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I. INTRODUCTION

This article covers constitutional law aspects of Fifth Circuit cases aris-
ing in a criminal context. This field of study contains, perhaps, the largest
volume of cases decided during the 1977 court year. During 1977 approxi-
mately 330 opinions were written by the court concerning constitutional
aspects of criminal law.' Merely to assemble and organize these divergent
cases was an enormous task.

Despite the fact that this survey article discusses constitutional/criminal
law cases, this category cannot be neatly packaged without some varia-
tions. Accordingly, one section of the article discusses several habeas cor-
pus cases, a type of case usually classified as civil,2 yet normally arising in
the context of a post-conviction criminal proceeding.3

Despite this noted variance, the decisions discussed below have been
selected primarily from categories normally associated with criminal law

* The author wishes to point out that the major writing and analytical effort in the First

Amendment section was contributed by George K. Rahdert. Mr. Rahdert is a 1975 Yale Law
School graduate, and now is an associate in the Tampa, Florida law firm of Shackleford,
Farrior, Stallings & Evans.

** B. S. 1973, University of Tennessee; J.D. 1975, University of Florida. Mr. Roth has co-
authored with George K. Rahdert, Appeals To The Fifth Circuit Manual (1977), which is a
comprehensive guide to appellate practice before the Fifth Circuit.

The author wishes to thank George K. Rahdert for his writing and editing cooperation on
the First Amendment section of this article. The author further wants to thank William
Greenberg for his fine work in helping to organize all the 1977 cases into their various catego-
ries.

1. See generally Brown, The State of the Federal Judiciary in the Fifth Circuit (1977),
delivered to the 1977 Fifth Circuit Judicial Conference, Birmingham, Alabama; Brown, The
State of the Federal Judiciary in the Fifth Circuit (1976), delivered to the 1976 Fifth Circuit
Judicial Conference, Houston, Texas. As a general matter, criminal appeals are given priority
on the appellate docket. See Rahdert & Roth, Inside the Fifth Circuit: Looking at Some of
its Internal Procedures, 23 LoYoLA L. REv. 661, 665-666 (1977). From the same twenty-four
groups of calendar priority, cases involving aspects of criminal law carry five of the top six
categories. Id. at 665-666. A major percentage of the criminal law cases are decided under
the procedures established in Local Rules 18 and 21. Id. at 667-677. The institution of these
innovative judicial techniques has added much to finality in deciding criminal and criminal
related cases. 1977 State of the Circuit, supra at 17-18 n.1.

2. See 1977 State of the Circuit, supra at 4 n.1.
3. See, e.g., Hardwick v. Doolittle, 558 F.2d 292 (5th Cir. 1977); O'Berry v. Wainwright,

546 F.2d 1204 (5th Cir. 1977), cert. denied, 97 S. Ct. 2981, 53 L. Ed. 2d 1096 (1977). See also
28 U.S.C.A. §§ 2254, 2255.
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cases: those which consider the First, Fourth, Fifth and Sixth Amend-
ments. In determining what cases to select, a four-prong evaluation was
undertaken. First, cases were selected that reflected areas of constitutional
criminal law that are recognized as crucially important to the personal
freedom of individuals. Second, an attempt was made to select cases that
the practicing criminal attorney should find helpful in his everyday ap-
pearances in the federal courts. Third, an effort was made to choose cases
that were of first judicial impression within the Circuit. And fourth, Fifth
Circuit cases that were decided on the coat-tails of recent U.S. Supreme
Court decisions were sought out to show how the court interpreted and
followed Supreme Court precedent.4

Of course, to devise a system is much different than to make it work.
Thus, the cases reviewed in this article must be read with an eye toward
the limitations inherent in attempting to survey a widely divergent area
of the law. Added to this is the sheer logistical problem of sorting, organiz-
ing and selecting the decisions to be discussed. Thus, the cases reviewed
are, in the final analysis, children of the author's forced arbitrariness. And,
of course, space limitations incumbent in such a legal writing format ac-
centuates the need to be highly selective in the cases to be canvassed.

In the final analysis, this article attempts to provide a research tool for
those attorneys who find themselves dealing in the constitutional/criminal
law field. A conscious effort has been made to avoid mere recitation of the
holdings and facts of particular cases. The attorney reading a decision can
get this much without outside assistance. Instead, the cases reviewed are
limited in number and are heavily footnoted with research sources and
analyzed from the standpoint of that documentation. In this way the
reader will hopefully find all necessary resource information about recent
Fifth Circuit law without the need of seeking research avenues elsewhere.

If. FIRST AMENDMENT

Although over the past few years the Fifth Circuit addressed a number
of first amendment-related cases, the 1977 term saw only a few instances
in which first amendment issues were raised. The court rendered one major
decision in the first amendment area, United States v. Gurney.5 The
Gurney decision, and its relationship to first amendment law, is fully ex-
plored in this section, which was primarily authored by George K. Rahdert,
Esquire, an austute commentator on first amendment principles.

4. Of course, this is important, as the Fifth Circuit is bound to follow Supreme Court
precedent. See FED. R. APP. P. 35. Moreover, more often than not the Supreme Court raises
as many new questions as it has answered in an attempt to speak to the issues presented by
any particular case. It then becomes important to note how the Fifth Circuit interprets cases
that are not directly controlled, or that do not neatly fall within the four corners of the
Supreme Court decision.

5. 558 F.2d 1202 (5th Cir. 1977).
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A. General Considerations

When the press covers a celebrated or notorious criminal trial, there is
always the danger that the momentum of vigorous press coverage will
collide with the judiciary's immovable concern for a defendant's right to a
fair trial. When a trial is notorious and there is concern about the prejudi-
cial effect of publicity on a jury's impartial judgment, the potential always
exists for the classic and irreconcilable confrontation between the First and
Sixth Amendments. In earlier days, the judiciary seemed perhaps overly
concerned with protecting the austere dignity of the trial proceeding.
Criminal courts of record leavened acknowledgment of first amendment
interests in press coverage of trials with an undercurrent of disdain. Courts
tended to regard the mass media as scurrilous and unethical, yet, nonthe-
less, a necessary evil in a democratic system.' In more recent times, suspi-
cion of the press and intransigent concern for decorum and dignity has
given way to a reasoned constitutional analysis which accepts the notion
that the First Amendment legitimately protects newsgathering. To that
end, courts now balance first and sixth amendment rights according to an
ascertainable constitutional standard. The Fifth Circuit's opinion in
United States v. Gurney does not, unfortunately, follow this well charted
trend.

B. Contours Of The Fair Trial-Free Press Issue

As stated above, the fundamental concern in establishing standards for
press coverage of criminal trials is to weigh, balance, and hopefully accom-
modate the right of the media and the public to a free press on the one
hand, as against the right of the criminal defendant to a fair trial under
the Sixth Amendment.7 The constitutional confrontation between these
two rights may be characterized within four categories:

1. The right of the press to have unfettered access to public information
concerning judicial proceedings;8

2. The authority of courts to enter prior restraining orders against the
press in an effort to control prejudicial publicity;9

3. The right and propriety of courts to close particular records or pro-
ceedings; 10

6. See Report of the Committee on the Operation of the Jury System on the "Free Press-
Fair Trial" Issue, 45 F.R.D. 391 (1968). See also Ainsworth, Fair Trial-Free Press, 45 F.R.D.
417 (1968).

7. See Report, supra note 6 at 393-396, 400-403; Ainsworth, supra note 6 at 418-419.
8. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 495-496 (1975).
9. Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 556-561 (1976).
10. Closure orders are functionally related to the access question listed in the text accom-

panying supra note 8. The distinction between these two categories may be drawn on the basis
of access to general information on the one hand, opposed to closure orders, which seal
traditionally opens court proceedings or court records, on the other hand.
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4. Restrictive orders directed toward trial participants, i.e. gag orders
prohibiting witnesses, parties, attorneys, court and personnel from discuss-
ing a pending ciminal case with the press.

The U.S. Supreme Court has essentially resolved all doubts about the
first two of these problem areas. In Cox Broadcasting Corp. v. Cohn" the
Supreme Court held that the press could not be punished for the publica-
tion of court records which are open to the public. Cox did not, however,
resolve the question of which records should be opened to the press and
the public. Stated another way, the issue of closure orders sealing records,
transcripts, evidence, and all or part of the court proceedings has achieved
no definitive resolution. And in Nebraska Press Association v. Stuart, 2 the
Court addressed the problem of prior restraints and effectively resolved the
issue in favor of the press.

The proper scope of gag orders against trial participants has not been
decided by the Supreme Court, although the circuit courts have thoroughly
reviewed this subject and have taken conflicting positions.'3 Similarly, the
propriety of closure orders remains unresolved, and it is this conceptual
dimension of the fair trial-free press problem which was before the Court
in United States v. Gurney.

C. United States v. Gurney: The Facts

The Gurney appeal involved a perplexing and abstruse presentation of
the fair trial-free press issue. Under the guise of "trial management tech-
niques," the district court took a variety of steps, the cumulative effect
being that the press was frustrated in its effort to provide full coverage of
a very celebrated and newsworthy trial. The defendant, Edward Gurney,
was a United States Senator when he was indicted on various charges of
misusing his office. He was the first United States Senator in history to
be indicted while still in office. Accordingly, his trial attracted intense
national and regional press coverage.

The record in Gurney reflected that the district judge discussed a variety
of "jury management questions" with counsel, including sequestration,
although the jury was not sequestered until its deliberations had begun.
After the trial commenced and the government began its case in chief, the
news media was informed by the district court clerk that it was foreclosed
from access to a variety of informational sources. The clerk stated that
access was refused at the oral direction of the district court judge. The
initial response from the news media was to ask the court to remove restric-
tions on access to:

11. 420 U.S. 469 (1975).
12. 427 U.S. 539 (1976).
13. See generally Note, News gathering: Second-Class Right Among First Amendment

Freedoms, 53 TEx. L. REV. 1440 (1975); Note, The Right of the Press to Gather Information
After Branzburg and Pell, 124 U. PA. L. REv. 166 (1975).
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1. Exhibits offered at trial but not yet admitted into evidence;
2. Exhibits admitted into evidence but not yet read to the jury;
3. Exhibits offered but rejected;
4. The transcript of Senator Gurney's grand jury testimony;
5. Witness lists;
6. The names and addresses of jurors; and,
7. A specific statement of a witness which had been received into evi-

dence.
After a hearing, the trial judge entered a written order which permitted

inspection of the specific witness' statement, as well as inspection of the
witness list and exhibits received into evidence (subject to the availability
of the court's trial clerk). In this same order, however, the district court
denied access to the following:

1. Unlimited disclosure of Senator Gurney's grand jury testimony, al-
though access to portions of the transcript that had been read to the jury
was permitted;

p2. The names and addresses of jurors;
3. Bench conferences with counsel, which were numerous; and,
4. Exhibits identified but not yet received into evidence."
Subsequent to the hearing the trial court denied access to two additional

items: a written communication to the judge from the jury, coming after
the jury was sequestered, and a written communication from the judge to
the jury.

The press argued in Gurney that the limitations on access to court exhib-
its, together with the district court's frequent practice of holding bench
conferences, 5 violated first amendment protections. They argued further
that much information remained unavailable even after the jury had been
sequestered, and thus presumably the danger of jury prejudice was mini-
mal. Finally, the Fifth Circuit was urged to recognize a due process right
in favor of the news media to receive a hearing and a written order regard-
ing each request to review trial materials."8

14. 558 F.2d at 1205 (5th Cir. 1977). Rehearing en banc was denied in Gurney, 562 F.2d
1257 (5th Cir. 1977).

15. In Gurney, the movant-appellant newspapers - the Miami Herald and the St. Peters-
burg Times -pointed out in their appeal that the jury was usually excused during these
bench conferences, and so they were not designed to shield information from the jury, but
rather to shield it from the press.

16. A discussion of the first amendment due process rights as applied to the press is
beyond the scope of this article. This general question has been most recently framed in
National Socialist Party of America v. Village of Skokie, - U.S. -, 97 S. Ct. 2205, 2206,
53 L. Ed. 2d 96 (1977). See National Socialist Party of America v. Village of Skokie, -

U.S. , 98 S. Ct. 14 (1978). The Third Circuit has acknowledged a first amendment due
process right of the press in fair trial-free press matters. United States v. Schiavo, 504 F.2d 1
(3rd Cir. 1974), cert. denied sub. nom., Ditter v. Philadelphia Newspapers, Inc., 419 U.S. 1096
(1974). The Gurney court rejected the rationale of Schiavo, and, in this sense, there now
seems to be a conflict between the circuits.
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The posture of the Gurney case on appeal made it difficult for the consti-
tutional issues to become finely crystallized. The district judge did not
implement a direct gag order against trial participants, which would have
squarely raised the fair trial-free press problem. Additionally, the trial
judge compromised on disclosure of evidence, and the court's abnormal
utilization of bench conferences had the effect of conducting a great por-
tion of the proceedings behind closed doors, despite the fact that there was
never in the traditional sense an order directly closing the courtroom.

Deciding preliminary issues in favor of the press,'7 the court in Gurney
proceeded to render a confused opinion which does not discern the precise
nature of the first amendment issue involved.

D. The Access Issue: A Red Herring

The court in Gurney recognized that newsgathering was protected by the
First Amendment, and thus any trial court order restricting it was subject
to constitutional scrutiny. The scope of this protection varies, however,
with the subject of the news. Press coverage of trials requires special con-
sideration because criminal proceedings are required to be public. When
the news topic is more mundane, a lesser standard applies.

One line of cases suggests that while the press should have unfettered
use of information available to the public generally,' 8 it does not have a
constitutional right of access which exceeds the public's right of access.
The leading case establishing this proposition is Pell v. Procunier.'5 Pell
involved a civil rights action by a variety of inmates and journalists who
attacked a state regulation which prohibited face-to-face interviews be-
tween prison inmates and news journalists. The Supreme Court, in analyz-
ing the first amendment rights of the inmates, ruled that since alternative
means of communication existed the regulation was not itself impermissi-
ble. The Court in Pell specifically found that prison inmates had unre-
stricted rights of visitation with family members, attorneys and others,
and through these individuals the prisoners could communicate indirectly
with the press. With respect to the rights of the press, the Supreme Court
said:

It has generally been held that the First Amendment does not guarantee
the press a constitutional right of special access to information not avail-
able to the public generally . . . . [Diespite the fact that newsgathering
may be hampered, the press is regularly excluded from grand jury pro-
ceedings, our own conferences, the meetings of other official bodies gather-
ing in executive session, and the meetings of private organizations.2

17. The Fifth Circuit decided that the press had standing, that the order appealed from
met finality standards, and that the appeal was not moot. 558 F.2d at 1206-1207.

18. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975).
19. 417 U.S. 817 (1974).
20. Id. at 833-834, citing Branzburg v. Hayes, 408 U.S. 665, 684-685 (1972).
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In this same context of access to information, the Fifth Circuit decided
in Garrett v. Estelle"' a question involving the news media's right to tele-
vise and film a capital punishment execution. The Court in Garrett closely
followed the Pell analysis and held that there was no special first amend-
ment right to televise an execution.

Like hound dogs hunting for the red herring drawn across their trial, the
Fifth Circuit in Gurney followed Garrett and Pell, as well as the rationale
of Cox Broadcasting Corp. v. Cohn.22 Thus, in Gurney, the Court intro-
duced its first amendment analysis by identifying the issue as one of ac-
cess. The Fifth Circuit proceeded to draw a bridge between the general
access cases and the fair trial-free press issue: "The right of access to
criminal proceedings becomes a highly controversial issue when First
Amendment questions must be analyzed in conjunction with competing
Sixth Amendment considerations."" But, it is submitted, the issue as
framed by the court was erroneous.

E. The Ultimate Standard: Judicial Discretion

To what standard does the access analysis lead, and by what rationale
is this standard supported? From its basis of recognizing sixth amendment
interests, Gurney proceeds with a recognition of the trial judge's responsi-
bility to insure "a fair, orderly trial comporting with fundamental due
process." 4 With these observations the Fifth Circuit has either stated or
implied the last of three premises which support its substantive decision
on the first amendment - sixth amendment question. From the outset,
Gurney analyzed the district court's actions as being simply in the nature
of trial management, and did not consider them in light of their direct,
restraining effect on newsgathering. Second, the court apparently pre-
sumed that the information sought by the press in Gurney was information
which the public simply did not have a right to receive; that is to say, the
Fifth Circuit viewed the media's position as an assertion of a right of access
to information to which the public was not commensuratly entitled. (This
is the same rational followed in Pelt.) And finally, the court plainly as-
sumed that the release of this information would endanger a fair and
orderly trial, even though the jury had been sequestered and was presuma-
bly insulated from publicity. The resulting standard set forth in Gurney
is one which, as a consequence of its faulty premises, completely fails to
recognize any legitimate first amendment interest of the press and the
public: "The trial judge is therefore granted broad discretion in ordering
the daily activities of his court . . . . [A] trial judge should have the

21. 556 F.2d 1274 (5th Cir. 1977). A writ of certiorari has been filed for in Garrett, but as
of yet the case is still pending. See 46 U.S.L.W. 3483 (Jan. 31, 1978).

22. 420 U.S. at 496.
23. 558 F.2d at 1209.
24. Id.
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authority to adopt reasonable measures to avoid injury to the parties by
reason of prejudicial or inflammatory publicity. 2 5 In dictum, the court
further poured salt into the wound by extending its "discretion" standard
to include a trial judge's imposition of gag orders on individuals involved
with a criminal trial. "Within this discretion, therefore, the district judge
can place restrictions on parties, jurors, lawyers, and others involved with
the proceedings despite the fact that such restrictions might affect First
Amendment considerations. Sixth Amendment rights of the accused must
be protected always."" In concluding its analysis, the court applied its
formulated standard and held, not surprisingly, that the district court had
not abused its discretion by the actions taken.

F. The Gurney Standard: A Critique

When faced with a confrontation of competing interests, courts have
traditionally attempted to articulate a balancing standard which mini-
mizes the damage done to fundamental rights and interests. In balancing
competing interests, the courts generally engage first in an effort to ascer-
tain the danger, then they proceed to permit restrictions that protect
against the danger and minimize damage to competing rights by forbid-
ding overbroad incursions into those competing rights.

In view of the foregoing discussion, the Gurney opinion seems flawed in
several serious respects. First, absolutely no standard was given to deter-
mine the degree of jeopardy to the criminal defendant's right to a fair trial
which might justify any first amendment restriction. Second, in applying
its access analysis, the court presumed that the information sought by the
press was beyond the public domain, and thus confidential. The court did
not explore the possibility that the evidentiary information sought, and the
proceedings which the press desired to open, were matters which tradition-
ally should be open to public scrutiny. Finally, the court made no effort
to minimize damage to the media's competing rights, even though it recog-
nized, somewhat superficially, that newsgathering does enjoy first amend-
ment protections.

As stated previously, the jury had been sequestered while the district
court's fair trial-free press orders remained in effect. Additionally, the
closure effect of the trial court's orders persisted even after the defendant
was acquitted." In view of these circumstances, it is difficult to imagine

25. Id. at 1209-1210, citing Columbia Broadcasting System, Inc. v. Young, 522 F.2d 234,
241 (6th Cir. 1975) (emphasis added).

26. 558 F.2d at 1210.
27. The appeal brought by the mass media involved Senator Gurney's first trial, which

had resulted in a verdict of acquittal on a majority of charges, although a mistrial was
declared on other charges. In a retrial on the remaining charges Senator Gurney was acquit-
ted. Due to the expense of transcribing the stenographer's notes, some of the records of the
closed bench conferences have not become public. Additionally, several exhibits remain
sealed to this day.
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that full disclosure of the sealed information could have threatened ex-
Senator Gurney's right to a fair trial.

The Gurney opinion, as noted above, was-premised on the notion that
information which had not been presented in open court was not public
information to which the press had a right of access. This access analysis
begged the question of what aspects of a criminal trial should be public
information.

This is, indeed, a serious issue. The Sixth Amendment guarantees a
public trial as well as a fair trial. Moreover, our common law heritage,
predating the Constitution itself, abhors star-chamber proceedings for a
variety of reasons. Fundamental is the concern that a private citizen might
not receive a fair trial if the trial is not exposed to public scrutiny. But
beyond that concern, the public's confidence in the legal system and its
understanding of the rule of law is well served by the tradition of open
judicial proceedings. In its classical recitation of these principles, the Su-
preme Court observed some thirty years ago, that: "What transpires in the
court room is public property . . . . There is no special prerequisite of
the judiciary which enables it, as distinguished from other institutions of
democratic government, to suppress, edit, or censor events which trans-
pire in proceedings before it."' And more recently, Justice Brennan in the
Nebraska Press case commented with equal eloquence that:

Secrecy of judicial action can only breed ignorance and distrust of courts
and suspicion concerning the competence and impartiality of judges; free
and robust reporting, criticism, and debate can contribute to public un-
derstanding of the rule of law and to comprehension of the functioning of
the entire criminal justice system, as well as improve the quality of that
system by subjecting it to the cleansing effects of exposure and public
accountability. '

The Fifth Circuit seemingly ignored Anglo-American legal tradition by
assuming that evidence, or portions of the court proceedings not open to
the public generally were, ipso facto, non-public sources of information to
which neither the press nor the public could assert access.

Other courts which have addressed fair trial-free press issues of closure
or gag orders, have articulated a balancing test which attempts to mini-
mize constitutional damage. This is in sharp contrast to Gurney, and the
Fifth Circuit's willingness to sacrifice first amendment concerns whenever
the "mere" possibility of danger to a fair trial is discerned. Courts which
have analyzed the fair trial-free press conflict have given serious recogni-
tion to the existence of legitimate first amendment interests. Those courts

28. Craig v. Harney, 331 U.S. 367, 374 (1947). See also In re Oliver, 333 U.S. 257, 266-
270. (1948).

29. 427 U.S. at 587 (Brennan, J., concurring). See also Wiggins, The Public's Right to
Public Trial, 19 F.R.D. 25 (1955); United States ex rel. Mayberry v. Yeager, 321 F. Supp.
199, 204 (D.N.J. 1971), and cases cited therein.
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proceed, generally, to analyze the claims according to one of two general
balancing standards.

The Fourth and Tenth Circuits have focused on language in Sheppard
v. Maxwell 3 in which the Supreme Court suggested a "reasonable likeli-
hood" test for assessing the first amendment - sixth amendment balance.
Accordingly, gag or closure orders will not be tolerated unless it can be
shown that there is a reasonable likelihood that the criminal defendant's
right to a fair trial will be endangered if restraints are not imposed on the
media.' By contrast, the Sixth and Seventh Circuits have regarded this
"reasonable likelihood" language as inadvertant on the part of the Su-
preme Court, and did not interpret Sheppard v. Maxwell as articulating a
substantive standard for constitutional balancing. Rather, these circuits
find comfort with traditional first amendment balancing tests, and forbid
restraints on press coverage unless it can be shown that a "serious and
imminent threat" to the fair administration of justice exists.2 The Ameri-
can Bar Association's study of the fair trial-free press issue concurs with
this "clear and present danger" analysis.3

It is not within the scope of this article to debate the relative merits of
these balancing tests. It is critical to make clear, however, that Gurney
departed radically from prior precedent by allowing first and sixth amend-
ment rights to be compromised according to the trial judge's discretion.
The Fifth Circuit minimized first amendment interests in Gurney,34 and,
as a consequence, did not follow the traditional practice of affording pro-
tections and minimizing damages when a civil liberty, freedom of the
press, rested in the balance.

The Supreme Court has suggested that where first and sixth amendment
rights might potentially collide, the courts should explore alternative ave-
nues which will avoid this collision. The goal is to minimize jury prejudice
while reducing the degree of restraint imposed on the First Amendment.
In its first major decision on the subject, Sheppard v. Maxwell, that Court
said:

But where there is a reasonable likelihood that prejudicial news prior to
trial will prevent a fair trial, the judge should continue the case until the

30. 384 U.S. 333, 363 (1966).
31. Society of Professional Journalists v. Martin, 556 F.2d 706 (4th Cir. 1977), cert.

denied, 98 S. Ct. 749 (1978); United States v. Tijerina, 412 F.2d 661 (10th Cir. 1969), cert.
denied, 396 U.S. 990 (1969). The Ninth Circuit has suggested that it would follow the
"reasonable likelihood" test. Farr v. Pitchess, 522 F.2d 464, 468 (9th Cir. 1975), cert denied,
427 U.S. 912 (1976).

32. Chicago Council of Lawyers v. Bauer, 522 F.2d 242 (7th Cir. 1975), cert. denied sub.
nom., Cunningham v. Chicago Council of Lawyers, 427 U.S. 912 (1976); Columbia Broadcast-
ing System, Inc. v. Young, 522 F.2d 234 (6th Cir. 1975).

33. ABA Adjunict Committee on Fair Trial/Free Press, FINAL COMMIrrEE DRAFT: PROPOSED
REVISIONS OF 1968 ABA CRIMINAL JUSTICE STANDARDS RELATING TO FAR TRIAL AND FREE PRESS
(1978).

34. 558 F.2d at 1211.
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threat abates, or transfer it to another county not so permeated with
publicity. In addition, sequestration of the jury was something the judge
should have raised sua sponte with counsel. 5

Thus, the Supreme Court approves of continuances, changes of venue and
sequestration as three alternative approaches which minimize or eliminate
needless conftitutional confrontation. It is regrettable that the Gurney
court did not endorse these less destructive means.

By implication, the Supreme Court in Maxwell recognized that when a
jury is sequestered, the risk of prejudice becomes small. Even though the
sequestration alternative was ultimately followed at the Gurney trial, the
district court seemed to place little confidence in its effectiveness. More-
over, the trial court did not follow other possibilities suggested in Max-
well. The Fifth Circuit itself failed to recognize these concerns.

G. Conclusion: A Review Of The Review

The Supreme Court has thus far refused to resolve the conflict among
the circuits by determining whether first amendment rights may be in-
fringed when there is a "reasonable likelihood," or a "clear and imminent
threat," of danger to the defendant's right to a fair trial. The Fifth Circuit
in Gurney offered the Supreme Court a third standard: the trial court's
discretion to infringe upon first amendment rights when a sixth amend-
ment issue is discernable. Gurney added greatly to the confusion.

The Fifth Circuit in Gurney concluded by observing that "the trial judge
employed reasonable 'remedial measures', far short of prior restraints, to
prevent possible prejudice and maintain an orderly trial."3 Ironically, the
problem of "remedial measures" and "trial management techniques" has
been acute only since the Supreme Court in Nebraska Press Association
v. Stuart virtually prohibited direct restraints on the press. It appears that
trial courts have attempted to backdoor the Nebraska Press case by
achieving indirectly what they could not achieve directly: a restraint of
news coverage about important trials."

In a practical sense, Gurney must be understood as a case involving
subtle efforts to achieve a restraint on the dissemination of news. In a legal
sense, the Fifth Circuit's opinion seriously denigrates the first amendment
right of the press to obtain important information, and the concommitant
right of the public to be fully informed about the conduct of judicial busi-
ness. In failing to accord the first amendment guarantees their proper
weight, the court in Gurney established a new standard for resolving fair
trial-free press issues: that of an abuse of discretion. In the final analysis,
this abuse of discretion standard departs radically from established princi-
ples of constitutional protection.

35. Sheppard v. Maxwell, 384 U.S. 333, 363 (1966).
36. 558 F.2d at 1211.
37. See N.Y. Times at 14, col. 1 (Nov. 26, 1977).
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III. BORDER CASES

Throughout 1977, the Fifth Circuit once again searched for a mode and
method for deciding cases involving searches and seizures by customs
agents along the United States - Mexican border. 8 As with -their past
decisions, the cases read more like a road map than an exercise in constitu-
tional determination of fourth amendment law. 9

During 1977, the court decided numerous cases involving questions of
border stops, including searches and seizures by customs officials operat-
ing at or near the Texas-Mexico border. It is difficult to find a common
thread in the fabric of these decisions. This is because the cases are viewed
by the court on a case-by-case analysis. 0 Thus, the majority of the border
cases were written per curiam, and in nearly every case, the court affirmed
the particular stop or search and seizure involved." Thus, the decisions
seem mechanical and reflexive in nature, as the court positions factual
pegs into gaps permitted to exist in the fourth amendment field-due to the
unique nature of border searches.2 Accordingly, the scenario of these opin-
ions has become all too familiar.

It is attempted, therefore, to abstract only those border decisions merit-
ing full exposure. These are important because of their uniqueness in terms

38. See, e.g., Quarles, Constitutional Aspects of Criminal Law, 26 MERcER L. Rxv. 1181,
1181-1183 (1975); Walls, Constitutional-Criminal Law, 27 MERCER L. REv. 911, 918-920
(1976). See also Annot., Validity of Border Searches and Seizures by Customs Officers, 6
A.L.R. FED. 317 (1971).

39. It is suggested that an excellent way to follow these border cases is to have a road atlas
handy so that the geographical contours of the decision can remain in proper focus. The
geographic determinations are quite crucial to the result reached. This is true in those cases
where the court must determine whether a permanent customs checkpoint is also a functional
equivalent of the border itself. See, e.g., United States v. Alvarez-Gonzalez, 561 F.2d 620 (5th
Cir. 1977). A case that is useful in supplying a readily useable cartographic extraction of the
Texas-Mexico border area is United States v. Shields, 534 F.2d 605, 607 n.2 (5th Cir. 1976).

40. See, e.g., United States v. Escamilla, 560 F.2d 1229, 1231 (5th Cir. 1977); United
States v. Nichols, 560 F.2d 1227, 1228 (5th Cir. 1977). See also United States v. Brignoni-
Ponce, 422 U.S. 873, 885 n.10 (1975).

41. See, e.g., United States v. Trevino, 560 F.2d 194 (5th Cir. 1977); United States v.
Legeza, 559 F.2d 441 (5th Cir. 1977); United States v. Moya, 549 F.2d 340 (5th Cir. 1977);
United States v. Cantu, 548 F.2d 1243 (5th Cir. 1977); United States v. Alderete, 546 F.2d
68 (5th Cir. 1977). But see United States v. Escamilla, 560 F.2d 1229 (5th Cir. 1977).

42. For instance, in Carroll v. United States, 267 U.S. 132, 147, 154 (1925), it was said
that "[tihe Fourth Amendment does not denounce all searches or seizures, but only such as
are unreasonable . . . .Travelers may be stopped in crossing an international boundary
because of national self protection reasonably requiring one entering the country to identify
himself as entitled to come in, and his belongings as effects which may be lawfully brought
in." See United States v. Ramsey, - U.S. -, 97 S. Ct. 1972, 52 L. Ed. 2d 617 (1977);
United States v. 12 200-Ft. Reels of Film, 413 U.S. 123, 125 (1973); United States v. Thirty-
seven Photographs, 402 U.S. 363, 376 (1971); Carroll v. United States, 267 U.S. 132, 154
(1925); Boyd v. United States, 116 U.S. 616, 623 (1886). Statutory authorization for border
stops, searches and seizures can be found in 19 U.S.C.A. §482, 8 U.S.C.A. §1357, 8 U.S.C.A.
§1225(a), and 8 C.F.R. §287.1(a)(2) (1975).
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of fourth amendment laxity, as opposed to the Fourth's usual prophylactic
effect.

Perhaps the lowest common denominator in all of these cases is that
drug and illegal alien smugglers should be smart enough, and rich enough
by this time, to hire an attorney for advice, in light of the Fifth Circuit
case law, in order to determine where and under what circumstances illegal
trafficking has not been proscribed. By engaging in a method of conduct
contrary to those situations addressed in the case law, the criminal element
would be provided an unwitting instruction sheet from the Fifth Circuit
on how to beat the border security system."3

A. Reasonable Suspicion: Roving Patrols

In United States v. Brignoni-Ponce," the Supreme Court held that
"except at the border and its functional equivalents, officers on roving
patrol may stop vehicles only if they are aware of specific articulable facts,
together with rational inferences from those facts, that reasonably warrant
suspicion that the vehicles contain aliens who may be illegally in the
country."4 A roving patrol can be described as "a lone patrol vehicle either
cruising the roads or parked off the road in a police speed-trap fashion.""
In United States v. Brignoni-Ponce,'4 7 the court enunciated various factors
that federal courts should take into consideration when viewing, under
constitutional scrutiny, the stopping of a vehicle by a roving border patrol.
These factors include: characteristics of the area in which the vehicle is
stopped, proximity to the border, traffic patterns on the road, the agents'
previous experience with alien traffic, information about recent illegal
crossings in the area, erratic driving behavior, attempt to elude the agents,
and physical aspects of the vehicle believed to be transporting illegal cargo.
No one factor is to be determinative.

The reason for permitting the stop for questioning, based on something
less than probable cause, arises from the importance placed on preventing
the flow of illegal aliens into the country. 4 This concern of the government

43. For a complete recital of all Fifth Circuit border decisions rendered from 1965-1975,
see United States v. Hart, 506 F.2d 887, 889-892 nn.1&2 (5th Cir. 1975), vacated for
reconsideration, 422 U.S. 1053 (1975), reaff'd, 525 F.2d 1199 (5th Cir. 1976), cert. denied, 428
U.S. 923 (1976).

44. 422 U.S. 873 (1975).
45. Id. at 884.
46. Note, Border Searches In The Fifth Circuit: Constitutional Guarantees v. Immigra-

tion Policy, 8 CuM. L. REv. 107, 117 n.61 (1977) (hereinafter cited as Border Searches). See
also United States v. Brignoni-Ponce, 422 U.S. 873, 874-875 (1975).

47. 422 U.S. 873 (1975) A single factor resting alone is not enough for reasonable suspicion.
Id. at 886. See United States v. Malides, 473 F.2d 859, 862 (9th Cir. 1973); United States v.
Portillo, 469 F.2d 907, 911 (9th Cir. 1972).

48. See Border Searches, supra note 46, at 108-110, 115-122. See also Note, Border
Searches and the Fourth Amendment, 77 YALE L.J. 1007, 1012 (1968); Quarles, Constitutional
Aspects of Criminal Law, 26 MERCER L. REv. 1181, 1181-1183 (1975).
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outweighed fourth amendment interests in securing individual citizens
freedom from personal intrusion at the hands of an overreaching govern-
ment. Thus, in Brignoni-Ponce the court determined that the intrusion
upon individual rights was minor when contrasted with the need to secure
the national borders. In attempting to establish a standard for' their rea-
sonable suspicion criteria, the court looked to Terry v. Ohio49 and Adams
v. Williams,5" which held that limited searches based upon facts insuffi-
cient for probable cause would be permitted where it is necessary to protect
the safety of a police officer in the face of justifiable fear.

The bottom line in these reasonable suspicion cases is that each case
turns upon its own particular circumstances. Therefore, the standard is
easy to enunciate, but its application militates against charting any sort
of pattern.5 ' During 1977 the Fifth Circuit recognized for the first time an
additional factor to be considered when deciding reasonable suspicion vel
non, a factor not present in Brignoni-Ponce.

In United States v. Barnard52 the court affirmed defendant's marijuana
conviction. On appeal the defendant challenged the validity of the initial
stop by border agents. The agents were part of a roving patrol. Apparently
for the first time, the court labeled as a factor to be considered in
"reasonable suspicion" analysis, the "lead car-load car" modus operandi.
In Barnard, two cars had passed the roving border agent. The cars were
about one mile apart, and both were equipped with citizens band radios.
The driver of the first car appeared to be talking into the CB. The agent
also discerned that the driver and sole occupant of the following car ap-
peared to be very nervous as he passed the agent. Additionally, the car
seemed to be riding low on its wheel base. 5 Both cars drove at erratic
speeds yet the distance between the cars remained constant. The border
agent followed the two cars for ten to fifteen miles, and then stopped the
second car. The lead car sped away, but was soon apprehended by other
agents.

The court said that there was sufficient reasonable suspicion to stop the
vehicles based on the agents' "four years of experience as a border patrol-
man in the area, ' 55 and the following factors: (1) the CB communication

49. 392 U.S. 1, 16-19 (1968). See Sibron v. New York, 392 U.S. 40 (1968).
50. 407 U.S. 143, 145-146 (1972).
51. See, e.g., United States v. Payne, 555 F.2d 475 (5th Cir. 1977) (vehicle with blacked

out rear windows, heavy duty shocks and appeared heavily loaded); United States v. Macias,
546 F.2d 58 (5th Cir. 1977) (car "turned around" at fixed border checkpoint instead of
proceeding through); United States v. Garza, 544 F.2d 222 (5th Cir. 1977) (cars traveling
together late at night, heavily loaded and one making improper turn); United States v.
Estrada, 526 F.2d 357 (5th Cir. 1976) (attempted to evade officers after vehicle immediately
in front stopped for citizenship check).

52. 553 F.2d 389 (5th Cir. 1977).
53. Id. at 392.
54. Id. at 391.
55. Id. at 392.
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between the cars, (2) the cars had license plates from the same county, but
different from the area in which they were traveling, (3) the cars were
traveling together in a sparsely populated and densely vegetated area, and
(4) since two cars were in the area, the CB contact could only be between
those two cars.5 6 It was not enough in itself that the cars were traveling
together." Already the Ninth Circuit had recognized this "lead car - load
car" scheme, as evidencing the presence of smuggling activity.58

The case of United States v. Escamilla," also addressed this "lead car-
load car" situation. Escamilla cited Barnard as the first Fifth Circuit
decision dealing with the "lead car-load car" pattern. After the court
rejected the basis for any rational inferences drawn from the articulable
factors presented by the agents in Escamilla,6°the government attempted
to hang its hat on the pattern of travel occasioned by the two vehicles.
They traveled close to each other and to a commercial bus traveling the
same route. The government agents testified that they had heard of illegal
aliens traveling close to buses to escape detection," while the agents oc-
cupy themselves with the immigration check on the bus."61 But in
Escamilla, before the defendants' vehicles were stopped, the bus had
turned in another direction. The court reiterated that a mere association

56. Id. See United States v. Larios-Montes, 500 F.2d 941, 943 (9th Cir. 1974), cert. denied,
422 U.S. 1057 (1975).

57. 553 F.2d at 392. "Absent connecting factors such as the CB antennas or similar license
plates, the proximity of the automobiles might seem ambiguous, since some distance-here
a mile-must be maintained if the lead car is to be of any use in alerting the load car of
checkpoints and patrols. It is said that two-way radios greatly facilitate the two-car technique
by allowing lead and load cars to keep an adequate distance apart and yet remain in commu-
nication." Id. at 392 n.6.

The second car, which would carry no illegal aliens or contraband, would survey the area
ahead of the other car, and then, with the use of a CB, radio back to the trailing car, the one
carrying the goods, the location of temporary checkpoints and whether they were operating.
Id. n.4. In this way the "load car" would have sufficient time to alter the course before it
was within the range of the agents at the temporary checkpoint's "eyeball." This "lead car -
load car" operation would not be needed for regular border checkpoints, their functional
equivalents, permanent or fixed checkpoints, since those smuggling illegal goods into the
country know of the whereabouts of these types of non-moving checkpoints. See, e.g., United
States v. Andrade, 545 F.2d 1032 (5th Cir. 1977) (permanent checkpoint); United States v.
Diaz, 541 F.2d 1165 (5th Cir. 1976).

58. See United States v. Vital-Padilla, 500 F.2d 641, 643 (9th Cir. 1974); United States
v. Portillo, 469 F.2d 907, 909-910 (9th Cir. 1972); United States v. Figueroa -Espinoza, 454
F.2d 590, 591 (9th Cir. 1972).

59. 560 F.2d 1229 (5th Cir. 1977). Escamilla, of all the border decisions rendered in 1977,
was the only instance where the court had reversed a conviction on denial of suppression
where the border stop or search was challenged. Such cases are rare. See, e.g., United States
v. Shields, 534 F.2d 605 (5th Cir. 1976); United States v. Partner, 527 F.2d 1337 (5th Cir.
1976).

60. The court rejected the arguments for reasonable suspicion that the vehicles had come
from the border, the direction followed by vehicles, the mere close proximity of the bus with
the two vehicles, and the behavior of defendants as the agents passed them in their vehicles.

61. 560 F.2d at 1230.

19781



MERCER LAW REVIEW

between two vehicles, standing alone, is not enough to invoke a reasonable
suspicion.2 None of the other Barnard factors were present in Escamilla:
there was no proof that the area in question was sparsely traveled, the
absence of two-way CB equipment supported the finding of a tenuous
connection between the two vehicles, and there was no "lead car-load car"
configuration since the load car was in front of, rather than behind, the
lead or scout car. 3 The inference to be drawn from Escamilla is that if the
necessary factors are present, the "lead car-load car" pattern is itself
sufficient to support a reasonable suspicion to stop the cars for a citizen-
ship check.

In Barnard and Escamilla, the court seemed to elevate the "lead car-
load car" situation to a position which itself gives rise to a finding of
reasonable suspicion. Of course, within this "lead car - load car" scheme
are several factors which must be found to support that inference. In con-
clusion, Barnard and Escamilla are ultimately consistent with the Su-
preme Court's apparent intention to permit the courts of appeal great
leeway in determining the factors upon which each case is directed. 4

B. Probable Cause

The Fourth Amendment 5 requires that before there can be a constitu-
tionally permissible search and seizure, either probable cause or consent
must be present. " Of course, when reaching the issue of probable cause,
the court must first determine that the initial stop was valid, be it in a
situation of the border or its functional equivalent," a permanent check-
point 6 or a roving patrol.69 Therefore, for purposes of this section it is
assumed that the initial stop was valid.

62. Id. at 1234, citing United States v. Barnard, 553 F.2d 389 (5th Cir. 1977).
63. 560 F.2d at 1234. "On the other hand, it would be improper to infer that the lead car-

load car scheme was being used when the purported scout car was actually following, rather
than preceding, the load car." United States v. Barnard, 553 F.2d 389, 392 n.5 (5th Cir. 1977).

64. See Note, Border Searches In The Fifth Circuit: Constitutional Guarantees v. Immi-
gration Policy, 8 CUM. L. REv. 107, 130 (1977).

65. The Fourth Amendment states that "the right of the people to be secure in their
persons, houses, papers and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause supported by Oath or affirma-
tion, and particularly describing the place to be searched, and the person or things to be
seized." U. S. CONST. amend. IV.

66. See, e.g., Sifuentes v. United States, 428 U.S. 543 (1976); United States v. Ortiz, 422
U.S. 891 (1975); Almeida-Sanchez v. United States, 413 U.S. 266 (1973); United States v.
Arrasmith, 557 F.2d 1093, 1094 (5th Cir. 1977).

67. See Almeida-Sanchez v. United States, 413 U.S. 266, 272-273 (1973); United States
v. Wilson, 553 F.2d 896, 897 (5th Cir. 1977).

68. See United States v. Ortiz, 422 U.S. 891, 895-897 (1975); United States v. Andrade,
545 F.2d 1032, 1033 (5th Cir. 1977); United States v. Hart, 525 F.2d 1199, 1200 (5th Cir. 1976),
cert. denied, 428 U.S. 923 (1976).

69. See United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975); United States v. Garza,
544 F.2d 222, 224 (5th Cir. 1976).
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The vast majority of Fifth Circuit cases dealing with determinations of
probable cause concerned detection of the odor of marijuana as establish-
ing the necessary probable cause to support a subsequent search.70 That is
to say, after the initial stop is made the border agent smells the odor of
marijuana, and a search of the vehicle is then made.7'

It has long been the law of the Fifth Circuit that the "detection of the
distinctive odor of marijuana is sufficient to establish probable cause."
These cases dealing with the olfactory senses of border agents do not chal-
lenge the sufficiency of those senses as a basis for probable cause. Yet, in
a more interesting tack, defendants began to challenge the qualification
and the ability of the border agent to smell and ferret out the illegal drugs.
An analytical defect in these decisions is that they are disposed of in a few
short per curiam paragraphs.73

In United States v. Cantu,7' the defendant assigned as his point on
appeal the error of the trial court in refusing to permit an in court experi-
ment "to test the arresting Border Patrolman's ability to identify mari-
juana by smell.""5 There the officer smelled a strong odor of marijuana
emanating from the interior of the car. The officer's senses also detected a
strong odor of deodorant." Because the agent had detected an odor along
with the marijuana smell, defendant requested the trial court to allow an
experiment testing the officer's ability to detect marijuana smell when
mixed with other strong odors. The trial court denied the request, and the
Fifth Circuit affirmed the denial without discussion." Since any such dem-
onstration essentially involves courtroom procedure, the efficacy of the
experiment would rest within the trial judge's discretion. 8 Accordingly, the
burden to show an abuse of that discretion poses a substantial appellate
hurdle to overcome.

70. United States v. Alderete, 546 F.2d 68, 69 (5th Cir. 1977).
71. See, e.g., United States v. Gutierrez, 560 F.2d 195 (5th Cir. 1977); United States v.

Canales, 558 F.2d 1201 (5th Cir. 1977); United States v. Vale, 558 F.2d 237 (5th Cir. 1977);
United States v. Rodriguez, 556 F.2d 277 (5th Cir. 1977); United States v. Cantu, 555 F.2d
1327 (5th Cir. 1977); United States v. Garza, 554 F.2d 257 (5th Cir. 1977); United States v.
Duncan, 547 F.2d 903 (5th Cir. 1977); United States v. Diaz, 541 F.2d 1165 (5th Cir. 1976).

72. United States v. Duncan, 547 F.2d 903, 904 (5th Cir. 1977). See United States v. Diaz,
541 F.2d 1165, 1166 (5th Cir. 1976); United States v. Torres, 537 F.2d 1299, 1300 (5th Cir.
1976); United States v. Walker, 522 F.2d 194, 196 (5th Cir. 1975); United States v. Santiba-
nez, 517 F.2d 922, 923 (5th Cir. 1975).

73. See 5th Cir. Local Rule 18; Rahdert & Roth, supra note 1.
74. 555 F.2d 1327 (5th Cir. 1977).
75. Id. at 1327.
76. Of course, it goes without saying that these attempts to intermix or subsume the drug

smell with that of some other predominant odor was a method used to combat a border
agent's olfactory detection of the illegal drug.

77. The court merely cited two previous cases, United States v. Vallejo, 541 F.2d 1164,
1165 (5th Cir. 1976) and United States v. Torres, 537 F.2d 1299, 1300-1301 (5th Cir. 1976).
The cited cases themselves provide little analysis for the reasons underlying the prohibition
against such in-court experiments.

78. See United States v. Squella-Avendano, 478 F.2d 433, 439 (5th Cir. 1973).
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In United States v. Gutierrez"9 the defendant challenged the agent's
testimony that he smelled a marijuana odor, on the ground that the officer
"was not qualified as an expert as to the odor of marijuana." ' 0 The force
of this argument was not decided by Gutierrez because the Court side-
stepped that issue by finding that it had been waived by defendant. No
objection was made to the officer's qualifications. This type challenge of a
border agent's expertise in detecting the marijuana odor seems the best
argument to challenge the probable cause basis established by the olfac-
tory detection of marijuana.

In United States v. Arrasmith,8' the court, in an ambiguous decision,
affirmed the trial court's denial of a motion to suppress. The appeal was
based upon the following cross-examination exchange with the border
agent:

Q: What does marijuana smell like?
A: Marijuana.
(Defense counsel) Your honor, I don't think that answer is responsive.
The Court: It is responsive. It smells like marijuana. 2

The above interchange was the extent of the questioning and the basis for
the alleged error. Essentially, Arrasmith hinged on the court's finding from
the record that a sufficient factual basis existed for the trial judge to find
probable cause based upon the border agent's testimony that he smelled
marijuana. Apparently the defendant did not challenge the officer's abil-
ity, capability or expertise. The Arrasmith court said, without noting any
challenge to the agent's qualifications, that the agent was "an experienced
border patrol agent who said he had smelled marijuana many times."' ' The
defendant argued that the trial court's finding that marijuana smelled like
marijuana constituted the taking of improper judicial notice by the court."
But the record would not support such an argument.

This is one area of decisional law that should be treated more fully. It is
up to defense counsel to bring these issues before the Fifth Circuit. The
argument for in-court experimentation, 85 out-of-court experimentation,"
and challenges to the agent's ability to detect such an odor, converge into
the same ultimate question: how could the border agent, under the par-
ticular circumstances, detect the odor of marijuana? The rationale prohib-
iting in-court experiments is girded upon an inability to duplicate similar
conditions." Therefore, to win at suppression defense counsel should at-

79. 560 F.2d 195 (5th Cir. 1977).
80. Id. at 196.
81. 557 F.2d 1093 (5th Cir. 1977).
82. Id. at 1094.
83. Id. at 1095.
84. See FED. R. Evm. 201.
85. See generally J. Richardson, Modern Scientific Evidence §§4.1-4.32, at 55-96 (1974).
86. Id.
87. See United States v. Squella-Avendano, 478 F.2d 433, 439 (5th Cir. 1973); Pacheco v.
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tack the expertise or qualifications of the agent, based upon his experience
in using olfactory sensation to detect the odor. Without doubt, such smell-
ing would not constitute a search." But whether the smell alone, ipso facto,
constitutes probable cause, is an issue on which the court should more fully
explain its reasoning. Since probable cause is usually viewed with careful
scrutiny, the issue of the agent's smell should not be handled differently."

The court should establish requirements for the district courts to follow
or require those courts to more closely scrutinize the probable cause basis
when a border agent smells the odor -of marijuana, or any other illegal
contraband.

In Johnson v. United States,"1 agents had smelled the odor of opium, and
therefore believed opium was being smoked within the room from which
the odors emanated. Johnson dealt with a warrant issue, but the Supreme
Court made it clear that a probable cause analysis, and not an pro tanto
conclusion, should be engaged in when the probable cause alleged is based
upon a detected odor.

The Court in Johnson said that:

At the time entry was demanded the officers were possessed of evidence
which a magistrate might have found to be probable cause for issuing a
search warrant . . . . If the presence of odors is testified to before a magis-
trate and he finds the affiant qualified to know the odor, and it is one
sufficiently distinctive to identify a forbidden substance, this court has
never held such a basis insufficient to justify issuance of a search war-
rant."

Thus, when confronted with the odor of a contraband item, and the
border agent's olfactory perception of that smell, the Fifth Circuit should
more fully explain why that smell itself provides constitutionally sufficient
probable cause. Weather and wind factors, geographic location, and the
experience and expertise of the border agent"' are important items to be
considered. If the district court has not addressed the problem in this
posture, the case should be remanded.

The bottom line is that the care normally used to determine proximate
cause has not been abrogated because of the border exception to the Fourth

United States, 367 F.2d 878, 881-882 (10th Cir. 1966) (out of court experiment).
88. See United States v. Halliday, 487 F.2d 1215, 1217 (5th Cir. 1973); United States v.

Bronstein, 521 F.2d 459, 461 (2nd Cir. 1975).
89. See note 93 infra. Cf. United States v. Bronstein, 521 F.2d 459, 464 (2nd Cir. 1975)

(Mansfield, J., concurring), wherein Judge Mansfield takes issue with the evolving principle
of some sort of "plain smell" doctrine similar to the plain view doctrine.

90. 333 U.S. 10 (1948).
91. Id. at 13. See Taylor v. United States, 286 U.S. 1 (1932) which stands for the proposi-

tion that although agents may rely on distinctive odors "as a physical fact indicative of
possible crime," that fact alone does not deny the defendant his or her constitutional rights.
Id. at 6.

92. A hypothetical immediately coming to mind is a border agent suffering from fever,
sinuses or a cold. These could all be very important factors.
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Amendment." Despite the initial stop, probable cause in most border cases
still must exist for any search." Therefore, the court's concern for the strict
safeguard of constitutional protections should not be subsumed as a result
of the need to control illegal alien immigration and contraband at the
border.

C. Functional Equivalent Borders

The importance of finding a border checkpoint to be the functional
equivalent of the international border lies in the reduced fourth amend-
ment requirements attendant to a roving checkpoint, 5 or a permanent
checkpoint." At the border between the United States and Mexico, or any
other national border, a search may be conducted without probable cause
or the consent of the person being searched. 7 Normally these two factors,
derived from the Fourth Amendment, are bulwarks against governmental
intrusion upon individual liberty. In Almeida-Sanchez v. United States",
the Supreme Court recognized that the intrusive but permissible searches
carried out in a routine border search "may in certain circumstances take
place not only at the border itself, but at its functional equivalent as
well."' 1® However, the Court in Almeida-Sanchez did not attempt to define
border equivalency. The Fifth Circuit was left to develop its own defini-
tional and analytical basis for finding the functional equivalent of borders.

Although United States v. Hart"' was the first case to analyze and find
the border's functional equivalent at a permanent checkpoint,"2 the case
truly setting forth the analytical criteria was the first United States v.
Alvarez-Gonzalez,"30 or Alvarez-Gonzalez L In that case the court re-
manded to the district court for a factual determination of whether the
checkpoint at LaGloria, Texas qualified as a functional equivalent of the

93. "Probable cause under the Fourth Amendment exists where the facts and circumstan-
ces within the affiant's knowledge, and of which he has reasonably trustworthy information,
are sufficient unto themselves to warrant a man of reasonable caution to believe that an
offense has been or is being committed." Berger v. New York, 388 U.S. 41, 55 (1967). See
Camara v. Municipal Court, 387 U.S. 523, 534-535 (1967); United States v. Ventresca, 380
U.S. 102, 109 (1965).

94. See supra note 66.
95. See United States v. Brignoni-Ponce, 422 U.S. 873 (1975); United States v. Peltier,

422 U.S. 531 (1975); Almeida-Sanchez v. United States, 413 U.S. 266 (1973).
96. See United States v. Ortiz, 422 U.S. 891 (1975).
97. See United States v. Ramsey, 431 U.S. 606 (1977.); United States v. Thirty-seven

Photographs, 402 U.S:363 (1971). See also 19 U.S.C.A. § 482 (1965); 8 U.S.C.A. § 1357 (1970);
8 U.S.C.A. § 1225(a) (1970); 8 C.F.R. § 287.1(a)(2) (1977).

98. See Brinegar v. United States, 338 U.S. 160, 180 (1949) (Jackson, J., dissenting).
99. 413 U.S. 266 (1973).
100. Id. at 272.
101. 506 F.2d 887 (5th Cir. 1975), vacated and remanded, 422 U.S. 1053 (1975), reaff'd

on remand, 525 F.2d 1199 (5th Cir. 1976), cert. denied, 428 U.S. 923 (1976).
102. 525 F.2d at 1200.
103. 542 F.2d 226 (5th Cir. 1976).
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border.'04 The court in Alvarez-Gonzalez I looked to Hart when considering
the determinative criteria, and developed three major considerations for
finding functional equivalency: first, the relative permanence of the check-
point, second, the relatively minimal interdiction of domestic traffic, and
third, the capability of the checkpoint to monitor the flow of international
traffic not otherwise controllable.'1 5 The cases discussed herein attempt to
define the meaning of a "relatively minimal interdiction of domestic
traffic."1 0

104. Id. at 227 n.l. It is interesting to note that the court in Alvarez-Gonzalez I limited
itself to a determination of functional equivalency for the checkpoint at La Gloria only for
purposes of immigration searches. The court did not address the question of whether the same
determination would apply when a customs situation was involved. There seems to have been
little justification for the court's limitation of its decision. Even before Alvarez-Gonzalez I,
the Fifth Circuit in United States v. Brennan, 538 F.2d 711 (5th Cir. 1976) recognized that
there is little basis for distinguishing between, for purposes of the Fourth Amendment, immi-
gration and customs searches. Id. at 718-719. The distinction the court referred to in Alvarez-
Gonzalez I had its genesis in the so called "two-hat" theory.

This theory is based on the longstanding prerogative of customs agents to regulate and
search both the belongings and persons of people who enter the country. See Lee v. United
States, 14 F.2d 400 (1st Cir. 1925), rev'd, 274 U.S. 559 (1927). The rationale behind this wide
scope of activity permitted customs officials is grounded on the inherent right of the sovereign
to protect its borders from those people who may or may not be permitted to enter, along
with goods or other items attempted to be transported into the country. See United States v.
Ramsey, 431 U.S. 606, 616 (1977); Carroll v. United States, 267 U.S. 132 (1925). Of course,
immigration laws were enacted subsequent to the development of the soverign's right to
regulate its borders. Immigration laws were directly aimed at monitoring and controlling the
flow of aliens into the country. United States v. Brennan, 538 F.2d 711, 717 & n.6 (5th Cir.
1976).

The "two hat" concept developed as a result of border agents being empowered to investi-
gate both customs law violations and immigration law violations. Ordinarily, the Circuit
makes no distinction between border searches for customs purposes and immigration control.
See, e.g., Barrera v. United States, 276 F.2d 654 (5th Cir. 1960); Ramirez v. United States,
263 F.2d 385 (5th Cir. 1959); Haerr v. United States, 240 F.2d 533 (5th Cir. 1957). In fact,
one border agent performed tasks of being both a customs official and an immigration officer.
As a consequence of the seminal decision in Almeida-Sanchez, an immigration case, the
circuits did not attempt to distinguish that case from others on the basis that either a customs
or immigration law violation may have been in question. See, e.g., United States v. Solmes,
527 F.2d 1370 (9th Cir. 1975); United States v. Barbera, 514 F.2d 294 (2nd Cir. 1975). Accord-
ingly, United States v. Brennan, 538 F.2d 711 (5th Cir. 1976), did not distinguish customs or
immigration cases when determining the requirements of the Fourth Amendment. It is not
understood why Alvarez-Gonzalez I suggested such a distinction, at least on a sub silentio
basis. But in light of the above cited case authority, any distinction is without substance.

105. United States v. Alvarez-Gonzalez, 542 F.2d 226, 229 (5th Cir. 1976). See United
States v. Lonabaugh, 494 F.2d 1257 (5th Cir. 1973); Note, Border Searches In The Fifth
Circuit: Constitutional Guarantees v. Immigration Policy, 8 CUM. L. REv. 107, 135-138 (1977).

106. For those cases discussing the issue of functional equivalency of the border decided
during the 1977 terms, see United States v. Reyna, 563 F.2d 1169 (5th Cir. 1977); United
States v. Alvarez-Gonzalez, 561 F.2d 620 (5th Cir. 1977); United States v. Wilson, 553 F.2d
896 (5th Cir. 1977); United States v. Strong, 552 F.2d 138 (5th Cir. 1977). For previous cases,
see, e.g., United States v. Alderete, 546 F.2d 68 (5th Cir. 1977).
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The major case decided during 1977 was United States v. Alvarez-
Gonzalez,07 the rebound case heard after the district court's factual find-
ings in Alvarez-Gonzalez L The district court had found that the LaGloria,
Texas checkpoint was the functional equivalent of the border, and that a
search conducted without a warrant, probable cause or consent was there-
fore valid."8 With one dissent, the Fifth Circuit affirmed.

The majority found that LaGloria satisfied all the Alvarez-Gonzalez I
criteria. But the point of divisiveness in the panel was the second criterion,
the amount of domestic traffic passing through the checkpoint. The panel
majority noted statistical evidence compiled for the district court by cus-
toms officials which revealed that during a controlled period between late
1976 and early 1977, the traffic passing through the checkpoint was 60.42%
international, and 39.58% domestic. 08 In Alvarez-Gonzalez I, the court had
said that:

The presence of a continuing and significant percentage of domestic traffic
through a given checkpoint cannot but be seen as militating against grant-
ing it the status of functional equivalency . . . .No checkpoint which
occasions, day in and day out, the interdiction of anything approaching a
majority percentage of domestic traffic can properly be seen as approxi-
mating the border."'

But these figures used by the court in Alvarez-Gonzalez II somewhat
bely the truth. Although the district court found that approximatly 60%
of the traffic at the checkpoint was international, the formula used by that
court to arrive at that figure caused the panel to split. Facially, it could
be argued that approximatly 40% approaches a majority, but the percen-
tage of international traffic, in a technical sense, was actually less than
believed, since this figure included traffic with purely domestic character-
istics. The scenario behind this was the Alvarez-Gonzalez II reliance on the
district court's factual finding that illegal aliens forded the Rio Grande and
then rendezvoused on the Texas side with "a resident alien or United
States citizen . . .who [undertook] to smuggle the aliens concealed in
an automobile bearing Texas license plates and registration.""' Thus,
Alvarez-Gonzalez II adopted the argument by the border patrol that inter-
national traffic also meant traffic that began on the Texas side because the
area was sparsely populated and was close to the Mexican border.",

Circuit Judge Goldberg took immediate exception."' In the dissent, he

107. 561 F.2d 620 (5th Cir. 1977).
108. Id. at 621. See United States v. Ortiz, 422 U.S. 891 (1975); United States v. Arras-

mith, 557 F.2d 1093, 1094 n.1 (5th Cir. 1977).
109. 561 F.2d at 623.
110. 542 F.2d at 229.
111. 561 F.2d at 623.
112. Id. at 623-624.
113. United States v. Alvarez-Gonzalez, 561 F.2d 620, 626 (5th Cir. 1977) (Goldberg, J.,

dissenting).
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disputed the majority factually, particularly with regard to the finding of
the sparseness of population in the LaGloria area.", Primarily, the dissent
argued that "international" could not be defined to include "those trips
from one United States location to another on the grounds that such trips
play an important role in violations of the immigrations laws."" 5 Not only
did Judge Goldberg believe this definition controverted Alvarez-Gonzalez
I, he also believed that inclusion of domestic traffic within the interna-
tional sample violates the Fifth Circuit's other pronouncements regarding
the normal interpretation of what constitutes international traffic.", Judge
Goldberg said: "I do insist, however, that a checkpoint must achieve the
functional equivalency label on the basis of its capacity to intercept inter-
national travelers, not on the basis of its ability to stop intra-national
travelers, however useful such stops might prove in controlling border vio-
lations.""'

Alvarez-Gonzalez 11 reached the wrong result because it sets forth no
standard by which this conceded domestic travel must be categorized as
international. It is likely the case will stretch no further than its own
factual circumstances."18

Alvarez-Gonzalez has several other defects. First, the decision defines
"international traffic" in a way never previously considered as appropri-
ate. The finding of 60% international traffic by the district court included
a certain amount of domestic traffic. This finding was grounded on the
assumption that international traffic included illegal aliens who never
picked up their transportation until after traversing the border. Such an
assumption rests on too accentuated a premise. In fact, it belittles the first
criterion in the functional equivalency test relating to the permanency of
the checkpoint, that is, all cars can be stopped briefly for a citizenship
check, regardless of their origin, if the stop is conducted in a non-arbitrary
or non-discriminatory fashion. Only if reasonable suspicion is found can
any additional intrusion take place."' Under the court's definition of inter-
national traffic, it is assumed that a certain percentage of domestic traffic
transports illegal aliens. The permanent checkpoint, and its allowance for
a brief intrusion without regard to whether a certain percentage of the
traffic carries illegal contraband, is not based on such an assumption. The
permanent checkpoint rules also undercut the rationale behind the consti-

114. Id. at 626-627 & n.4.
115. Id. at 627. Judge Goldberg in a footnote to his dissent also said: "I view as totally

unacceptable the majority's intimation that everyone in the border area can be treated as
having recently entered the country on the basis of the frequency with which it presumes
those persons visit Mexico." Id. at 628 n.5.

116. Id. at 628. See United States v. Alvarez-Gonzalez, 542 F.2d 226, 229 (5th Cir. 1976);
United States v. Calvillo, 537 F.2d 158, 160 (5th Cir. 1976).

117. 561 F.2d at 628 (emphasis in original).
118. Id. at 629 & n.9.
119. See United States v. Martinez-Fuerte, 428 U.S. 543 (1972).
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tutional requirements imposed upon roving patrols. 120 There, the officer
must have an "articulable" basis for stopping an automobile, even if the
car comes from the border area.12 Yet, Alvarez-Gonzalez II elevates that
sole factor to a level determinative without any further inquiry. The court
seems to have bootstrapped that one factor in its attempt to justify the
functional equivalent of the border. If in the roving border patrol situation
this one articulable factor cannot be used to justify the initial stop, it does
not seem consistent to permit such a justification in the Alvarez-Gonzalez
H context, particularly since the finding of functional equivalency obviates
fourth amendment requirements.

Second, the majority rejects the Ninth Circuit's analysis of United
States v. Bowen, '2 which it had previously cited with approval in Alvarez-
Gonzalez I. ' The Ninth Circuit had said that: "In other words, if a search
takes place at a location where virtually everyone searched has just come
from the other side of the border, the search is a functional equivalent of
a border search.''24 This Ninth Circuit approach is probably more in line
with the Supreme Court's reasoning in Almeida-Sanchez. There, the Su-
preme Court noted the following examples of functional equivalents:

[S]earches at an established station near the border, at a point marking
the confluence of two or more roads that extend from the border might be
functional equivalents of border searches ,. . . a search of the passengers
and cargo of an airplane arriving at a St. Louis airport after a non-stop
flight from Mexico City would clearly be the functional equivalent of a
border search.'2

These examples were premised on the belief that there is a "high degree
of probability that a border crossing took place and an attendant likelihood
that nothing about the object of the search has changed since the cross-
ing." 12 Yet, the same cannot be said of Alvarez-Gonzalez II, in which there
was no border crossing because the traffic was domestic in origin. Because
of this seeming conflict with Bowen, and another Fifth Circuit case, United
States v. Brennan, ' grave doubt is cast upon the assertion that a high
degree of probability supports the definitional basis for "international
traffic" enunciated in Alvarez-Gonzalez II.

And third, the district court's factual basis for Alvarez-Gonzalez II is
diluted by the Fifth Circuit's subsequent decision in United States v.
Reyna. '21 In Alvarez-Gonzalez II the court relied on statistics, compiled in

120. See Almeida-Sanchez v. United States, 413 U.S. 266, 273-274 (1973).
121. United States v. Brignoni-Ponce, 422 U.S. 873, 885-886 (1975).
122. 500 F.2d 960 (9th Cir. 1974), aff'd, 422 U.S. 916 (1975).
123. United States v. Alvarez-Gonzalez, 542 F.2d 226, 229 (5th Cir. 1976).
124. United States v. Bowen, 500 F.2d 960, 965 (9th Cir. 1974), aff'd, 422 U.S. 916 (1975).
125. 413 U.S. at 273.
126. United States v. Brennan, 538 F.2d 711, 715 (5th Cir. 1976).
127. 538 F.2d 711 (5th Cir. 1976).
128. 563 F.2d 1169 (5th Cir. 1977).
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late 1976 and early 1977, for a determination of international as opposed
to domestic traffic.' 9 Yet the search conducted in Alvarez-Gonzalez I and
I occurred in 1974.30 In United States v. Reyna, the Fifth Circuit re-
manded because there was an insufficient factual basis to support a finding
on the ratio of international to domestic traffic. The critical time frame for
the Reyna search was 1972.' 31 With respect to the data to be compiled, the
Reyna court noted that "[Tihe crucial date of determination is as of 1972
not 1977 or 1978. Acceptable evidence would be statistics or other de-
monstrable evidence from 1972 or statistics from a later time coupled with
a showing of lack of changed circumstances since the crucial date in
1972."' ' 1 Alvarez-Gonzalez 11 relied on 1976-1977 data for a 1974 determi-
native date without the qualification espoused in Reyna. 33

Other cases decided in this area did not further refine the issues.'3 '
Reyna, 13

1 noted above, also contradicts Alvarez-Gonzalez 11 by relying on
the Ninth Circuit's decision in Bowen with regard to how traffic patterns
are to be analyzed when determining the ratio of international to domestic
traffic.' 36 Reyna does not mention the majority percentage referred to in
Alvarez-Gonzalez II. Reyna's reliance on Bowen would, at least, qualify the
Alvarez-Gonzalez I statement about "anything approaching majority per-
centage" to mean that if a numbers game is to be used, the numbers must
reflect substantially pure international traffic, e.g., "virtually everyone
searched has just come from the other side of the border.' 1 37

129. 561 F.2d at 625.
130. Id. at 621.
131. 563 F.2d at 1170.
132. Id. at 1171.
133. Judge Goldberg was a panel member in the Reyna and Alvarez-Gonzalez I and II

cases.
134. In United States v. Strong, 552 F.2d 138 (5th Cir. 1977), the court declined to fully

analyze and decide the question of whether the checkpoint station at Sarita, Texas was the
functional equivalent of the border for purposes of being able to search without a warrant,
probable cause or consent. Id. at 140-141. Instead, the court decided only the probable cause
question. Less than one month later, in United States v. Wilson, 553 F.2d 896 (5th Cir. 1977),
the court decided the checkpoint at Randado, Texas was the functional equivalent of the
border, and the border agents were permitted to conduct searches without probable cause or
consent. The Wilson court found itself bound by the criteria as set forth in Alvarez-Gonzalez
. Using these criteria as a basis, the court in Wilson found the district court to have properly

applied the facts to the Alvarez-Gonzalez I standards, although the district court's ruling
predated that case. Id. at 899. See United States v. Wilson, 432 F. Supp. 223 (S.D. Tex. 1976).

135. 563 F.2d 1169 (5th Cir. 1977).
136. Id. at 1171.
137. See United States v. Bowen, 500 F.2d 960, 965 (9th Cir. 1974), aff'd, 422 U.S. 916

(1975). Whenever there must be reliance on numerical determinations, the problem arises
with having to establish arbitrary cut-off points with respect to controlling the question to
be decided in the particular case considered. This problem has arisen in other contexts where
the numbers game has been played. Cf. Johnson v. Louisiana, 406 U.S. 356, 365 (1972)(Black-
mun, J., concurring) (jury system); David v. Garrison, 553 F.2d 923, 926-927 (5th Cir.
1977)(election system). These cases seem to recognize, as should Alvarez-Gonzalez II, that
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Clearly, the Reyna and Alvarez-Gonzalez cases fail to comport with each
other. Thus, the foundation is ripe for an en banc determination. Yet, it
will still take a Supreme Court pronouncement before this area of law is
clarified. And if the Supreme Court does address the problem, because of
its hesitancy to find the border's functional equivalent,' 8 that Court would
probably opt for the Bowen and Alvarez-Gonzalez I standards. This would
swing the pendulum back in favor of the individual's fourth amendment
protection, and would deny any overriding need of customs officials to be
given an even freer hand than the courts have already provided.

D. Strip Searches

Of all the decisions of the 1977 term, perhaps to be the most controver-
sial are those dealing with strip searches.'39 Those cases are important for
two reasons. First, the Fifth Circuit rejection of the position on strip
searches taken by the Ninth Circuit, and second, the intrusive effect which
searches have on the privacy of the individual. The cases discussed are
limited in scope to those strip searches occurring at the border, or its
functional equivalent. The crucial issue to be decided is what constitu-
tional standard must be met before border officials can legally conduct a
strip search. Of course, once that search is made, the "reasonableness"
parameters set by the Fourth Amendment would ensure against abuse."0

Without a doubt, a strip search is considered a per se search under the
Fourth Amendment."' To justify a strip search, the individual's interest

any criteria must be based on something less subject to fluctuation than mere numerical
balance sheets.

138. "lIlt is clear that the functional equivalency label is one not lightly to be bestowed."
United States v. Calvillo, 537 F.2d 158, 160 (5th Cir. 1976). A good example of this is the
case decided during the 1977 term, United States v. Strong, 552 F.2d 138 (5th Cir. 1977).
There the court shied away from having to decide whether the permanent checkpoint at
Sarita, Texas merited the functional equivalency classification. This declination in Strong
came despite the previous litigation involving the Sarita checkpoint. In other cases the court
always rested its decision upon the alternate finding of probable cause, however spurious. See,
e.g, United States v. Gorthy, 550 F.2d 1051 (5th Cir. 1977), cert. denied, 98 S. Ct. 121, 54 L.
Ed. 2d 95 (1977). United States v. Medina, 543 F.2d 553 (5th Cir. 1976). Yet, Strong recog-
nized that the court had previously said in United States v. Rodriguez, 537 F.2d 120 (5th Cir.
1976): "[iln a single sentence of a one-paragraph opinion, [the court] noted without explan-
ation the existence of ample evidence to support a district court finding [of functional
equivalency]." 552 F.2d at 140. Nevertheless, in Strong the court held that the customs
agents had sufficient probable cause to search the trunk of defendant's car, and did not base
the search on the functonal equivalent border standards.

139. See United States v. Smith, 557 F.2d 1206 (5th Cir. 1977); United States v. Himmel-
wright, 551 F.2d 991 (5th Cir. 1977), cert. denied, 98 S. Ct. 298, 54 L. Ed. 2d 189 (1977); Perel
v. Vanderford, 547 F.2d 278 (5th Cir. 1977).

140. United States v. Bowman, 502 F.2d 1215, 1218 (5th Cir. 1974).
141. See United States v. Forbicetta, 484 F.2d 645, 646-647 (5th Cir. 1973), cert. denied,

416 U.S. 933 (1974); United States v. Guadalupe-Garza, 421 F.2d 876, 878 (9th Cir. 1970).
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in privacy must be balanced against society's interest in preventing illegal
smuggling.'.

The other border circuit in which this problem has arisen, the Ninth
Circuit, had previously held that the Fourth Amendment requires the
presence of a "real suspicion" as a condition precedent to initiating a strip
search.'4 3 The Ninth Circuit requires that an even more stringent standard
be met when the strip search involves body cavities.'" But that court did
not require probable cause for body cavity searches. Nevertheless, the
Fifth Circuit rejected the Ninth Circuit's verbiage and substituted for it a
"reasonable suspicion standard.""'

Any distinction between these variegated standards was clouded by the
Fifth Circuit's decision in Perel v. Vanderford. Perel involved a civil
rights action to recover damages for subjection to a strip search."7 The jury
entered a verdict for the defendants, who were federal customs agents at a
Texas border station."8 The issue on appeal was whether the trial court had
erred by failing to instruct the jury that "probable cause was necessary to
justify the [strip] search.""' 9 The Fifth Circuit ruled that the district court
had not erred. The court said: "It has been held in this circuit and others
that real or reasonable suspicion is the proper standard governing strip
searches at the border."' 1 In support of this proposition the Perel court
cited cases from other circuits, including the Ninth, to support their "real
suspicion" test.' 5' Despite the impression left by Perel that the "real suspi-

142. United States v. Himmelwright, 551 F.2d 991, 994 (5th Cir. 1977), cert. denied, 98

S. Ct. 298 (1977); United States v. Brennan, 538 F.2d 711, 716 (5th Cir. 1976), cert. denied,
429 U.S. 1092 (1977).

143. United States v. Guadalupe-Garza, 421 F.2d 876, 879 (9th Cir. 1970): " 'Real suspi-

cion' justifying the initiation of a strip search is subjective suspicion supported by objective,

articulable facts that would reasonably lead a experienced, prudent customs official to sus-

pect that a particular person seeking to cross our border is concealing something on his body
for the purpose of transporting it into the United States contrary to law."

144. See Rivas v. United States, 368 F.2d 703, 710 (9th Cir. 1966), cert. denied, 386 U.S.
945 (1967). See also United States v. Sosa, 469 F.2d 271 (9th Cir. 1972), cert. denied, 410 U.S.
945 (1973)(rectal search); United States v. Shields, 453 F.2d 1235 (9th Cir. 1972), cert. denied,
406 U.S. 910 (1972)(vaginal search).

145. United States v. Smith, 557 F.2d 1206, 1208 (5th Cir. 1977); United States v. Him-
melwright, 551 F.2d 991, 994 (5th Cir. 1977), cert. denied, 98 S. Ct. 298 (1977).

146. 547 F.2d 278 (5th Cir. 1977).
147. See Bivens v. Six Unknown Named Agents, 403 U.S. 388, 421-422 (1971) (Burger,

C.J., dissenting).
148. 547 F.2d at 279.
149. Id. at 280.
150. Id.
151. Id. See United States v. Diaz, 503 F.2d 1025 (3rd Cir. 1974); United States v.

Guadalupe-Garza, 421 F.2d 876 (9th Cir. 1970). At the time of Perel, the Himmelwright case
was still at the district court level and the court did not discuss that decision by the trial
judge. 547 F.2d at 280 n.1. See United States v. Himmelwright, 406 F. Supp. 889 (S.D. Fla.
1975). In recognizing that the standard, although having been decided as a real or reasonable
suspicion, at least did not rise to probable cause levels, the Perel court cited United States
v. Forbicetta, 484 F.2d 645 (5th Cir. 1973), cert. denied, 416 U.S. 993 (1974). As the Smith
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cion" and "reasonable suspicion" tests are the same, the Fifth Circuit soon
made it clear that they are not. In United States v. Himmelwright, 52 the
court rejected the "real suspicion" test and instead opted solely for the
"reasonable suspicion" standard.

The strip search in Himmelwright occurred at the Miami International
Airport. The defendant was a young woman, traveling alone on return from
a short trip to Columbia. She wore platform shoes and close fitting
clothes.' These factors all fit the usual modus operandi of one smuggling
illegal contraband into the country.' The defendant passed the initial
baggage search without any problems. Because the defendant's outward
appearance fit the smuggler profile, and because she was excessively calm,
the customs agents began to question her.5 5 After receiving several evasive
and contradictory answers, the agents led the defendant to a secluded
room. There, a strip search was conducted by a female agent. No contra-
band was found until the female agent crouched in front of the defendant
and noticed a tab protruding from the defendant's vaginal cavity. Upon
request, the defendant removed the tabs. It was found that the tabs con-
tained small caches of cocaine.' Defendant was then placed under arrest.

and Himmelwright cases later showed, Forbicetta must stand for a recognition of the reasona-
ble suspicion standard; and reliance on that case for recognition, tacit or otherwise, of a "real
suspicion" standard as devised by the Ninth Circuit would be misplaced. In fact, Perel took
pains to note that, indeed, there may be substantive differences between the "real suspicion"
and "reasonable suspicion" tests. 547 F.2d at 280 n.1. Smith and Himmelwright both confirm
this conjecture.

152. 551 F.2d 991 (5th Cir. 1977), cert. denied, 98 S. Ct. 298 (1977). From a reading of
the cases one may see that the "real suspicion" standard is but a different shade of the
"reasonable suspicion" standard. See United States v. Diaz, 503 F.2d 1025, 1026-1027 (3rd
Cir. 1974). Even so, the cases also reflect that even if one test is but a slight nuance of the
other, at least for the intrusive effect upon the person, a strip search should have the more
stringent of the two standards before such a search can be conducted. Essentially, that is the
underlying difference between the two tests. The nature of the words themselves-"real" as
compared to "reasonable" -imply the criterion under the former is more strict and precise
in its requirements.

153. 551 F.2d at 992: "[Ihe officers knew from their experience that platform shoes were
often used as a cache for smuggled contraband."

154. See United States v. Forbicetta, 484 F.2d 645, 646 (5th Cir. 1973), cert. denied, 416
U.S. 993 (1974).

155. "In the experience of these customs officials, a young woman traveling alone, espe-
cially on a short excursion to Columbia, was a somewhat suspicious circumstance. Addition-
ally, the officers know from their experience that platform shoes were often used as a cache
for smuggled contraband." Himmelwright v. United States, 551 F.2d 991, 992 (5th Cir. 1977),
cert. denied, 54 L. Ed. 2d 189, 98 S. Ct. 298 (1977).

156. Id. at 993. "[Tlhe object in question turned out to be one of six rubber condoms
secreted in Himmelwright's vagina." Id. Himmelwright makes no indication of how far cus-
toms agents would be permitted to go in attempting to discover hidden contraband in the
body's orifices. In this case the woman agent knelt down in front of the defendant, who was
standing with "her legs spread apart," and was able to see the tab protruding from the
defendant's vagina.

The court did distinguish this type of "plain view" situation from one where there had been
an intrusive probing into the body cavity itself. Id. at 993 n.2. But Himmelwright does not
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Since the cocaine was voluntarily extracted by the defendant, there was
no physical probing of her vaginal cavity by customs agents.'57

The Himmelwright court weighed society's interest in the control of
illegal drug trafficking at the borders against the defendant's fourth
amendment right to be protected against unwarranted governmental in-
trusion.' 58 The court held that a "reasonable suspicion" to conduct a strip
search at the border, or its functional equivalent, was a sufficient safeguard
to protect the rights of the individual."' Accordingly, the Ninth Circuit's
standards were rejected as too inflexible. The court said, "we feel that the
'reasonable suspicion' standard is flexible enough to afford the full mea-
sure of protection which the Fourth Amendment commands."'" In United
States v. Smith,"' decided after Himmelwright, the court more forcefully
stated that the Ninth Circuit approach had been rejected in favor of the
"reasonable suspicion" test.'62

The Fifth Circuit rejected the Ninth Circuit's approach because it be-
lieved that its "real suspicion" test was unworkable. 63 The court also disa-
greed with the Ninth Circuit's conclusion that a higher standard should
be imposed when body searches are involved. The Fifth Circuit said that
the distinction between strip searches and body cavity searches, both
within the genre of body searches, is not clear enough to require different
constitutional tests.' 4 The court's "reasonable suspicion" standard cannot

clearly indicate the outcome if the agents had made the defendant place her body in embar-
rassing positions. These variances on how the search itself was conducted would likely be
controlled by the "reasonableness" standard of the Fourth Amendment, similar to the ap-
proach taken. Schmerber v. California, 384 U.S. 757 (1966). See Rochin v. California, 342 U.S.
165 (1952).

It can be inferred from the Himmelwright dictum that an intrusive body cavity search, with
the requisite justification for the search at the outset, could be conducted by female customs
agents. The court in Himmelwright did not close the door on such a likelihood, for there it
was only noted that the agents therein had the subjective belief that only a physician could
undertake such a probe. See Guadalupe v. Garza, 421 F.2d 896 (9th Cir. 1970).

Finally, because the court has stressed the dignified manner in which these strip searches
were made, it would seem that such a search of a female defendant by a male agent would
be presumptively unreasonable.

157. See United States v. Smith, 557 F.2d 1206, 1209 n.6 (5th Cir. 1977), in which the
court stated: "We note in passing that neither Forbicetta, Himmelwright, nor the instant case
involved a probing search of body orifices. Following the Himmelwright court, we make no
holding as to whether or not such a search would have been constitutionally permissible."

158. See United States v. Brignoni-Ponce, 422 U.S. 873, 878-880 (1975) for a good recita-
tion of these competing interests.

159. 551 F.2d at 995.
160. Id.
161. 557 F.2d 1206 (5th Cir. 1977).
162. Id. at 1208. For the Ninth Circuit cases, see United States v. Johnson, 425 F.2d 630

(9th Cir. 1970), cert. dismissed, 404 U.S. 802 (1971); United States v. Guadalupe-Garza, 421
F.2d 876 (9th Cir. 1970); Henderson v. United States, 390 F.2d 805 (9th Cir. 1967).

163. United States v. Himmelwright, 551 F.2d 991, 995 (5th Cir. 1977), cert. denied, 98
S. Ct. 298 (1977).

164. In Himmelwright, the court deferred to the agents' qualification that the search was
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adequately preserve fourth amendment rights in the area of strip
searches.6 5 Forcing an individual to strip and position their body so that

characterized as a "100% search." Id. at 993 and n.2. Searches such as the pat-down search,
the strip search and, of course, the body cavity search should all fall within the broad category
of body searches. These should be so classified because in each instance the physical body
intrusions are noted on a scale of increasing intrusiveness. The Fifth Circuit took issue with
the Ninth Circuit's attempts because of the difficulty of applying distinct tests to the differ-
ent types of searches when, in fact, the searches were not often easily or consistently compart-
mentalized. As support, the court cited United States v. Mastberg, 503 F.2d 465 (9th Cir.
1974) (search analyzed as "body cavity" search), and United States v. Holtz, 479 F.2d 89 (9th
Cir. 1973) (substantially similar search, but analyzed as a "strip search"). To that end, the
court believed the single, "reasonable suspicion" test was more functionally applicable.

Himmelwright did, nevertheless, reserve the decision as to the appropriate standard when
the physical intrusion was of a high degree such as where there had been a probing search of
the suspect's vaginal cavity. 551 F.2d at 995 n.11. Because the court rejected the Ninth
Circuit's multiple or sliding scale approach, it would seem sound to predict that the Fifth
Circuit would hold to its "reasonable suspicion" approach even with body cavity searches.
Government agents would have to have, as Himmelwright notes, a suspicion that contraband
was being hidden "in the particular place which the officials decide to search." Id. at 995
(emphasis in original, footnote omitted). Thus, even when a "reasonable suspicion" is pres-
ent, the court would not condone any freewheeling search into body cavities, based on the
Fourth Amendment's requirement that the search be reasonable. Cf. Chimel v. California,
395 U.S. 752 (1969). Further, even with the particular place being reasonably suspected as
secreting illegal contraband, the manner and method in which a body cavity search was
conducted would likewise need to satisfy the Fourth Amendment's reasonableness standard.

165. In this respect, it is interesting to contrast factually these cases and to note the wide
factual differences which in each case amounted to the presence of a "reasonable suspicion."
In Forbicetta the defendant met the "smuggling profile" which customs agents had devised
through their experience with the smuggling of illegal contraband through the Miami Interna-
tional Airport. Ms. Forbicetta, accordingly, was a young woman arriving after a short excur-
sion to Bogota, Columbia. She traveled alone. The profile further characterized, and the
defendant fit the characterization, that the woman would wear a loose fitting dress (which
hid the contours of her body and enabled contraband to be hidden underneath), carry but
one suitcase, and have nothing to declare at customs. There was no indication whether she
appeared nervous or calm during questioning.

In Himmelwright, the defendant wore a tight fitting dress. But Forbicetta had noted that
"the usual airline female traveler ordinarily wore tight-fitting clothes." 484 F.2d at 646.
Otherwise, Ms. Himmelwright was a young woman traveling alone, returning from a short
trip to Columbia. Additionally, she wore platform shoes, a wearing apparel not present in
Forbicetta. But it was really two other things that turned Himmelwright. First, the defendant
there was excessively calm, in fact, too calm. And second, she continued to give evasive and
contradictory answers to customs agents who were asking her about her occupation.

In Smith, occurring also at the Miami airport, the defendant fit the officers' smuggling
profile. 557 F.2d at 1208 n.1. Yet, Smith was a male. He was, however, returning from a short
excursion to Bogota, Columbia. And, apparently most important in Smith, the defendant
appeared " 'very, very nervous' and so 'very pale' that he appeared to be sick." Id. at 1208.
Based upon this, the agents required a strip search of defendant.

Thus, one would be hard pressed to sift any common demominators from these factual
settings. Obviously, travelers from South and Central American countries are almost immedi-
ately suspect. And it would matter little if one appeared "nervous" or "calm" because under
the decided cases both emotions are tip-offs to illegal activity. Therefore, the different ap-
proach suggested in the text, infra, would protect unwarranted physical intrusions based
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agents can "plain view" the body cavities, deserves more protection than
the court has accorded. That a strip search may be conducted in a dignified
manner and "in a place where there could be no peeping eyes,"' 16 does not
obviate the pervasive intrusion into individual privacy brought about by
the strip search.

The strip search area should be viewed in contrast with the normative
circumstances under which the "reasonable suspicion" standard has
usually been applied. For instance, in the roving border situation, a
"reasonable suspicion" is necessary to justify the initial stopping of the
vehicle,'67 but to search the vehicle or person, probable cause is neces-
sary. '6 Even in the normal border stop situation the search can usually
extend only to the person's exterior and possessions.' To go beyond the
normal search and require an individual to remove his or her clothing is a
pervasive invasion of that person's privacy serious enough to invoke a more
stringent fourth amendment test. The asserted justification for this type
of intrusion is the overriding governmental interest in preventing illegal
alien smuggling and drug trafficking at the national borders.7 ' But the
dignity of the individual can be better protected by permitting a less
serious intrusion into the individual's privacy and the government's inter-
est can still be fulfilled. If an individual is suspected of illegal activity
when crossing the border, the border exception to the Fourth Amendment
would permit extended detention, questioning, and even a thorough pat-
down search of the person. 7' If illegal contraband is in the suspect's posses-

upon the varying factual circumstances as set out in the above cases. Simply stated, it seems
best to let a "reasonable suspicion" prime or catalyze the pat-down search, and then if
something further is uncovered, that discovery would lay the foundation for probable cause,
of course with all attendant facts leading up to that point in time being considered. This
approach would also lessen the chances of a strip or body search where no secreted contraband
is found. This seems necessary in light of the inability of defendants to sue on a civil claim
to recover damages. See Perel v. Vanderford, 547 F.2d 278 (5th Cir. 1977).

166. United States v. Forbicetta, 484 F.2d 645, 646 (5th Cir. 1973), cert. denied, 416 U.S.
993 (1974).

167. United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975). See United States v.
Martinez-Fuerte, 428 U.S. 593 (1976); United States v. Ortiz, 422 U.S. 891 (1975).

168. United States v. Ortiz, 422 U.S. 891 (1975).
169. See United States v. Ramsey, - U.S. __, 97 S. Ct. 1972, 1979-1980, 52 L. Ed.

2d 617, 626-628 (1977); Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973) (border
control "can be effectuated by routine inspections and searches of individuals or conveyances
seeking to cross our borders."). See also, Note, Border Searches and the Fourth Amendment,
77 YALE L.J. 1007, 1015-1018 (1968).

170. See United States v. Ramsey, - U.S. __, 97 S. Ct. 1972, 1979-1980, 52 L. Ed.
2d 617, 626-628 (1977); Note, Border Searches and the Foarth Amendment, 77 YALE L.J. 1007,
1011-1012 (1968).

171. See Note, Border Searches and the Fourth Amendment, 77 YALE L.J. 1007-1010
(1968) for a discussion of the border exception to the Fourth Amendment. This pat-down
approach stems, of course, from Terry v. Ohio, 392 U.S. 1 (1968) in which the Court approved
of a pat-down search for weapons in order to protect the policeman's safety. The standard
for initiating such a pat-down was "specific and articulable facts which, taken together with
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sion, the pat-down search should reveal the bulkiness of the hidden mate-
rial. This pat-down approach was deemed acceptable in Terry v. Ohio.'
The interest in the policeman's safety protected in Terry is not altogether
different from the government's interest at the border. ' If an object be-
lieved to be contraband is discovered by a pat-down, then probable cause
to conduct a strip search or perhaps a body cavity search could be estab-
lished. To that end, there should be little difference in the results reached
in "reasonable suspicion" cases,' other than an individual being initially
less invaded by a physical intrusion of his person without a probable cause
requirement. In body cavity searches it is unlikely that the normal strip
search will reveal anything without a further probe of the body's orifices.'
If the pat-down search reveals something, then perhaps probable cause will
be present for a body cavity eearch. Moreover, other alternatives to a strip
search could be used, such as x-ray examinations, or trained canines. At
the minimum, the "reasonable suspicion" standard should be stretched no
farther than permitting the pat-down search.

The bottom line is that the Fifth Circuit has too heavily emphasized the
governmental interest. It is clear that requiring an individual to completely
strip is an affront to personal dignity, and the individual's rights should
be protected more stringently than they have been in the past. The strip

rational inferences from those facts, reasonably warrant" the belief that an officer's safety is
threatened. Id. at 21. See Adams v. Williams, 407 U.S. 143 (1972).

What is important with respect to the strip search and body cavity search is that the pat-
down would, arguendo, adequately protect governmental interests. In both Forbicetta and
Smith, the pat-down would have uncovered the hidden contraband. In Himmelwright, the
pat-down would not have unearthed the cache of contraband, and, of course, the x-ray of her
platform shoes was proper. Yet the distinguishing factor in Himmelwright was the contradic-
tory and evasive answers given by the defendant. Her similarity with the profile justified the
additional questioning. Whether the evasive contradictory responses and calmness, when
added with the other factors present, would have supported a strip search would be a determi-
nation made on a probable cause basis. But it must be remembered that the "reasonable
suspician" standard is not being substituted for this probable cause decision with less than
normal stringency requirements. The pat-down approach, with "reasonable suspicion," and
a strip search or body cavity search based only on probable cause, is asserted not to protect
the guilty, but to assure the rights of the innocent persons or those upon whom nothing is
found. See Note, Border Searches and the Fourth Amendment, 77 YALE L.J. 1007 (1968). To
paraphrase that certain maxim, it should be better that one person smuggling contraband
should escape than innocent persons' inviolate rights against personal intrusions should be
breached on anything but the most stringent basis.

172. 392 U.S. 1 (1968).
173. See Note, Border Searches and the Fourth Amendment, 77 YALE L.J. 1007, 1011-1012

(1968) for a discussion of the governmental interest served at the border.
174. See Note, Border Searches and the Fourth Amendment, 77 YALE L.J. 1007 (1968) for

a comparison of the results of Forbicetta, Smith and Himmelwright when determined under
the pat-down analysis. See United States v. Chiarito, 507 F.2d 1098 (5th Cir. 1975), cert.
denied, 423 U.S. 824 (1975) (defendant had bulky vests, and appeared nervous).

175. Himmelwright was somewhat of an oddity because part of the illegal contraband
protruded from the defendant's vaginal cavity. But see United States v. Guadalupe-Garza,
421 F.2d 876 (9th Cir. 1970); Henderson v. United States, 390 F.2d 805 (9th Cir. 1967).
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search standard should also be re-examined because it is the same stan-
dard that permits a roving border officer merely to stop a car within the
domestic area of the United States.' The situations are different. Even if
the national borders deserve a type of fourth amendment exemption, the
border standard should not relegate the individual to such a low niche on
the fourth amendment continuum. The court in strip search cases explored
no alternatives to the "reasonable suspicion" criteria. It set down no specif-
ics to guide border officials, other than allowing agents, experienced in
policing the border area, wide leeway in operating. Also, the court has
seemed to misconstrue its analysis. It has taken the tack, as in
Himmelwright, of looking to the method and manner of the strip search
and then testing that against the "reasonableness" requirement inherent
in the Fourth Amendment. But the court has not seen fit to examine vel
non the pervasive effect of the strip search itself. What could turn the court
around is some statistical data dealing with the effectiveness of the strip
searches, such as the ratio of persons who are subjected to a strip search
to the international travelers passing through the border area. Also, data
on the success of the strip searches once they are conducted would be
helpful. If they are found to be used arbitrarily, the court could be per-
suaded to require a more stringent criterion."' Or perhaps a flurry of Perel
type civil actions could bring to light any abuse attendant to strip searches.

The only bright spot discernible to those sensitive to the protection of
individual freedoms is the Fifth Circuit's implication that a probing search
of the body cavities might require a higher standard than that of strip
searches. It will not be long until that issue is addressed by the court. How
that issue will be decided surely depends on the facts involved in that
particular case. If they are egregious, the court will be shocked into taking
a tougher fourth amendment stance. If not, the court may well continue
the trend of elevating law enforcement interests above personal guarantees
against intrusions into an individual's privacy.

IV. THE DEATH PENALTY

For the past several years the Supreme Court has been active in the field
of capital punishment,' but the Fifth Circuit's docket has remained un-

176. See Note, Border Searches and the Fourth Amendment, 77 YALE L.J. 1007, 1018, in
which it was argued that border searches should not be exempted from the Fourth Amend-
ment's normative probable cause requirement.

177. In Mason v. United States, 414 U.S. 941, 941-942 (1973), Justice Douglas dissented
from the Court's denial of certiorari. Mason had involved a vaginal search that yielded one
ounce of heroin. The body cavity search was conducted on the basis of the Ninth Circuit's
"clear indication" standard. The petitioner there argued that a body cavity search needed to
be premised on a warrant when time permits. The Mason situation is similar to the issue
before the Fifth Circuit in the 1977 cases. Justice Douglas recognized the inherent problems
with body cavity searches, and based his probable cause argument on statistical data which
indicated that 80-85% of those subjected to bodily cavity searches are innocent.

178. See Coker v. Georgia, 433 U.S. 584 (1977); Dobbert v. Florida, 432 U.S. 282 (1977);
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cluttered with appeals from sentences imposing death. Except for the years
immediately following Furman v. Georgia, 7 when the court reviewed ha-
beas corpus appeals from state convictions imposing the death penalty,1 8

1

the court has not ruled on the constitutionality of a death sentence. This
is what makes the 1977 decision in United States v. Kaiser s' noteworthy.

The facts of Kaiser are clear cut, yet distasteful. The defendant and a
co-defendant,8 2 when hitchhiking, fatally shot and robbed a person who
gave them a ride. The murder took place on the Fort Benning, Georgia,
military reservation.' a The defendant was found guilty of first degree mur-
der and sentenced to death under 18 U.S.C.A. §1111.'11 Essentially, that

Gardner v. Florida, 431 U.S. 953 (1977); Gregg v. Georgia, 428 U.S. 153 (1976); Roberts v.
Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976); Jurek v.
Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Furman v. Georgia, 408
U.S. 238 (1972); McGautha v. California, 402 U.S. 183 (1971).

179. 408 U.S. 238 (1972).
180. See, e.g., Alexander v. Henderson, 470 F.2d 1370 (5th Cir. 1973); Johnson v. Stynch-

combe, 468 F.2d 623 (5th Cir. 1972); Williams v. Henderson, 465 F.2d 995 (5th Cir. 1972);
Newman v. Wainwright, 464 F.2d 615 (5th Cir. 1972).

181. 545 F.2d 467 (5th Cir. 1977). From the cases decided during the 1977 term, Kaiser
was the only case reviewed that concerned the death penalty. Under the broad classification
of cruel and unusual punishment, United States v. Bondurant, 555 F.2d 1328 (5th Cir. 1977),
cert denied, 98 S. Ct. 215, 54 L. Ed. 2d 150 (1977) was decided. The question in Bondurant
was whether the imposition of the maximum penalty under the applicable statute was either
an abuse of the sentencing court's discretion or was so grossly disproportionate to the offense
committed that it amounted to cruel and unusual punishment. The court rejected both
arguments and affirmed the judgment. Id. at 1329. (In Bondurant the defendant had been
convicted of kidnapping a four year old child.).

The Fifth Circuit will decide during the 1978 court term the fate of John Spinkellink, a
Florida death row inmate who has brought a habeas corpus action challenging, on constitu-
tional grounds, the arbitrariness with which the Florida death penalty is selected to be
imposed. See Spinkellink v. State, 313 So.2d 666 (Fla. 1975), cert. denied, 428 U.S. 911 (1976).

182. Although Kaiser and his co-defendant, Fortune, were tried together, one day into the
proceedings Fortune pleaded guilty to second degree murder. He later testified on Kaiser's
behalf. 545 F.2d at 469. Fortune was sentenced to life imprisonment.

183. Id. Kaiser and Fortune stole the unfortunate victim's car and personal effects. A little
over one week later, the two defendants kidnapped a man from Columbus, Georgia, and
forced him to drive the defendants to Texas. The car was stopped by Texas police for a traffic
violation. This detention produced various items connecting the two defendants to the mur-
der which had occurred at Fort Benning. Id. at 469. These tangible items were challenged on
fourth amendment grounds but the court affirmed the suppression denial. Id. at 476-477.
Other trial errors rejected on appeal were the failure to disclose witness lists, improper
prosecution witness testimony, admission of photographs of the murder victim, and a chain
of custody challenge to the murder weapon. Id. at 475-477.

184. 18 U.S.C.A. §1111 (1966) provides in full:
(a) Murder is the unlawful killing of a human being with malice aforethought.
Every murder perpetrated by poison, lying in wait, or any other kind of willful,
deliberate, malicious, and premeditated killing; or committed in the perpetration
of, or attempt to perpetrate, any arson, rape, or burglary, or robbery; or perpetrated
from a premeditated design unlawfully and maliciously to effect the death of any
human being other than him who is killed, is murder in the first degree.
Any other murder is murder in the second degree.
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statute permits the death penalty where a first degree murder has occured
"[wlithin the special maritime and territorial jurisdiction of the United
States[.]" A death sentence would be imposed unless the jury qualified
its verdict with the phrase, "without capital punishment."' 18 Kaiser, on
direct appeal, challenged the constitutionality of his death sentence.

Writing for a majority panel of two,' Judge Goldberg found the death
penalty under §1111 to be unconstitutional under the Supreme Court's
decision in Furman,"I and the Fifth Circuit's 1976 decisions on capital
punishment.'"1 Recognizing the complexity inherent in Furman and the
later cases, the court in Kaiser nevertheless navigated those murky waters
by closely analyzing the opinions of the various Justices in Furman and
arrived safely, holding: "Such exhaustive treatment is unnecessary, for the
1976 opinions, in particular those of the pivotal plurality, do easily vindi-
cate the post-Furman assumptions regarding the unconstitutionality of
statutes such as § 1111 and mandate our decision to make that unconstitu-
tionality explicit."'' Essentially, Kaiser centers upon the meaning of
Furman, and dissects that decision to its fundamental precept: the Eighth
Amendment proscribes standardless and unguided discretion in the impo-
sition of the death penalty."10 Without some set of guidelines or methodol-
ogy, the rendering of a death sentence by either judge or jury"' could only

(b) Within the special maritime and territorial jurisdiction of the United States,
Whoever is guilty of murder in the first degree, shall suffer death unless the jury
qualifies its verdict by adding thereto "without capital punishment", in which
event he shall be sentenced to imprisonment for life;
Whoever is guilty of murder in the second degree, shall be imprisoned for any term
of years or for life. June 25, 1948, c. 645, 63 Stat. 756.

185. 18 U.S.C.A. §1111 (b) (1966).
186. The panel of judges in Kaiser consisted of retired Supreme Court Justice Tom Clark,

Judge Irving L. Goldberg, and Judge Robert A. Ainsworth. Justice Clark was sitting with the
Fifth Circuit by special designation.

187. 545 F.2d at 470-471.
188. See Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S.

280 (1976); Jurek v. Texas, 428 U.S. 262 (1976); Profitt v. Florida, 428 U.S. 242 (1976); Gregg
v. Georgia, 428 U.S. 153 (1976).

189. 545 F.2d at 472 (footnote omitted).
190. Id. at 474: "The route is murky from these standards to the Court's ultimate conclu-

sion that the prohibition against cruel and unusual punishment, far from requiring the elimi-
nation of discretion in capital punishment laws, is in fact satisfied only by the presence of
some guided discretion."

These capital punishment cases are decided under the aegis of the Eighth Amendment's
ban against cruel and unusual punishment. This amendment provides: "Excessive bail shall
not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted."
U.S. CONST. amend. VIII. This constitutional guarantee has been applied to the states
through a fourteenth amendment process known as "selective incorporation." See Robinson
v. California 370 U.S. 660 (1962). For a history of the amendment see Note, Capital Punish-
ment and the Eighth Amendment, 51 TUL. L. REy. 360, 361-362, & n.5 (1977). This Tulane
Law Review article contains a good account of the capital punishment decisions as viewed
from the perspective of Gregg v. Georgia, 428 U.S. 153 (1976).

191. "[T7he imposition of capital punishment even for narrow categories of murder,
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operate in an arbitrary and capricious manner because there is no reason
why in some cases the death sentence was imposed and in others it was
not.'92 Accordingly, because the 18 U.S.C.A. §1111 penalty provisions were
indistinguishable from those struck down by Furman,"3 although §1111
was not directly before the Furman Court, the death penalty provision
scrutinized in Kaiser was rendered unconstitutional by Furman."4 The

absent clearly defined channels of sentencing discretion focusing on the particularized cir-
cumstances of the crime and the offender, violates both the contemporary index of decency
and, serving no demonstrable penological purpose, the transcendent standard of human
dignity that inhere in the proscription of cruel and unusual punishment." United States v.
Kaiser, 545 F.2d 465, 474 (5th Cir. 1977). This standard of the evolving perceptions of human
decency was ascribed to Trop v. Dulles, 356 U.S. 86, 101 (1958). See Comment, The Expatria-
tion Act of 1954, 64 YALE L.J. 1164, 1187-1194 (1955).

192. 545 F.2d at 473-474.
193. The penalty provision in the Georgia statute challenged in Furman was nearly identi-

cal to 18 U.S.C.A. §1111. 545 F.2d at 470 and n.1.
194. One vigorous question about Furman was whether it was limited to its facts. It has

been asserted that without some empirical data to support the conclusion of the death penalty
being imposed in an arbitrary manner so as to constitute cruel and unusual punishment, a
challenged statute will not be rendered unconstitutional despite what was said in Furman.
See Gregg v. Georgia, 428 U.S. 153, 222-226 (1976) (White, J., concurring in the judgment).
It is true that what was argued to the court in Furman was empirical data that the death
penalty had been applied in a purely arbitrary and discriminatory fashion. See Note, Capital
Punishment Statutes After Furman, 35 OMo ST. L.J. 651, 663-664 (1974).

But Judge Goldberg took issue with this in Kaiser. He believed that Furman did not
necessitate the actual demonstration of the imposition of the death sentence in an arbitrary
fashion before any such statute could be struck down. 545 F.2d at 473. Therefore, Furman
would apply beyond the boundaries of the cases immediately before the Supreme Court in
that decision. Furman, according to Judge Goldberg, condemned as invalid any statute that
permitted an unbridled exercise by judge or jury as to who would or would not be sentenced
to death. See Note, Discretion and the Constitutionality of the New Death Penalty Statutes,
87 HARV. L. REV. 1690, 1692-1696 (1974). This determination could be made from the statute
itself. If the statute provided no set of instructions or guidelines to be followed applying the
death penalty, then that statute would not stand. It could be said, therefore, that such a
challenged statute would still be invalid despite empirical evidence that, in fact, the statute
was not applied arbitrarily. As Judge Goldberg stated: "In 1972 Furman condemned under
the eighth amendment discretionary capital punishment schemes identical to the one before
us [in Kaiser]. In 1976 the Court perceived that those statutes had been intolerable not
because they granted discretion, but because they failed to guide it." 545 F.2d at 474. In light
of the subsequent cases of Gregg, Woodson, Roberts and Proffitt, Judge Goldberg was correct
in his assessment of the Furman repercussions. This is particularly evident from the concur-
ring opinions submitted in Gregg v. Georgia, 428 U.S. 153, 207 (1976) (White, J., concurring);
428 U.S. at 226-227 (statement of the Chief Justice).

Judge Ainsworth's dissent took the opposite approach, although on a sub silentio basis. 545
F.2d at 479. He did not believe that Furman applied across the board, and that 18 U.S.C.A.
§1111 must be decided on its own merits. He disagreed, therefore, with the majority's stance
that even without an analytical examination of § 1111, Furman sounded its death knell. Judge
Ainsworth would go so far as to say that Furman was applicable only to the statutes there
challenged and because of this, there was no reason the Supreme Court would not uphold
§ 1111 despite Furman, which itself contravenes that Court's earlier decision in McGautha v.
California, 402 U.S. 183 (1971). 545 F.2d at 479-480, quoting Woodson v. North Carolina, 428
U.S. 280, 319-321 (1976) (Rehnquist, J., dissenting).
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majority's position was that there was nothing to distinguish the Kaiser
statute from the Georgia statutes in Furman, except that the former was
a federal statute and the latter a state statute.

Circuit Judge Ainsworth dissented. I"5 He did not believe that Furman
forclosed the constitutional validity of § 1111 and its prescribed death pen-
alty.'" He disapproved of Judge Goldberg's melding of Supreme Court
Justices in a fanciful prediction that if Kaiser was before that Court, a
majority of Justices would hold the death penalty provisions of §1111
unconstitutional. 9 7 In fact, because of the disparate positions taken by the
Justices, Judge Ainsworth would limit Furman to its own particular fac-
tual setting. He said: "I am unable to hold that the death penalty provision
of the federal murder statute is unconstitutional on the basis of existing
precedent of the Supreme Court since it is far from clear that our highest
court would nullify the death penalty provision in section 1111."'11 To
presume that Furman controlled statutes other than those which fall
within its own four corners would distort the narrow precedent set by
Furman as well as the variegated positions of the Justices deciding that
case. There were eight separate concurring and dissenting opinions in
Furman. A majority of Justices could only be persuaded to reverse the
death penalty sentences in the cases then before the Court. This was ac-
complished by a short per curiam opinion without analysis.

However the philosophical battlelines are to be drawn, there is little doubt that Furman
did have the effect of invalidating nearly all existing capital punishment statutes. See Note,
Capital Punishment Statutes After Furman, 35 OHIO ST. L.J. 651 (1974). This invalidity
stretched to both state and federal statutes regardless of the fact that none were presently
before the court in Furman. As Justice Blackmun echoed in his Furman dissent: "I trust the
Court fully appreciates what it is doing when it decides these cases the way it does today.
Not only are the capital punishment laws of 39 States and the District of Columbia struck
down, but also all those provisions of the federal statutory structure that permit the death
penalty apparently are voided." 408 U.S. at 411 (Blackmun, J., dissenting). The practical
effect of Furman bore out this fact. After Furman some 35 states enacted new capital punish-
ment statutes in an attempt to abide by Furman. See Gregg v. Georgia, 428 U.S. 153, 179
n.23 (1976) (opinion of Justice Stewart). See also Coker v. Georgia, 433 U.S. 584 (1977). One
commentator put it this way: "Obviously, this decision [Furman] actually invalidated only
the death sentence for the three petitioners before it. The court quickly extended its ruling,
however, to cover all petitioners in like predicaments." Note, Capital Punishment Statutes
After Furman, 35 OHIO ST. L.J. 651, 651 n.1 (1974) (emphasis added), citing, Note, Remains
of the Death Penalty - Furman v. Georgia, 22 DEPAUL L. REV. 481 (1972). See Note 199 infra.

195. 545 F.2d at 477.
196. "[Hlowever, I dissent from that part of the court's opinion which reverses the

sentence of death by electrocution and substitutes a sentence of life imprisonment." 545 F.2d
at 477. But see United States v. Woods, 484 F.2d 127, 138-139 (4th Cir. 1973), cert. denied,
415 U.S. 979 (1974), in which the court discusses the imposition of a life sentence and its
ramifications, in a case where the unconstitutionality of §1111 and its death penalty provi-
sions were presumed unconstitutional.

197. In his dissent Judge Ainsworth stated: "I cannot subscribe to this method of predict-
ing what the individual members of the Supreme Court will do under the circumstances of
this case." 545 F.2d 479.

198. Id. at 480.
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When viewed in light of these two interpretations, Kaiser stands for the
proposition that Furman v. Georgia directly and implicitly ruled all death
penalty provisions unconstitutional which detail no standards for the guid-
ance of a judge or jury when determining whether the death penalty should
be imposed in a particular case.' 99 Thus Furman, without distinguishing
between the two, invalidated both state and federal statutes.2

The Fifth Circuit in Kaiser followed the lead of the Fourth Circuit deci-
sion in United States v. Watson. 0' Until Kaiser, the Fifth Circuit had not
examined any federal death penalty provisiona2 in light of Furman. 203 The

199. See Gregg. Georgia, 428 U.S. 153 (1976). Of course, if a statute attempted to set forth
some guidelines then, at least in terms of any facial contravention of Furman, the statute
would seemingly then be viewed under a Gregg and Roberts analysis. Judge Goldberg's view
that Furman, read expansively, prohibits "any discretion, even if not accorded by statute to
the judge or jury, in any part of the conviction or sentencing process," is also the position
taken by the legal writers. Gale, S. I and the Death Penalty: The Persistence of Discretion, 9
LoYOLA L. Rxv. 251, 254 n.17 (1976) (Los Angeles) [hereinafter cited as Gale]. See Note,
Capital Punishment Statutes After Furman, 35 OHIo ST. L.J. 651 (1974).

Compared to the usual statutes that contained no guidelines or instructions by which to
apply the death penalty, at least since 1962, the proposed official draft of the Model Penal
Code provided for aggravating and mitigating facts a sentencing body must consider before
it recommended the death sentence. See Gale, supra, at 251 n.5, and at 256-257 n.37.
. 200. See Furman v. Georgia, 408 U.S. 238, 411-412 (1972) (Blackmun, J., dissenting).
Although in his dissent Justice Blackmun did not list 18 U.S.C.A. §1111 as one of the statutes
perishing in the flames of Furman, the Fourth Circuit believed Furman had that effect. See
United States v. Watson, 496 F.2d 1125, 1126 (4th Cir. 1973), cert. denied, 415 U.S. 979
(1974). In Watson, the court concluded that the penalty provision of §1111 was indistin-
guishable from those of the Georgia statute in Furman. Therefore, §1111 could not survive
any post-Furman analysis.

Other cases in the federal courts support Justice Blackmun's foreboding prediction. In
United States v. Quinones, 353 F. Supp. 1325, 1327 (D.P.R. 1973), conviction aff'd, sentenced
rev'd and remanded, 516 F.2d 1309 (1st Cir. 1975), cert. denied, 423 U.S. 852 (1975), §2031
of title 18 was held unconstitutional. This statute provided for the penalty upon a rape
conviction. The judge or jury had the unfettered option to either impose the death sentence
or a term of imprisonment. Section 2031 had been cited in the Blackmun dissent. 408 U.S.
at 412. Similar was the fate of the air piracy statute, 49 U.S.C.A. §1472(i), in United States
v. Bohle, 346 F. Supp. 577, 578 (N.D.N.Y. 1972), which held "[tlhat the air piracy statute
. . . is unconstitutional insofar as it permits either judges or juries to impose the death
penalty." See Furman v. Georgia, 408 U.S. 238, 412 (1972) (Blackmun, J., dissenting), in
which 49 U.S.C.A. §1472 (i) is cited as being unconstitutional.

When Congress was considering the Antihijacking Act of 1974, Pub. L. No. 93-366, the
House Committee noted that because of Furman, the death penalty was not available for
sentencing under any federal statutes as then enacted. 2 U.S. CODE CONG. & ADMIN. NEws
3981 (1974).

201. 496 F.2d 1125 (4th Cir. 1973).
202. For a complete listing of these federal statutes see Gale, supra note 199, at 253 n.14.

"Although no federal case involving the death penalty has since been up for review by the
Court, there seems to be little doubt that the pre-Furman death penalty provisions scattered
throughout the United States Code are unconstitutional under the ruling in Furman." Id. at
253. The above cites to the federal statutory listings do not include provisions of the Uniform
Code of Military Justice. Justice Blackmun also believed these provisions to be emasculated
by Furman. 408 U.S. at 412. See 10 U.S.C.A. §§885, 890, 894, 899, 901, 904, 906, 913, 918,
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effect of Furman, as the court in Kaiser rightfully perceived, has been to
invalidate all pre-and post-Furman statutes that did not or do not provide
sentencing guidelines to assist judge or jury in determining whether the
death penalty will be imposed. Judge Ainsworth was wrong in his underes-
timation of the Furman precedent. It would be incongruous to think the
federal statutes would be controlled by any standard other than that estab-
lished for state statutes,1°4 for the Eighth Amendment underlies both. Also,
it would not be practical, as Judge Ainsworth suggests, to review individu-
ally each federal statute which contained a death penalty provision. 5

Judge Ainsworth misconceived the Kaiser results, although Judge Gold-
berg partly contributed to his misconception, 2

1 by understanding Judge
Goldberg's majority opinion to have invalidated §1111 only because its
language was facially similar to the Georgia statute in Furman. But
Furman, as the Kaiser majority circuitously recognized, invalidated any
statute not providing some type of guidepost for instructing the sentencing
body in its determination of whether to impose the death penalty in a
capital case. 207 Kaiser is interesting because it is one of the few cases in
which a federal statute has been analyzed on a post-Furman basis.20

1 Yet,
the majority should have approached the case differently. At least since
the early 1960's,209 federal prosecutors have not requested the death penalty

and 920. See also Trogolo, Capital Punishment Under the UCMJ After Furman, 16 A.F.L.
R.v. 86 (1974).

203. Because of Furman and its progeny, the Draft Committee Report that accompanied
the proposed Senate Bill 1 (revised federal criminal code) contained newly rewritten death
penalty provisions for those federal statutes implicitly held invalid as a result of Furman. See
Gale, supra note 199, at 252-253, 256-257 nn.13 & 39. "As a result, S.1 requires the death
penalty if any one of the listed aggravating circumstances and none of the mitigating circum-
stances are present, but forbids the death penalty if any one of the mitigating circumstances
is present[.]" Id. at 257. See Note Proposed Revisions of Title 18. 1: Designation of Punish-
ment and Capital Punishment, 9 U. RICH. L. REv. 415 (1975).

204. See Robinson v. California, 370 U.S. 660 (1962).
205. See 2 U.S. CODE CONG. & AD. NEWS 3981 (1974): "The Committee notes that the

practical effect of the Furman case is that the death penalty is not presently available for
the enforcement of the Federal aircraft piracy provision and other Federal crimes such as
treason, kidnapping, murder, and assassination or kidnapping of a Member of Congress
because, in light of the holding in such case, Federal prosecuting attorneys simply do not ask
for the death penalty."

206. Judge Goldberg states that "[t]his provision [§1111] is cut from the same die as
that condemned as cruel and unusual in [Furman]." 545 F.2d at 470. Judge Ainsworth
picked up on this language. Id. at 478.

207. To the contrary, Judge Ainsworth infers that he would either overrule or severely
limit Furman, primarily because of its conflict with McGautha v. California, 402 U.S. 183
(1971). See 545 F.2d at 479-480. Without doubt, Furman and McGautha do not easily rest in
congruity. Furman v. Georgia, 408 U.S. 238, 248 n.11 (1972) (Douglas, J., concurring). See
Note, Capital Sentencing: Effect of McGautha and Furman, 45 TEMPLE L. REv. 619 (1972);
Comment, Capital Punishment and the Eighth Amendment, 51 TuL. L. REv. 360, 362, 364
n.28, 367 (1977).

208. See United States v. Watson, 496 F.2d 1125 (4th Cir. 1973).
209. For statistics on the almost non-existent presence of capital punishments being
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in most capital cases. 10 Even in the Fourth Circuit's Watson decision, the
government conceded on appeal that §1111 is unconstitutional."' Ob-
viously, the United States attorney prosecuting Kaiser requested the death
penalty in order to set up a test case on the constitutionality of §l111's
capital punishment provision. Instead of a verbose attempt to play the
ouija board in predicting how the Supreme Court would rule on the valid-
ity of §1111, the court should have requested a position letter or amicus
brief' from the Department of Justice, or the Solicitor General's Office,
stating the official position of the Government. There was time for this
because Kaiser had been placed in abeyance pending the decision by the
Supreme Court in its 1976 capital punishment cases. 13 Also, much judicial
energy could have been saved. The government's position could only have
been a concession of the validity of the statute's death penalty provision.2

1,

This was the government's position taken in Watson.
One aspect of Kaiser which was not touched on by the court was the

similarity that §1111 had to a mandatory death penalty statute. That is,
there were traces of a mandatory provision in §1111: "Whoever is guilty of
murder in the first degree shall suffer death unless the jury qualifies its
verdict by adding thereto 'without capital pubishment'." Thus, the Kaiser
question could have become one of whether the operational effect of the
statute is unconstitutional because all §1111 first degree murder convic-
tions must be sentenced to death unless the jury grants mercy. So it really
is not the arbitrary imposition of the §1111 death provision, but the arbi-
trary withdrawal of the death penalty in a particular case. This automatic

carried out, see Gregg v. Georgia, 428 U.S. 153, 182 n. 26 (1976); Furman v. Georgia, 408 U.S.
238, 406 (1972) (Blackmun, J., dissenting); Furman v. Georgia, 408 U.S. 238, 291-292 nn.40-
44 (1972) (Brennan, J., concurring). Until Gary Gilmore's execution in 1977, there had been
no execution in the United States since 1967. See Gale, supra note 199, at 253 n.13 (1976).
See also Gilmore v. Utah, 429 U.S. 1012 (1976).

210. See 2 U.S. CODE CONG. & An. NEWS 3980 (1974).
211. United States v. Watson, 496 F.2d 1125, 1126 n.3 (4th Cir. 1973). See United States

v. Woods, 484 F.2d 127, 138 (4th Cir. 1973), cert. denied, 415 U.S. 979 (1974).
212. See FED. R. APP. P. 29. See also Rahdert and Roth, APPEALS TO THE FirH Cmcurr

MANUAL, ch. 8, § V(D), at 14 (1977).
213. 545 F.2d at 472. Of course, it may have been possible to have the question certified

to the Supreme Court, although this procedure is not very practical. See 28 U.S.C.A. §
1254(3).

214. The reason for seeking the official governmental position on §1111 is to establish
some uniformity, which the assistant U.S. attorney prosecuting that case did not have the
authority to establish. Consistent with this, the new federal murder statute under the pro-
posed federal criminal code has been altered to conform with the purported holdings of
Furman and the other capital punishment cases. See Gale, supra note 199, at 257-258 n.39.
As a final matter, it would have been more judicious for the court in Kaiser to remand to the
district court for sentencing, or at least to substitute a life sentence for the invalid death
penalty. Also, the court should have engaged in the type of analysis present in United States
v. Woods, 484 F.2d 127, 138 (4th Cir. 1973), cert. denied, 415 U.S. 979 (1974) for determining
the different nuances of a life sentence. Cf. United States v. Frontero, 452 F.2d 406, 409 (5th
Cir. 1971).
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imposition of the death sentence unless the jury recommends otherwise is
the mandatory aspect of §1111 which, in the context of pure mandatory
death penalty statutes, was squarely decided by the Supreme Court in the
Woodson and Roberts cases to be unconstitutional. The majority opinion
in Kaiser did not discuss this aspect of §1111 in relation to Woodson and
Roberts. Of course, under these two cases any mandatory imposition of the
death penalty would be unconstitutional. Any such analysis by the major-
ity would have seriously undermined Judge Ainsworth's dissent, because
he concluded that the majority was wrong in ruling § 1111 unconstitutional
because of its similarity to the Georgia statute in Furman. There would
have been no dispute on the mandatory imposition question.

By engaging in a Furman analysis, the court in Kaiser would still have
concluded that the statute provided no guidelines for the jury to utilize,
to withdraw the imposition of the death penalty upon a conviction of first
degree murder. At that point, in an effort to save the death penalty provi-
sion, since the death penalty is not per se unconstitutional, a United States
v. Jackson argument could have been submitted so that the unbridled
discretionary provision of the statute-"without capital punish-
ment"-would be severed from the rest of the statute. This would leave
the mandatory "shall" provision of the statute intact.

Kaiser would have been a stronger case on the merits if the court had
discussed the above aspect of § 1111. Moreover, the 1968 Jackson decision
was already decided by the time of Furman. If the Jackson argument had
been raised in Furman, then possibly that case would have been decided
differently, for at the time of Furman, and even afterwards until Woodson
and Roberts, there was no question as to the constitutionality of manda-
tory death provisions.

One further 1977 case should be mentioned as it tangentially relates to
the issue of capital punishment. In Garrett v. Estelle,"' a television news-
person brought an injunctive action against the state of Texas in federal
district court. The claim was based upon Garrett's allegations of being
deprived of his first amendment right to gather news. What was involved
was Garrett's attempt to film the first state execution to occur in Texas
since 1964.211 He additionally sought to film personal interviews with death
row inmates. The state denied his request. Shortly thereafter, the state
promulgated certain media rules governing the procedure of gaining access
to the execution by the news media. These rules would have denied the
use of filming and other recording devices at the execution. But, the state
provided for a newspersons' pool so that media representatives might at-
tend the execution, with the other press members in attendance at a closed
circuit showing of the execution. The rules also permitted news media
access to death row inmates. Later, however, the Texas Division of Correc-

215. 556 F.2d 1274 (5th Cir. 1977).
216. Id. at 1276.
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tions decided these rules were in conflict with certain state statutes which
would not permit either media attendance at the execution or access to the
condemned inmates. The district court ruled the state statute unconstitu-
tional "in light of the first and fourteenth amendments."2 "'

The Fifth Circuit reversed. The court essentially relied upon Pell v.
Procunier"t5 and Saxbe v. Washington Post Co.,2 " which were read jointly
as not requiring the government "to make available to the press informa-
tion not available to the public.""2 ' Applying this principle to the Garrett
facts, the court held "[tihat the protection which the first amendment
provides to the news gathering process does not extend to matters not
accessible to the public generally, such as filming of executions in Texas
state prison, and therefore that Garrett has no such right." '' This case is
more pertinent to the first amendment section of this article. For purposes
of any capital punishment analysis, however, Garrett could be said to
stand for the proposition that capital punishment executions are closed to
the public purview, save for a decision by the state to make them a public
spectacle. Of course, this does not take into account what constitutional
right a condemned inmate may have to exclude the public, should the state
decide to grant a broad public access to to the execution.

But at least in the Garrett context, the case permits the conclusion that
there is no constitutional issue involved with respect to the public's right,
or the right of an individual to have public access to an execution. To deny
the latter is not to impose an infringement upon the former. In fact,
Garrett cites Holden v. Minnesota222 for the proposition that a state can
validly restrict public access to an execution. But Holden would not sup-
port that inference for it was a case involving an ex post facto considera-
tion.

Garrett does raise, however, several interesting considerations that will
likely come before the federal courts. One is, to what extent does the
general public have a right of access to a state sanctioned and controlled
execution? It would not be surprising to see civil libertarian organizations
attempt to require public access by suing for mandatory injunctive relief
to require the state to open up the execution to the public. This might be
tried through a taxpayers' suit, since state funds and revenues are used to
finance the executions.23 Or it could be argued that the Constitution re-
quires public trials, and the capital sentence execution is but one phase of

217. Id. at 1277.
218. 417 U.S. 817 (1974).
219. 417 U.S. 843 (1974).
220. 556 F.2d at 1278.
221. Id. at 1276.
222. 137 U.S. 483, 491 (1890).
223. See Schlessinger v. Reservists Comm. to Stop the War, 418 U.S. 208 (1974); Flast v.

Cohen, 392 U.S. 83 (1968); Langendorf v. Administrators of the Tulane Educational Fund,
528 F.2d 1076 (5th Cir. 1976).
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the defendant's trial, particularly since it is under the trial court's order
of death that the execution is carried out. Any such attempt to open an
execution to the public would be based on the theory that once the general
public sees how gruesome and inhumane an execution is, the general popu-
lace could then be more easily persuaded to abolish capital punishment
statutorily.12 4 The other possible response could come from a condemned
inmate seeking to publicize his predicament, or someone financially capi-
talizing upon any sensationalism incumbent upon a public execution.

In the final analysis, Garrett, less so than a first or eighth amendment
case, is a decision that demonstrates the overriding governmental interest
in regulating, managing and protecting the state's penal system from dis-
ruptive activities that might possibly jeopardize or compromise the secu-
rity of that system, or its effectiveness as an institution to punish criminals
for their lawlessness.

V. COMPETENCY To STAND TRIAL

The issue of the competency of a criminal defendant to stand trial has
been a continuing problem since common law days. 225 There are several
reasons for this. First, many states have established court rules on statu-
tory procedures to be followed in an effort to ascertain whether in fact a
particular defendant is incompetent to stand trial for the offense with
which he is charged. 226 Thus, the problem arises from the proper balance
between federal-state relations in determining whether the state courts
conformed to their own rules of court or statutes.227 Second, and probably
the most frequent problem, is the confusion attendant in distinguishing
the standard used for determining competency to stand trial from that of
mental culpability for the criminal act itself. 225 These two evaluational
standards are different.

The issue of a defendant's competency to stand trial has been elevated
beyond its early common law recognition to a constitutional plane.229 This

224. Furman v. Georgia, 408 U.S. 238, 257 (1972) (Brennan, J., concurring).
225. See Blackstone, COMMENTARIES ON THE LAW 760 (Gavit ed. 1941); Youtsey v. United

States, 97 F. 937, 940-946 (6th Cir. 1899). Competency to stand trial is to be distinguished
from a mental infirmity going to the commission of the substantive crime itself. See, e.g.,
United States v. Manetta, 551 F.2d 1352, 1357-1358 (5th Cir. 1977) for a good discussion on
the procedure for presenting an insanity defense. See also Note, Incompetency to Stand Trial,
81 HARv. L. REv. 454, 457-459 (1967).

226. See Barnard, FLORIDA CRIMINAL DEFENSE TRIAL MANUAL, Ch. 7, at 6-23 (1972); FLA.
R. CRM. P. 3.210.

227. Pate v. Robinson, 383 U.S. 375, 376 (1966); Chenault v. Stynchcombe, 546 F.2d 1191,
1192 (5th Cir. 1977), cert. denied, 98 S. Ct. 231 54 L. Ed. 2d 158 (1977); Pennington v.
Stynchcombe, 428 F.2d 875, 876 (5th Cir. 1970).

228. Nathaniel v. Estelle, 493 F.2d 794, 796 (5th Cir. 1974); Blake v. United States, 407
F.2d 908, 911-914 (5th Cir. 1969).

229. Bishop v. United States, 350 U.S. 961 (1956); Bruce v. Estelle, 483 F.2d 1031, 1037
(5th Cir. 1973).
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elevation rests upon the idea that the conviction of a defendant who is
mentally incompetent amounts to a denial of due process. 0 In United
States v. Dusky, 3 ' the Supreme Court set forth the test to determine the
competency of a criminal defendant to stand trial: "[Wihether he [the
defendant] has sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding-and whether he has a ra-
tional as well as factual understanding of the proceedings against him. '22

These cases most frequently arise in the context of post-conviction pro-
ceedings. Federal courts have long recognized the assertion of this constitu-
tional right on a post-conviction basis.2 33 Yet, under 18 U.S.C.A. §4244, a
federal statute permitting a psychiatric examination to determine compe-
tency for trial, the issue must be asserted, at least in federal prosecutions,
on direct appeal. In United States v. Morgan, - 4 decided during 1977, the
defendant challenged on direct appeal the district court's denial of a §4244
motion to determine mental compentency. That statute requires that
"reasonable cause" be shown, before a psychiatric examination, as pre-
scribed by the statute, is mandated. This is a discretionary determination
to be made by the district court and the court in Morgan did not overturn
the exercise of that discretion.z 5

Although not originally available in habeas corpus proceedings, the Su-
preme Court in Pate v. Robinson held that not only did a state habeas
corpus petitioner have the substantive right not to be tried while mentally
incompetent, but also that there existed a due process guarantee that state
procedures to determine competency be conducted in a full, adequate and
fair manner. 3 The next question which must be answered is whether the
state has to grant a hearing to safeguard the defendant's right to be tried
only when competent. In Pate, the Supreme Court said that the state did
not, and that such a hearing is required only if the defendant did not
present evidence, before or during the trial, that raised a "bona fide" doubt
as to that person's competency to stand trial.23 Although not setting forth
any definitive quotient under which to invoke a proceeding to determine
competency to stand trial, the Supreme Court in Drope v. Missouri28 indi-
cated that three factors must be considered: existence of a history of irra-
tional behavior, the defendant's demeanor at the time of trial, and any

230. Drope v. Missouri, 420 U.S. 162, 171-172 (1975); Bruce v. Estelle, 483 F.2d 1031, 1037
(5th Cir. 1973).

231. 362 U.S. 402 (1960).
232. Id.
233. See Nathaniel v. Estelle, 493 F.2d 794, 796 (5th Cir. 1974).
234. 559 F.2d 397 (5th Cir. 1977).
235. Id. at 398. See United States v. McEachern. 465 F.2d 833 (5th Cir. 1972), cert.

denied, 409 U.S. 1043 (1973).
236. 383 U.S. 375, 385-386 (1966).
237. Id. at 385.
238. 420 U.S. 162 (1975).
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previous medical opinion.2 3

In Chenault v. Stynchcombe,240 these factors were applied to a habeas
corpus appeal. There, the district court had denied the petition, and one
of the plaintiffs arguments on appeal was that the state court had erred
in not granting a jury proceeding under Georgia law which would deter-
mine the defendant's competency to stand trial. Chenault was notorious
for having murdered Mrs. Martin Luther King, Sr. Although no express
hearing was held on the defendant's competence to stand trial, the state
court did have two psychiatrists examine the defendant, both of whom
reported that Chenault was competent to stand trial.24' The Chenault case
was treated by the Fifth Circuit as if no competency hearing had been
ordered. Thus, the court used the Drope evaluational factors with regard
to the existence of any bona fide doubt of the defendant's incompetence
to stand trial. The court concluded "[t]hat Petitioner raised no bona fide
doubt of his competency and that the trial court did not violate Pate
through its failure to hold a competency hearing."242 The court affirmed the
denial of habeas corpus relief.

In Chenault, there was no bona fide contention of incompetency to stand
trial; however, in Martin v. Estelle,"3 there was.

Defendant Martin was convicted of murdering his wife and was sen-
tenced to life imprisonment. Prior to trial, he initiated and received a jury
trial, as provided by Texas law, on the issue of his competence to stand
trial. He was found to be competent for trial. The Fifth Circuit in Martin
held that the petitioner was denied due process because his trial on the
competency issue was not "full, fair and meaningful." '244 One of the prob-
lems with the competency trial in Martin was that the prosecution intro-
duced evidence concerning only the substantive offense. The end result
was that the distinction between competency to stand trial and the ques-
tion of mental culpability for the substantive crime "became impermissi-
bly blurred in the course of the original competency hearing."24 5 Also pres-
ent were highly prejudicial and inflammatory comments made by the pros-
ecutor. Although the Martin court does not say that any one factor turned
the decision, a combination of all led to the inescapable conclusion that
there had been no full and fair hearing.24 Thus Martin reached the same

239. Id. at 180-181.
240. 546 F.2d 1191 (5th Cir. 1977), cert. denied, 98 S. Ct. 231, 54 L. Ed. 2d 158 (1977).
241. Id. at 1192.
242. Id. at 1193. See Grissom v. Wainwright, 494 F.2d 30, 31-32 (5th Cir. 1974) (no

hearing); Jordan v. Wainwright, 457 F.2d 338, 339 (5th Cir. 1972).
243. 546 F.2d 177 (5th Cir. 1977).
244. Id. at 180.
245. Id. Accord Bruce v. Estelle, 483 F.2d 1031, 1040-1042 (5th Cir. 1973).
246. In Martin, Judge Gee concurred: "The confusion resulting from the introduction of

evidence of appellant's state of mind at the time of the offense also suggests that here the
wrong constitutional standard was followed - the question of petitioner's ability to know
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result as Bruce v. Estelle, ' and the procedure followed was similar to that
followed in Bruce. The court remanded for a federal competency determi-
nation by the habeas corpus court, and if that was not possible, then the
petitioner was to be retried, but only if he possessed the present mental
competence to stand trial.248

In Davis v. Alabama,4 ' the court traced the analytical procedure to
follow where there had been no Pate violation. At the state level, Davis's
attorney moved for a mental examination under an Alabama statutory
provision. The standard under that statute required a "reasonable ground"
to believe that the defendant was insane. Yet, the attorney did not specifi-
cally raise the question of incompetence to stand trial, only insanity as to
the substantive offense. The state court declined to order a mental exami-
nation, and the trial was commenced. 50

Davis demonstrates that a two-prong analysis should be followed in
determining incompetency to stand trial: "[Flirst, a defendant has a
substantive right not to be tried while he is incompetent; second, pursuant
to Pate v. Robinson, . . . the defendant also has a right to adequate proce-
dures to safeguard this substantive right. 2 5 ' In Davis, the court found that
no bona fide doubt of Davis's competency had been shown to the state
court before or during trial, and thus the absence of a hearing on the
competency issue contravened no due process protections.2 2 The court in
Davis then independently reviewed the record to determine if, under the
Bruce v. Estelle secondary analysis, the defendant had been incompetent
to stand trial at the state court.2 5 A habeas corpus petitioner might still
prevail upon this independent determination by the federal courts, al-
though no Pate violation issue is present nor is the Pate procedural guaran-
tee circumscribed. But the Bruce v. Estelle standard is more stringent than
that of Pate and its "bona fide doubt" requirement. The court in Davis,
as it had in other cases,?4 followed the explicit standard established in
Bruce v. Estelle:

right from wrong at the time of the crime is distinct from his ability to understand the
proceedings and assist in his defense." 546 F.2d at 181.

247. 483 F.2d 1031 (5th Cir. 1973).
248. 546 F.2d at 180.
249. 545 F.2d 460 (5th Cir. 1977).
250. Id. at 463-464.
251. Id. at 463. See Nathaniel v. Estelle, 493 F.2d 794, 796-797 (5th Cir. 1974).
252. 545 F.2d at 464. Despite the Davis language in support of the bona fide doubt test,

first appearing in Pate v. Robinson, the court also noted that at least three standards had
been used in the Fifth Circuit: the substantial allegations language of Lee v. Alabama, 386
F.2d 97 (5th Cir. 1966), the bona fide doubt test of Pate, and, the real, substantial and
legitimate doubt standard of Bruce v. Estelle, 483 F.2d 1031 (5th Cir. 1973). See Davis v.
Alabama, 545 F.2d 460, 466 n.21 (5th Cir. 1977). Perhaps the most definitive Fifth Circuit
case to date so far as setting forth the procedure to be followed by the federal courts in these
cases, is Lee v. Alabama, 386 F.2d 97, 105 (5th Cir. 1966).

253. 545 F.2d at 465. See Nathaniel v. Estelle, 493 F.2d 794, 798 (5th Cir. 1974).
254. See Nathaniel v. Estelle, 493 F.2d .794 (5th Cir. 1974).
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Courts in habeas corpus proceedings should not consider claims of mental
incompetence to stand trial where the facts are not sufficient to positively,
unequivocably, and clearly generate a real, substantial and legitimate
doubt as to the mental capacity of the petitioner to meaningfully partici-
pate and cooperate with counsel during a criminal trial . . . . [Tihe
standard which should be met to sustain such a claim is a history of
mental illness, substantial evidence of mental incompetence at or near the
time of trial supported by the opinions of qualified physicians and the
testimony of laymen.1

There was no such proof offered in Davis to satisfy that standard.

Some inside aspects of these competency to stand trial cases should be
noted. In Davis, the court again recognized prior case law which stands for
the proposition that "[a] determination that insufficient doubt of compe-
tence existed . . . at the time of trial does not preclude a post-conviction
inquiry into competence to stand trial. '25 Bruce v. Estelle set forth a

standard under which, even after a determination that the state court did
not have to hold a hearing into the competency matter, a federal habeas
corpus court could make its own inquiry into the criminal defendant's

competence to stand trial. But the federal court could only review this
issue if it was shown facts "sufficient to positively, unequivocally and

clearly generate a real, substantial and legitimate doubt as to the mental

capacity .... "257 Once that standard had been attained, the petitioner
could prevail if he presented the court with "clear and convincing" proof
of mental incompetence at or near the time of trial. 258 Although these
concepts were pure dicta in Bruce, they were later applied in both the

Nathaniel and Davis v. Alabama cases. The Supreme Court has never

255. 545 F.2d at 465.
256. Id.
257. Bruce v. Estelle, 483 F.2d 1031, 1043 (5th Cir. 1973). In Davis the court looked to

the Bruce caveat and went forward to hold that, based upon that Bruce standard, the peti-
tioner had not met that Bruce threshold requirement. Davis seems to further ignore the latter
decision in Bruce v. Estelle, 536 F.2d 1051 (5th Cir. 1976), cert. denied, 429 U.S. 1053 (1977).
There, after remand, the district court had determined that petitioner was not incompetent.
Back on'appeal the Fifth Circuit reversed. The decision in Bruce II goes far in settling some
of the confusion in this area.

Bruce II read the caveat of Bruce I as requiring only that the federal court not investigate
the constitutional claim until after the petitioner had shown real and clear doubt as to the
incompetency issue. This standard would apply where there had been no Pate violation.
Bruce II confirms, as pointed out in the text of this article, the higher standard established
by Bruce I for the federal courts when they are examining the substantive incompetency issue.
See generally Hawk v. Olson, 326 U.S. 271, 279 (1945); Johnson v. Zerbst, 304 U.S. 458, 468
(1938). Bruce II required, although somewhat ambiguously, that this threshold determination
as set forth in Bruce I be a "clear and real" doubt as to incompetency. 536 F.2d at 1059. But
the court in the same breath says that: "Once petitioner has come forward with enough
probative evidence to raise a substantial doubt as to competency, however, his task is not
complete." 536 F.2d at 1059 (emphasis added). It is submitted that for this determination
the substantial doubt standard is all that is required to invoke federal jurisdictional purview.

258. Id.
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addressed this particular scheme as developed by the Fifth Circuit. Yet,
as the court in Davis v. Alabama said, reading Bruce, these promulgated
standards would be in contradistinction to the Supreme Court case law in
dealing with the competency to stand trial.

What the Bruce court probably had in mind was that a defendant was
not precluded from seeking federal habeas corpus relief if there was insuffi-
cient factual evidence before the state trial court, at or near the time of
trial, with respect to that defendant's competency. This proposition is a
step beyond Pate. But the federal court would be limited in its determina-
tion of whether, in light of any additional evidence presented, there was a
substantial basis2 59 or a bona fide doubt260 to conclude that the defendant
was incompetent at the time of the original criminal trial. If so, then under
Pate v. Robinson the conviction must be set aside. The "real, substantial
and legitimate doubt" test was probably designed to be more stringent
than that of Pate v. Robinson in an effort to protect sensitive federal-state
relations. Yet, to require a higher standard when the federal court views
the evidence than when a state court does, is not in keeping with general
principles of habeas corpus which only requires that there be a constitu-
tional deprivation.26" ' This is particularly true since the federal courts are
considered the last bastion against constitutional violations, and are gener-
ally more sensitive to constitutional claims. If the concern is that the
federal court has evidence before it that was not before the state court, the
remedy would seem to be a remand to the state court for a Pate v. Robinson
determination. Because there is always the likelihood that a defendant is
mentally incompetent, the fact that certain evidence was not initially
before the state court is not surprising. Competency to stand trial protec-
tion under the Sixth Amendment is intertwined with the right to effective
assistance of counsel because the rationale of the requirement of compe-
tence to stand trial is that the person was unable to aid and consult with
his attorney. At the minimum, the Davis and Bruce standard is irreconcil-
able with the Pate v. Robinson rationale, because Pate found its roots in
prior federal court cases dealing with federal criminal defendants and their
mental competency to stand trial.2 62 Therefore, there is no basis for a more
stringent federal standard in ascertaining whether an inquiry should be
made into a defendant's mental competency to stand trial.

The court in Davis, insofar as it embraced the Bruce standard in full,
erred, in this writer's opinion, by requiring "clear and convincing" evi-
dence for a habeas corpus petitioner to prove mental incompetence to
stand trial. This standard was established in the context of the federal
courts, de novo, deciding the incompetency question for a state petitioner

259. Lee v. Alabama, 386 F.2d 97 (5th Cir. 1967).
260. Pate v. Robinson, 383 U.S. 375 (1966).
261. See Stone v. Powell, 428 U.S. 465, 477-479 (1976).
262. Bruce recognized this statement as to the previous federal case law. 483 F.2d at 1037.
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who seeks relief from a previously entered state court conviction. But that
conviction, by the time it reaches federal court after exhaustion of state
remedies, would likely be several years old. Also, this "clear and convinc-
ing" standard has never been required in federal habeas corpus proceed-
ings. In Tyler v. Beto,26 3 the court said that in a competency to stand trial
case, that "[tihe petitioner in a habeas corpus proceeding has the burden
of proof to establish sufficient facts to warrant a finding of denial of consti-
tutional rights. ' 26 ' Further, to permit a federal court to make a post-hoc
determination of a petitioner's mental incompetency at the time of trial
which took place years before, would fly in the face of the Supreme Court's
admonition against retrospective determinations of competency.265 The
solution would be to remand to the state court for retrial, only if it is first
determined that the person is presently competent to stand trial.

Finally, the court in these cases failed to follow the Supreme Court's
directive not to remand after a habeas corpus appeal to the district court
for a federal competency trial. This occurs when it has been determined
that a petitioner has not received a full and fair hearing. The Supreme
Court has abjured that procedure in all the cases it has reviewed.2 6 Yet,
in Martin v. Estelle,"6 7 the Fifth Circuit remanded to the district court in
order to determine whether a nunc pro tunc competency hearing could be
effectively held. If not, the court said that the petitioner should be re-
leased, with the state having the option to retry him if he is presently
competent to stand trial.2 8 The Supreme Court has embraced this latter
approach in all respects and has rejected any attempt at a retroactive
determination of competency. Whenever the state has not accorded a de-
fendant his sixth amendment substantive and procedural rights not to be
tried when mentally incompetent, the case should be remanded to the
state courts for a retrial, within a reasonable time,29 only if the defendant
is then presently competent to stand trial.

It would appear, without doubt, that this area of Fifth Circuit law is
confused both substantively and procedurally, and the time is ripe for the
court to attempt to resolve this morass of confusion.

263. 391 F.2d 993 (5th Cir. 1968), cert. denied, 393 U.S. 1030 (1969).
264. Id. at 995.
265. See Drope v. Missouri, 420 U.S. 162 (1975); Pate v. Robinson, 383 U.S. 375 (1966);

Dusky v. United States, 362 U.S. 402 (1960). See Clark v. Beto, 415 F.2d 71 (5th Cir. 1969).

But see Bruce v. Estelle, 536 F.2d 1051 (5th Cir. 1976), cert. denied, 429 U.S. 1053 (1977).

266. See supra note 265.
267. 546 F.2d 177 (5th Cir. 1977).
268. See Carroll v. Beto, 421 F.2d 1065, 1068 (5th Cir. 1970), cert. denied, 405 U.S. 1030

(1972).
269. See, e.g., Davis v. Estelle, 529 F.2d 437, 442 (5th Cir. 1976).
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