Administrative Law
By John Hinchey*

SYNOPSIS
This article covers significant developments in Georgia administrative
law for a two year period (1975-1977), since the topic was omitted from the
1976 issue of the Annual Survey of Georgia Law.
Proving that the "separation of powers" principle is by no means dead,
the Georgia Supreme Court in 1975 struck down two attempts by the
General Assembly to place its members on the governing boards of agencies of the executive branch of the state government. With respect to rulemaking, the conservative trend of the Georgia courts in restricting the
delegation of legislative authority continues. On the other hand, agency
rules were declared invalid for lack of legislative authority. In fact, there
seems to be a renewed interest in the rule-making authority of administrative agencies as evidenced by the recent legislation requiring all agency
rules to be submitted to the General Assembly for review prior to adoption.
The one notable exception seems to exist with respect to decisions of the
Georgia Public Service Commission concerning rates and regulation of
public utilities; here, at least, the courts seem reluctant to turn the judiciary into a "general oversight committee on utility rates." The representation of the public interest before the Public Service Commission was allowed to be placed in the office of a Consumers' Utility Counsel. The
jurisdictions of county planning commissions and zoning boards of appeal
were clarified. The right of government employees to a hearing prior to
discharge was denied, even though this right has been held to be required
by due process by the federal district courts. The C.P.A. rules of discovery
were held not applicable to hearings under the Georgia Administrative
Procedure Act (A.P.A.). Exhaustion of administrative remedies for all contested matters within the jurisdiction of an agency is still required prior
to judicial review. The judicial review mechanisms of certiorari, mandamus, and the right of appeal under the Georgia A.P.A. were examined in
several cases. The doctrine of sovereign immunity continues to be an obstacle to direct actions against state agencies and now has been extended
to contract as well as tort actions. Other cases of a miscellaneous nature
have been examined, e.g., the "Sunshine Law" was held not applicable to
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General Assembly committee meetings; the parameters of the unauthorized practice of dentistry, medicine, architecture, and engineering were
examined by the courts. The doctrine of "estoppel by judgment" was held
not applicable to an agency decision because it would deny the constitutional right of a trial by jury. As in past years, the General Assembly
created several new agencies and vested new authority in established agencies- However, legislation now requires that the authority, duties, and
functions of each administrative board, commission, or agency be examined by the General Assembly on a periodic basis and that the agency
justify the public need for its continued existence. Also, regulatory rules
are required to be submitted to the General Assembly for review prior to
adoption by an administrative agency.
In summary, the development of administrative law continues to affect
practically all aspects of human society, but there seems to be marked
evidence of a new trend to place new controls on the authority of state
administrative agencies.
I.

SEPARATION OF POWERS

Article I, Section II, Paragraph IV of the Georgia Constitution declares
plainly: "The legislative, judicial, and executive powers shall forever remain separate and distinct, and no person discharging the duties of one,
shall, at the same time, exercise the functions of either of the others, except
as herein provided."' Lest one might think that the "separation of powers"
doctrine has lost potency, it was recently applied to invalidate two attempts by the General Assembly to place legislators on the boards of executive commissions.
The Act creating the World Congress Center Authority' provided for a
public corporation to plan, build, and manage the Georgia World Congress
Center. The governing body of the authority was to consist of twenty members, six of whom would be members of the General Assembly. But, in
Greer v. State,3 a declaratory judgment action, the question was raised
whether the Act violated the "separation of powers" principle because it
placed legislative members on the governing body of the Authority. Similarly, the Act creating the State Properties Commission' provided for five
legislators to serve as members of an eleven member governing authority.
The primary functions of the State Properties Commission were to acquire,
manage, and dispose of real property on behalf of the state.5 In Murphy v.
1.
2.
3.
4.
1977).
5.
1977).

GA. CONST. art. I, §2, 4, GA. CODE ANN. §2-204 (1977).
1972 Ga. Laws 245, as amended by 1974 Ga. Laws 174.
233 Ga. 667, 212 S.E.2d 836 (1975).
1975 Ga. Laws 1092, 1096, now found as amended GA. CODE ANN. §91-104a (Supp.
1975 Ga. Laws 1092, 1098, now found as amended GA. CODE ANN. §91-105a (Supp.
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State, the State filed a complaint against the five legislators named to the
commission, claiming that their service on the commission violated the
"separation of powers" principle.
The question addressed by the supreme court in both cases was whether
the legislators serving on the respective governing authorities were exercising executive rather than legislative functions. Recognizing that
"separation of powers" is not a rigid principle, that it is impossible to draw
a mathematical line by which every state action may be exactly classified,
the court found it quite plain in Greer that the functions performed by the
World Congress Center Authority were primarily executive.! Similarly, in
Murphy, the court found that most of the functions of the State Properties
Commission are functions of the executive branch of the state government.8 Given these findings, the inevitable conclusion in both cases was
that the attempt to place members of the General Assembly on the respective boards of these agencies was unconstitutional and, therefore, void.,
The supreme court framed the ultimate question as whether the legislature
can constitutionally enact laws and appoint its own members to have
control over the implementation of that legislation." Answering this rhetorical question in the negative, the court held that such control is precisely what the "separation of powers" principle of the Georgia Constitution prohibits."

II.
A.

RULES AND REGULATIONS

Statutory Authority

The Georgia courts have given great weight to the constitutional provisions which place all legislative functions in the General Assembly." This
conservative trend was continued in Sundberg v.State'3 and Howell v.
State," both of which declared invalid certain delegations of rule-making
authority to state administrative agencies.
The General Assembly had authorized the State Board of Pharmacy to
define "depressant or stimulant drug"' 5 for purposes of enforcing the laws
6. 233 Ga. 681, 212 S.E.2d 839 (1975).
7. 233 Ga. at 669, 212 S.E.2d at 838.
8. 233 Ga. at 682, 212 S.E.2d at 841.
9. 233 Ga. at 670, 212 S.E.2d at 839; 233 Ga. at 682, 212 S.E.2d at 841.
10. 233 Ga. at 669, 212 S.E.2d at 838; 233 Ga. at 681, 212 S.E.2d at 839.
11. 233 Ga. at 682, 212 S.E.2d at 841.
12. GA. CONST. art. I, §2, 4, GA. CODE ANN. §2-123 (1977) (separation of powers); GA.
CONST. art. III, §1, 1, GA. CODE ANN. §2-701 (1977) (delegation of legislative power); see, e.g.,
Long v. State, 202 Ga. 235, 42 S.E.2d 729 (1947).
13. 234 Ga. 482, 216 S.E.2d 332 (1975).
14. 238 Ga. 95, 230 S.E.2d 853 (1976).
15. 1967 Ga. Laws 296, 344, GA. CODE ANN. §79A-903(b) (1973). Ch. 79A-9 was repealed
and reenacted as GA. CODE ANN., ch. 79A-8 (Supp. 1977).
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prohibiting drug abuse."6 The term "depressant or stimulant drug" is defined by law to include, inter alia, "[a]ny substance which the State
Board shall determine to be habit-forming because of its stimulant effect
on the central nervous system or . . .to contain any quantity of a substance having a potential for abuse because of its depressant or stimulant
effect on the central nervous system . . . . "' In Sundberg the supreme
court found that this clause allowed a stimulant drug to be "anything the
State Board of Pharmacy says it is without any real guidelines."" s
In Howell the statutory authority of the Department of Natural Resources to promulgate rules enforceable as misdemeanors was challenged
for improper delegation of legislative power. The statute in question provided: "Any person or corporation who shall violate any of the rules or
regulations promulgated by the Commission shall be guilty of a misdemeanor and upon conviction shall be punished as provided by law."'"
Comparing Glustrom v. State,2 0 the court drew a distinction between rules
and regulations made "in harmony with those things declared to be a crime
by the terms and provisions of the Act," 2 which are properly delegated to
an agency, and a law, as in this case, which provides that the violation of
"any" of the rules of the commission shall constitute a misdemeanor.
In both Sundberg and Howell, the attempts to delegate unrestricted
rule-making authority were held to be unconstitutional as an improper
delegation of legislative power because they sought to authorize the respective agencies "to decide what shall and what shall not be an infringement
of the law ... "I'
Administrative rules may also be challenged for lack of legislative auth6rity, as in Vinson v. Home Builders Commission.2 3 In this case the
county boards of health were authorized by statute to enact regulations "to
prevent and suppress disease and conditions deleterious to health."' 4 Relying upon this authority, the DeKalb County Board of Health adopted and
tried to enforce rules and regulations requiring lifeguards, attendants, and
safety equipment at swimming pools of private apartments, subdivisions,
condominiums, and the like. The supreme court declined to rule that
traumatic death by drowning is "deleterious to health" within the meaning
of the statute and held that the county board's safety regulations designed
16. See generally GA. CODE ANN., ch. 79A-9 (1973).
17. GA. CODE ANN. §79A-903(b) (4) (1973).
18. 234 Ga. at 484, 216 S.E.2d at 333. Cf. Johnston v. State, 227 Ga. 387, 392, 181 S.E.2d
42, 46 (1971). The offending clause has since been changed by legislation; see GA. CODE ANN.
§79A-808 (Supp. 1977).
19. GA. CODE ANN. §45-116 (1974).
20. 206 Ga. 734, 58 S.E.2d 534 (1950).
21. 238 Ga. at 95, 230 S.E.2d at 853.
22. 234 Ga. at 483, 216 S.E.2d at 333; 238 Ga. at 95-96, 230 S.E.2d at 854, citing 16 AM.
Jua.2d, Constitutional Law §257 at 506, with approval.
23. 233 Ga. 948, 213 S.E.2d 890 (1975).
24. GA. CODE ANN. §88-204(c) (1971).
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to prevent such occurrences were beyond the scope of their delegated authority."
Another question raising sufficiency of legislative authority was presented in Georgia Real Estate Commission v. Accelerated Courses in Real
Estate, Inc.,26 in which the regulatory laws required each applicant for a
salesman's license to "furnish evidence of completion of twenty-four inclass hours in a course of study approved by the [Georgia Real Estate]
commission. .
" The Georgia Real Estate Commission implemented
this requirement by adopting regulations which, among other things, limited the number of in-class hours per day.2 8 The justification for this limitation was based on testimony by education experts that the "distributed
learning" method (material presented for student consumption in small
quantities over a long period of time) is preferable to the "mass learning"
method (material presented in concentrated quantities over a short time
span). 9 On the other hand, the complaining school contended that the
commission did not have the authority to so interpret the statute, and
furthermore, that its courses providing for more hours of instruction per
day made for more efficient use of instruction time. The supreme court
applied a two-fold test to determine the validity of the commission's rules:
(1) Is it authorized by statute?, and (2) Is it reasonable?" Finding that the
commission did have authority to adopt substantive rules, the court defined the "test of reasonableness" not in terms of the impact of the rule
upon a particular school, but rather in terms of the impact upon the
students and the public.31 Thus, the commission's rule was upheld as not
arbitrary, capricious, or unreasonable.
B.

Regulation and Rate Making

In the last two years, there were several cases which further developed
the law relating to the Georgia Public Service Commission.
In Georgia Power Co. v. Allied Chemical Corp.,32 eighteen corporate
users of electricity filed an equitable suit to enjoin the enforcement of
certain rate increases granted to Georgia Power. The issue raised was
whether consumers of electricity supplied by a public utility have standing
to challenge the enforcement and collection of rates on the ground that the
rates are "unreasonably high." On appeal, the supreme court noted that a
25. 233 Ga. at 949, 213 S.E.2d at 891.
26. 234 Ga. 30, 214 S.E.2d 495 (1975).
27. Id., quoting GA. CODE ANN. §84-1411(b) (emphasis supplied by court).
28. For example, "no course offering will be approved unless the schedule calls for 4 or
less hours per day of classroom study." Official Compilation, Rules and Regulations of the
State of Georgia, Real Estate, Rule 520-2-.03(f).
29. 234 Ga. at 32, 214 S.E.2d at 497.
30. Id.
31. 234 Ga. at 35, 214 S.E.2d at 500.
32. 233 Ga. 558, 212 S.E.2d 628 (1975).
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public utility has standing to challenge a rate schedule on the ground that
the schedule is so low that it denies the utility substantive due process.3
The rate set must reach the point of confiscation for the utility to show a
legally protected interest.3 4 On the other hand, the court could not find a
comparable interest on the part of consumers of electricity sufficient to
establish standing to challenge a utility's rates as unreasonably high.3 5
However, the court did suggest that a consumer would
have standing to
3
challenge a rate schedule on equal protection grounds.
It was also claimed in Allied Chemical that irrespective of due process
and equal protection claims, there was a right to judicial review on the
question of whether the rates provided were "just and reasonable" as required by the Georgia Constitution. 7 In other words, the contention was
that a utility rate order may be tested in the courts regarding its general
reasonableness whether by the utility or by a consumer. After a rather
exhaustive review of state and federal authorities on the issue, the supreme
court concluded that such a right would in effect "turn the judiciary into
a general oversight committee on utility rates" and, therefore, declined to
recognize it. s
In a second appeal arising out of the same case, 3' the supreme court's
suggested cause of action was asserted, namely-that the challenged rates
were void as a denial of equal protection to the industrial users of electricity supplied by Georgia Power. The complaint alleged that the new rates
effected a radical change in the relationship among rates charged to different classes of consumers and discriminated unjustifiably against the industrial class. 0 The claimants, however, based their equal protection claim
on a due process argument: that the Public Service Commission had failed
to establish a rate structure by a "well-defined method or standard in
33. See, e.g., Southern Bell Tel. & Tel. Co. v. Georgia Pub. Serv. Comm'n, 203 Ga. 832,
49 S.E.2d 33 (1942).
34. Citing St. Joseph Stockyards Co. v. United States, 298 U.S. 38 (1936); Georgia Power
Co. v. Georgia Pub. Serv. Comm'n, 231 Ga. 339, 201 S.E.2d 423 (1973).
35. 233 Ga. at 560, 212 S.E.2d at 631.
36. Id. at 559, 212 S.E.2d at 631.
37. Id. at 564, 212 S.E.2d at 634; GA. CONST. art. IV, §1, 1 (1945), now found at art. III,
§8, 9, GA. CoDE ANN. §2-1410 (1977), provides in part: "The power and authority of regulating . . . charges of public utilities for their services . . .are hereby conferred upon the

General Assembly, whose duty it shall be to pass laws from time to time, to regulate ...
charges, to prohibit unjust discriminations by the various . . . public utilities of this State,
and to prohibit said . . .public utilities from charging other than just and reasonable
rates.
38. 233 Ga. at 565, 212 S.E.2d at 634. Justices Gunter and Ingram (neither of whom are
now on the bench) dissented on this point, finding that both the Georgia Constitution, as well
as previous authorities, would allow consumers to challenge a rate order as unconstitutional
on the grounds of unreasonableness. Id. at 569, 572, 212 S.E.2d at 636, 637.
39. Allied Chemical Corp. v. Georgia Power Co., 236 Ga. 548, 224 S.E.2d 396 (1976). The
appeal in the first case, discussed, supra, was from an interlocutory order by the trial judge.
40. 236 Ga. at 548, 224 S.E.2d at 397.
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reaching its conclusion as to what is a just and reasonable utility rate."'"
The supreme court recognized the flaw in the claimants' argument, saying
that the requirement of well-defined standards in rate-making has reference to determining a fair rate of return to the utility itself, not to the
fairness of rates among various consumer classes. 2 Because rate-making is
a legislative act, the Georgia Supreme Court's test under an equal protection analysis of the question was "whether there was a rational basis for
the differing rate treatment of the complaining industrial class vis-a-vis
other classes; the rate must be approved unless the court finds it to be
without a rational basis." 3
To justify the discrepancy in rates between residential and industrial
users, the commission offered testimony that the new theory in regulation
was that those causing the need for new facilities, the industrial and commercial users, should pay more for them. Furthermore, regulatory agencies, in setting rates, have traditionally considered such non-cost factors
as the "capacity and willingness" of the customer groups to bear the costs.
Convinced by this argument, the court agreed that analysis of costs and
studies of market-demand characteristics can only take one so far; ultimately, the rate setting requires the exercise of experienced judgment."
In summary, the supreme court found that the higher rates assessed
against the industrial class rested on a rational basis; and that no ground
existed "for complaint under equal protection principles that greater fairachieved through overhauling the rate system in a
ness might have been
4' 5
different manner.
In other cases involving utility regulation, the Georgia Territorial
Electerritoall
geographical
of
assignment
for
provides
which
tric Service Act,'4
ries in the state to electrical suppliers and for regulation of all suppliers
by the Public Service Commission, was held constitutional.47 Also, the
primary jurisdiction of the commission over common carriers was reaffirmed on review of an order disallowing the Greyhound Company's application to discontinue a bus line between Lawrenceville and Atlanta. The
supreme court stated that the courts would defer to the discretionary decisions of the commission unless it was "clearly shown" that the exercise of
its discretion was "unreasonable, arbitrary, or capricious.' '48
41. Id. at 550, 224 S.E.2d at 398, citing, Georgia Power Co. v. Georgia Pub. Serv. Comm'n,
231 Ga. 339, 201 S.E.2d 423 (1973).
42. 236 Ga. at 551, 224 S.E.2d at 398.
43. Id. at 552, 224 S.E.2d at 399.
44. Id. at 554, 224 S.E.2d at 400. The court cited GARFIELD AND LOVEJOY, PUBLIC UwILrry
ECONOMICS 138 (1964).

45.
46.
47.
(1975).
48.
(1976);

236 Ga. at 555, 224 S.E.2d at 401.
GA. CODE ANN. §34B-301 (Supp. 1977).
City of Calhoun v. North Ga. Elec. Membership Corp., 233 Ga. 759, 213 S.E.2d 596
Greyhound Lines, Inc. v. Georgia Pub. Serv. Comm'n, 236 Ga. 76, 222 S.E.2d 347
see also, City of Lithonia v. Georgia Pub. Serv. Comm'n, 238 Ga. 339, 232 S.E.2d 832
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ADMINISTRATIVE HEARINGS

A. Jurisdiction(Zoning)
Georgia Code Ann., ch. 69-12 (1976) creates a comprehensive scheme for
establishing and maintaining a master zoning plan for local governments
in the state. Under its provisions, the zoning power clearly lies with the
local governing authority." The planning commission serves only by providing expertise to develop an original master plan and to supervise its
maintenance by making recommendations to the governing authority. 0 In
addition, the governing authority may create a board of zoning appeals
with jurisdiction to hear and decide appeals from any order or determination made by an administrative official in the enforcement of the zoning
laws.51
The jurisdiction of the boards of zoning appeals as contemplated by this
statutory scheme was clarified in two cases decided by the Georgia Supreme Court. In Royal Atlanta Development Corp. v. Staffieri,2 the question whether an appeal to the board of zoning appeals could be taken from
an adverse decision of the planning commission was raised. The court said
no, stating that the "means of enforcement" under Chapter 69-12 are not
placed in the planning commission; rather, the power to enforce lies with
the governing authority, which, in turn, may delegate this authority to an
"administrative officer." Consequently, the approval or disapproval of a
zoning plan by a planning commission cannot be considered an enforcement decision appealable to the zoning board of appeals.53
In Riverhill Community Ass'n v. Cobb County Board of Commissioners,5 the court held that the zoning board of appeals lacked authority
to review a zoning decision by a governing authority such as the County
Board of Commissioners. The jurisdiction of the board of zoning appeals
lies only from decisions of administrative officials acting pursuant to Ga.
Code Ann. §69-1211 (1976), while decisions of the governing authority are
properly challenged by suit for injunction in the superior courts. 55
B.

Right to PriorHearing
The question whether a government employee is entitled to a hearing

(1977), upholding the validity of a rate schedule which restricted the franchise tax that can
be charged by municipalities to electric suppliers.
49. GA. CODE ANN. §69-1207 (1976).
50.

GA. CODE ANN. §69-1203,-1204,-1216 (1976).

51. GA. CODE ANN. §69-1211(1) (1976).
52. 236 Ga. 143, 223 S.E.2d 128 (1976).
53. 236 Ga. at 146, 223 S.E.2d at 129-30; GA. CODE ANN. §69-1211 (1976).
54. 236 Ga. 856, 226 S.E.2d 54 (1976).
55. Id. at 857, 226 S.E.2d at 55, 56. See, e.g., Martin Marietta Corp. v. Planning Comm'n,
235 Ga. 689, 692, 221 S.E.2d 403, 404 (1975) (review of decision of the governing authority by
certiorari to the superior court).
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prior to discharge was decided in Brownlee v. Williams." The employee in
question was covered by the Fulton County Civil Service Act which provided for notice prior to and a hearing subsequent to discharge." The court
recognized that Fulton County employees have a property interest in their
continued employment, but found that the right to a hearing before discharge depends on a balancing of interests in which the government's
interest in expeditious removal of an unsatisfactory employee is weighed
against the interest of the employee in continued employment. 8 Having
weighed these respective interests, including the presumption that a
wrongfully discharged employee would be reinstated with retroactive salary and benefits, the court concluded that an evidentiary hearing subsequent to discharge meets the requirements of due process of law.59
C. Applicability of Civil Practice Act
In Georgia State Board of Dental Examiners v. Daniels, 0 the plaintiff
claimed that the C.P.A., and in particular the rules of discovery, are applicable to hearings conducted under the Georgia Administrative Procedure
Act. The court looked to Ga. Code Ann. §81A-101 (1972), which provides
that the C.P.A. governs the procedure in all "courts of record," and found
that since the Georgia Board of Dental Examiners8 ' is not a court of record,
the C.P.A. does not apply to administrative proceedings before it. Rather,
the intent of the legislature was to provide an administrative procedure to
resolve conflicts coming before state administrative agencies and boards
without resort to courts of record in the first instance.
D.

Consumer Advocate

The validity of the Consumers' Utility Counsel Act 6" was upheld in
Bryan v. Georgia Public Service Commission.3 This act provides for the
appointment of a state-paid lawyer who is entitled to appear as a party,
or otherwise, on behalf of consumers of services provided by any utility
subject to the jurisdiction of the Public Service Commission, as well as in
all proceedings affecting utility rates before other administrative agencies
or the courts. The act was challenged as void for uncertainty and indefi56. 233 Ga. 548, 212 S.E.2d 359 (1975).
57. 1943 Ga. Laws 971, as amended by 1945 Ga. Laws 850, 854.
58. 233 Ga. at 552, 212 S.E.2d at 362, 363, citing Mr. Justice Powell's concurring opinion
in Arnett v. Kennedy, 416 U.S. 134, 167 (1974).
59. 233 Ga. at 553, 212 S.E.2d at 363; see also Allen v. State Personnel Bd., 140 Ga. App.
747, 231 S.E.2d 826 (1976).
60. 137 Ga. App. 706, 224 S.E.2d 820 (1976).
61. GA. CODE ANN. §84-702 (Supp. 1977).
62. 1975 Ga. Laws 372. This act was repealed by 1977 Ga. Laws 537 which substituted
other provisions. However, the new act will be automatically repealed July 1, 1979. Its provisions are found in an editorial note under GA. CODE ANN., ch. 93-3A (Supp. 1977).
63. 238 Ga. 572, 234 S.E.2d 784 (1977).
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niteness because of the "lack of definition of terms, procedures, authority,
duties and responsibilities" in the Act.' However, the court found that
although the utility counsel is given little direction under the act, such
discretionary decisions based on time, resources available, and the relative
merits of a given case are not unlike those found in other governmental
entities. Also noted was the fact that the consumers' utility counsel has
no regulatory or administrative power over private rights; his advocacy
does not in any way prevent utility consumers or any member of the public
from appearing before those bodies to take the same or a contrary position.
These considerations, taken together with the "strong presumption" of the
constitutionality of any law, left no clear and palpable conflict between the
act and fundamental law."
IV.

A.

JUDICIAL REVIEW

Exhaustion of Administrative Remedies

The requirement that all administrative remedies be exhausted prior to
judicial review was applied in an action by inmates of the Georgia State
Prison against the prison warden for failure to abide by the rules of the
Department of Corrections." The court held that such a conflict must first
be heard and determined within the Department of Corrections; and from
an adverse department determination, an action can be brought in the
courts in the nature of mandamus or injunction against the director of the
department.67
On the other hand, a claim against the agency itself which is not within
its statutory jurisdiction does not require exhaustion of administrative
remedies, and an initial action for judicial relief may be filed in the courts.
In Eastwind Developers, Ltd. v. Board of Education,8 the complaint
sought injunctive relief and money damages against the City of Valdosta
Board of Education because of alleged damage to the plaintiff's real property caused by board action. The court held that exhaustion of remedies
would be required only for matters within the jurisdiction of the board,
that is "any matter of local controversy in reference to the constructionor
administrationof the school law."'"
B.

Certiorari
In Herault v. Department of Human Resources,7° the content of an

64. Id. at 573, 234 S.E.2d at 785.
65. Id. at 575, 234 S.E.2d at 786.
66. Heard v. Hopper, 233 Ga. 617, 212 S.E.2d 797 (1975).
67. Id. at 617, 212 S.E.2d at 798. See also Brown v. Caldwell, 231 Ga. 795, 796, 204 S.E.2d
137, 138 (1974).
68. 238 Ga. 587, 234 S.E.2d 504 (1977).
69. Id. at 588, 234 S.E.2d at 505 (emphasis in the original).
70. 137 Ga. App. 446, 224 S.E.2d 480 (1976).
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"answer" to a writ of certiorari was described. The general rule was stated
by the court as follows:
The return, sometimes called an answer, is* a formal transcript of the
record, or so much of it as the writ requires, and a statement, where proper
or necessary, of relative matters not appearing in the record. It is the only
proper pleading of a respondent to the writ and even though called an
answer is not to be confused with an answer as in pleading. . . .Occasionally, the return is called the answer as is -the case in Georgia under
the statute there in force, but in the sense in which the term is used in
pleading, no answer is made in proceedings by certiorari, but the hearing
is had on the writ and the return as previously defined, the return constituting both [the] answer and evidence."
The court further said that if the alleged ground for certiorari is insufficiency of evidence to support the agency decision, the filing of the entire
record before the agency is a good "return" which allows the court to judge
whether the decision is supported by the evidence."
The court held in Department of Human Resources v. Sims" that for
purposes of appeal the effect of sustaining a certiorari is the same as the
first grant of a new trial. 4 That is, if the evidence presented to and considered by the trial judge is in conflict, there is no error in sustaining the
certiorari. However, note that the courts will not take judicial notice of the
rules of the administrative agency in question when a case is heard on
certiorari; therefore, a certified copy of the agency's rules should be made
a part of the record."
C. Mandamus
A writ of mandamus may issue to compel the- performance of an official
duty." However, it must appear that the petitioner has a clear legal right
8 the
to have the particular duty performed." In McClure v. Hightower,"
petitioner had been demoted to the rank of patrolman by the Cobb County
Department of Public Safety. He appealed to the Cobb County Civil Service Board which affirmed the demotion but also decided that the officer
should be reinstated to the rank of sergeant after five months. After the
71. Id. at 447, 224 S.E.2d at 481, quoting from 14 C.J.S. Certiorari§114 at 249 (1939).
72. 137 Ga. App. at 448, 224 S.E.2d at 481.
73. 137 Ga. App. 72, 222 S.E.2d 832 (1975).
74. Id. at 73, 222 S.E.2d at 833, citing, Jeffers v. Central of Ga. Ry. Co., 1 Ga. App. 331,
57 S.E. 924 (1907).
75. 137 Ga. App. at 73, 222 S.E.2d at 833. However, on appeal under the provisions of
the Georgia A.P.A., the court is authorized to take judicial notice of the agency's rules. GA.
CODE ANN. §3A-108 (1975).
76. GA. CODE ANN. §64-101 (1966).
77. Smith v. Branch, 215 Ga. 744, 113 S.E.2d 445 (1960); Troutman v. Aiken, 213 Ga. 55,
96 S.E.2d 585 (1957).
78. 237 Ga. 157, 227 S.E.2d 47 (1976).
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passage of this period, the director refused to reinstate the petitioner to his
former rank and the petitioner applied for a writ of mandamus to compel
the director to follow the decision of the Civil Service Board. After review
of the duties and authority of the Cobb County Civil Service Board, the
court of appeals found that the pertinent statutory authority"9 only authorized the board to "recommend" rules and regulations with respect to demotions and reinstatements; moreover, the relevant rules had not been
made a part of the record. Therefore, since the court could not take judicial
notice of the agency's rules, 0 the petitioner could not prove, nor could the
court find, a "legal duty" requiring the Director of Public Safety to reinstate the petitioner. Accordingly, the writ of mandamus could not issue.
D.

Georgia Administrative Procedure Act

The standard for judicial review of agency decisions under the Georgia
A.P.A. is provided as follows:
The court shall not substitute its judgment for that of the agency as to
the weight of the evidence on questions of fact. The court may affirm the
decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if substantial rights of the appellant have been prejudiced because the administrative findings, inferences,
conclusions, or decisions are:
1. In violation of constitutional or statutory provisions;
2. In excess of the statutory authority of the agency;
3. Made upon unlawful procedure;
4. Affected by other error of law;
5. Clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or
6. Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretionii
This standard of review was applied in two cases coming before the court
of appeals."' In both cases the court held that on an appeal under these
provisions, the findings of a state board are binding on the court unless
wholly unsupported by the evidence.83 The court of appeals explained that
the "clearly erroneous" criterion of Ga. Code Ann. §3A-120(h) (5) (Supp.
1977) for judicial review is the same as the "any evidence rule" which has
long been binding on the Georgia appellate courts. 84 In other words, judi79. 1964 Ga. Laws 2502.
80. See Mayor of Savannah v. TWA, Inc., 233 Ga. 885, 214 S.E.2d 370 (1975).
81. GA. CODE ANN. §3A-120(h) (1975).
82. Georgia Real Estate Comm'n v. Hooks, 139 Ga. App. 34, 227 S.E.2d 864 (1976);
Flowers v. Real Estate Comm'n, 141 Ga. App. 105, 232 S.E.2d 586 (1977).
83. 139 Ga. App. at 35, 227 S.E.2d at 865; 141 Ga. App. 105, 232 S.E.2d 586.
84. See also Pinkerton & Law Co. v. Atlantis Realty Co., 128 Ga. App. 662, 197 S.E.2d
749 (1973).
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cial interference with the agency's decision is precluded if there is "any
evidence" in the record which substantiates the agency's findings of fact
and conclusions of law."5
Under Ga. Code Ann. §3A-118(a) (Supp. 1977) a "two-tier" process of
deciding cases is provided:
In contested cases in which the agency has not presided at the reception
of the evidence, the agency representative who presided shall initially
decide the case or the agency shall require the entire record before the
agency representative to be certified to it for initial decision. When such
representative makes the initial decision, and in absence of an application
to the agency within thirty days from the date of notice of the initial
decision for review, or an order by the agency within such time for review
on its own motion, such initial decision shall, without further proceedings,
become the decision of the agency. On review from the initial decision of
such representative, the agency shall have all the powers it would have in
making the initial decision, and, if deemed advisable, the agency may
take additional testimony or remand the case to the hearing representative for such purpose. When the agency makes the initial decision without
having presided at the reception of evidence, the agency representative
shall first recommend a decision, a copy of which shall be sent to each
party, and which shall be made a part of the record.
In Georgia Real Estate Commission v. Home,85 the hearing officer had
initially decided a case involving alleged race discrimination by a real
estate broker. The hearing officer found the broker guilty of discrimination
but recommended only that the broker's license be suspended for one year
due to certain mitigating circumstances. However, exercising its authority
under Ga. Code Ann. §3A-118(a) (Supp. 1977), the commission, on its own
motion, ordered a review of the hearing officer's decision. After hearing oral
argument and accepting briefs, the commission decided to adopt the hearing officer's findings of fact and conclusions of law but rejected the recommended suspension and instead ordered the permanent revocation of the
broker's license.
On appeal from the commission's decision, the trial court found error in
the commission's failure to explain why it imposed the harsher sanction
of revocation instead of the recommended one year's suspension. The court
viewed the question as whether the possibility of vindictiveness was so
inherent in the procedure that due process required the commission to
explain its decision to impose a stricter sanction. The commission argued
that having ordered a review, it had "all the powers it would have in
making the initial decision," including the right to revoke as well as to
suspend. Applying the reasoning of the United States Supreme Court in
85. See also Georgia Dep't of Human Resources v. Holland, 133 Ga. App. 616, 211 S.E.2d
635 (1974).
86. 141 Ga. App. 226, 233 S.E.2d 16 (1977).
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87
North Carolinav. Pearce,
in which the Court held that whenever a judge
imposes a more severe sentence upon a defendant after a new trial the
reasons for his doing so must affirmatively appear, the court of appeals
held that whenever the commission reviews a hearing officer's decision and
imposes a more severe sanction than that originally recommended, the
reasons therefore must appear as part of the record.m The court distinguished such cases as Colten v. Kentucky,89 which involved a system of
two-tier appeals with a de novo hearing on grounds that little possibility
of vindictiveness by a new trier of fact in a new trial was presented. However, in the case of an agency under the Georgia A.P.A. the commission
does not sit de novo, nor does it review a hearing officer's decision in a
vacuum. Rather, it has knowledge of the previous record before the hearing
officer as well as the recommended sanction. Therefore, due process requires that in agency hearing procedures under the A.P.A., the agency
"must explain the grounds for [its] rejection of an administrative judge's
disposition of a case." g Otherwise, said the court, the procedure for agency
review under Ga. Code Ann. §3A-118(a) (Supp. 1977) would have an unjustified "chilling effect" on a respondent's right to appeal to the agency for
review.

E.

Sovereign Immunity

The doctrine of sovereign immunity from suit was given constitutional
status by a 1973 amendment to the Georgia Constitution which authorized
the creation of a Court of Claims.' This amendment concludes with the
sentence:
Nothing contained herein shall constitute a waiver of the immunity of the
State from suit, but such sovereign immunity is expressly reserved except
to the extent of any waiver of immunity provided in this Constitution and
such waiver or qualification of immunity as is now or may hereafter be
provided by act of the General Assembly.
In the recent case of Department of Human Resources v. BriarcliffHaven,
Inc.,l the court of appeals adopted the reasoning of Justice Jordan's dissent in Busbee v. Georgia Conference of University Professors," and held
that sovereign immunity applies to suits in contract as well as in tort:
87. 395 U.S. 711, 726 (1969).
88. 141 Ga. App. at 233-34, 233 S.E.2d at 20-21.
89. 407 U.S. 104 (1972).
90. 141 Ga.App. at 233, 233 S.E.2d at 20; see also Brennan v.Gilles & Cotting, Inc., 504
F.2d 1255, 1264 (4th Cir. 1974).
91. GA. CONST. art. VI, §2, 10 (1945), now found at art. VI, §5, 1; GA. CODE ANN. §23401 (1977). See generally, Sheley v. Board of Pub. Educ., 233 Ga. 487, 212 S.E.2d 627 (1975);
Revels v. Tift County, 235 Ga. 333, 219 S.E.2d 445 (1975).
92.

141 Ga. App. 448, 233 S.E.2d 844 (1977).

93.

235 Ga. 752, 765, 221 S.E.2d 437, 446 (1975).
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It is clear from this language of the Constitution that the immunity applies to contracts as well as torts, the word 'injury' being usually applied
to a claim arising in tort and the word 'damage' being usually applied to
a claim based on a contract. . . At the present time there is simply no
rational basis for making a distinction between a suit in tort and a suit in
contract.94
Reviewing several previous cases decided by the supreme court, the court
of appeals held that these cases "reject the contention that the State
impliedly waives state sovereignty in entering into a contract." Rather,
they hold that sovereignty is only waived by "express consent of the
State.""
Prior to the decision in Busbee, it was clear that the Board of Regents,
as an agency of the state, was immune from suit. In Busbee, however, the
court found a waiver of sovereign immunity by virtue of a 1785 act of the
General Assembly and held the Regents amenable to suit.9" Shortly thereafter, in Goolsby v. Regents of University System,"9 a university professor
brought suit against the Regents claiming that he was wrongfully denied
a promotion because of his exercise of freedom of speech under the First
Amendment. After the filing of this suit, but prior to judgment, the General Assembly passed an act repealing the 1785 law on which the holding
of Busbee was based and reaffirmed the applicability of the doctrine of
sovereign immunity. Based on this amendment reaffirming sovereign
immunity, the Regents filed and were granted a motion to dismiss the suit.
On appeal, the question was presented whether the reimposition of sovereign immunity could oust the trial court's jurisdiction over the defendant
and thus defeat the pending action. The court examined the issue in light
of the prohibition against retroactive laws,'9 9 but found no "vested right"
in the right to sue the state.'9 ' The due process argument failed for the
same reason. The court reasoned that the only thing of which the appellant
was deprived was the right to "sue the state," and that right, not being a
vested right, cannot become the "property" of the appellant within the
meaning of due process of law.' 2 However, making an important distinction, the court recognized that although the appellant did not have a
contract or tort claim against the state due to the bar of sovereign immun94. 141 Ga. App. at 450, 233 S.E.2d at 846.
95. 141 Ga. App. at 451, 233 S.E.2d at 846. See also, Health Facility Inv. Inc. v. Georgia
Dept. of Human Resources, 238 Ga. 383, 233 S.E.2d 351 (1977).
96. See Azizi v. Board of Regents, 132 Ga. App. 384, 208 S.E.2d 153, cert. dismissed as
improvidently granted, 233 Ga. 487, 212 S.E.2d 627 (1975).
97. 235 Ga. at 758, 759, 231 S.E.2d at 442.
98. 141 Ga. App. 605, 234 S.E.2d 165 (1977).
99. GA. CODE ANN. §32-101.1 (Supp. 1977).
100. GA. CONST. art. I, §3, 2 (1945), now found at art. I, §1,

(1977).
101. 141 Ga. App. at 608, 234 S.E.2d at 167.
102. Id. at 608, 234 S.E.2d at 168.

7, GA. CODE ANN. 2-107

MERCER LAW REVIEW

[Vol. 29

ity, the allegation that the state had deprived the appellant of a promotion
03
because of an exercise of his first amendment rights would state a claim.'
V.

PROFESSIONS

Three recent cases dealt with the activities of professionals. In Haley v.
Georgia Board of Dental Examiners,'04 a distinction was drawn between a
dentist's solicitation of employment at an institution, in this case a nursing
home, which is not prohibited by the Georgia Dental Practice Act, and the
direct solicitation of the institution's patients, which is a violation of the
solicitation provisions of the dental laws defining unprofessional conduct.'05 In other words, a dentist may solicit a position of employment, but
0
not patients.'1
In Georgia Association of the American Institute of Architects v. Gwinnett County,'07 the laws defining the practice of architecture"'8 and professional engineering'" were found to be overlapping. The plaintiff architects
sought to prohibit an engineer employed by Gwinnett County, but not
licensed as an architect, from designing and building a county fire station.
However, the court found that the design and construction of a county fire
station by a county employee was "incidental" to the practice of engineering as defined by that act; moreover, the county itself is authorized by law
to design and construct buildings through the use of its own employees." '0
In the third case, Reams v. Composite State Board of Medical
Examiners,"' the defendant's diagnosis of suspected illnesses, including
the administration of urine and saliva tests, was held to constitute the
unauthorized practice of medicine because the defendant was not licensed
as a physician. Although the defendant claimed to be engaged in religious
practices, the court examined the facts and concluded that these acts did
not constitute the practice of religious tenets or beliefs.
VI.

MISCELLANEOUS CASES

Georgia's "Sunshine Law""' which requires most meetings of administrative agencies to be open to the public was held inapplicable to commit103.
(1973).
104.
105.
106.
107.
108.
109.

110.
111.
112.

Id. at 610-11, 234 S.E.2d at 168-69. See, e.g., Perry v. Sindermann, 408 U.S. 593
137
GA.
137
238

Ga. App. 557, 224 S.E.2d 507 (1976).
CODE ANN. §84-724(4) (C) (Supp. 1977).
Ga. App. at 558, 224 S.E.2d at 508.
Ga. 277, 233 S.E.2d 142 (1977).

GA. CODE ANN. §84-301 (1975).

§84-2103(b) (1975).
238 Ga. 277, 280, 233 S.E.2d 142, 144 (1977).
237 Ga. 224, 227 S.E.2d 346 (1976).
GA. CODE ANN., ch. 40-33 (1975).
GA. CODE ANN.
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tee meetings of the General Assembly in Coggin v. Davey."3 The supreme
court looked to the subsequently passed rules and procedures of both
houses of the General Assembly, which provide for closed meetings, and
determined that the intent of the General Assembly was not to bind itself
to the "Sunshine Law."
Any person operating a motor vehicle upon the public highways of Georgia is deemed to have consented to a chemical test to determine the alcoholic content of his blood under certain conditions."' But, in Garrett v.
Department of Public Safety,"' the court held that as a precondition to
such a test the driver must be advised of his right to have an independent
chemical test made by a qualified person of his own choosing. The failure
to so inform invalidates the results of any test and justifies the driver's
refusal to submit to a test.
The court of appeals in Delta Air Lines v. Woods,"6 refused to find
"estoppel by judgment" in a ruling of the Georgia State Workmen's Compensation Board that a claimant was "totally disabled" with respect to a
claim of total disability under the Delta Air Lines Employee Compensation Plan. The court found that applying the doctrine to an independent
court proceeding would violate the guarantee of trial by jury provided by
the Georgia Constitution." 7
The court of appeals held in Wirt v. MARTA, "I that a MARTA denial
of a grant for replacement housing payment pursuant to the Georgia Relocation Assistance and Land Acquisition Policies Act of 19731"
may be
20
appealed and judicially reviewed under the Georgia A.P.A.
In Hardwick v. Parham, 2' the court held that the rules of the Department of Human Resources providing for administrative revocation of juvenile after-care or alternate plans for care of juveniles 22 after a finding of
delinquency did not authorize a department hearing officer to devise a new
plan after having revoked the prior plan. The court held that any change
in an after-care plan must first be considered by the youth's case worker
and the worker's supervisor. 23
113. 233 Ga. 407, 211 S.E.2d 708 (1975).
114. GA. CODE ANN. §68B-306 (1975).
115. 237 Ga. 413, 228 S.E.2d 812 (1976).
116. 137 Ga. App. 693, 224 S.E.2d 763 (1976).
117. GA. CONST. art. V1, §16, 1 (1945), now found at art. VI, §15, 1, GA. CODE ANN. §24401 (1977).
118. 139 Ga. App. 592, 229 S.E. 2d 100 (1976).
119. GA. CODE ANN., ch. 99-37 (1976).
120. GA. CODE ANN. §99-3711 (1976).
121. 141 Ga. App. 318, 233 S.E. 2d 276 (1977).
122. Official Compilation, Rules and Regulations of the State of Georgia, Human Resources, ch. 290-6-1.
123. 141 Ga. App. at 319-20, 233 S.E. 2d at 277.
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SIGNIFICANT NEW LEGISLATION

Review, Termination, or Reestablishment of Regulatory Agencies.
Georgia Code Ann., ch. 84-1B (Supp. 1977) provides a procedure for the
systematic review by the General Assembly of all agencies which license,
regulate, or control any profession, business, or trade in the State of Georgia. Under this law those agencies which have ceased to serve the public
shall be terminated, while those agencies that continue to serve the public
needs shall be continued for up to six year terms. Various criteria are
established to evaluate the need for and effectiveness of the regulatory
agencies. The law provides that the regulatory agency shall have the burden of demonstrating a public need for its continued existence.
Administrative Procedure Act-Rule Making. Georgia Code Ann.
§3A-104 (Supp. 1977) requires that all administrative agencies subject to
the A.P.A. give additional information to the public and other interested
parties with respect to proposed rules; in addition, any proposed rule must
be submitted to the General Assembly for review by the appropriate legislative committee(s) which may object to its adoption. If the agency adopts
a rule over the objection of a legislative committee, the General Assembly
can override it by a two-thirds vote of both houses.
Liability Insurance for State Agencies. Georgia Code Ann. §§89-973,
-995 (Supp. 1977) permits the purchase of liability insurance or the establishment of self-insurance funds for state agencies and their members and
employees to protect against liability for damage arising out of the performance of their duties. However, the act expressly does not waive the
state's immunity from suit.
State Board Code of Ethics. Georgia Code Ann. §84-102 (Supp. 1977)
provides a code of ethics for members of all boards, commissions, and
authorities of state government. It requires removal after a hearing of those
members who violate the code.
State Examining Boards-Hearings. Georgia Code Ann. §84-102
(Supp. 1977) provides that when a board, except the Composite State
Board of Medical Examiners, is conducting a hearing involving a licensee's
possible misconduct, that the hearing may be conducted in the county of
residence of the licensee or in the county where the alleged misconduct
took place. It also allows examinations of applicants for licenses to be
conducted at places other than in Atlanta.
Consumers' Utility Counsel Act of 1977. This act completely supersedes the existing provisions for a Consumers' Utility Counsel (1975 Ga.
Laws 372.) and provides for the qualifications, compensation, powers, duties, and authority of an attorney to represent the public in all matters
coming before the Georgia Public Service Commission and related federal
agencies. The act also grants the same discovery authority to the Consumers' Utility Counsel as provided by the C.P.A. This act became effective
July 1, 1977; however, a sunset provision automatically repeals it on July
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1, 1979. The text is found in an editorial note under Ga. Code Ann., ch.
93-3A (Supp. 1977).11'

A.P.A.-Stay on Appeal. Georgia Code Ann. §3A-120(d) (Supp.
1977), providing for stays of administrative orders on appeal, was amended
to provide that in contested cases involving a license to practice medicine,
a reviewing court may order a stay only if it makes a finding that the public
health, safety, and welfare will not be harmed by the issuance of the stay.
Georgia Medical Practice Act Amended. The act was substantially
revised by changing provisions relating to the personnel of the board, internship requirements for licensees, other licenses issued by the board,
designations on licenses of professional degrees, licensing of aliens, institutional licenses, and temporary licenses and licensees. 25
Also, Ga. Code Ann. §84-923(h) (Supp. 1977) provides that persons or
corporations who in good faith supply information to or testify in proceedings before the Composite State Board of Medical Examiners with respect
to medical practitioners' fitness to practice medicine shall have immunity
from civil liability.
Georgia Water Quality Control Act. This act was substantially
amended with respect to regulation and control of surface waters by the
Division 26of Environmental Protection of the Department of Natural Resources. 1

Georgia Drug Abuse Laws. Georgia Code Ann., ch. 79A-8 (Supp.
1977) changes the definition of Schedule H drugs, changes provisions relative to suspension or revocation of licenses to dispense drugs, and provides
for the exclusion of all persons during hearing deliberations by the State
Board of Pharmacy under certain circumstances.
Public Accountancy Act of 1977. Georgia Code Ann., ch. 84-2 (Supp.
1977) completely supersedes the existing licensing and regulatory laws
relating to public accountants and establishes a new State Board of Accountancy with new authority, duties, and responsibilities. The act also
provides for adoption of rules, certification of public accountants, regulation and certification of partnerships and professional associations of
C.P.A.'s, the issuance, renewal, revocation, and suspension of certificates
or permits, and for hearings and enforcement of the provisions of the act.
Public Service Commission-Venue Clarified. Georgia Code Ann.
§93-211 (Supp. 1977) clarifies venue of actions against regulated businesses. The fact that venue in all suits against the Public Service Commission lies in Fulton County shall not prevent the courts of the county in
which the principal office of a regulated business is located from taking
jurisdiction over any suit brought against that business as a result of a
Commission order or rule.
124.
125.
126.

For discussion of constitutionality of old act, see text at note 64, supra.
GA. CODE ANN., ch. 84-9 (Supp. 1977).
GA. CODE ANN. §17-510.1 (Supp. 1977).
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Dentists and Dental Hygienists Act. The new act completely revises
Ga. Code Ann., ch. 84-7 (Supp. 1977) by providing for the licensing and
regulation of the profession of dentistry and the practice of dentistry by
dental hygienists.
Georgia State Occupational Therapy Licensing Act. Georgia Code
Ann., ch. 84-71 (Supp. 1977) provides for the licensing, regulation and
control of those persons who engage in the practice of occupational therapy
as defined therein. The board is placed under the administrative control
of the Secretary of State.
Orthotists Practice Act. Another entirely new law, Ga. Code Ann.,
ch. 84-72 (Supp. 1977), provides for licensing, regulation, and control of
"orthotists," who are defined as perons who measure, design, fit, or service
braces and supports (orthoses) prescribed by doctors of medicine or podiatrists for the support or correction of neuro-musculo-skeletal diseases
or deformities.
Hearing Officers-County Boards of Health. Georgia Code Ann.
§88-304(d) (Supp. 1977) allows county boards of health to designate their
director or his designee to conduct certain hearings under the State health
laws.
Ambulances-Standards and Certification Procedures Established.
Georgia Code Ann. §88-3112.1 to -3112.10 (Supp. 1970) provides for the
certification, recertification, and revocation of certificates of emergency
medical techniques by the Department of Human Resources and the Composite State Board of Medical Examiners and provides for the establishment of standards of performance for licensees under the law.
Outdoor Advertising. Georgia Code Ann. §95A-914(x) to 920 (Supp.
1977) changes the Georgia Public Code of Transportation by placing limitations on the erection and maintenance of outdoor advertising signs and
authorizing the Department of Transportation to promulgate rules and
regulations governing the issuance and revocation of permits for signs covered by the act.

