Bankruptcy
By W. Homer Drake, Jr.* and James E. Massey**

This survey article discusses twelve decisions concerning bankruptcy law
and practice handed down by the Fifth Circuit Court of Appeals in 1977.
Although few novel issues were decided, there were six reversals, and several of these opinions should interest the bankruptcy practitioner.
In In re First Colonial Corp. of America,' the court of appeals held that
a majority shareholder has standing to appeal an order awarding attorneys'
fees in a straight bankruptcy proceeding if the claims of creditors have
been satisfied in full. In addition, this opinion reiterated the standards
applicable to the proper determination of awards of attorneys' fees in
bankruptcy proceedings.
The case began as an involuntary proceeding. Baddock, an attorney for
petitioning creditors, was appointed trustee, and he and three other attorneys subsequently qualified as attorneys for the trustee. Plenary actions
were filed on behalf of the estate and were consolidated for trial. After the
trial began, the district court required the trustee to settle the claims for
$600,000, a sum sufficient to permit payment in full of all claims. Contending that a larger recovery was possible, the trustee and his attorneys unsuccessfully objected to the settlement. Thereafter, a hearing was held on the
award of attorneys' fees, and American Benefit Life Insurance Co., the
majority shareholder of the bankrupt, intervened without opposition and
filed objections to the fee applications. The bankruptcy court awarded fees
without a hearing and without any explanation of the basis for the awards.
American Benefit and one of the attorneys appealed. The district court
held that neither the attorney nor American Benefit had standing to appeal since neither was a creditor, but in the alternative, if they did have
standing, there was no error. The Fifth Circuit reversed.
The court of appeals said that the appellants had standing because each
had a direct financial interest in the size of the awards and thus were
"aggrieved" within the meaning of §25a of the Bankruptcy Act.' The
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interest of the attorney was obvious. American Benefit's interest was also
direct since the amount of residual assets available to be returned to the
bankrupt and its shareholders was a function of the size of the awards. The
court rejected the trustee's position that he was the proper party to represent all of the interests of the bankrupt and therefore American Benefit
had no standing. The general rule regarding the trustee's role does not
apply if the trustee, serving as his own attorney, seeks compensation that
would reduce the corpus of assets remaining for the bankrupt after the
creditors are paid in full.
In the balance of its opinion, the court reviewed the standards to which
bankruptcy courts should adhere in determining reasonable compensation
for an attorney's services in a bankruptcy proceeding. The court said that
the bankruptcy judge must determine the nature and extent of the services
supplied by requiring the attorney to describe his services and the amount
of time required to render those services. The bankruptcy judge must then
determine the value of those services and briefly set out the reasons and
facts upon which the award is based. The court once again referred to
Johnson v. Georgia Highway Express, Inc.,4 in which a menu of factors to
be considered was set forth.
In Vickers v. Home Indemnity Co.,5 the bankrupt attempted unsuccessfully to discharge his liability for a willful and malicious injury inflicted
on a co-worker. The bankrupt's defense was that there was no willfulness
or malice because the victim provoked him. The Fifth Circuit held that
under Louisiana law words alone provide no excuse for injuring another.
An interesting technical aspect of this case was the decision to try it in
the bankruptcy court. A claim arising from an intentional tort is not a
provable debt under §63al of the Act unless it has been liquidated prior to
the filing of the petition. Hence, as the court points out, the debt was not
dischargeable under §17' of the Act since §17 deals only with provable
debts. Nonetheless, the bankruptcy court had jurisdiction to render an in
personam judgment against the bankrupt under §17c(3).' It is to be noted
that the election by the plaintiff to sue in the bankruptcy court did not
preclude a jury trial on the issues of liability and damages (but not dischargeability) where the right to a jury trial previously existed.'
The basic issue in In re Miller" was whether a creditor had a security
interest in certain art objects consigned by the bankrupt to an art gallery.
Three documents comprised the security agreement. The first agreement
provided that Miller would assign the proceeds of the art objects to a Mrs.
4.
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Looney to secure a note from Miller's husband to Looney and that Looney
would not press a lawsuit on the note for one year. The second agreement
recited the assignment of all monies to be received from the sale of the
objects as "collateral security." The third document was a "notice of assignment" delivered to the art gallery and stating that the proceeds had
been assigned to Looney and that the consignment was irrevocable.
The documents contemplated a sale and did not provide for what actually happened. One year elapsed; the objects had not been sold but were
still being held by the gallery; Looney sued the husband, and Miller filed
a bankruptcy petition.
Miller's trustee asserted that Looney had no security interest in the
objects themselves but only in the proceeds. The lower courts agreed.
The Fifth Circuit reversed. It held that the focal point in determining
the existence of a security interest is the parties' intentions. The overall
transaction must be examined and not merely the words of the agreements
themselves. The court found that the irrevocability of the consignment and
the availability to Looney of a "private foreclosure remedy" by purchasing
the objects herself created sufficient rights in the objects to give rise to a
security interest.
As for perfection, notification of the gallery, a bailee, of Looney's interest
was sufficient to perfect the security interest under §9-305 of the Uniform
Commercial Code."
In contrast to the Miller" case, the issue in In re Vintage Press, Inc."
was the sufficiency of the description of the collateral. The lease (security)
agreement described the collateral, a four-color press located in Georgia,
as "Miller TP, 1968, 4C Perfector Offset Press, Model Number TP 38,
serial number 15489."" In fact, the serial number on the machine in question was 15885. The machine bearing serial number 15489 was a two-color
press located in Oklahoma. The financing statement gave no serial number
at all and described the5 collateral as "one Ea. Miller TP 38, 1968, 4C
Perfector Offset Press."'
The bankruptcy court found that the serial number was needed to identify the collateral precisely and therefore held that the description was
insufficient to create a security interest. The district court affirmed, opining that although the serial number may not have been a necessary component of an adequate description, once included, it had to be correct.
Finding that the description reasonably identified the collateral, the
Fifth Circuit reversed. Section 9-203 of the Uniform Commercial Code' 6
requires that a security agreement contain a "description of the collateral"
ii.
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to be enforceable against the debtor or third parties. Section 9-110 7 states
that a description ". . . is sufficient whether or not it is specific if it
reasonably identifies what is described." In the court's judgment, the location of the property was significant:
The district judge focused on, inter alia, the similarity of pieces of equipment produced by the manufacturer. However, this case centers on the
equipment located not at the manufacturer's facility, but at the lessee/
bankrupt's place of business. The district judge also considered the
question of a bona fide purchaser. However, this is a case involving the
priority between a secured creditor and a trustee in bankruptcy. In other
words, the district judge missed the basic issue in the case, viz., the
sufficiency of the description of the collateral. s
The Vintage Press case is somewhat unique in that it involves a dispute
over the description of the collateral in the security agreement-not the
financing statement. The financing statement did not even contain a serial
number, but it was sufficient. In Miller,' the issue of whether the security
interest had attached turned on the existence of an agreement. But, the
existence of a security interest first requires that the collateral be reasonably described, regardless of what the parties intended or even agreed to,
at least insofar as third parties are concerned.
In Newton v. Beneficial Finance Co., 20 the Fifth Circuit held that a debt
discharged in bankruptcy may not be set off against a claim under the
Truth in Lending Act. 2' The bankrupt listed the claim as an asset in his
schedules and pressed the claim after the trustee abandoned it. Reversing
the district court, the Fifth Circuit cited analogous cases in which discharged obligations were not allowed to be set off against penalties for
usurious interest.
In re McClintock 22 was the first case in which the Fifth Circuit certified
a question of state law to the Georgia Supreme Court under a newly
adopted certification statute. 3 The question certified was:
Where, prior to bankruptcy, a debtor purchases a private motor vehicle
in a state other than Georgia, grants to the seller a security interest in the
vehicle to secure payment of the unpaid purchase price, advises the dealer
at the time that the security interest is created that the vehicle will be
brought into Georgia for purposes other than transportation through the
State of Georgia and the vehicle is, in fact, brought into Georgia within
thirty (30) days thereafter, is the security interest holder, after having
perfected its security interest in accordance with the applicable law of the
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state of purchase by noting the security interest on a motor vehicle certificate of title issued by the state of purchase, required thereafter to obtain
a Georgia certificate of title noting its security interest thereon in order
to protect its interest against the Trustee in Bankruptcy for the debtor?A
In In re Garner,5 the Fifth Circuit held that in a Chapter XIII proceeding
a bankruptcy court may require a secured creditor to accept monthly payments in an amount less than that required by the contract if the reduction
does not materially and adversely affect the creditor's "interest." The
general rule is that a secured creditor cannot be required in a Chapter XIII
proceeding to accept a monthly payment less than that required by the
contract, but this case presented a rather unusual set of facts. The debtor
filed a counterclaim to the creditor's reclamation complaint alleging a
violation of the Truth in Lending Act."6 The bankruptcy court entered a
judgment for the debtor, awarded the statutory penalty of $1,000.00, and
set off that award against the debt of $1,637.61 owed by the debtor to the
creditor. The court then confirmed the debtor's plan to pay the balance
due the creditor of $637.61 in equal monthly installments of $47.88. The
contract rate was $86.19 per month. The Fifth Circuit said that although
a secured creditor "dealt with" by a Chapter XIII plan cannot be compelled to accept it, the secured creditor in this case was not "dealt with"
in the sense of being materially and adversely affected by the plan because
its claim as reduced by the penalty would be paid sooner than the full
claim would have been paid under the contract.
In In re J. Bain, Inc., 21 the appellant, a landlord, sought to recover ad
valorem real estate taxes, which were the responsibility of the lessee, as
an administrative expense of the lessee's Chapter XI proceeding. The lease
permitted the landlord to pay the taxes if the lessee failed to do so and to
treat the amount paid as additional rent due. The debtor filed its Chapter
XI petition on December 17, 1974, and a receiver came into possession
three days later. In 1975, the landlord paid the 1974 taxes which were due
in November 1974, and filed an administrative claim in the Chapter XI
proceeding. Thereafter, the debtor was adjudicated a bankrupt, and the
trustee rejected the lease as an executory contract. Since the rejection was
deemed to have occurred on the date of filing of the Chapter XI petition
under §63c 28 of the Act, a date prior to the receiver's occupancy, the terms
of the lease were not binding upon the receiver. Thus, the Fifth Circuit
affirmed the lower court's ruling that the landlord was entitled only to the
reasonable value of the use and occupancy.
In In re Levens,2 the Fifth Circuit held that if a trustee's report of
24.
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exemptions is not timely filed, notice of the filing must actually be received
by creditors to start the time running for the filing of objections. Bankruptcy Rule 403(b) requires the trustee to file the report of exemptions
within 15 days of his qualification. In Levens, the trustee, aware that
creditors wanted to challenge the claimed exemption, missed that deadline. After he filed the report, he waited several days to notify creditors.
The matter was heard by the bankruptcy court thirteen (13) days after the
creditors received actual notice. Their submission of objections the following day was held to be untimely, even though their objections were filed
within 15 days of receipt of actual notice. Reversing the district court, the
Fifth Circuit said:
Creditors are entitled to notice before their property rights are cut off, and
economy dictates that they withhold their objections until they are sure
the trustee disagrees. Rule 403(b) provides constructive notice to them by
requiring the trustee to file his report within 15 days of qualification. Once
that period passes, however, the constructive notice either evaporates or
the creditors must shoulder the onerous burden, not intended by the rules,
of checking court records daily for an indefinite period of time."
In In re Morrow,3 the Fifth Circuit held that Bankruptcy Rule 802(c),
which requires a showing of "excusable neglect" before an extension may
be granted for filing of a notice of appeal beyond the initial ten day period,
means exactly what it says and that an attorney's preoccupation with other
legal matters is not excusable neglect. The court said that failure to file a
timely notice of appeal is jurisdictional and dismissed the appeal for want
of jurisdiction.
In re Security Investment Properties,Inc.2 clarifies the extent of a bankruptcy court's summary jurisdiction in dealing with the delivery of services
by a utility to a debtor. This is an extremely important case because the
typical Chapter XI debtor is cash-poor and depends upon utility service
to continue business. The case builds upon the foundation laid by In re
FountainbleauHotel Corp.,3 which was discussed in the 1975 issue of this
surveyA'
The basic premise on which the bankruptcy court exercises summary
jurisdiction in adversary proceedings involving rights to property is actual
or constructive possession of the property in question by the debtor or his
trustee. In Fountainbleau, the Fifth Circuit held that the debtor had a
sufficient property interest in its telephone number to permit the exercise
of summary jurisdiction over the telephone company and to enjoin its
30.
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attempt to require the debtor to pay a prefiling debt in order to continue
to use the telephone number.
Relying on Fountainbleau, the debtors in Security Investment argued
that the bankruptcy court had jurisdiction to enter an order restraining
Georgia Power Company from cutting off the electricity to the debtor. The
link between the debtors and the utility that permitted the exercise of
summary jurisdiction was, according to the debtor, the right under a tariff
to have service until notice of termination is given. The debtors argued
alternatively that the bankruptcy court had summary jurisdiction because
it could supervise the flow of funds and thereby insure that the debtors
paid its bills on a monthly basis. The bankruptcy court entered an order
that restrained the utility from requiring a security deposit as a precondition to further service and provided for prompt payment of the monthly
bills from the utility company. The district court affirmed.
Reversing, the Fifth Circuit drew a distinction between the property
interest in a telephone number and the right to use the service being
provided by the telephone company: "The property interest in such numbers differs from a subscriber's rights to the telephone utility's service. By
contrast, the debtors in this case possessed no indicia or adjunct of the
future electric service in issue analogous to Fountainbleau'sexisting telephone numbers. 3 5 The court's concern was that the exercise of summary
jurisdiction in such cases might permit the bankruptcy court to subject
certain creditors to further losses so that the debtor could provide benefits
to other creditors. In the absence of a property interest, the only issue that
can concern the bankruptcy court is the purpose of the security deposit:
Unless a special property interest is present, the proper inquiry in a case
of this type is whether the demand of a public utility for a bond, deposit
or other security aims at reasonably securing services that the company
will provide after the debtor's filing under Chapter XI or whether, in name
or effect, the demand employs the utility's position as sole supplier of a
service to recoup prefiling debts or to punish a Chapter XI debtor and
undermine the automatic stay issued to creditors at the inception of Chapter XI proceedings."
In In re Mobile Steel Co., 7 the Fifth Circuit addressed the equitable
power of a bankruptcy court to subordinate claims of certain creditors to
claims of other creditors. The appellants were persons and a company
closely affiliated with the bankrupt who filed substantial claims in the
proceeding. The bankruptcy court disallowed the claims in part and subordinated the remainder. The district court affirmed the bankruptcy court's
decision.
The Fifth Circuit reversed. The court said that though the bankruptcy
35.
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court as a court of equity has the power to achieve the objective of equitable distribution of the assets of the estate by subordinating certain claims
on equitable grounds, that power has defined limits:
First equitable considerations can justify only the subordination of claims,
not their disallowance ....
Second, three conditions must be satisfied before the exercise of the
power of equitable subordination is appropriate. (i) The claimant must
have engaged in some type of inequitable conduct. . . .(ii) The misconduct must have resulted in injury to the creditors of the bankrupt or
conferred an unfair advantage on the claimant . . . .(iii) Equitable subordination of the claim must not be inconsistent with the provisions of
the Bankruptcy Act."
The power to subordinate a claim does not turn on whether the inequitable conduct arose out of a particular claim. Further, the purpose of subordination is remedial rather than penal, and therefore the extent of subordination should be governed by the amount of harm suffered. On the issue
of burden of proof, the court said that where the conduct of fiduciaries is
challenged, the burden shifts to them to prove that they acted in good faith
and that the underlying transaction was inherently fair.
The trustee argued for subordination on the grounds of undercapitalization, mismanagement, and abuse of fiduciary position. On the issue of
undercapitalization, the court held that "Ithe operative facts are knowing undercapitalization and the attendant unfairness to the creditors of the
corporation."'" In determining what amount of capitalization is adequate,
the court adopted a general rule of reason: what a prudent man with a
background in the particular business would believe to be reasonable capitalization.
The court concluded that the record supported neither the finding that
the business was undercapitalized, nor those of mismanagement and abuse
of fiduciary position.
38.
39.

Id. at 699-700 (citations omitted).
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Constitutional Civil Law
By Alfred 0. Bragg, III*

I.

VOTING RIGHTS

If the Constitution of the United States is viewed as a social compact
simultaneously espousing majoritarian and libertarian ideals, the sources
of much of the conflict surrounding this document are readily discerned.
The central working feature of a compact which creates majoritarian political institutions which it invests at the same time with libertarian precepts
is the frequent need for the former to give way before the pressures exerted
by the latter in the name of "discrete and insular minorities".' Since
Marbury v. Madison,2 tradition has decreed that resolution of such conflicts rests with the courts. Until the decision in Baker v. Carr,3 it was
generally supposed that the federal courts would refrain from tilting the
majoritarian electoral process to favor the interests of isolated groups of
claimants unless officialdom had barred the path to the voting booth or
had literally interfered with the casting of the ballot.' Once the ballot was
cast and counted, it was supposed that any impairment of its influence on
the election process, resulting from clandestine arrangements going to the
actual structure of the body politic, lay beyond the pale of judicial correction.5 After the Supreme Court in Baker ruled otherwise, dilution of the
ballot resulting from geographical discrimination practiced by state legislatures8 retreated swiftly before the advance of the "one person, one vote"
doctrine which the Supreme Court announced a short while later in
Reynolds v. Sims.7 This doctrinal outgrowth of the constitutional command forbidding denial to any person of "the equal protection of the laws",
* Senior Staff Attorney, Georgia Legal Services Program, Macon, Georgia. Duke University (A.B., 1969); University of Georgia (J.D. 1973).
1. United States v. Carolene Prod. Co., 304 U.S. 144, 153 n.4 (1938).
2. 5 U.S. (1 Cranch) 137 (1803).
3. 369 U.S. 186 (1962).
4. See, e.g., Smith v. Allwright, 321 U.S. 649 (1944); Lane v. Wilson, 307 U.S. 268 (1939);
Nixon v. Condon, 286 U.S. 73 (1932); Nixon v. Herndon, 372 U.S. 536 (1927); see also United
States v. Classic, 313 U.S. 299 (1941); Guinn v. United States, 238 U.S. 347 (1915); cf.
Gomillion v. Lightfoot, 364 U.S. 339 (1960) (resetting municipal boundaries to exclude virtually all black residents from city limits is a violation of the Fifteenth Amendment).
5. See also Pacific States Tel. & Tel. Co. v. Oregon, 223 U.S. 118 (1912).
6. E.g., Burns v. Richardson, 384 U.S. 73 (1966); Swann v. Adams, 383 U.S. 210 (1966).
7. 377 U.S. 533 (1964). See Wesberry v. Sanders, 376 U.S. 1 (1964); Gray v. Sanders, 372
U.S. 368 (1963).
8. U.S. Const. amend. XIV, §1.
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was extended to local governments in Avery v. Midland County.' To fashion relief in geographical discrimination cases, there devolved upon the
courts the complicated task of ensuring some semblance of numerical demographic parity in the redrawn election districts so that "no substantial
variation from equal population" would be allowed.'"
The constitutional problems raised in Reynolds seemingly vanish if all
the candidates for legislative offices in city or county government are
elected by all residents of the governmental unit. Of the possible universe
of electoral systems, this "at-large" or "multi-member" (as opposed to
"single-member") system would seem uniquely equipped to banish the
constitutional objections voiced in Reynolds, because the "at-large" system yields equality in ballot-effectiveness with unique mathematical precision." However, one reality which confronted the Fifth Circuit during
1977 was that this superficially elegant solution to the Reynolds problem
encourages a worse and more subtle constitutional mischief: the use of the
at-large system to perpetuate white majority rule at the expense of racial
minorities. This problem was initially recognized by the Supreme Court
in White v. Regester.'2
The Fifth Circuit has been the battleground upon which the White line
of electoral dilution conflicts has been waged. Commencing with its seminal decision in Zimmer v. McKeithen, the court of appeals has decided
a series of cases fixing the conditions under which an at-large election
scheme will be held constitutionally invalid and the criteria to be used in
fashioning relief." These criteria were borrowed largely from the Reynolds
line of decisions which held that, barring unusual circumstances, a federal
court must use single-member districts in framing its decree once it has
found an election scheme to be unconstitutional. 5 The discretion which
Zimmer gives the courts to determine whether a given voting configuration
denies equal protection to minority voters by excluding them from meaningful participation in the political process," together with recent suggestions by the Supreme Court that racial intent must be proved in order to
establish such a denial," yielded mixed results in the voting cases which
9. 390 U.S. 474 (1968).
10. Id. at 485.
11. See Dusch v. Davis, 387 U.S. 112 (1967).
12. 412 U.S. 755 (1973).
13. 485 F.2d 1297 (5th Cir. 1973) (enbanc), aff'd on other grounds sub nom. East Carroll
Parish School Bd. v. Marshall, 424 U.S. 636 (1976).
14. E.g., Nevett v. Sides, 533 F.2d 1361 (5th Cir. 1976); Perry v. City of Opelousas, 515
F.2d 639 (5th Cir. 1975); Wallace v. House, 515 F.2d 619 (5th Cir. 1975), vacated on other
grounds, 425 U.S. 947 (1976).
15. Chapman v. Meier, 420 U.S. 1 (1975); Connor v. Johnson, 402 U.S. 690 (1971). See
East Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976).
16. 412 U.S. at 765-67.
17. Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252 (1977); Washington v.
Davis, 426 U.S. 229 (1976). Shortly before this article went to press, the Fifth Circuit handed
down decisions in four consolidated cases which ostensibly brought Zimmer and its progeny
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the Fifth Circuit decided during 1977.
The facts in Lipscomb v. Wise 8 were complicated by the presence of
more than one competing racial minority." Lipscomb involved a challenge
by black and Chicano residents of Dallas, Texas, of the constitutional
validity of the at-large method used to elect the eleven members of the city
council. The district court ordered that the city of Dallas be divided into
eight single-member districts, but approved the retention of three at-large
seats. 0 The court of appeals reversed the district court's decree on the
authority of East Carroll Parish and Chapman." It rejected the defendants' argument, which had been adopted by the district court, that the
presence of the numerically weak Chicano community in Dallas gave rise
22
to a "special circumstance" justifying the retention of at-large seats.
None of the parties before the Fifth Circuit challenged the district court's
finding that minority access to the political process, especially by black
voters, was barred by dilution of ballots as a result of the at-large election
format.3
In Lipscomb, the only question was the retention vel non of at-large
seats. However, in Kirksey v. Board of Supervisors," an en banc Fifth
Circuit faced the troublesome question of the extent to which a district
court should use racial considerations in drawing ward lines incident to
shaping relief once it has determined that the effect of minority votes is
into harmony with the racial intent requirements of Washington and Arlington Heights. See
Nevett v. Sides, No. 76-2951 (5th Cir. March 29, 1978); Bolden v. City of Mobile, Nos. 764210, 77-2042 (5th Cir. March 29, 1978); Blacks United v. City of Shreveport, No. 76-3619
(5th Cir. March 29, 1978); and Thomasville Branch of NAACP v. Thomas Co., No. 77-1196
(5th Cir. March 29, 1978). In these cases, the court of appeals held that once minority
claimants have marshalled sufficient proof of the Zimmer criteria to support an ultimate
finding of denial of minority access to the body politic, they have ex proprio vigore proved
by logical inference that racial intent is one of the motivations underlying the perpetuation
of the at-large scheme. This showing is a sufficient predicate under the Arlington Heights test
for a conclusion of law that a violation of the Fourteenth Amendment is present. See 429 U.S.
at 265-66.
18. 551 F.2d 1043 (5th Cir.), application for stay granted, 98 S. Ct. 15, 54 L. Ed. 2d 41
(Powell, J.), cert. granted, 98 S. Ct. 716, 54 L. Ed. 2d 295 (1977).
19. Id. at 1045-46.
20. Id. at 1045; see also Lipscomb v. Wise, 399 F. Supp. 782 (N.D. Tex. 1975).
21. East Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976); Chapman v. Meier,
420 U.S. 1(1975).
22. 551 F.2d at 1047-48. The Chicano population, rather than being concentrated, was
dispersed throughout the city. In conformity with the settled rule that no one has a constitutional right to political representation by a member of his or her own race, the Fifth Circuit
upheld the refusal of the district court to carve out a predominantly Chicano, hence politically "safe," election district. To draw wards small enough so that Chicano voters could enjoy
a majority in one or more of them would have entailed a large number of wards, resulting in
a city council of unwieldy size. Such an arrangement, the court of appeals concluded, would
not give the Chicanos any more political access than they had enjoyed under the former atlarge system. Id.
23. Id. at 1045.
24. 554 F.2d 139 (5th Cir.) (en banc), cert. denied, 98 S.Ct. 512, 54 L. Ed. 2d 454 (1977).
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being unconstitutionally diluted. The immediate issue before the court of
appeals was whether, in fashioning its decree, the district court must counteract the effects of prior dilution by carving out preponderantly black
voting districts as political sanctuaries, thereby virtually ensuring the election of minority candiates from such districts. A review of the facts which
gave rise to this phase of the Kirksey litigation gives a greater appreciation
of the dimensions of the issue.
An overwhelming majority of Hinds County's black citizens live in Jackson, the state capital of Mississippi." In response to an order by the district
court, the defendant officials submitted a proposed decree establishing five
election districts in Hinds County." The proposed district boundaries fragmented the heavy concentration of minority residents living in Jackson, so
that the black voters constituted a minority in each of the five districts.2
Rejecting the plaintiffs' proposed decree, the district court adopted the one
that Hinds County submitted.2 8 A panel of the Fifth Circuit affirmed. 9
Overruling the panel affirmance, the en banc court of appeals held that
once a systematic exclusion of minority voters is shown to have cancelled
out minority voting strength, relief ostensibly fashioned to secure future
minority access may not fragment a geographically concentrated pocket of
minority voters whose sole claim to political strength historically has lain
in block voting.2 0 The Fifth Circuit noted that under the plan which the
district court had approved it would have been impossible for black voters
'3
"to ever elect a candidate of their choice." '
In one of the three dissenting opinions in Kirksey, Judge Hill urged that
the majority's holding that relief in a dilution case must allow minority
voters to elect "a candidate of their choice" is an invitation to use racial
gerrymander.3 2 Also, the dissent raised the question whether this inverse
application of Gomillion v. Lightfoot 33 dooms the constitutional validity of
the formula used by the majority in Kirksey. However, the dissenting
.25. Id. at 140-41. See also Kirksey v. Board of Supervisors, 528 F.2d 536 (5th Cir. 1976).
An additional claim in the case was the failure of the defendant municipal officials to secure
federal clearance before implementing a change in voting procedure. Voting Rights Act of
1965, §5, 42 U.S.C.A. §1973c (1974). See 528 F.2d at 537; 554 F.2d at 140-41.
26. 554 F.2d at 141.
27. Id. Information available to the district court nonetheless indicated that the white
voters in two of the wards enjoyed at best a razor-thin numerical majority, and that in these
wards the absolute population figures disclosed that black persons outnumbered white ones.
28. Kirksey v. Board of Supervisors, 402 F. Supp. 658, 677-78 (S.D. Miss. 1975).
29. Kirksey v. Board of Supervisors, 528 F.2d 536 (5th Cir. 1976).
30. 554 F.2d at 148.
31. Id. at 149. For a bloc of minority voters to influence the election of a candidate of their
choosing, thereby availing themeselves of the normal give and take of modem urban coalition
politics in order to influence political decisions, is a necessary condition of meaningful access.
32. Id. at 160-61. (Hill, J. dissenting).
33. 364 U.S. 339 (1960); cf. United Jewish Organizations of Williamsburgh, Inc. v. Carey,
430 U.S. 144 (1977) (use of racial considerations in legislative reapportionment to ensure
adequate minority representation is constitutionally valid).
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opinion in Kirksey failed to reckon with certain factors, one of the most
important being the absence from Kirksey of any suggestion that the voters
of either race were in danger of having their votes diluted as a result of the
decree proposed by the plaintiffs and ultimately endorsed by a majority
of the Fifth Circuit. Further, the suggestion by the dissent that the plan
embraced by the majority, merely because it failed to fragment minority
voting concentrations, unconstitutionally tipped the scales in favor of minority voters has no logical validity, because it presupposes that the status
quo ante in Hinds County was constitutional. Even the district court had
not subscribed to this notion. The argument by the dissent further ignores
the critical distinction between the rather limited duties of a legislative
body undertaking to draw electoral district lines and the more exacting
duties which devolve upon a federal court when it has made a finding of
dilution. The short answer to the dissent is that relief in the wake of a
finding of dilution must not be allowed to perpetuate the same constitutionally infirm conditions which the plaintiffs sued to prevent in the beginning. This is certainly a truism, but one which seems to have eluded the
dissent entirely.
Perhaps because it was alarmed at the suggestion that it was endorsing
a racial gerrymander, the Fifth Circuit in Kirksey wrestled needlessly with
the spectre of Gomillion and invoked the aid of United Jewish
Organizationsin exorcising it.34 Even if United Jewish Organizationsis not
considered, Gomilion is scarcely credible authority for the argument that
a district court reaching out to correct prior racial inequities must remain
racially blind at the expense of meaningful relief. 5 Moreover, United Jewish Organizationsis at best oblique authority for defining the duties of a
district court which has made a finding of dilution.3
The existence vel non of dilution was also before the Fifth Circuit in
3
David v. Garrison,
" in which the court of appeals ruled that findings of
fact by the district court were inadequate to support a finding that dilution
was present. David was a challenge to the use of at-large voting in the town
of Lufkin, Texas. The district court had entered a decree which invalidated
the at large elections there and set up six single-member election dis34. 554 F.2d at 151-52.
35. It may be argued that because the percentage of persons of voting age who were black
approached 50% in several of the districts created by the decree, black voters were assured a
substantial influence on the outcome of any election held pursuant to the decree, and that
they were thus afforded adequate relief. However, this argument has limited validity when
applied to a racially polarized electorate which votes purely along racial lines. In such a case,
the racial solidarity displayed by even a very slender white majority may be used to defeat
the political aspirations of a very large black minority. The district court had evidence that
precisely such a situation prevailed in Hinds County. See 402 F. Supp. at 670-71.
36. The issue there was the extent to which racial considerations could constitutionally
be used in reapportioning legislative election districts which had not satisfied the requirements imposed by §5 of the Voting Rights Act of 1965, 42 U.S.C.A. §1973c (1974).
37. 553 F.2d 923 (5th Cir. 1977).
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tricts.3 The court of appeals vacated the decree and remanded the case

because of inadequate findings. However, the district court had specifically found as fact a virtual absence of black employees from municipal
government, a marked inferiority in the delivery of municipal services to
black neighborhoods, and a notable lack of success at electing the one
black candidate who ran for elective office despite a strong turnout of black
voters. The district court also found that racially polarized voting had
helped bring about the defeat of that black candidate. 9
The salient feature of the David decision is its failure to shed any light
on what findings are sufficient to justify a district court's ruling that access
to the political process had been unconstitutionally barred to minority
voters. Although the above findings, when coupled with a further finding
of racial intent, may be sufficient for an ultimate finding of dilution, the
David court leaves us to conjecture, because it failed to venture that
suggestion. While David is logically vulnerable in a number of respects
when considered alongside White and East CarrollParish,its vulnerability
becomes especially manifest in its application of the first of the four criteria enunciated in Zimmer v. McKeithen' to the workings of the electoral
process and the impact of the at-large voting device upon minority participation in that process. The majority in David asserted that because the
lone minority candidate who ran for election succeeded in getting his name
onto the ballot, "there is minority access to the nomination process."" This
statement has no relevance at all, because the whole point of White and
the line of decisions based on it is that an at-large electoral scheme bearing
every outward semblance of fairness may nonetheless work a denial of
access. The decisions in White and Zimmer spring from a recognition that
a reasonably sophisticated political clique bent on smothering the political
aspirations of minority candidates may do so by maintaining the at-large
format and carefully fanning racial discontent at election time to ensure
voting along racial lines. With devices as subtle as these available, a political tactician of even mediocre talents will shun such flagrant devices as
leaving black candidates off the ballot entirely, especially when letting
minority names onto the ballot will preserve the appearance of fairness.' 2
38. Id. at 925.
39. Id. at 928-30.
40. 485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd on other grounds sub nom. East Parish
School Bd. v. Marshall, 424 U.S. 636 (1976).
41. 553 F.2d at 929. If the phrase "nomination process" literally means that, the majority's assertion may be dismissed by the simple observation that the political process as a
whole encompasses much more than simply being nominated. If the use of the term is meant
to suggest that the process is totally open, the statement is squarely in conflict with White
and its progeny.
42. Indeed, the election of three black candidates in Zimmer was insufficient to preclude
a finding of dilution. 485 F.2d at 1307. Therefore the statement in David that the nomination
of one black candidate signifies the presence of access is a fortiori baseless. In so holding, the
Fifth Circuit closed its eyes to the reality that the inclusion of a single minority candidate is
mere window dressing as much as the hiring of token minority employees may be; also this
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In applying this Zimmer criterion, the Fifth Circuit turned a deaf ear to
this axiom of conventional political wisdom.
Therefore, acceptance of the notion that the presence of minority names
on the ballot justifies a finding that minority candidates enjoy unfettered
access to the political process would relegate Zimmer to a limbo of permanent meaninglessness." The evident failure of the court in David to recognize that its holding cannot be reconciled with Zimmer does not exhaust
the analytical flaws in the David opinion. On the second of the four
Zimmer criteria, the court of appeals took the district court to task for
finding that the city of Lufkin had provided inadequate municipal services
to black neighborhoods because it had failed to make additional findings
"as to which of these services or conditions are the responsibility of the
City Commission."" The court assumed that the duty to maintain an
adequate level of municipal services could have rested with a political body
other than the city commission, but it spoke as though the burden of so
proving was on the plaintiffs rather than on the commission. To charge one
party with the duty to establish the nonexistence of every fact which could
potentially exonerate the other is to charge the former with a hopeless task.
That, however, is what the court did in David. In like manner, the David
court refused to ascribe any significance to the total absence of black
municipal employees, because in its findings the district court had failed
to exclude every possibility that this state of affairs sprang from innocent
origins. 5 The court intimated that racial hiring disparities may not be
material "if the all white city employees see to it that the black community
receives equal city services."'" Also, the court noted that remedies to correct such racial disparities are available under Title VII of the Civil Rights
Act of 1964.' 7
The third variable in the Zimmer equation, "the strength of the state
policy favoring at-large elections," 8 also received cavalier treatment in
David. The court of appeals, after chiding the district court for not making
findings on this issue, observed somewhat cryptically that Texas law repronouncement cannot be reconciled with the holding in Zimmer. The affirmance of Zimmer
in East Carroll Parishshould have silenced further debate. Moreover, Zimmer itself expressly
recognizes the probability that the inclusion of minority names on the ballot is a hollow
gesture made in the hope of deterring dilution challenges. Id.
43. Equally baffling is the intimation in David that the small size of an electorate diminishes the likelihood of dilution of minority ballots. 553 F.2d at 929. The sole authority for such
a statement is Connor v. Johnson, 402 U.S. 690 (1971), which stated the converse proposition
in reference to state legislative districts. Id. at 692. The David holding is thus a non sequitur.
44. 553 F.2d at 929.
45. Id. at 929-30.
46. Id. at 930. Because, as the dissent points out, municipal services in Lufkin are far from
equal, and because the district court made findings to that effect, this assertion has no
discernible relevance to the case. See 553 F.2d at 932 n.1.
47. 553 F.2d at 930. See 42 U.S.C.A. §§2000e-2017 (1974 & Supp. 1977). This statement
blurs the distinction between relief and the evidence used to prove entitlement to relief.
48. 553 F.2d at 930.
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quired at-large elections for cities with populations of less than 5,000."
Since the city of Lufkin had a population exceeding 23,000 at that time,"
one is left to speculate on the relevance this statement has to the facts in
David. The court concluded this arm of its analysis by observing that the
use of at-large elections in Lufkin could not have had racist origins, because that system had been used for over sixty years.5 When the at-large
system was established, disenfranchisement of its black citizens was
achieved by resort to less subtle means.52 The notion that an election
scheme has a stronger claim to constitutional validity because it was
hatched in a political milieu when the aspirations of black citizens had
already been callously wrecked by even more egregious devices reflects
counterfeit logic for at least three reasons. First, that such a scheme necessarily sprang from constitutionally defensible motives5 does not inescapably follow from the premise that wholesale elimination of the black vote
was a fait accompli before at large voting was inaugurated. Second, the
argument presupposes that it is valid to examine that at-large device in
isolation, thereby ignoring the complexity of the social and political setting
which gave birth to it. Lastly, the argument lays bare an analytical fallacy:
the court in David vindicated its conclusions by seizing upon the regrettable features of the milieu from which the at-large scheme arose, but at the
same time it spurned evidence of much more recent events even though
the latter tend to prove that at-large elections and racial voting worked in
tandem to cultivate racial inequality."
The final Zimmer consideration is whether the vestiges of earlier racial
discrimination continue to infect the political process by diminishing full
minority participation in that process. In David, the court pointed to
strong black voter turnout in Lufkin as evidence that no such lingering
effects existed there.5 This approach is logically quaint, because it ignores
the fact that minority participation in the political process may be measured only by gauging its actual results. The results in Lufkin spoke for
themselves."
The minority voters in Hendrix v. Joseph 7 fared no better than did those
in David. The Hendrix case involved a challenge of the at-large scheme
49. Id. See Tax. REv. Civ. STAT. ANN. art. 977 (Vernon).
50. 553 F.2d at 930.
51. Id.
52. Id. citing McGill v. Gadsden Co. Comm'n, 535 F.2d 277 (5th Cir. 1976).
53. E.g., to ensure the political dominance of upper- or middle-income voters over lowerincome ones, or those in some sections of town over those living in other sections.
54. 553 F.2d at 934 (Tuttle, J., dissenting).
55. Id. at 930.
56. The lone minority candidate received more votes than either of his white opponents,
but was forced into a runoff because he failed to garner a majority of the votes cast. In the
runoff, this black candidate and his remaining white opponent were the only contestants; the
black candidate lost. 553 F.2d at 925.
57. 559 F.2d 1265 (5th Cir. 1977).
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used since 1957 to elect the County Commission of Montogomery County,
Alabama." The Fifth Circuit intimated in Hendrix, as it had in David,
that the success of minority candidates in getting onto the ballot automatically suggests that the political process is open to black contenders." The
court's opinion in Hendrix contains all the doctrinal infirmities which
plagued the reasoning in David, on which it relied extensively. Hendrix
contains an additional analytical flaw which was implied in David, but
never expressed. The Hendrix court said:
When the findings of the court that the voting in Montgomery County is
polarized along racial lines and that no black has ever been elected to the
Commission are also considered, it would seem apparent that the system
suffers from lingering effects of previous racial discrimination. But this
cannot be the sole criteriafor changing a political system.10
Under the reasoning of Zimmer, this combination of facts may well be a
sufficient condition, albeit not a necessary one, for invalidating an at-large
scheme. When racial voting is statistically proved, it shows that racial
considerations eclipse all others in deciding which way the votes are cast.
Racial loyalties ordain the outcome of the contest. Assuming that the
members of the Commission of Montgomery County regulate its affairs in
accordance with usual political principles, it is a safe conjecture that they
consider themselves accountable primarily to those who elected them, the
white voters. Human fallibility being what it is, politicians who owe their
elections to racial voting are not likely to make decisions wholly free of
racial overtones. 6'
Deeming the findings of the district court inadequate, the Fifth Circuit
in Hendrix vacated and remanded for more detailed findings consistent
with the cases discussed in David.12 One wonders how much more detailed
findings of fact must be in order to spell out a denial of voter access.
Because the at-large scheme challenged in Hendrix only dated from
1957, it should not have been accorded the limited deference paid to older
at-large schemes attacked in other cases. However, the Hendrix court said
that use of the at-large system by 35 of the 67 counties in Alabama disclosed the possible existence of a state policy endorsing this device." The
58. 559 F.2d at 1267.
59. Id. at 1268. While the actual election of a black candidate would be material in
determining whether minority candidates are precluded from full participation in the electoral process, see Zimmer v. McKeithen, 485 F.2d at 1307, the nomination of one has no
significance whatever. No black candidate in Montgomery County had been elected to its
commission. 559 F.2d at 1270.
60. 559 F.2d at 1270 (emphasis supplied).
61. Racial voting is likely to yield a racially unequal distribution of municipal resources.
The reason for this inequity is by no means remarkable: it is the standard idiom by which
the gratitude of elected officials is conveyed to those who voted for them.
62. 559 F.2d at 1271.
63. 559 F.2d at 1269-70.
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court then inexplicably pointed to the use of at-large voting by Dallas
County and Gadsden County for a number of decades as further evidence
of a racially neutral state policy favoring the at-large arrangement." This
discloses nothing more than the absence of any such tradition; 5 it is a
truism that a practice which nearly half the counties in the state have
abandoned is no state policy at all, and a fortiori possesses neither the
strength nor the depth which Zimmer demands in order for it to become a
variable in the Zimmer equation.
6
Parnell v. Rapides Parish School Board"
does little to redeem the case
law from the chaos spawned by the David and Hendrix opinions. Parnell
arose from a stituation growing out of the hiatus between Reynolds and its
"one-person, one vote" mandate and the White condemnation of at-large
voting. The at-large scheme challenged in Parnell was devised in an attempt to create numerically equal districts and thus fulfill the Reynolds
requirements. 7 The outcome of this endeavor was the creation of three
multi-member districts. The number of representatives for each district
was determined according to the population which it represented. One
single-member district was also created." An action was filed in 1973 challenging the validity of the three at-large districts. The district court's
judgment invalidating the use of the multi-member districts was vacated
by the Fifth Circuit in Bradas v. Rapides ParishPolice Jury,"'which held
that no prima facie case of denial of access had been proved.
The plaintiffs in Parnell filed their action three years after the Bradas
attempt. They secured an injunction invalidating once more the at-large
voting scheme caused by the use of multi-member districts.70 The Fifth
Circuit affirmed basing its decision on a straightforward application of
Zimmer standards.7 Also, the manner in which the court cleared the res
judicata hurdle was remarkable. The court of appeals justified its departure from the merger and bar effect of resjudicataby invoking the Zimmer
affirmance in East Carroll Parish as an intervening legal development of
sufficient moment to overcome it. The court also relied on Mach v. East
Baton Rouge ParishSchool Board." The Fifth Circuit affirmed in Parnell,
64. Id. at 1270.
65. The strength of a local tradition favoring at-large elections would logically seem to
have diminished significance to the presence vel non of denial of access. Rather, its proper
role would seem to be as a factor in determining whether any at-large seats are to be retained
once denial of access is shown.
66. 563 F.2d 180 (5th Cir. 1977).
67. Id. at 181-83.
68. Id. at 182.
69. 508 F.2d 1109 (5th Cir. 1975), vacating 376 F. Supp. 690 (W.D. La. 1974), cited in 563
F.2d at 182-83.
70. Parnell v. Rapides Parish School Bd., 425 F. Supp. 399 (W.D. La. 1976), aff'd, 563
F.2d 180 (5th Cir. 1977).
71. 563 F.2d at 184.
72. 548 F.2d 594 (5th Cir.), cert. denied, 98 S. C1. 183, 54 L. Ed. 2d 132 (1977).
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but modified the decree of the district court to provide for an election "as
soon as reasonably practicable," 3 rather than delaying it until 1980 as the
original decree had prescribed."
It is impossible to reconcile David and Hendrix with Parnell. In turn,
Parnell is squarely consistent with the en banc holding in Zimmer and its
affirmance, albeit on other grounds, by the Supreme Court in East Carroll
Parish. Because the Supreme Court spoke with finality in East Carroll
Parish, the manifest unwillingness of some members of the Fifth Circuit
to apply the Zimmer requirements to these cases in a neutral fashion is
startling. Viewed most leniently, Hendrix and David represent a triumph
of passion over reason; at the worst, they reveal an intellectual dishonesty
on a scale rarely surpassed. 5 However it may be explained, the inability
of the Fifth Circuit during 1977 to bring some degree of internal order and
coherence to those cases governed by White and East CarrollParish may
rank as one of its chief institutional failures.
II. PRIsoNERs' RIGHTS
The rights of an isolated social minority more traditionally disfavored
than any racial minority gained the attention of the Fifth Circuit in some
major decisions during 1977. The court of appeals during the survey period
reviewed several district court decrees protecting the rights of penal inmates to be free of "cruel and unusual punishment,""6 inhering in conditions of physical confinement. In Smith v. Sullivan," inmates of the county
jail of El Paso County, Texas, challenged as unconstitutional the internal
conditions under which they lived. The district court found that the food
at the jail was lacking in nutrition, that there was no internal supervision
of inmates at a level adequate to prevent them from assaulting one another, no recreation, no educational or rehabilitation program, no medical
care, inadequate facilities and supplies for bathing and cleaning, and inadequate ventilation and lighting." The Fifth Circuit, agreeing with the district court that the "totality of circumstances" prevailing in the El Paso
County jail violated the Eighth Amendment, affirmed the relief it had
73. 563 F.2d at 187.
74. Id. at 185.
75. Unless by Plessey v. Ferguson, 163 U.S. 537 (1896), of which David and Hendrix are
philosophical echoes. Surely the announcement by the majority in David, 553 F.2d at 929,
and in Hendrix, 559 F.2d at 1268, that the presence of a minority candidate on the ballot
proves that minority voters enjoy unfettered access to the political system falls on the ears of
frustrated black voters with no less hollow a ring than the famous Plessy dictum fell on the
ears of their grandparents: that if black people felt that being relegated by law to separate
facilities subjected them to a stigma, it was "solely because the colored race chooses to put
that construction upon it." 163 U.S. at 551.
76. U.S. CONST. amend. VIII.
77. 553 F.2d 373 (5th Cir. 1977).
78. Id. at 375.
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prescribed in most respects." However, the court of appeals vacated the
decree to the extent that it required internal temperatures to be maintained within a specified range, prescribed pay scales for security personnel, set a deadline on the completion of permanent recreational facilities,
and imposed generic limitations on the types of food that could be served
at meals.80 The court affirmed the decree in all other respects, including a
requirement that the officials at the county jail implement grievance procedures in accordance with the dictates of procedural due process as outlined by the Supreme Court in Wolff v. McDonnell."'
The Smith court accorded little significance to the fact that of the 550
inmates confined in the El Paso County jail at any one time, more than
400 were there awaiting trial and had, therefore, not been convicted of any
offense."2 The Eighth Amendment prohibition of "cruel and unusual punishments" is by definition inapposite to pretrial detainees, upon whom no
"punishments" may be constitutionally imposed. Thus, the conditions
under which pretrial inmates are incarcerated may be examined to determine whether they infringe any "liberty" interest protected by procedural
due process. When the invasion of a protected "liberty" interest exceeds
that required to secure the fulfillment of demonstrated governmental
needs, there is a classic infringement of due process. 3 To the degree that
the limited freedoms demanded of the penal setting by the rigors of due
process converge with those limited freedoms required by the Eighth
Amendment for convicted prisoners, the inquiry is academic. The sole
governmental interest in holding a person accused, but not yet convicted,
of a crime is to ensure his appearance for trial;' therefore, any abridgment
of that prisoner's personal liberty beyond that essential for achieving that
narrow official purpose is irrational and hence a deprivation of liberty
"without due process of law."" Since the convicted inmate is subject to
more severe physical constraints, which are rendered constitutionally legitimate by the fact of conviction, it follows that the interests which he
possesses by virtue of the Eighth Amendment exact a lower standard of
conduct from penal officials."8
Practical considerations may influence a federal court in a penal conditions case to gloss over these technical distinctions between the requirements of the Eighth Amendment and the more exacting requirements of
the Fourteenth by simply extending the same protections to all inmates.,7
79. Id. at 378.
80. Id. at 379, 380-81.
81. 418 U.S. 539 (1974).
82. 553 F.2d at 379.
83. See Shelton v.Tucker, 364 U.S. 479, 488 (1960).
84. See, e.g., Duran v.Elrod, 542 F.2d 998, 999 (7th Cir. 1976); Rhem v.Malcolh, 507
F.2d 333, 336-37 (2d Cir. 1974).
85. U.S. CONST. amend. XIV, §1.
86. See, e.g., McCray v.Sullivan, 509 F.2d 1332, 1334 (5th Cir. 1975).
87.

The practice of holding unconvicted inmates with convicted ones in the same facility
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This is largely what the Fifth Circuit did in Miller v. Carson," in which it
affirmed in all salient respects a decree regulating the future operation of
the Duval County, Florida, jail."9 The district court had divided the inmate
population into three subclasses for the purposes of the litigation:" pretrial
inmates, convicted inmates, and federal prisoners awaiting either trial or
transfer to some federal facility." The district court found that overcrowding and understaffing combined to make inmate security and medical care
virtually nonexistent, and that sanitation was unknown inside the jail. The
lower court also found that murders and homosexual rapes were frequent
occurrences, and that rats abounded in such numbers that the inmates
made a sport of catching them. 2 These and other findings, many of which
bore a close resemblance to those in Smith, persuaded the district court
that these conditions, examined as a whole, violated the Eighth Amendment. Without mentioning the Eighth Amendment, the court of appeals
affirmed on the basis of the Fourteenth." In addition to the requirements
the Fifth Circuit had endorsed in Smith, the court in Miller upheld a
decree spelling out contact visitation between pretrial inmates and persons
on the outside, and the appointment of an ombudsman to oversee the daily
operation of the Duval County jail." With the sole exception of modifying
the injunction to provide that the ombudsman would not remain a permanent fixture in the Duval County Jail, the court affirmed the district
court's decree. 5
The question of medical attention for convicted prisoners came before
the Fifth Circuit in Williams v.Edwards." As in Smith and Miller, scope
of relief was the dominant question. Unlike in either of those cases, the
scope of relief question in Williams attained constitutional dimension.
Williams arose as a pro se challenge testing the constitutionality of overcrowding at a Louisiana State Penitentiary and of the lack of essential
medical services to the inmates confined there.97 The district court's decree
enjoined the defendants from operating the state penitentiary unless they
is universal as a temporary measure while the latter are awaiting transfer elsewhere. As to
any one inmate, the technical distinction raised supra may therefore be one largely devoid of
practical significance.
88. 563 F.2d 741 (5th Cir. 1977).
89. Id. at 744.
90. See FED. R. Civ. P. 23.
91. 563 F.2d at 743-44 n.1.
92. Id. at 745.
93. Id. at 746-47.
94. Id. at 752.
95. In a related action, the Fifth Circuit certified to the Supreme Court of Florida the
question whether the state Secretary of Offender Rehabilitation had acted within his statutory authority in promulgating a rule prescribing discretionary criteria for determining
whether conditions of penal confinement are adequate. Miller v. Carson, 563 F.2d 757 (5th
Cir. 1977).
96. 547 F.2d 1206 (5th Cir. 1977).
97. Id. at 1208.
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satisfied an array of conditions going to virtually every aspect of the daily
lives of the inmates. It further directed the defendants to file a proposed
timetable for the fulfillment of these conditions on a lasting basis, including the necessary financial commitments."
The sole question which confronted the Fifth Circuit was whether the
injunctive relief prescribed by the district court was sanctioned by the
Eleventh Amendment'" as construed by the Supreme Court in Edelman
v. Jordan.'0' Reading the injunction of the district court as requiring the
diversion of monies belonging to the State of Louisiana from the purposes
for which they were originally allocated, the defendant officials argued that
the decree interfered with the exercise of a function lying beyond the reach
of the federal judicial power, because it commanded the official expenditure of monies which would otherwise have either been appropriated for
°
other purposes or not appropriated at all.' 0
The Fifth Circuit in Williams affirmed the judgment of the district court
that the "totality of conditions" which prevailed at Angola fell short of
Eighth Amendment requirements.'"0 Unlike its decisions in Smith and
Miller, the court affirmed the Williams decree without qualification. 04 The
court of appeals rejected the contention that the decree exceeded the powers of the district court under the Eleventh Amendment. Reduced to its
core, the Williams decree was a prohibitory injunction in the classical
sense, because it merely forbade the continued operation of the state penitentiary unless the officials responsible for overseeing it first satisfied certain expressed conditions.' °0 Construing Edelman as condemning any federal decree which directly mandates a disbursement of state funds, the
Williams court held that the mere fact that obedience to this decree would
indirectly cost the State of Louisiana some money did not place it in
conflict with Edelman.'0
The Fifth Circuit in Williams displayed special concern for the quality
of medical care available to inmates. The district court found that prisoners with, on the average, no more than an eighth grade education were
setting broken bones and giving injections, sometimes without any prescriptions. 07 Homing in with special intensity on these and other conditions relating to the dismal caliber of medical care, the Williams panel had
98. Id. at 1209.
99. Id.
100. "The Judicial power of the United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted against one of the United States by Citizens
of another State, or by Citizens or Subjects of any Foreign State." U.S. CONST. amend. XI.
101. 415 U.S. 651 (1974).
102. 547 F.2d at 1209, 1212.
103. Id. at 1211, 1219.
104. Id. at 1219.
105. Id. at 1209.
106. Id. at 1213.
107. Id. at 1216-18.
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no trouble affirming the judgment of the district court. The Fifth Circuit
remanded the case for the purpose of calculating the number of inmates
the state penitentiary could house without overcrowding, and for a determination of the number of guards needed to ensure security at the institution. '0
Many of the same facts which gained the attention of the court in
Williams came before it once more in Newman v. Alabama,'0 a challenge
by Alabama inmates to the physical conditions under which they were
incarcerated. As in Williams, the Fifth Circuit affirmed a judgment that
the conditions pervading the Alabama prison system were "cruel and unusual" within the meaning of the Eighth Amendment." The court in
Newman turned immediately to the complicated question of relief. It affirmed the decree of the district court insofar as that decree provided for
adequate shelter, clothing, nutrition, sanitation, medical attention, and
the physical protection of the inmates from one another."' The decree also
provided that inmates were to be housed in individual cells, and imposed
a minimum on the allowable square footage that any inmate should have
as living space. The Fifth Circuit vacated the latter portion of the decree
and remanded for reconsideration in light of its intervening Williams decision."'
The district court's decree in Newman contained one feature that was
rather remarkable: it established a thirty-nine member "Human Rights
Committee" to oversee the operations of the Alabama Board of Corrections
and the confinement facilities it was charged with maintaining."' The
committee's expenses were to be defrayed by the State of Alabama, and
the decree assigned to the committee the function of ensuring that the
defendant officials acted in obedience to the mandate of the district
court."' Holding that this condition had exceeded the permissible scope of
108. Id. at 1219.
109. 559 F.2d 283 (5th Cir. 1977), aff'g Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala. 1976).
See also Newman v. Alabama, 503 F.2d 1320 (5th Cir. 1974), cert. denied, 421 U.S. 948 (1975).
110. 559 F.2d at 287, 292. Upon reading cases such as Williams and Newman, one is
tempted to make the bleak observation that the conditions being challenged parody the
language of the Eighth Amendment by being in fact "cruel and universal;" whatever else they
are, such conditions seem to be anything but "unusual."
111. 559 F.2d at 288. The court noted that although some of the conditions imposed by
the decree, "considered in isolation, may have gone beyond constitutional mandates but they
were justifiably invoked for the eradication of Eighth Amendment conditions." Id.
112. Id. See Williams v. Edwards, 547 F.2d at 1215. The court of appeals in Newman
offered no explanation for its determination that the decree as it related to minimum square
footage had to be remanded. Given the findings, the requirement by the district court that
the penal authorities provide every inmate with a minimum of 40 square feet of living space
and with 60 square feet within six months lies well within the permissible range of equitable
discretion. Pugh v. Locke, 406 F. Supp. 318, 322-23, 332 (M.D. Ala. 1976), aff'd sub nom.
Newman v. Alabama, 559 F.2d 283 (5th Cir. 1977).
113. ALA. CODE tit. 45 §§3, 10(1) (1958), cited in Pugh v. Locke, 406 F. Supp. at 322 n.4.
114. 559 F.2d at 288-290. However, the court did mandate that a monitor be named to
oversee each person. 559 F.2d at 290.
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equitable discretion, the Fifth Circuit vacated that portion of the decree. ' 5
The court refrained from explaining its holding in Newman as springing
from any express legal or constitutional mandate. With the exception of
these and other minor adjustments, the district court's decree was affirmed." 6
The significance of Newman inheres in the unusual relief which the
district court prescribed. The establishment by a federal court of an ongoing committee to oversee the daily administration of a state's correctional
process holds wide-ranging implications for the distribution of powers between the United States and the several states. Any adjustment of the
internal processes of the government of a state by a federal judicial decree
automatically raises questions of constitutional dimension. This is so because in deciding whether such a decree invades "powers . . .reserved to
the States" it is necessary to determine the extent to which state officials
are engaging in conduct "prohibited by [the Constitution] to the
States.""' The permissible scope of federal judicial intervention should
therefore expand in direct proportion to the ongoing severity of a constitutional infringement.
Taken together, Newman and Williams, and to a lesser extent Miller
and Smith, denote a shift in emphasis in litigation relating to the constitutionality of the internal conditions of penal confinement. A formidable and
ever-increasing body of cases has imparted factual content to the otherwise
vague prohibition of "cruel and unusual punishments" as stated in the
Eighth Amendment. Not applied to the states until Robinson v.
California,"' that prohibition, as it relates to the conditions under which
prisoners are to be confined, now possesses such a detailed factual gloss
that prolonged litigation over it has largely subsided. The question confronting federal courts is no longer what state correctional officials may
or may not do to remain within the limits prescribed by the Eighth Amendment. Instead, the question is what a district court may or may not do once
it determines that those limits have been transgressed.
Other actions by prisoners which came before the Fifth Circuit during
1977 arose from fact settings much narrower than those of Newman and
Williams. In Dorrough v. Hogan,"' an inmate at the federal penitentiary
in Atlanta sued for an injunction commanding the penal officials there to
115. However, the Fifth Circuit ordered the dissolution of so much of the injunction as
was directed to the Governor of Alabama, because his legal obligations with respect to the
running of the Board of Corrections were nominal. Id. at 290.
116. Also, the court vacated a prohibition which the decree had placed upon
"unreasonable searches" of visitors, noting cryptically that what is unreasonable outside the
penal setting may not be within it. Id. at 291. Furthermore, it vacated as moot a provision
delegating all prisoner screening and classification to the Prisoner Classification Project at
the University of Alabama because the project had disbanded. Id. at 290.
117. U.S. CONST. amend. X.
118. 370 U.S. 660 (1962).
119. 563 F.2d 1259 (5th Cir. 1977).
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provide better lighting, ventilation, and medical attention to him and
other prisoners assigned to the separate disciplinary area within the institution. Basing its affirmance on the district court's findings of fact, the
court of appeals ruled that the pro se plaintiff in Dorrough had failed to
present a prima facie case. In Blue v. Hogan,10 a case which came out of
the same facility, an inmate sued to determine the extent to which penal
officials could constitutionally interfere with the possession of certain
types of literature by convicted inmates. The plaintiff in Blue claimed that
his enjoyment of his subscriptions to several periodicals came within the
shelter of the First Amendment, and that its protection also extended to
his circulating the magazines to other inmates."' The district court, concluding that none of the periodicals in question were likely to induce
"imminent lawless action,"'' 2 issued an injunction commanding the defendants to return the confiscated magazines to the plaintiff and forbidding
further censorship. The district court based its ruling on Brandenburg v.

Ohio. ,13
The Fifth Circuit reversed. It ruled that Procunier v. Martinez,' 4 and
not Brandenburg,stated the legal principles controlling the outcome of the
case. In Procunier,the Supreme Court had held that a general prohibition
upon politically charged literature was constitutionally acceptable in a
prison setting, provided that the prohibition was logically related to the
advancement of some legitimate penal interest other than the suppression
of political expression. 15 Among the legitimate interests which the Court
enumerated in Procunier were institutional order and security.' 2
In Blue, the court of appeals was first faced with the riddle of whether
Brandenburg and Procunier enunciated the same or different tests. The
Fifth Circuit ruled that Brandenburgand Procuniermade use of different
tests, because Brandenburg imposes more stringent conditions upon the
suppression of speech than Procunier.Noting that Brandenburg requires
a showing of danger which is both likely and imminent, the court turned
to Procunier to see whether it brooked any comparison. The court concluded that the latter decision tolerates the suppression of literary matter
in the penal setting without a showing of either of the Brandenburg elements.'2 The court failed to elaborate further on its reasons for holding
Procunier applicable to the facts of Blue. However, the Court probably
120. 553 F.2d 960 (5th Cir. 1977).
121. The periodicals advocated the redress of inmate grievances through collective bargaining, 553 F.2d at 961, a tradition to which the Supreme Court has expressly declined to
lend its encouragement. See Jones v. North Carolina Prisoners' Labor Union, Inc., 433 U.S.
119 (1977).
122. 553 F.2d at 961 n.2.
123. 395 U.S. 444 (1969).
124. 416 U.S. 396 (1974).
125. 553 F.2d at 962; see Procunier v.Martinez, 416 U.S. at 413.
126. 416 U.S. at 413.
127. 553 F.2d at 963.

MERCER LAW REVIEW

[Vol. 29

applied Procurierbecause it arose in a penal setting identical in all material respects to the one in Blue, while Brandenburghad nothing to do with
prisoners. The special penological considerations which argued in favor of
the decision in Procunierwere missing from the Brandenburgequation.
In Davis v. Fisher,"' a prisoner alleged pro se that the defendant, the
Sheriff of Delta County, Texas, had subjected him to "involuntary servitude" in violation of the Thirteenth Amendment by keeping him beyond
the expiration of his legal term of imprisonment and by withholding the
wages due him for the work which he had done during that time. Reversing
a dismissal by the district court, the court of appeals ruled that the prisoner had stated a remediable claim.'29 The Fifth Circuit disposed of the
remainder of the plaintiff's claim, that he had been denied counsel at
trial,' by treating it as an application fror habeas corpus. The court then
affirmed the dismissal of these claims because the petitioner had not exhausted his state remedies. The court based its decision on Fulford v.
3
Klein.' '
The Fifth Circuit, in Morales v. Turman,31 2 returned to questions going
to the constitutional adequacy of confinement for juvenile offenders. An
adjudication on the merits of that case had been delayed by more than five
years of procedural sparring. 133 Morales came before the court of appeals
on remand from the Supreme Court, which had reversed an earlier decision
by the Fifth Circuit that Morales be decided by a three judge court. 3 The
case had grown from a narrowly-framed challenge to the refusal of Texas
juvenile authorities to give confined juvenile offenders access to counsel
into a frontal assault on virtually every facet of juvenile detention in the
state as a whole.' 3 5 When it first came before the Fifth Circuit, Morales
presented the question whether a single judge can bring statewide legisla3
tive and administrative policies to a standstill.
Addressing Morales for the second time, the court of appeals expressed
"considerable doubts about the legal theory of a right to treatment" which
128. 546 F.2d 66 (5th Cir. 1977).
129. Id. See FED. R. Civ. P. 12(b)(6).
130. See U.S. CONST. amend. VI.
131. 529 F.2d 377 (5th Cir. 1976).
132. 562 F.2d 993 (5th Cir. 1977).
133. See Morales v. Turman, 326 F. Supp. 677 (E.D. Tex. 1971); Morales v. Turman, 59
F.R.D. 157 (E.D. Tex. 1972); Morales v. Turman, 364 F. Supp. 166 (E.D. Tex. 1973); Morales
v. Turman, 383 F. Supp. 53 (E.D. Tex. 1974), cited in 562 F.2d at 995.
134. Morales v. Turman, 535 F.2d 864 (5th Cir. 1976), rev'd, 430 U.S. 322 (1977).
135. 562 F.2d at 995.
136. Actions commenced in United States District Courts on or before August 12, 1976 to
restrain the enforcement by state officials of statewide statutory or regulatory policies alleged
to be facially unconstitutional had to be decided by district courts composed of three judges.
Act of June 25, 1948, ch. 646, §§2281, 2282, 62 Stat. 928 (1948). After Morales had been filed,
this requirement was repealed. Act of August 12, 1976, Pub. L. No. 94-381, §§1, 2, 90 Stat.
1119 (1976).
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the district court had used as the foundation for its decree.' 3 The decree
contained detailed requirements for the Texas Youth Council to follow in
running juvenile detention facilities. These requirements included coeducational living environments, the retention of qualified psychologists experienced with adolescents, the administration to juveniles in detention facilities of Leiter and Wechsler intelligence tests designed to accommodate the
cultural orientations of children belonging to racial minorities, and an
examination of detained juveniles by qualified language pathologists.'
The court of appeals turned first to the issue of mootness generated by
intervening developments. The parties suggested that some of these developments signified radical change in the treatment of juvenile offenders. In
fact, the Texas Youth Council had been quickly moving toward community residence for juvenile offenders, and as a result, it had closed three
detention facilities.'39 The environment for teaching and treating juvenile
offenders housed within the remaining institutions had also undergone
sweeping changes with the inauguration of grievance procedures, acceleration in minority hiring and such innovations as wilderness survival training."10 Faced with these developments, the court of appeals suggested that
the denial by the district court of a motion to present evidence on the
events that had transpired since Morales was originally filed "may render
the denial of the motion an abuse of discretion.""' The court also noted
that the staleness of
the facts gave rise to the possibility that the claim
2
had become moot."

Thus, the Fifth Circuit in Morales could have, and probably should
have, avoided reaching the formidable questions going to the constitutional "right to treatment" mentioned by the Supreme Court in O'Connor
v. Donaldson." In Donaldson, the plaintiff, a nondangerous mental patient, had claimed that his liberty interests under the constitution dictated
that he either be treated or released.'4 The court of appeals proceeded to
rule on the constitutional claims in Morales despite its intimation earlier
in the opinion that some of the claims should be dismissed as moot. The
court noted that in Donaldson the Supreme Court did not decide the
extent to which treatment is constitutionally mandated for persons who
have shown a capacity for dangerous conduct." ' Reasoning that the claims
in Morales were raised by persons who had engaged in antisocial conduct
which, but for age, would have exposed them to criminal liability, the court
137.
138.

562 F.2d at 996.
Id. at 997.

139. Id. at 996.
140. Id. at 996-97.

141.
142.
143.
144.

Id. at 996.
Id.
422 U.S. 563 (1975).
Id. at 576. See U.S. CONST. amend. XIV, §1; see also Jackson v. Indiana, 406 U.S.

715 (1972); McKeiver v. Pennsylvania, 403 U.S. 528 (1971).
145. 562 F.2d at 998.
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of appeals equated juvenile offenders with convicted adults. The court said
that the environment in which juvenile offenders are detained must be
assessed under the Eighth rather than the Fourteenth Amendment.", It
was surely evident to the court that by transferring the analytical premise
of Morales to the Eighth Amendment, it had automatically destroyed the
constitutional assumptions underlying many of the more striking features
which the district court had incorporated into its decree.'47 The prohibition
of "cruel and unusual punishments"'' 5 imposes no obligation on penal
officials to rehabilitate detained persons by exorcising from them the sociopathological traits which brought them there."' Also, it should have been
evident to the court that in shifting to an eighth amendment analysis, it
was passing upon constitutional questions of no ordinary moment which,
for reasons stated in the very same opinion, it should not undertake to do
without a record setting out updated facts.
The Fifth Circuit's decision in Morales is therefore inexplicable unless
it is viewed as an exercise in judicial cornercutting. The court should have
confined its holding to the proposition that the district court had erred in
not reopening the record for the taking of further evidence, and should
have remanded for that purpose and for the purpose of determining the
question of mootness of several of the claims presented. Not content with
that, the court proceeded to decide those claims, thereby foreclosing consideration of some of them altogether without knowing the current underlying facts and thus without knowing whether the claims possessed any
residue of adverseness critical to the exercise of federal judicial power.150
The court in Morales ruled on a record so outdated that it had held earlier
in the same opinion that the evidence should be reopened in order to
determine the mootness of those very claims. By deciding that juvenile
offenders have no protectable liberty interests in the conditions attending
146. Id.
147. The working assumption that the juvenile offenders in Morales were indistinguishable from adult criminals is central to both its reasoning and its result. That assumption, entailing as it does a shift of the analysis from the Fourteenth Amendment over to the
somewhat looser requirements of the Eighth, substantially relaxed the constitutional duties
with which the defendant state officials could be charged. State officials who have custody
of persons for reasons other than the commission of crimes necessarily face stiffer constitutional requirements, both qualitatively and quantitatively, with regard to the physical restraints which may be imposed upon those committed to their care. Compare O'Connor v.
Donaldson, 422 U.S. 563 (1975), with Estelle v. Gamble, 429 U.S. 97 (1976).
148. U.S. CONST. amend. VIII.
149. Cf.O'Connor v. Donaldson, 422 U.S. 563 (1975) (confinement of nondangerous mental patient without treatment violated Fourteenth Amendment as deprivation of liberty
without due process). It should be pointed out that in O'Connor the Court specifically refrained from deciding whether providing adequate psychiatric treatment to such a patient
would justify what would otherwise be an unconstitutional deprivation of a liberty interest.
422 U.S. at 574 n. 9; id. at 585-87 (Burger, C.J. concurring).
150. If advisory in nature, the claims were neither "Cases" nor "Controversies" and hence
not within the federal judicial power. U.S. CONST. art. III, §1.
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their confinement and treatment, the Fifth Circuit spurned in advance any
claims derived from that contention notwithstanding the possibility that
some of the claims were moot. In deciding Morales, the Fifth Circuit rendered an opinion laden with distinctly advisory overtones. 5'
II.

RELIGION

Mootness also came to the fore in a case which the court of appeals
decided under the First Amendment, which forbids an "establishment of
religion". 5 ' In Meltzer v. Board of Public Instruction,"' the Fifth Circuit
addressed the question whether sufficient adverseness remained in a constitutional challenge of religious practices in Florida schools. Assuming a
live and justiciable case remained, the ulterior question before the court
of appeals was whether the challenged acts, practiced with the encouragement of a Florida law, which also came under constitutional attack in
Meltzer,"4 lent official endorsement to an "establishment of religion" in
violation of the First Amendment. The practices included morning devotional exercises and155the reading of prayers and biblical passages over the
school loudspeaker.
In Meltzer, the defendant officials made an inconsequential change in
the language describing their official policies, 56 and suspended further
prayers over the loudspeaker and bible distributions pending the outcome
of the litigation. 57 The district court seized upon these developments as
evidence of mootness, even though the loudspeaker continued to be used
for reading biblical selections each morning. 158 This uncontradicted evidence portrayed a situation largely identical to one which the Supreme
Court had found unconstitutional in School District of Abington Township
v. Schempp, "I and it was evident that the defendants intended to abjure
the controversial practices only in the event that the litigation ended in
an unfavorable judgment.6 0 It is therefore surprising that the mootness
issue in Meltzer attained the prominence it did. The prominence of the
mootness issue was especially surprising since the court of appeals framed
the immediate question before it as whether the demonstrated possibility
151. In any event, it decided large questions possessing constitutional dimension in advance of the strict necessity of deciding them. See also Ashwander v. Tennessee Valley
Authority, 297 U.S. 288 (1936) (Brandeis, J. concurring).
152. U.S. CONST. amend. I.
153. 548 F.2d 559 (5th Cir. 1977).
154. FLA. STAT. ANN. § 231.09(2) (1977).
155. 548 F.2d at 562. By official resolution, bibles were also made available for distribution to students on the school grounds during school hours. Id. at 561-63, 576.
156. Id. at 564.
157. Id. at 565-66.
158. Id. at 567.
159. 374 U.S. 203 (1963).
160. 548 F.2d at 566.
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of continuing damage justified injunctive relief. However, this analytical
treatment does not dispose of the constitutional question because it does
not address the questions of mootness or ripeness. The court is merely
applying traditional equitable principles to determine whether equitable
intervention is justified.''
Answering the question it had framed in the negative,' 2 the court of
appeals turned to the issue of whether the facts in Meltzer nonetheless
justified declarative relief'6 3 under the tests supplied by Super Tire Engineering Co. v. McCorkle'"1 and Steffel v. Thompson.' 5 Declaratory relief
lies at the very periphery of federal judicial power. If no retrospectiverelief,
such as damages, and no other prospective relief, such as injunctions, are
available, the facts may nonetheless give rise to a justiciable case remediable by a judicial declaration.'66 It follows that if the facts fail to give rise
to sufficient adverseness to warrant declaratory relief, the situation is nonjusticiable because it eludes the constitutional reach of federal judicial
power.'67 Therefore, unlike the nonconstitutional determination of whether
injunctive relief is justified, an analysis which makes use of mere equitable
principles, the question whether a set of facts is sufficiently "adverse" to
warrant resort to declaratory relief is necessarily one of constitutional dimension.
When deciding that question in Meltzer, the Fifth Circuit adverted to
the rule enunciated by the Supreme Court in United States v. TransMissouri FreightAss'n. 6 The court of appeals ruled that while the defendants' voluntary cessation of the challenged conduct impinged on the correctness of injunctive relief, it could not render the case moot unless the
defendants carried the heavy burden of proving that there was no reasonable probability that the conduct would be repeated.'69 Because of the swiftness and ease with which the challenged practices could be revived, and
the manifest reluctance of defendants to abandon their hopes of reviving
them, the Meltzer court had little trouble ruling that declaratory relief
should issue. Such relief was appropriate, because the facts gave rise to a
161. See Younger v. Harris, 401 U.S. 37 (1971); 28 U.S.C.A. §1651 (1966); FED. R. Civ. P.
65; Bivens v. Six Unknown Named Fed. Agents, 403 U.S. 388, 404 (1971) (Harlan, J., concurring). The statute, conferring on federal courts the power to issue all writs agreeable to the
usages of the courts of England, including writs of injunction, necessarily incorporates by
reference ancient equitable doctrines which antedate the Constitution of the United States.
162. 548 F.2d at 568.
163. See 28 U.S.C.A. §§2201-02 (Supp. 1977); FED. R. Civ. P. 57.
164. 416 U.S. 115 (1974).
165. 415 U.S. 452 (1974).
166. See Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937).
167. A determination in Meltzer, for example, that the factual posture of that case justifled neither injunctive nor declarative relief would be (assuming no damages or other retrospective relief was sought) an adjudication that the plaintiffs' grievances exceeded the
constitutional power of judicial redress.
168. 166 U.S. 290 (1897).
169. 54$.F.2d at 547 n.13.

19781

CONSTITUTIONAL CIVIL

likelihood of repetition. Therefore, the Meltzer facts were well within the
tests specified in Steffel and Super Tire Engineering Co.
Turning finally to the merits, the court in Meltzer concluded that the
challenged policies and practices had the effect of elevating Christian
dogma to the level of an officially approved religious creed. The practices
encompassed by the Meltzer challenge were the distribution of bibles to
students on school property while classes were in session, and the reading
of scriptural selections and holding of prayers, either in classes or over the
loudspeaker. The policies challenged in Meltzer were sanctioned by the
overall statutory requirement which commanded the inculcation of
"Christian virtues. ' ' 70 On the question of the constitutionality of handing
out bibles the court of appeals was hampered by a dearth of judicial authority. The court nonetheless concluded that governmental approval of
the contents of the Bible implied in tolerating its distribution on school
property in tandem with other school activities, was a subtle official statement of preference for one set of beliefs over another. Therefore, the rigorous neutrality which the establishment clause of the First Amendment is
intended to safeguard was violated.' 7 ' The court also said that reading
biblical passages and holding prayers denoted official recognition of an
"establishment of religion" and came squarely within the prohibitions of
72
Schempp and Epperson v. Arkansas.
The philosophical values underlying the establishment clause directly
complement the First Amendment's further proscription of official interference with the "free exercise" of religion. To the same extent that the
establishment clause condemns the setting up of officially favored religions, the free exercise clause forbids official singling out of disfavored
ones.'73 In Theriault v. Silber,17,as in Meltzer, the Fifth Circuit had to fix
and define the limits beyond which official encouragement or condemnation of religious observances could not constitutionally stray. The court in
Theriault addressed issues which were in a sense the reverse of those posed
by Meltzer: alleged official harassment of religious observance by a religious minority. In Theriault, a federal prisoner and founder of the selfstyled Church of the New Song (CONS) sued penal officials for an injunction forbidding official interference with his religious practices.'
The issue in Theriault was more fundamental than any in Meltzer, for
in Meltzer the observances which the defendants were seeking to institute
were unquestionably religious. The pivotal question in Theriault was
whether CONS was a religion within the protection of the free exercise
170.
171.
172.
173.
174.
175.
iault v.

FLA. STAT. ANN. § 231.09(2) (1977).
548 F.2d at 574-576.
393 U.S. 97 (1968).
Sherbert v. Verner, 374 U.S. 398 (1963).
547 F.2d 1279 (5th Cir. 1977), vacating 391 F. Supp. 578 (W.D. Tex. 1975).
These are given exhaustive treatment in an earlier opinion in the same case. TherCarlson, 495 F.2d 390 (5th Cir. 1974).
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clause. This question was as theological as it was legal: What properties
must a set of beliefs possess in order for it to acquire the dignity of being
a "religion"? The district court in Theriault had dismissed, ruling that
CONS was not a religion because it failed to profess the existence of a
supreme being as one of its doctrines. "' Relying on United States v.
Seeger"' and Torcaso v. Watkins,'TS the court of appeals vacated the judgment of dismissal,'79 saying that the failure of CONS to embrace the existence of a supreme being did not alone preclude it from coming within the
protection of the free exercise clause.' ° The court of appeals directed the
district court on remand to consult "philosophical, theological, and other
8
related literature" for due guidance.' '
IV.

EXPRESSION

Only a cross section of 1977 Fifth Circuit cases implicating the expression clauses of the First Amendment are discussed here. Leading the list
in frequency, if not in variety, are cases arising from the firing of teachers
in alleged reprisal for engaging in constitutionally protected expression.' 2
Protracted Rainey83 litigation typifies these cases, and procedural due
process considerations which the Supreme Court treated in Perry v.
Sinderman's4 and Board of Regents v. Roth.'85
Obscenity cases were also abundant. In Universal Amusement Co. v.
Vance,' s the court of appeals first faced a jurisdictional question: whether
the district court should have abstained from deciding these consolidated
cases because of the ruling in Younger v. Harris.'"7 Under attack in Vance
were Texas nuisance statutes which empowered prosecuting attorneys to
convene summary judicial proceedings to abate alleged nuisances.' 9 Those
nuisances liable to summary abatement included the use of real property
for the "commercial distribution, or commercial exhibition of obscene
176.
177.
178.
179.
180.

391
380
367
547
Id.

181.

Id.

F. Supp. at 582.
U.S. 163 (1964); see 380 U.S. at 166, 173-76.
U.S. 488 (1961); see 367 U.S. at 495 n.1l.
F.2d at 1281.

182. See, e.g., Rainey v. Jackson State College, 551 F.2d 672 (5th Cir. 1977). Rainey had
been before the Fifth Circuit twice before. See Rainey v. Jackson State College, 481 F.2d 347
(1973); Rainey v. Jackson State College, 435 F.2d 1031 (1970). In its latest appearance before
the court of appeals, the primary issue which engaged the attention of the court was the
degree to which the Eleventh Amendment limited the award of attorney's fees under 42
U.S.C.A. §1988 (Supp. 1977). See Fitzpatrick v. Bitzer, 427 U.S. 445 (1976).
183. 551 F.2d 672 (5th Cir. 1977).
184. 408 U.S. 593 (1972).
185. 408 U.S. 564 (1972).
186. 559 F.2d 1286 (5th Cir. 1977), rev'g and aff'g 404 F. Supp. 33 (S.D.Tex. 1975).
187. 401 U.S. 37 (1971).
188. TEX. REV. CIv. STAT. ANN. art. 4664-4667 (Vernon).
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material."'' Vance, therefore, questioned the constitutionality of the summary nuisance proceeding as applied to matter alleged to be obscene as a
prior restraint upon expression, forbidden by the First Amendment as
construed by the Supreme Court in Southeastern Productions, Ltd. v.
Conrad."00
Examining the issue of Younger abstention, the Fifth Circuit in Vance
ruled that the district court had not erred in reaching the constitutional
questions. In one of the cases, no prosecution had been filed in state court
when the federal action was filed, nor had the State of Texas filed any
action to abate the showing of the motion pictures in question as an alleged
nuisance."' In the other case, a state action had been filed and had been
succeeded by the arrests of theater employees and by the seizure of
projection equipment on four separate occasions during the ensuing twoweek period."' The district court ruled that the first case presented no
Younger abstention question because there was no pending state proceeding when the federal claim was filed." 3 The district court held that the
latter case had all the attributes of an official crusade launched for the sole
purpose of harassment, and therefore came within one of the stated exceptions to Younger abstention."' The court of appeals affirmed these rulings," 5 but disagreed with a further holding by the district court that the
nuisance abatement proceeding was unconstitutional. Applying Conrad
and citing Heller v. New York"' and Freedman v. Maryland,' the court
of appeals ruled that the Texas statuatory scheme, which treated obscene
movies as a nuisance, provided an adequate final judicial determination.
Therefore, the court could interdict expression alleged to be obscene. "I The
court of appeals in Vance reversed the judgment in the case in which no
state proceeding had been pending at the time of filing. In the other case,
whose facts were marred by repeated seizures of projection equipment and
repeated arrests which never culminated in indictments, the court of appeals affirmed, but took special care to confine its holdings to Younger
gounds.'
Political and associational rights collided with the discovery provisions
of the Federal Rules of Civil Procedure in Familias Unidas v. Briscoe, 0'
189.

TEx. REv. Cw. STAT. ANN. art. 4667(a)(3) (Vernon).
190. 420 U.S. 546 (1975).
191. 559 F.2d at 1289.
192. Id. at 1293-94.
193. 404 F. Supp. at 38. The validity of this holding is questionable. See Hicks v. Miranda, 422 U.S. 332 (1975).
194.. 404 F. Supp. at 50. The court of appeals stressed that the failure of the prosecuting
attorney to seek an indictment constituted further evidence of bad faith. 555 F.2d at 1295.
195. 559 F.2d at 1301.
196. 413 U.S. 483 (1973).
197. 380 U.S. 51 (1965).
198. 559 F.2d at 1292-93, 1297-99.
199. Id. at 1296-97; see 559 F.2d at 1293-94.
200. 544 F.2d 182 (5th Cir. 1976).
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an action filed by Mexican-American families to invalidate a Texas statute
which required any organization whose activities posed interference with
"the State of Texas in controlling and operating its public schools" to
divulge inter alia the names of all its members. 0' Officials of Medina
County started an action in Judicial District Court to coerce disclosure of
the identities of the founders and members of Familias Unidas, an organization composed of Mexican-American school children and their parents. 02
Alleging that enforcement of the disclosure requirement would discourage exercise of associational rights secured to its members by the First
Amendment, Familias Unidas and one of its members sued for injunctive
and declarative relief forbidding the defendants from pursuing the disclosure of its membership. 03 The defendants 4 replied by propounding interrogatories to Familias, three of which sought to determine the names of the
parents and children who had participated in recent activities which the
organization had sponsored. Invoking the Supreme Court's decision in
5
NAACP v. Alabama ex rel. Patterson,2
Familias objected to these questions on the ground that answering them would abrogate the very associational privacy which it had sued to protect. The district court disagreed
and ordered Familias to provide the designated information.2 6 When it
refused to do so, the district court dismissed the action as prescribed by
207
the Federal Rules.
The Fifth Circuit in Familias Unidas affirmed the district court's denial
of injunctive relief. Noting evidence that the defendants had no intention
of enforcing the disclosure requirement against the organization,2 01 the
court of appeals said that the "necessity for relief arising from alleged
confrontation of the state with First Amendment rights was extinguished
for injunctive purposes."200 Nonetheless, the possibility of repetition remained very much alive as it had in Meltzer v. Board of Public
10
The court observed that the fact that the statute was applied
Instruction.°
201. TEX. EDuC. CODE ANN. §4.28 (Vernon 1972), quoted in 544 F.2d at 184 n.1.
202. 544 F.2d at 184.
203. Because FamiliasUnidas involved a frontal challenge to the enforcement of a statute
of statewide application based on its alleged facial unconstitutionality, plaintiffs applied also
for the convening of a court of three judges under 28 U.S.C.A. §2281 (repealed 1976). See 544
F.2d at 184.
204. Named as defendants were the Governor of Texas, the Judge of the Judicial District
Court, and officials of the Hondo Independent School District. 544 F.2d at 184.

205. 357 U.S. 449 (1958).
206. 544 F.2d at 186; see FED. R. Civ. P. 37.
207. FED. R. Civ. P. 37(b)(2)(C).
208. One of the defendants, the judge of the state court, responsible for administering the
disclosure requirement, testified that he would not pursue disclosure from Familias. 544 F.2d
at 185 n.2.
209. Id. at 190. In any event, the court questioned whether Familiascould have satisfied
the stringent tests of Younger v. Harris, 401 U.S. 37 (1971). 544 F.2d at 187. Given its
disposition of the case, the dictum is a curious one, because Younger criteria apply also to
declarative relief. Samuels v. Mackell, 401 U.S. 66 (1971).
210. 548 F.2d 559 (5th Cir. 1977).
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at all prevented the case from being a hypothetical one. To the court, the
fact of application generated a probability that there would be a recurrence
of the challenged conduct sufficient to trigger the exception to the mootness doctrine, stated in Southern Pacific Terminal Co. v. ICC, '"for situations "capable of repetition yet evading review.11 2 The court then turned
to the question whether the dismissal of Familias Unidas was justified by
the failure of the organization to abide by the district court's order compelling responses to the three controversial interrogatories. Ruling that the
NAACP decision squarely disposed of that question, the court of appeals
said: "To require plaintiffs to forfeit that which they seek to protect in
order that they might receive federal assurance that they were indeed
entitled to it initially would be an abdication by the federal court of not
213
only its federal stature, but its judicial robes as well.
The right of the press to gain access to newsworthy information collided
with a governmental decision to forbid the public viewing of executions in
Garrett v. Estelle.214 In Garrett, a television cameraman sued the Texas
Director of Corrections for an injunction forbidding him from limiting
access by the press to executions. At issue was the constitutionality of a
policy release by the Director allowing only wire service representatives to
be present at an execution under the condition that they share information
with other members of the press. 215 Cameras and tape recorders were forbidden. 2 1 Since the Director invoked as authority for the policy release a
Texas statute barring attendance at executions by anyone other than penal
officials,2'17 the Garrett plaintiff alleged that both the statutory prohibition
and the policy statement were unconstitutional. The district court, ruling
that the prohibition violated the First Amendment, forbade its enforce28
ment.
211. 219 U.S. 498 (1911).
212. Id. at 515.
213. 544 F.2d at 192. The court noted that in maneuvering to escape the effect of the order
compelling responses to the defendants' questions, the plaintiffs had amended the complaint
by dropping the allegations supporting class certification, and by dropping the claims for
monetary relief for the organization, leaving it intact only as to the lone individual plaintiff.
Id. at 186. The court implied that given the amendment, the information to which the
interrogatories were directed was no longer discoverable for lack of relevance. Id. at 192; FED.
R. Civ. P. 26.
214. 556 F.2d 1274 (5th Cir. 1977).
215. Id. at 1276 n.1.
216. Id.
217. TEx. CODE CRIM. PRoc. ANN. art. 43.20 (Vernon), quoted in 556 F.2d at 1276 n.2. The
statute allowed the condemned person to have relatives and personal acquaintances, "not
exceeding five in number," to be present if he or she so chose. Id. at 1277 n.2.
218. The district court also invalidated a related statute forbidding press access to condemned persons awaiting execution, because it prevented members of the press from interviewing them. Tax. CODE CRIM. PRoc. ANN. art. 43.17 (Vernon), quoted in 556 F.2d at 1276
n.2. On appeal, the officials challenged only that portion of the injunction commanding them
to permit the filming and taping of executions. Id. at 1277.
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The court of appeals reversed. It held that the First Amendment as
applied by the Supreme Court in the companion decisions of Pell v.
Procunier 9 and Saxbe v. Washington Post Co.22 0 gave members of the
press no better avenue to official information than is available to the
population as a whole. 22 ' The court spurned the factual distinction from
Pell and Saxbe which the Garrett plaintiff advanced. The reporter urged
that in those cases, members of the press had been barred from seeing
prisoners altogether, while in Garrett the penal officials had granted such
access only to circumscribe it with conditions which lacked any rational
foundation.2 2 The Fifth Circuit rejected this contention, ruling that officials are free to choose the vehicle of expression so long as the unfettered
flow of information is not shut off completely. 2 The Garrett court gave
short shrift to the contention that the reporter was denied equal protection
by the classification which the policy release created. The cameraman
argued that he was situated identically with other reporters, and since
other reporters were allowed to be present at executions wielding the tools
of their trade, any policy forbidding him to be present with his photographic and recording equipment subjected him to unequal treatment.2 4
Disagreeing with the reporter in the major premise he had chosen for his
equal protection syllogism, the court in Garrett held that the challenged
policy only differentiated reporters who wanted to use cameras and tape
recorders from all other reporters. The court said: "The Texas media regulation denies Garrett use of his camera, and it also denies the printer
reporter use of his camera, and the radio reporter use of his tape recorder. 2 25 The court ordered the dissolution of that portion of the Garrett
injunction which allowed the claimant to film executions.
219. 417 U.S. 817 (1974).
220. 417 U.S. 843 (1974).
221. See also Branzburg v. Hayes, 408 U.S. 665 (1972); and Zemel v. Rusk, 381 U.S. 1
(1965), cited in 556 F.2d at 1277.
222. 556 F.2d at 1278.
223. Id.
224. Id. at 1279.
225. Id. Indisposing of the equal protection argument, the court did not mention the fact
that the classification derogated from freedom of expression and therefore should arguably
have triggered the "strict scrutiny" analysis which comes into play where the classification
burdens the enjoyment of this or some other fundamental right. See Dunn v. Blumstein, 405
U.S. 330 (1972) (voting); Shapiro v. Thompson, 394 U.S. 618 (1969) (interstate travel); Tate
v. Short, 401 U.S. 395 (1971) (physicial liberty); Griffin v. Illinois, 351 U.S. 12 (1956) (right
to transcript on criminal appeal); Douglas v. California, 372 U.S. 353 (1963) (right to counsel
on criminal appeal); Skinner v. Oklahoma, 316 U.S. 535 (1942) (procreation). Application of
the "strict scrutiny" test to uphold the policy challenged in Garrett would then probably
entail a finding that Texas has a "compelling state interest" in preventing executions from
becoming public spectacles.

19781

CONSTITUTIONAL CIVIL
V.

DISCRIMINATION

During 1977 the Fifth Circuit decided many cases in which claimants
attacked as unconstitutional various forms of discrimination. These cases
concentrated largely on questions lying on the margins of the constitutional mandate forbidding denial of "the equal protection of the laws. '226
The more significant cases raised such questions as the extent to which
congressional immunity exonerates a federal official from liability for conduct which is otherwise forbidden by the equal protection clause, 22 the
extent to which official policies aimed at eradicating racial discrimination
may permissibly override rights which are otherwise protected, and the
extent to which a governmental decision based on racial considerations is
discrimination at all.
Of all the cases in which constitutionally forbidden forms of discrimination were alleged, none was more replete with troublesome issues than
Drummond v. Fulton County Department of Family and Children
Services.27 In Drummond, a panel of the Fifth Circuit ruled that a Georgia
agency charged with the responsibility for approving or disapproving adoptions22 was constitutionally forbidden from using race as a justification for
withholding its approval for the adoption of a child of mixed African and
Caucasian descent by a white couple.230 The panel reversed the judgment
of the district court holding that the use of racial factors in denying the
adoption is constitutionally permissible. The en banc court of appeals
vacated the panel decision and affirmed the judgment of the district court.
The en banc court in Drummond held that use of racial considerations in
the denial of an individual adoption did not deny any constitutionally
secured right.
The controversy in Drummond centered on a male infant born November 17, 1973, to a white mother and a black father. Because of alleged
neglect by his natural mother, the baby quickly ended up in the hands of
the Department of Family and Children Services. The Department arranged through foster care placement for the plaintiffs to care for the
infant.231 After the infant had lived with the plaintiffs for nearly a year,
they expressed to the Department a desire to adopt the child. Approximately six months later, the Department held a "staffing" or meeting to
consider the merits of the plaintiffs' request. Out of the staffing came a
recommendation that the plaintiffs not be allowed to adopt the child. This
226. U.S. CONST. amend. XIV, §1.
227. The equal protection clause of the Fourteenth Amendment is deemed to be binding
on the individual states because it is "incorporated" through the due process clause of the
Fifth. Bolling v. Sharpe, 347 U.S. 497 (1954).
228. 563 F.2d 1200 (5th Cir. 1977) (en banc), aff'g 408 F. Supp. 382 (N.D. Ga. 1976).
229. GA. CODE ANN. §74-410 (1973).
230. 547 F.2d 835 (5th Cir. 1977), rev'g. 408 F. Supp. 382 (N.D. Ga. 1976).
231. 563 F.2d at 1203. For an explanation of the purposes of foster care, see Smith v.
Organization of Foster Families for Equality and Reform, 431 U.S. 816 (1977).
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recommendation formed the basis for the subsequent official denial by the
Department, made after the plaintiffs had had the baby for nearly two
years. Rejecting the plaintiffs as parental candidates, the Department recommended instead that the infant be adopted by a black family. 32 Unwilling to give up so easily, the plaintiffs filed an action for an injunction in
district court forbidding the Department from withholding its permission
for the adoption." 3 After an evidentiary hearing on plaintiffs' motion for a
preliminary injunction, the district court consolidated the hearing with the
trial and entered judgment for the Department and the individual defendants. 4
The plaintiffs urged on appeal, as they had in the district court, that by
using racial considerations to disapprove the proposed adoption, the Department had deprived them of equal protection. The Drummond plaintiffs also contended that the action of the Department had deprived them
of a liberty interest without procedural due process. The plaintiffs prevailed initially in an opinion holding that the emotional ties which had
grown up between the would-be parents and the infant was a liberty interest inuring to both within the protection of the due process clause of the
Fourteenth Amendment. The Fifth Circuit panel concluded that the Department could not disturb the enjoyment of this liberty interest without
first observing the requirements of procedural due process. In the
Drummond setting, procedural due process requires a hearing at which the
plaintiffs would have an opportunity to prove that racial bias had
prompted the Department to make its unfavorable decision.z 5
Reversing the panel's decision, the en banc court of appeals opened with
the proposition stated by the Supreme Court in United Jewish Organizations of Williamsburgh, Inc. v. Carey:16 the noninvidious use of racial
considerations in arriving at an official decision standing alone does not
render that decision unconstitutional. 7 Where invidious racial motivation
is alleged, the court continued, one of the elements to be proved is the
presence of racial intent.m The court of appeals also noted that the suitability of permanent foster care placement or adoption placement for a child
is a difficult inquiry, to be undertaken only by trained professionals, since
232. 547 F.2d at 845-846.
233. Plaintiffs also sued the Department in the Superior Court of Fulton County for an
injunction preventing it from undertaking to remove the child from their custody. The Superior Court dismissed the action, and the Supreme Court of Georgia affirmed the judgment of
dismissal. See Drummond v. Fulton County Dept. of Family & Children Serv., 237 Ga. 449,
228 S.E.2d 839 (1976).
234. 408 F. Supp. at 384. See FED. R.Civ. P. 65(a)(2).
235. 547 F.2d at 857.
236. 430 U.S. 144 (1977).
237. 563 F.2d at 1205.
238. Village of Arlington Heights v. Metropolitan Dev. Corp., 429 U.S. 252, 265 (1977).
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a complicated array of personal and social variables must be considered. 39
What the court could have mentioned, but did not, is that the facts in
Drummond increased rather than diminished the inherent difficulty of
such an inquiry, because of the transracial heritage of the infant and the
intense racial feelings marring the environment in which he was to live.
The complex and subtle factors bearing on the selection of child placements generally were not before the Fifth Circuit in Drummond. The question in Drummond was whether the official processes barring this particular adoption were constitutionally forbidden. The inherently complicated
professional task facing child placement agencies generally imbued the
facts in Drummond with a surface complexity which tended to hide their
core simplicity. By dwelling upon the complexities which child placement
specialists grapple with generally, the Fifth Circuit ignored the simple
facts which were actually before it. Those facts had to do with one adoption, and one adoption only.
In assessing whether the official processes blocking the adoption in question were unconstitutional, the Fifth Circuit translated its inquiry into the
vernacular of "invidiousness" by relying on United Jewish Organizations
of Williamsburgh, Inc. v. Carey,141 in which the Supreme Court said that
the use of racial considerations in a reapportionment case to enhance the
political clout of minority voters is constitutional. Under United Jewish
Organizations, the central question is whether the use of racial criteria in
a governmental decision is benign or invidious. The resolution of that
question ordains the outcome of the case in which it is posed. By starting
with the a priori assumption that the application of racial factors to halt
an interracial adoption is benign, the Drummond court presupposed the
answer to the very question it had convened to decide.14 ' The court therefore bypassed the crucial analysis.
Reliance on United Jewish Organizations did nothing to further the
court's analysis. United Jewish Organizationsstands only for the proposition that the use of race as one of the criteria for drawing reapportionment
lines to ensure political access by racial minorities is not unconstitutional.
In United Jewish Organizationsthe Supreme Court subjected the historical facts surrounding the recent reapportionment processes in the State of
New York to rigorous scrutiny before disposing of the case. 2 2 Had the Fifth
Circuit subjected the facts in Drummond to an analysis of equal rigor, it
would have yielded a different result. United Jewish Organizations, if anything, militates against the result the court of appeals reached in
239.
240.

563 F.2d at 1205.
430 U.S. 144 (1977).

241. The sole treatment the court devoted to the question of invidiousness was its statement that "consideration of race in the child placement process suggests no racial slur or
stigma in connection with any race. It is a natural thing for children to be raised by parents
of their same ethnic background." 563 F.2d at 1205.
242. 430 U.S. at 148-55.
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Drummond. The invidiousness doctrine as the Supreme Court applied it
in United Jewish Organizationsbespeaks constitutional approval of governmental action, otherwise illegal, which strives to erase social institutions which, if left alone, tend to foment racial divisiveness. The United
Jewish Organizationsholding may portend a constitutional rule that would
classify the use of racial criteria in reaching some governmental decisions
as benign rather than invidious only if the use of those criteria results in a
lowering, rather than a raising, of racial barriers. Therefore, the
Drummond case would conflict with United Jewish Organizationsbecause
Drummond countenanced the use of racial considerations to prevent persons of one race from becoming the parents of someone belonging to another race.
Arlington Heights v. Metropolitan Housing Development Corp."' supports the court's reasoning in Drummond even less than United Jewish
Organization.In Arlington Heights the Supreme Court, commenting on its
earlier holding in Washington v. Davis, 41stressed that Washington "does
not require a. plaintiff to prove that the challenged action rested solely on
racially discriminatory purposes.' 245 Denying that racial discrimination is
merely "another competing consideration" and nothing more,2 the Court
in Arlington Heights said: "When there is proof that a discriminatory
purpose has been a motivating factor in the decision, . . . judicial deference is no longer justified. 14 7 In Drummond the Department of Family and
Children Services openly avowed that race had been an ingredient in its
decision to prevent the adoption. 2" Therefore, Arlington Heights provides
little support for the result reached in Drummond. Examined further,
United Jewish Organizations and Arlington Heights are the complementary halves of a doctrinal whole. In United Jewish Organizationsthe Supreme Court sanctioned benign use of conscious racial motive to lower
intrracial barriers, but in Arlington Heights it condemned the use of race
as a motivating factor in widening the racial schism. If it is possible to
distill an analytically coherent solution to the Drummond riddle out of
either of these decisions, the court of appeals in Drummond did not succeed in doing it.
None of the other propositions the Fifth Circuit stated in Drummond
bridge the gap between its reasoning and its result. The district court had
before it uncontradicted evidence that the Department had not only disapproved the plaintiffs' adoption of the child in question, but had also decided that it would disapprove his adoption by any other white couple. 21,
243. 429 U.S. 252 (1977).
244. 426 U.S. 229 (1976).
245. 429 U.S. at 265.
246. Id.
247. Id. at 265-66.
248. 547 F.2d at 846.
249. See 547 F.2d at 846, 848, 854. Although there was also evidence before the district
court suggesting that the Department had permitted adoptions by other white couples of
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The court of appeals said that by considering race, the Department had
acted in the best interests of the child.2 5* However, in identifying the best
interests of the child the Department relied on virtually nothing other than
its predictions of white community reaction to him.nl For the Department
to say that discouraging racial attitudes of the community justified severing the ties between this child and the plaintiffs because doing so was in
his best interests, and thus a benign use of racial criteria, ignores the
crucial fact that the Department allowed invidious racial sentiments of the
community to shape its official decision. Historically, courts of the United
States have been unwilling to let constitutional commands founder on
community prejudices. 2 Moreover, like other decisions to sever interpersonal ties because of racial differences, the refusal by the Department to
allow the adoption should have shifted to it the burden of proving that a
compelling governmental interest justified its action.2 3 The Fifth Circuit
was silent on this issue, even though burden-shifting has been traditionally
regarded as the sine qua non of equal protection analysis where governmental actions are shown to be predicated upon racial or other "suspect"
criteria.2 4 The court's reasoning in Drummond is not equal to the awesome
question which it undertook to resolve. If racial considerations may indeed
be constitutionally applied to withhold official approval of a transracial
adoption, 5 5 there is little in Drummond to convince a critical observer why

this is

so.2W

children having racially mixed parentage, see Drummond v. Fulton County Dept. of Family
& Children Serv., 408 F. Supp. 382, 383 (N.D. Ga. 1976), the dissent from the panel opinion
indicates that the Department had allowed only one such adoption. 547 F.2d. at 859 (Roney,
J., dissenting).
250. 563 F.2d at 1205.
251. See 547 F.2d at 842-46.
252. The majority in Drummond refrains from stating the truism, easily overlooked here,
that had it not been for the racial prejudices prevalent in the community, the Department
would probably have followed the recommendation of one of its workers, see 547 F.2d at 843,
and allowed the adoption. One opinion in Drummond explicitly endorsed the view, which the
majority implicitly sanctioned, that "the department could give substantial weight to race
as a factor - including consideration of such things as the geographical location and area
attitudes." 563 F.2d at 1211 (Brown, C.J., concurring). The Supreme Court has ruled more
than once that official deference to racist community pressure is constitutionally intolerable.
See, e.g., United States v. Scotland Neck City Bd. of Ed., 407 U.S. 484, 491 (1972).
253. Cf. Loving v. Virginia, 388 U.S. 1, 9 (1967) (state constitutionally forbidden from
proscribing interracial marriages unless prohibition justified by compelling governmental
interest).
254. See United States v. Carolene Prod. Co., 308 U.S. 144, 153 n.4 (1938).
255. The biracial heritage of the Drummond child renders use of the expression
"transracial" in reference to his adoption meaningless. Because genetically he was of both
races, his reception in the black community could have been as lukewarm as his reception in
the white community, as the Department was fully aware. Weighing the various considerations, the Department concluded that placement with black "parents" would put the child
in the care of persons better accustomed to dealing with racial prejudice. The Department
was also acting on its empirically-supported belief that as he grew older, the child would take
on more of the physicial characteristics of his black father.
256. The court devoted the remainder of the Drummond opinion to a ruling that the
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Issues scarcely less troublesome than those in Drummond faced the Fifth
Circuit in Davis v. Passman." The plaintiff in Davis was the former Deputy Administrative Assistant to the defendant, a member of Congress at
all times pertinent to the case. The defendant had dismissed the plaintiff
from her employment because he deemed it "'essential that the understudy to my Administrative Assistant be a man.' "25 Alleging that the
defendant had denied her equal protection as secured to her through the
due process mandate of the Fifth Amendment, plaintiff sued him for monetary, declarative, and injunctive relief.59 The2 district court dismissed the
action for failure to state a remediable claim. 0
Swiftly rejecting defendant's contention that only sex-based discrimination which is prescribed by statute is constitutionally forbidden,"8 ' the
Davis court turned to the question of whether the Fifth Amendment forbade the defendant's actions, and assuming it did, whether the constitutional claim which the plaintiff had stated was one which could be redressed by conventional judicial relief. 6 ' In order to determine whether the
plaintiff's claim was one on which conventional relief could be granted, the
court examined the relief she was seeking. The court of appeals ruled that
injunctive relief was unavailable to the Davis plaintiff, because she could
never regain the defendant's personal confidence, essential to discharging
the duties incident to the position she had held. Therefore, reinstating her
to that position would be an abuse of equitable discretion.2 1 The court
ruled nonetheless that the alleged conduct was answerable in damages
under the analogous holding by the U.S. Supreme Court in Bivens v. Six
Unknown Named Agents of the FederalBureau of Narcotics.2 1' There, the
Court has said that violations of the Fourth Amendment can be redressed
decision of the Supreme Court in Organization of Foster Families v. Smith, 431 U.S. 816
(1977), was fatal to the proposition that the interpersonal ties created by foster care placement rose to the level of a "liberty interest," and were therefore severable only with procedural due process. The dissenting opinion construed Organizationof FosterFamilies as holding that, as between governmental agencies and foster care parents, the Court in Organization
of Foster Familieshad recognized a constitutionally protected "liberty" interest. 563 F.2d at
1212-19 (Tuttle, J., dissenting).
257. 544 F.2d 865 (5th Cir. 1977).
258. Id.at 868 n.1.
259. Id.at 868.
260. Id. See FED. R.Civ. P.12(b)(6).
261. 544 F.2d at 868-69. The court noted that all of the sex-based classifications which
the Supreme Court had ruled constitutionally lacking were statutory ones. Id. at 869 n.2.
262. In holding that the plaintiff had alleged conduct which was unconstitutional, the
court of appeals found it unnecessary to determine how compelling the justification for the
conduct had to be in order to escape constitutional proscription, because the defendant had
offered "no governmental interest at all" to justify his firing the plaintiff. 544 F.2d at 871.
263. The court relied on its earlier decision in Abbott v. Thetford, 534 F.2d 1101 (5th Cir.
1976), in which it had declined to order reinstatement in an analogous situation. See 544 F.2d
at 872.
264. 403 U.S. 388 (1971).
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by an action for damages. The Fifth Circuit then addressed the formidable
task of determining whether the defendant, assuming he had acted unconstitutionally, nonetheless enjoyed immunity from liability for damages
under the speech or debate clause. 8 5 Flatly rejecting the wholesale immunity which the defendant sought, the court in Davis adverted to the notion
of qualified immunity:
Rather than blanket immunity from burdensome litigation, the clause
provides protection only aga'inst inquiries into legislative policyformulation processes. Enacting legislation is the province of Congress
and Congress alone. The speech or debate clause assures members of
Congress that their actions in formulating and enacting legislation . . .
will not be subjected to judicial or executive inquiry. But the immunized
act must be intimately cognate to the legislative process. 2"
Relying on the rather inexact analogies furnished by such decisions as
Gravel v. United States"7 and United States v. Brewster,"'the Davis court
dismissed the contention that the speech or debate clause bathed a member of Congress with immunity for any liability he incurred for firing an
employee. The Davis court conceded that the defendant could nonetheless
avail himself of the residue of qualified official immunity which the Supreme Court had recognized in Wood v. Strickland"' and Scheuer v.
Rhodes."' The Fifth Circuit remanded Davis to the district court.
In companion cases presenting identical facts, the Fifth Circuit examined the extent to which the President, proceeding by executive order,
could constitutionally coerce from public utilities selling electrical power
to agencies of the United States obedience to nondiscrimination requirements. In United States v. New Orleans Public Service, Inc."' and United
States v. Mississippi Power & Light Co., 271the court ruled that even though
the defendant utilities had never agreed to abide by the strictures of an
executive order prescribing nondiscrimination in employment for employers who contracted with the government,2 3 the order was nonetheless en265. U.S. CONST. art. I, §2.
266. 544 F.2d at 879. As this article went to press, the court of appeals overturned the
Davis decision in an en banc opinion. See Davis v. Passman, No. 75-1691 (5th Cir., April 18,
1978). The en banc court upheld the judgment of the district court without speaking to the
issues raised by the speech or debate clause. Distinguishing Bivens and relying on the criteria
which the Supreme Court announced in Cart v. Ash, 422 U.S. 66 (1975), for implying the
existence vel non of an implied cause of action, the Fifth Circuit rested its holding on the
narrow ground that the due process clause of the Fifth Amendment, unlike the prohibitory
commands of the Fourth, conferred no cause of action for damages.
267. 408 U.S. 606 (1972).
268. 408 U.S. 501 (1972).
269. 420 U.S. 308 (1975).
270. 416 U.S. 232 (1974).
271. 553 F.2d 459 (5th Cir. 1977).
272. 553 F.2d 480 (5th Cir. 1977).
273. Exec. Order No. 11246, 3 C.F.R. 339, 340 §201 (1964-65 Compilation), reprinted in
42 U.S.C.A. 2000e (1974).

MERCER LAW REVIEW

[Vol. 29

forceable with respect to the defendants. The utilities stressed that they
had never invited contractual involvement with the government. Also, the
utilities urged that since they had never entered into any agreement with
the government, they had never agreed to abide by the requirements in the
executive order. The utilities contended that the lack of any such agreement excluded them altogether from the class of entities coming within the
definition of federal "contractors;" therefore, they were outside of the
order's operation completely. The Fifth Circuit was persuaded otherwise.
Noting that the utilities enjoyed positions as monopolies, the court reasoned that the course of conduct followed over an extended time by the
United States and the utilities gave rise to a contractual relationship beparties, bringing the utilities within the definition of
tween these 274
"contractors." ' The obligations growing out of that relationship are rather
special, the court reasoned, owing to "the unrestricted power" of the government "to determine those with whom it will deal, and to fix the terms
and conditions upon which it will make needed purchases.

'7

The court

concluded that one obligation the government may exact is conformity
with the equal employment requirements in the executive order. The court
of appeals therefore reasoned that these requirements were binding
upon the utilities unless the executive order which imposed them went
beyond the constitutional powers of the President. To this question the
court turned.
In order to determine whether enforcement of the executive order as
written was within the president's constitutional power, the court of appeals reviewed the three categories of executive acts described by Mr.
Justice Jackson's concurrence in Youngstown Sheet & Tube Co. v.
Sawyer276 to see which category the order came under. The court noted
repeated actions by Congress proclaiming its approval of the order and its
requirements, 2 and concluded that since the order had been accorded
both executive and legislative approval, it came within that class of executive acts laying the strongest claim to constitutional validity. 8 Affirming
judgments for the United States in both cases, the court modified the
decrees and directed the district courts on remand to let the utilities avail
274. 553 F.2d at 469, 470 n.4.
275. Id. at 469.
276. 343 U.S. 579, 634 (Jackson, J., concurring).
277. The court of appeals therefore distinguished NAACP v. Federal Power Comm'n, 425
U.S. 662 (1976), and Hampton v. Mow Sun Wong, 426 U.S. 88 (1976), holding that in both
of those cases the congressional response to regulations whose statutory validity was in question had been so ambiguous that it signified neither approval nor disapproval of the regulations in question.
278. The broad categories of executive actions in which the concurring opinion in
Youngstown Sheet & Tube enumerated, in order of increasing constitutional vulnerability,
were actions taken with explicit or implicit legislative approval, actions taken in the absence
of any legislative response signifying congressional approval or disapproval, and actions taken
in defiance of congressional disapproval. See 343 U.S. at 635-38 (Jackson, J., concurring).
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themselves of the voluntary conciliation procedures set up by the Office
of Contract Compliance2' before resorting to injunctive relief.
Fare to which the Fifth Circuit was more accustomed came before it in
Harkless v. Sweeny Independent School District.20 There, the court was
called on to apply the racial intent doctrines announced in Washington v.
Davis2 8' and Arlington Heights v. Metropolitan Housing Development
Corp., 21 to dismissals of minority teachers in the aftermath of school desegregation. In Harkless, the defendant District had fired seventeen of its
twenty-four black teachers in the immediate wake of a desegregation
order.2 3 The dismissals were based on an evaluation which none of the
white teachers were obliged to undergo. Also, all of the seventeen replacement teachers which the defendant District had hired for the following
academic year were white.24 The minority teachers who had been fired
sued the School District, but the district court dismissed the action after
trial, holding that none of the defendants was a "person" within the meaning of §1 of the Civil Rights Act of 1871.1" The Fifth Circuit reversed the
judgment of dismissal and remanded the case for another trial.29 After the
district court had taken additional evidence to supplement the record, the
Supreme Court ruled in City of Kenosha v. Bruno27 that a municipality
was not a "person" within the contemplation of the Civil Rights Act of 1871
and therefore could not be liable under it for injunctive relief. After directing the parties in Harkless to brief the City of Kenosha issue, the district
court once more entered judgment for the defendants. The district court
denied the plaintiffs leave to amend in an additional claim based on §1 of
the Civil Rights Act of 1866.288 The plaintiffs appealed.
Reversing, the Fifth Circuit noted that congressional policy, as expressed
in the Judicial Code, ' favored the liberal amendment of deficient jurisdictional allegations.9 0 The court ruled that the district court had abused its
discretion in refusing to allow the amendment adding the second claim.'
Expressing evident displeasure that Harkless had lasted for eleven years,
and stressing its unwillingness to brook further delay, the court of appeals
remanded the case to the district court with directions to enter judgment
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554 F.2d at 1355-56.
Id. at 1356.
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for the plaintiffs for the relief they had prayed for, including back pay. "
The Fifth Circuit disposed of several other cases in which the constitutional validity of teacher assignments by schools operating under desegregation decrees was drawn into question. The demotion and transfer of a
black principal was invalidated in Lee v. Selma City School System 9 ,
owing to the failure of the defendant school officials to apply the criteria
which the Fifth Circuit had stated earlier in Singleton v. Jackson Municipal Separate School District."' Likewise in Hardy v. Porter2 9" the Fifth
Circuit ruled that the Singleton standards had been satisfied in the demotion of another black principal, but nonetheless remanded to the district
court for a determination of whether the demotion was caused by racial
animus apart from that lingering in the wake of school desegregation.
Ongoing litigation to dismantle dual school systems continued to engage
the time of the Fifth Circuit during 1977. United States v. Hinds County
School Board,2" which reappears periodically, produced opinions twice
during the course of the year. In one appeal, the court of appeals was asked
to overturn the establishment of a newly created separate school district.297
Seeking an order for the dissolution of the new splinter district, the government alleged that its creation subsequent to the issuance of the decree
interfered with the preservation of the unitary system by siphoning off
white students from the old district. The court of appeals vacated an order
denying the requested supplemental relief and remanded the case with
directions to the district court to hear evidence on the question whether
the establishment of the new district impeded the progress of desegregation by draining the original district of white pupils. In the other appeal,
the court reviewed the validity of sexually segregated student assignments
which a school district had resorted to in response to the original mandate
in the case. 2" Reversing an order of the district court which had approved
the plan, the Fifth Circuit held that the operation of schools segregated by
sex is forbidden by the Equal Educational Opportunities Act of 1974.2"
The court of appeals remanded the case with directions to the district court
to fashion a plan ridding the district of all vestiges of sexual and racial
segregation.
The legal ramifications of forming a new school district out of one operating under a desegregation decree came before the Fifth Circuit in Ross
292.
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v. Houston Independent School District.30 In Ross, the defendants applied
to the district court for an order enjoining a splinter group from forming a
new independent school district which would have been 87% white. Concluding that the creation of the proposed new Westheimer District would
undermine progress toward the achievement of a unitary school system,
which the court had commanded in its original decree, the district court
enjoined the Westheimer splinter faction from taking any further steps
toward the establishment of the proposed new district. Upon reassignment
of the case to another judge, the district court entered a new order dissolving the earlier one and staying further proceedings in the case on the
authority of Railroad Commissioner of Texas v. Pullman Co.,101 pending a
determination from the Texas Commissioner of Education whether the
proponents of the new Westheimer District had proceeded in accordance
with Texas law. 3° This administrative proceeding spawned a lawsuit in
which the Texas state court issued an injunction forbidding either the
plaintiffs in the federal case or the Houston Independent School District
from molesting the Westheimer faction in its plans to form a new and
independent district.3 0 3 The Houston Independent School District also
moved for intervention in an action pending in another district court,
seeking an adjudication that the formation of the proposed Westheimer
District would be hostile to the interests of yet another school district
litigating the same question in that case. Houston Independent School
District then filed a motion to vacate the earlier stay and reinstate the
original injunction. The government moved for like relief. The district
court denied the motions and the parties appealed from the denial.
Picking its way through a case of Byzantine complexity, the Fifth Circuit
ruled that the district court had misapplied the abstention criteria which
the Supreme Court had announced in Pullman. The court of appeals ruled
that because the right of the proposed Westheimer District to exist may
have been foreclosed by federal constitutional law, the procedural validity
of the steps taken to set it up as a matter of state law were immaterial.
The outcome of the state case could in no way obviate the necessity of
passing upon the federal constitutional question of whether the Westheimer District's existence can be reconciled with the requirements of the
Fourteenth Amendment. The entire resolution of that question was dependent upon application of the guidelines the Supreme Court had laid down
in Wright v. Council of City of Emporia30 ' and United States v. Scotland
300. 559 F.2d 937 (5th Cir. 1977).
301. 312 U.S. 496 (1941).
302. 559 F.2d at 940.
303. Brockette v. Westheimer Independent School Dist., 546 S.W.2d 832 (Tex. Civ. App.
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Neck City Board of Education." 5 Because the constitutionality of carving
out the new Westheimer District from the old Houston District stood or
fell on that question alone, the court in Ross ruled that the district court
had lacked authority for its sua sponte dissolution of the injunction which
had halted the formation of the Westheimer District. The court of appeals
in Ross held that the decree should remain in place until the district court
determined that the establishment of the new district would be consistent
with the strictures of Wright and Scotland Neck. "
Other school desegregation cases which turned up in the business of the
Fifth Circuit during the year presented it with simpler issues. In United
7 the government
States v. Seminole County School District,30
filed a motion to supplement an earlier consent judgment in which the defendant
had agreed to dismantle its dual school system. Alleging that the defendant district had breached its agreement, the government appealed from
the denial of its motion. The court of appeals ruled that the district had
never attained unitary status and had broken the agreement which had
formed the basis for the consent judgment. The court therefore remanded
with instructions to the district court to avail the government of such relief
as would be necessary to end the lingering de facto segregation in the
district. In United States v. Columbus Municipal Separate School
District,3 8 the Fifth Circuit affirmed an order which directed the pairing
of elementary schools for the purpose of unifying a school system in the
primary grades.
Outside the educational setting the Fifth Circuit disposed of some other
interesting discrimination cases. In McLaughlin v. Hoffman,0 a maintenance man who was employed by the General Services Administration and
assigned as a janitor to the Mobile District Office of the Corps of Engineers
was denied a promotion to the grade of computer technician. Alleging that
his superiors had withheld his advancement because he was black, the
employee sued and filed a motion for certification of a class defined as all
present and future black and Hispanic employees at the Mobile District
Office. The district court gave him a judgment for back pay and expenses
and an injunction forbidding the defendants from withholding his promotion from him. However, the district court denied his motion for class
certification, and the employee appealed. Because of the relief the plaintiffs had secured, the Fifth Circuit first addressed the question of whether
305. 407 U.S. 484 (1972).
306. 559 F.2d at 945. In a related appeal which the court consolidated for decision with
its main opinion in Ross, the Houston district had moved for the disqualification of the
district judge who had entered the order staying the proceedings by petitioning for a writ of
mandamus. See 28 U.S.C.A. §1651 (1966). Because Ross was reassigned to another district
judge in the interim, the court of appeals dismissed the application for mandamus as moot.
559 F.2d at 945.
307. 553 F.2d 992 (5th Cir. 1977).
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it was precluded from deciding the other issues in the case because of
mootness. Ruling that the case came within the "capable of repetition, yet
evading review" exception to the mootness rule, the court of appeals concluded that McLaughlin remained justiciable. The court in McLaughlin
declined to decide the ulterior question of whether the favorable judgment
that the employee had procured disqualified him as an adequate representative of the proposed class," ' and remanded to the district court for full
consideration of the class certification motion.
In Connell v. Shoemaker,"' the interests of the government in rooting
out discrimination collided with an individual litigant's procedural due
process rights. In response to a complaint from one of his subordinates, the
Commander of a United States Army base in Texas, Fort Hood, launched
an inquiry to determine whether the plaintiffs were engaging in racial
discrimination in renting the apartments they owned and managed. Satisfied upon inquiry that the charges were true, the Commander pursuant to
an Army regulation forbade anyone under his command from renting from
the plaintiffs for a period of 180 days. Alleging that the Commander had
imposed this sanction without the benefit of any formal findings of fact,
the apartment owners sued for an injunction to lift the 180 day official
boycott. Because the 180 day period had expired shortly after the action
was filed, the district court concluded that it no longer had jurisdiction
owing to mootness and entered summary judgment for the base Commander. 2
The Fifth Circuit reversed. Viewing the case as outside the time-honored
exception to the mootness doctrine discussed above in connection with
McLaughlin, the court in Connell relied on Weinstein v. Bradford31 3 to rule
that the "capable of repetition" rule was unavailable to the plaintiffs,
because they had failed to offer evidence that repetition of the challenged
conduct was likely. They had proved only a possibility of repetition. The
court of appeals nonetheless held that Connell was a justiciable case, because any damage that the plaintiffs' reputation had suffered was continuing, and therefore susceptible of redress by a declarative decree even
though injunctive relief was inappropriate.3 1' Because the narrow issue
before it was whether Connell remained justiciable, the court of appeals
was spared the unenviable task of deciding whether the official infliction
of damage to reputation was actionable as an infringement of procedural
due process or, in so deciding, of attempting to reconcile the decision in
1'
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with earlier decisions of the Supreme Court." ' Whatever
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its ultimate disposition, Connell will have rounded out the year by giving
an intriguing twist to the analytically troublesome business of combatting,
or even perceiving, forbidden discrimination - an undertaking by no
means easy even for a court as hardened to the task as the Fifth Circuit
has now become.
565 (1975); Board of Regents v. Roth, 408 U.S. 564, 577 (1972); Joint Anti-Fascist Refugee
Comm. v. McGrath, 341 U.S. 123 (1950). Even the question whether Paul overruled
Constantineauis conjectural. Compare Lloyd Corp. v. Tanner, 407 U.S. 551 (1972), with
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NLRB, 424 U.S. 507, 517-18 (1976).

