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The most significant maritime law decisions by the Fifth Circuit Court
of Appeals during this survey period are those which interpret the limita-
tions placed on third party actions by covered employees as a result of the
1972 amendments to the Longshoremen's and Harbor Workers' Compensa-
tion Act.' The Fifth Circuit was late in reaching this problem area and was
greatly aided in its labors by carefully considered opinions from other
circuits as well as by many district court decisions. The court wisely re-
sisted the temptation to undertake any new explorations of its own in these
mine-laden waters and largely adopted the consensus view from the other
circuits.

The U.S. Supreme Court handed down only one decision during this
survey period having a maritime setting. In a landmark case, Northeast
Marine Terminal Co. v. Caputo,I the high court implemented the Congres-
sional intention to extend coverage under the Longshoremen's Act shore-
ward and to make compensation benefits less dependent upon geography
and more dependent upon the maritime status of the claimant's employ-
ment.

The other decisions falling within the scope of this survey article repre-
sent an interesting if not earthshaking selection of maritime law problems.
Following the pattern established in past surveys, we have largely passed
over cases which are concerned with reviewing fact findings of courts and
juries and have concentrated instead on those which interpret or apply
principles of maritime law.

I. HARBOR WORKER CLAIMS

In Seas Shipping Co., Inc. v. Sieracki,3 decided in 1946, the U.S. Su-
preme Court recognized for the first time that longshoremen "doing a
seaman's work and incurring a seaman's hazards"4 were entitled to the
seaman's warranty of seaworthiness. That case ushered in an era of the
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3. 328 U.S. 85 (1946).
4. Id. at 99.



MERCER LAW REVIEW

most intensive personal injury litigation ever experienced in admiralty
circles. By June of 1966 longshoremen cases constituted more than 23% of
the total tort actions pending in the Eastern District of Pennsylvania.5 On
June 30, 1967 there were 3,227 such cases pending in the district courts of
the United States. Due to the specialized nature of these actions, a situa-
tion soon developed where a heavy volume of cases was concentrated in the
hands of a relatively small number of lawyers and law firms. This situation
further exacerbated the court backlog because these lawyers were unable
to keep pace with the courts.' The federal courts bore the brunt of this
proliferation of longshoremen cases because diversity jurisdiction was pres-
ent in almost every instance. Therefore, most of these cases were either
filed in or removed to the federal courts.

As a result of Sieracki, the law became so heavily weighted in favor of
the injured harbor worker that the shipowner could seldom escape liability.
Therefore, the shipowner usually directed his best efforts toward proving
that the plaintiff's injury was caused by the stevedoring contractor's
breach of his "warranty of workmanlike service" which the Supreme
Court, in a later case,' said was owed-by the stevedore to the vessel he was
serving Breach of that warranty resulted in the shipowner recovering full
indemnity (including counsel fees) from the stevedore even though the
shipowner's own negligence may have contributed substantially to the
plaintiffs injury.'0

The net effect of this "triangular law suit"" was that the Longshore-
men's Act employer for all intents and purposes lost his statutory immun-
ity from suits by his employees since the employees were recovering per-
sonal injury judgments and settlements which were ultimately being paid
by the plaintiff's employer.' 2

Heavy pressure from the stevedoring and shipyard interests forced Con-
gress to enact remedial legislation in 1972. 3 The overall scheme devised by
Congress was to give the injured worker a substantial boost in compensa-
tion benefits while at the same time severely reducing his remedies against
the ships being served by his employer." The Sieracki-based warranty of
seaworthiness was abolished altogether.' 5 Third party actions against yes-

5. Turner v. Transp. Maritima Mexicana S.A., 44 F.R.D. 412, 416 (E.D. Pa. 1968).
6. Id. at 417.
7. Id. at 417-418.
8. Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S. 124 (1956).
9. For a general discussion of the "Ryan Doctrine," see Boshears, The Ryan Doc-

trine-Everybody Wants To Get Aboard, 23 MERCER L. REv. 965 (1972).
10. LeBlanc v. Two-R Drilling Co., 527 F.2d 1316, 1320-1321 (5th Cir. 1976).
11. Id. at 1317.
12. G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY 437 (2d ed. 1975).
13. The history of this legislation is contained in S. REP. No. 1125, 92d Cong., 2d Sess.

(1972), 1972 A.M.C. 2423-2443.
14. Id. at 2424-2426.
15. "The liability of the vessel under this subsection shall not be based upon the warranty
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sels by covered employees were limited strictly to situations where the
covered worker was injured "by the negligence of a vessel."'" While benefit-
ting from the abolition of the warranty of seaworthiness, the shipowner was
at the same time stripped of his indemnity claim against the claimant's
employer for breach of his warranty of workmanlike service.17

The sparse language of the legislation left much work for the courts.
What did Congress mean when it said that a covered worker could recover
damages in a third party action against the vessel for injury "caused by
the negligence of a vessel?" Was it referring to the liberal FELA-based
standards of negligence applicable to merchant seamen? 8 Was Congress
referring to the equally liberal negligence concepts applied to harbor work-
ers during the Sieracki era?" Was this a reference back to the negligence
standards applicable to harbor workers prior to Sieracki,20 or did Congress
intend that common law standards of negligence be applied to such actions
by harbor workers against shipowners?

The Fifth Circuit considered the substance of these questions in Gay v.
Ocean Transport & Trading, Ltd.2 and, following the trail blazed by other
courts, found a partial answer in the committee reports of Congress. The
House Report expressed the intent to place harbor workers in the same
position in actions against the vessel as land-based workers would be if
injured in non-maritime employment ashore, and not to endow the harbor
worker "with any special maritime theory of liability or cause of action
. . .such as 'unseaworthiness', 'non-delegable duty', or the like." 2 The
harbor worker's position vis-a-vis the vessel, says the report, shall be no
better and no worse than that of the shoreside worker who is injured in
shoreside non-maritime employment.?

From the statute and the committee reports, the Fifth Circuit divined a
Congressional purpose that the federal courts create "a uniform federal
common law" to control actions by covered workers against vessels.' 4 This
construction, of course, rules out any application of forum state law since
this would conflict with the announced objective of nationwide uniformity
of substantive law. The solution which the Fifth Circuit adopted is the

of seaworthiness or a breach thereof at the time the injury occurred." 33 U.S.C.A. §905(b)
(Supp. 1977).

16. Id.
17. ". . .[Tihe employer shall not be liable to the vessel for such damages directly or

indirectly and any agreements or warranties to the contrary shall be void." Id.
18. Ferguson v. Moore-McCormack Lines, Inc., 352 U.S. 521, 523 (1957).
19. Connolly v. Weyerhaeuser S.S. Co.; 236 F.2d 848, 850 (2d Cir. 1956). See also model

charge, E. Davrrr & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS §93.13 (2d ed.
1970).

20. Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 413, n.6 (1953).
21. 546 F.2d 1233 (5th Cir. 1977).
22. Id. at 1236.
23. Id. at 1237.
24. Id.
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same one already embraced by several of the other circuits: use the Re-
statement of Torts as the basic source for creating a uniform federal law
of negligence using land-based concepts. 5 The Restatement sections se-
lected by the court were those which set forth the duties owed by a
"possessor of land" to licensees 6 and to invitees to protect them from
harm due to activities and conditions on the land.

Under the analogy adopted by the court, the shipowner assumes the
duties of a landowner toward his business invitees, namely those individu-
als who supply stevedoring services to the vessel (longshoremen) or ship
building or ship repair services (shipyard workers). Those duties encom-
pass the obligation to exercise reasonable care to protect such invited
personnel from known or discoverable conditions aboard the vessel which
pose an unreasonable risk of harm to the invited workmen. Restatement
§343A recognizes an exception to this general principle where the danger
resulting from the shipboard activity or condition is "known or obvious"
to the workmen; yet it simultaneously withdraws this immunity from lia-
bility if the host "should anticipate the harm despite such knowledge or
obviousness."28

These Restatement principles must be tempered by the mandate of
§905(b) of the Longshoremen's Act 29 which says that longshoremen and
shipyard personnel may not recover against the vessel for injuries caused
by the negligence of their fellow workmen. While this limiting provision
may seem superfluous, it is a fact that a large percentage of recoveries
against shipowners during the Sieracki era were based on dangerous condi-
tions created by the activities of stevedores and ship repair contractors.,

Having adopted these principles, the Fifth Circuit proceeded to apply
them in a variety of cases. Gay v. Ocean Transport & Trading, Ltd.3'

25. "In the interests of uniformity among the courts of this circuit and throughout the
federal system, we have adopted the formulation of the RESTATEMENT (SECOND) OF TORTS
§§342, 343 & 343A (1965)." Id. at 1242.

26. RESTATEMENT (SEcOND) OF TORTS §342 (1965). It is difficult to envision a situation
where a covered worker would be a mere licensee aboard a vessel. Longshoremen and shipyard
workers are surely business invitees. Hurst v. Triad Shipping Co., 554 F.2d 1237, 1249 (3d
Cir.), cert. denied, 98 S.Ct. 188, 54 L.Ed. 2d 134 (1977).

27. RESTATEMENT (SECOND) OF TORTS §343, 343A (1965).
28. "A possessor of land is not liable to his invitees for physical harm caused to them by

any activity or condition on the land whose danger is known or obvious to them, unless the
possessor should anticipate the harm despite such knowledge or obviousness." Restatement
(Second) of Torts §343A(1) (1965).

29. "If such person was employed by the vessel to provide stevedoring services, no such
action shall be permitted if the injury was caused by the negligence of persons engaged in
providing stevedoring services to the vessel." 33 U.S.C.A. §905(b) (Supp. 1977).

30. "Under the Sieracki case, vessels are liable, as third parties, for injuries suffered by
longshoremen as a result of 'unseaworthy' conditions even though the unseaworthiness was
caused, created, or brought into play by the stevedore (or an employee of the stevedore) rather
than the vessel or any member of its crew." S. REP. No. 1125 92d Cong., 1st Sess. (1972),
1972 A.M.C. 2423, 2433.

31. 546'F.2d 1233 (5th Cir. 1977).
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involved a personal injury action by a longshoreman who was overcome by
carbon monoxide fumes from a forklift being used in an unventilated cargo
space on a vessel. The stevedoring contractor who employed the longshore-
man was aware of the necessity for ventilation but the air hose from his
blower was not long enough to reach the compartment which was being
worked by the plaintiff. The ship's crew had no knowledge ofthe dangerous
situation. The Fifth Circuit affirmed a summary judgment for the ship-
owner and rejected the plaintiff's argument that the vessel had a non-
delegable duty to provide longshoremen with a safe place to work.3" The
court said that federal safety regulations which require periodic carbon
monoxide tests of cargo spaces in which forklifts are used are addressed to
the stevedore and not to the shipowner."

The companion case, Guerra v. Bulk Transport Corp.,34 involved a claim
by a longshoreman who was struck by a falling pallet which was precipi-
tated into the hold where the claimant was working. The pallet had been
stacked near the hatch coaming by longshoremen and was eventually
snagged by a wire from one of the ship's booms which was being reposi-
tioned, also by longshoremen. The lower court found no negligence on the
part of the shipowner but it did acknowledge that the position of the stack
of pallets near the open hatch was a danger as open and obvious to the
shipowner as it was to the stevedore.

The Fifth Circuit affirmed nonetheless under its newly-adopted "known
or obvious" rule,3 5 pointing out that the hazardous condition was created
by the longshoremen who understood and appreciated the danger to them-
selves which resulted from the condition. The court was careful to qualify
its holding by observing that it is not subscribing to any rule that a vessel
can escape liability to invitees simply by showing that the injury-
producing hazard was open and obvious to the claimant.

In Brown v. Mitsubishi Shintaku Ginko,3" another "open and obvious
danger" case, a forklift driver (a longshoreman) was struck by a mobile
platform which he was moving with his forklift to a new location in a ship's
hold. The platform was stevedores' equipment used by longshoremen to

32. The maritime law concept of the duty to provide seamen and harbor workers with a
safe place to work is contrasted with the common law concept in Citizen v. M/V Triton, 384
F. Supp. 198, 202 n.3 (E.D. Tex. 1974), and in Hess v. Upper Mississippi Towing Corp., 559
F.2d 1030, 1033 (5th Cir. 1977). See also Earles v. Union Barge Line Corp., 486 F. 2d 1097,
1104-1105 (3d Cir. 1973).

33. During the Sieracki era, a failure by the stevedore to comply with U.S. Department
of Labor Safety and Health Regulations for Longshoring, 29 C.F.R. §1918-1918.103 (1977),
could result in a finding that the vessel was unseaworthy. James v. Sea-Land Service, Inc.,
456 F.2d 221 (5th Cir. 1972). Noncompliance with these regulations could also support a
finding of negligence against the shipowner even though the regulations were applicable to
the stevedore only. Seymour v. Oceanic Navigating Co., 453 F.2d 1185, 1191-1192 (5th Cir.
1972).

34. 546 F.2d 1233, 1240 (5th Cir. 1977).
35. See, supra note 26.
36. 550 F.2d 331 (5th Cir. 1977).
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clean the upper sides of the cargo compartments. The Fifth Circuit af-
firmed a summary judgment in favor of the shipowner even though the
plaintiff contended he could prove that the ship's personnel were aware of
the dangerous work methods employed by the stevedore. The court empha-
sized three factors in support of its holding: one, the danger was created
entirely by the longshoremen; two, the danger involved stevedores' equip-
ment and the longshoremen necessarily had more knowledge than the
ship's crew about the best methods of handling this equipment; and three,
the claimant was the person best able to appreciate the danger himself in
handling a large, unsteady platform with a forklift which was not equipped
with a protective overhead guard.

In Hess v. Upper Mississippi Towing Corp.," a ship repairman was in-
jured by an explosion in a petroleum barge. The claimant's employer had
been hired to remove gasoline residue from the cargo tanks and pipes of
the barge. The Fifth Circuit affirmed a directed verdict for the barge
owner. The court observed that the claimant's only remedy was under
§905(b) of the Longshoremen's Act 3 because no alternative remedy was
available under general maritime law.3

The claimant's contention that the barge owner was required to take
special precautions when hiring an independent contractor to perform haz-
ardous operations was rejected by the court as inapplicable. 0 While this
principle might have application to claims by third parties, it does not
apply to claims by employees of the independent contractor.4 The court
also noted that the contractor had been engaged to eliminate the very
hazard which caused the injury and that the contractor was obviously more
capable of abating the danger than the barge owner.

In Smith v. M/V Captain Fred,42 the Fifth Circuit confirmed that the
1972 amendments do not prevent a covered worker from bringing a direct
action against a covered employer who is also the owner of the vessel where
the injury occurs. In Reed v. The Yaka,4' the U.S. Supreme Court declared
during the Sieracki era that the "exclusiveness of liability" provision of the

37. 559 F.2d 1030 (5th Cir. 1977). A similar case given similar treatment by the court is
Bossard v. Exxon Corp., 559 F.2d 1040 (5th Cir. 1977).

38. 33 U.S.C.A. §905(b) (Supp. 1977).
39. "General maritime law no longer governs third party actions by maritime workers

except to the extent that the maritime concepts have an analogy in land-based law." Hess v.
Upper Miss. Towing Corp., 559 F.2d 1030, 1032 (5th Cir. 1977).

40. This contention was based on RESTATEMENT (SECOND) OF TORTS §413 (1965) which
requires that one hiring an independent contractor take special precautions when performing
work "creating a peculiar, unreasonable risk of harm." Id. at 1033.

41. This exception to liability for hazardous operations assigned to independent contrac-
tors is based on the premise that the contract price for the work includes workmen's compen-
sation coverage for employees of the contractor; therefore, the one hiring the contractor has
paid the cost of insuring the contractor's employees against the risks associated with the work.
This would not be true with respect to third parties. Id. at 1034.

42. 546 F.2d 119 (5th Cir. 1977).
43. 373,U.S. 410 (1963).
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Longshoremen's Act did not prevent the longshoreman from suing his
stevedore employer where the stevedore was also the shipowner. The Fifth
Circuit observed that the rationale of the "Yaka Doctrine"-that the har-
bor worker should not be penalized simply because he is directly employed
by the shipowner-is just as persuasive under the amended Act as it was
when the Yaka case was decided.

II. LONGSHOREMEN'S AcT COVERAGE

One of the major objectives of the 1972 Amendments to the Longshore-
men's Act was to eliminate the "water's edge" limit of coverage." Under
the old scheme, coverage under the Longshoremen's Act largely turned on
whether the injury occurred upon navigable waters. 5 If the injury occurred
on land, the state workmen's compensation law applied to the exclusion
of the Longshoremen's Act." Because of the more liberal benefits available
under the federal statute, harbor workers employed by the same contractor
on the same job might receive entirely different benefits for the same type
of injury resulting from accidents which occurred a few feet apart.

The congressional solution to this problem was to amplify the definition
of "injury occurring upon the navigable waters of the United States" to
include a variety of facilities "customarily used by an employer in loading,
unloading, repairing, or building a vessel."47 Coverage was also restricted
to a class of maritime workers which included, inter alia, longshoremen,
ship repairmen and shipbuilders."5 Thus in lieu of a purely geographical
test which had only an incidental relationship to the maritime activities
of the workers, the 1972 Amendments substituted an expanded situs test
intended to embrace the normal activities of the harbor worker and cou-
pled it with a status test, lacking under the original statute."

Benefits were also substantially increased by the 1972 amendments.6

44. S. REP. No. 1125, 92d Cong., 2d Sess. (1972), 1972 A.M.C. 2423, 2438-2439.
45. "Compensation shall be payable under this chapter in respect of disability or death

of an employee, but only if the disability or death results from an injury occurring upon the
navigable waters of the United States (including any dry dock) .. " Longshoremen's and
Harbor Workers Compensation Act, Pub. L. No. 803, ch. 509, §3(a), 44 Stat. 1426 (1927). As
amended, this original language is retained but the parenthetical matter is expanded to
include "any adjoining pier, wharf, dry dock, terminal, building way, marine railway, or other
adjoining area customarily used by an employer in loading, unloading, repairing, or building
a vessel." 33 U.S.C.A. §903(a) (Supp. 1977).

46. Coverage under the original statute was subject to the condition that "recovery for
the disability or death through workmen's compensation proceedings may not validly be
provided by State law." Longshoremen's and Harbor Workers' Compensation Act, Pub. L.
No. 803, ch. 509, §3(a), 44 Stat. 1426 (1927). This language was dropped in the amended act.
33 U.S.C.A. § 903(a) (1972).

47. See supra note 26.
48. 33 U.S.C.A. §902(3) (Supp. 1977).
49. Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 263-265 (1977).
50. S. REP. No. 1125, 92d Cong., 1st Sess. (1972), 1972 A.M.C. 2423, 2438-2439. Maximum
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This meant that both claimants and employers were highly motivated to
test the new limits of coverage in the courts.

The U. S. Supreme Court faced the question of coverage limitations for
the first time in Northeast Marine Terminal Co. v. Caputo."1 There, the
Court unanimously opted for an expansive construction of the new cover-
ages.

Claimant Caputo was a longshoreman who was hired from his union hall
by various stevedoring companies or terminal operators as work was avail-
able. At the time of his injury he was employed as a terminal laborer
helping to load consignees' trucks with cargo that had been discharged
from ships and held at the terminal for pickup by the consignees. Noting
that Caputo could have been assigned by the terminal operator to various
jobs such as unloading barges, stuffing and stripping containers, etc.,
which are indisputably related to the loading and unloading of vessels, the
Court held that he was no less a longshoreman simply because he was
loading a truck when injured.52 Caputo's work thus satisfied the status test
and, since a marine terminal is specifically mentioned in the Act as a
covered area, he also satisfied the situs test.

Claimant Blundo was a checker employed by a terminal operator to
inspect and record cargo as it was loaded from vessels or containers. His
duties at a given time might have required him to work on a vessel or
shoreside. He was injured while checking cargo being removed from a
container which had earlier been discharged from a vessel at one terminal
and moved overland to another terminal area.

The Court had no difficulty finding that the "stripping" of cargo from a
container was "the functional equivalent of sorting cargo discharged from
a ship." 3 The Court said that this activity can be categorized as longshor-
ing work satisfying the status test. The Court was also unconcerned that
the terminal being used to strip the container was not the same facility at
which the container was discharged from the vessel.

The Caputo opinion falls short of holding that all workers involved in
the movement of cargo between land and water transportation are covered
by the Act; 5 however, the Court clearly recognizes a congressional inten-
tion to cover all workers who "spend at least some of their time in indisput-
ably longshoring operations. '55

It is evident that the Supreme Court has not finally spoken on the

weekly benefits under the Act have been increased from $70 to 200% of the national average
weekly wage to be determined annually by the Secretary of Labor. 1972 A.M.C. at 2428.

51. 432 U.S. 249 (1977).
52. Id. at 274.
53. Id. at 270. "In effect, the operation of loading and unloading has been moved shore-

ward; the container is a modern substitute for the hold of a vessel." Id.
54. The Director, Office of Workers' Compensation Programs, argued that "maritime

employment includes all physical tasks performed on the waterfront, and particularly those
tasks necessary to transfer cargo between land and water transportation." Id. at 272.

55. Id. -at 273.
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subject of coverage under the 1972 Amendments. Tougher and closer cases
lie ahead involving many classes of workers whose jobs are less directly
related to the loading and unloading of vessels.5"

The Fifth Circuit also decided several cases involving coverage under the
1972 Amendments. In Texports Stevedore Co. v. Winchester,7 the court
affirmed a ruling of the Benefits Review Board that a longshoreman whose
duties involved the repairing of stevedores' equipment used in loading and
unloading vessels was a covered worker even though his repair shop was
located five blocks from the nearest dock. The court again affirmed the
board in Alabama Dry Dock & Shipbuilding Co. v. Kininess" on a finding
that a shipyard employee assigned to sandblast a disassembled crane
stored on a back lot at the shipyard was within the coverage of the Act
when injured doing this job. The fact that the crane was not in active use
at the shipyard and was stored a considerable distance from the waterfront
did not deter the court; maintenance of equipment is an essential part of
the business of shipbuilding, and this includes equipment in storage on any
part of the shipyard premises. The shoreside cleaning of steel plates used
in the construction of new ships was also held to be an integral part of the
shipbuilding process and to be covered employment. 9

In a coverage case with a different twist, the court of appeals was faced
in Gaudet v. Exxon Corp."0 with the question of whether a "borrowed
servant" is foreclosed by the Longshoremen's Act from bringing a negli-
gence action against the borrowing employer for a job-related injury.
Under arrangements with two contracting firms, Exxon had obtained the
loan of two workmen who had experience on offshore oil drilling rigs. At
the time of their injuries these two workmen had been working for Exxon
under these arrangements continuously for periods of time ranging from 14
to 17 years.

Observing that workmen's compensation coverage is a trade-off of a
potentially large damage award for smaller but certain compensation ben-
efits, the court expressed the view that a workman should have an oppor-
tunity to evaluate the risks of employment and to decide whether he will
accept those risks if limited to a workmen's compensation recovery." A
borrowed servant, therefore, should have a reasonable time to assess the
risks of his new employment and to accept or reject them before being
denied a common law right of action against the borrowing employer.
Predictably the court had no difficulty finding that the Exxon workers had,

56. For its use in future cases, the Court has recommended that the Benefits Review
Board "engage in an extensive study of the structure of work on the various piers of the
country." Id. at 273 n.34.

57. 554 F.2d 245 (5th Cir. 1977).
58. 554 F.2d 176 (5th Cir. 1977).
59. Ingalls Shipbuilding Corp. v. Morgan, 551 F.2d 61 (5th Cir. 1977).
60. 562 F.2d 351 (5th Cir. 1977).
61. Id. at 356.
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by virtue of their long years on the job with Exxon, consented to the terms
and conditions of their assigned employment. 2 This included assent to
coverage under the Longshoremen's Act vis-a-vis Exxon in lieu of a com-
mon law action.

III. JONES AcT SEAMEN

The Fifth Circuit considered a* number of cases in which claimants
sought to escape the limited recovery available under the Longshoremen's
Act by the device of claiming seaman's status.63 The court's frequently-
cited opinion in Offshore Co. v. Robison 4 is the Plimsoll line which it most
commonly applies to such cases. While Jones Act status 5 is a mixed ques-
tion of law and fact,6 Robison sets out guidelines which form the
"evidentiary basis for a Jones Act case to go to the jury." 67 Permanent
assignment to a vessel or the performance of a substantial part of one's
work on a vessel are the occupational requirements. In addition, it must
be shown that the work contributes to the vessel's function, mission, or
welfare while in a navigational status.6 "

In Davis v. Hill Engineering, Inc.,70 the court of appeals found both
permanent connection and contribution to vessel function by a welder who
was assigned to a derrick barge to assist with the installation of equipment
on a gas gathering station in the Gulf of Mexico.7 The welder was provided
with quarters on the barge and expected to be on the job 20 to 30 days.
While en route to the work site (where he slipped and fell on the deck of
the barge), he carried out welding repairs on the barge and assisted in
washing the deck. Earlier he had helped to load equipment on the barge.

62. Id. at 357.
63. The Longshoremen's Act expressly excludes from its coverage "a master or member

of a crew of any vessel .. " 33 U.S.C.A. §903(a)(1) (Supp. 1977).
64. 266 F.2d 769 (5th Cir. 1959).
65. "Jones Act status" is a shorthand reference to the legal rights enjoyed by merchant

seamen, commercial fishermen, dredge workers, etc. who qualify as genuine "seamen" under
the maritime law. In addition to a right of action against their employer for injury caused by
negligence which is conferred upon them by the Merchant Marine (Jones) Act, 46 U.S.C.A.
§688 (1975), the seaman is also entitled to the warranty of seaworthiness, Mahnich v. South-
ern S.S. Co. 321 U.S. 96 (1944), and the right of maintenance and cure, Farrell v. United
States, 336 U.S. 511 (1949).

66. Davis v. Hill Eng'r Inc., 549 F.2d 314, 326 (5th Cir. 1977).
67. Offshore Co. v. Robison, 266 F.2d 769, 779 (5th Cir. 1959).
68. Id.
69. Id.
70. 549 F.2d 314 (5th Cir. 1977).
71. In a very similar case decided less than four months later, the court held that a drilling

platform worker was not a seaman. Kirk v. Land & Marine Applicators, Inc., 555 F.2d 481
(5th Cir. 1977). A comparison of these two cases shows that a quantum of vessel involvement
can tip the scales one way or another. Kirk was quartered on a support vessel for 14 days at
a time. Davis, performing similar vessel-related duties, expected to be housed on a barge no
less than 20-30 days.
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In Higginbotham v. Mobil Oil Corp.72 an offshore drilling platform
worker was killed in a helicopter crash while being transported from the
platform to the mainland. Although drilling platform workers are covered
by the Longshoremen's Act,73 it was shown that the decedent spent most
of his working time on submersible drilling barges and that he had only
been temporarily assigned to the platform during the week prior to his
death as a replacement for a vacationing worker. The Fifth Circuit re-
versed the lower court and held that the decedent was a Jones Act seaman
despite his temporary assignment on the platform.

Roberts v. City of Plantation" shows that there is no limit to the re-
sourcefulness of counsel as they seek to obtain Jones Act status for their
clients.75 The claimant, a municipal policeman patrolling a canal in a
Florida city vessel, was injured by a fusillade of coconuts thrown at him
by "young hooligans." He filed a suit against the city under the Jones Act
alleging that the vessel did not provide adequate protection against such
an assault. The Fifth Circuit refused to countenance the dismissal of the
action on the basis of pleadings only and reversed.

The opinion in Reyes v. Vantage Steamship Co."8 contains an excellent
debate between members of the panel in a close seaman's death case. A
merchant seaman drowned while swimming in the ocean near his anchored
ship. He was beyond the reach of hand-propelled life lines when he inex-
plicably faltered and apparently lost consciousness. The vessel was not
equipped with a rocket-propelled life line as required by Coast Guard
regulations. Lifeboats were unable to reach the decedent in time to save
him despite the best efforts of the crew. Under these circumstances the
trial court found that the decedent's death was due solely to his own
negligence and denied recovery.

The Fifth Circuit reversed in the face of a strong dissent by Judge James
C. Hill." All the judges agreed that the failure of the vessel to have the
required lifesaving equipment constituted negligence per se; however, they
parted company on the issue of proximate cause. Relying on the FELA-
based principle that proximate cause requirements in a Jones Act case are
satisfied where the shipowner's negligence contributes to the injury "even
in the slightest degree," 78 the majority stated somewhat cryptically that

72. 545 F.2d 422 (5th Cir. 1977), cert. granted, 98 S.Ct. 54, 54 L.Ed.2d 89 (1977).
73. The Outer Continental Shelf Lands Act, 43 U.S.C.A. §1333(c) (1964), makes the

Longshoremen's Act applicable to workers employed on offshore drilling platforms. See
Chamlee, Admiralty, 1972 Fifth Circuit Survey, 23 MERCER L. REv. 723, 724-728 (1972).

74. 558 F.2d 750 (5th Cir. 1977).
75. The claimant was seeking to avoid the Florida workmen's compensation law.
76. 558 F.2d 238 (5th Cir. 1977).
77. Id. at 245.
78. This principle was first applied in Rogers v. Missouri Pac. R.R., 352 U.S. 500, 506

(1957), a Federal Employers' Liability Act case. Inasmuch as the Jones Act is based on FELA,
the Supreme Court extended the rule to seamen's cases in Ferguson v. Moore-McCormack
Lines, Inc., 352 U.S. 521, 523 (1957).
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once the statutory violation is established "causation adds no problem."7I
The majority was also highly critical of the shipowner's practice of sell-

ing beer to the crew from ship's stores during the voyage. The evidence
showed that the decedent had a blood alcohol content of .185% at the time
of autopsy. The majority was moved to state in its opinion that the opera-
tion of "a floating dram shop makes a ship unseaworthy." ' 0

Judge Hill's dissent takes sharp issue with the majority on the subject
of causation."' He points out that a finding of negligence per se does not
automatically result in liability.12 Nothing in the evidence suggests that
the decedent would have or could have taken a life ring if it had reached
him. A "mere possibility of causation" is not enough, he says, to support
a recovery against the shipowner."

IV. LIMITATION OF LIABILITY

One commentator has predicted that the courts during the remainder of
this century will be largely hostile to the concept of limitation of liability.8"
Many lawyers already feel that the Limitation of Liability Act has, for all
practical purposes, been judicially repealed. The author of this article is
able to recall only two Georgia cases where limitation of liability was
granted .

8 5

The moving force behind the concept of limited liability was the desire
to encourage investment in merchant shipping by limiting the investor's
liability where he was free from personal fault to the value of his invest-
ment, namely the vessel.8 8 Corporate ownership and protection and in-
demnity insurance have in modern times largely filled this need 7 although
a strong international movement toward a more acceptable form of limited
liability still exists.88

79. Reyes v. Vantage S.S. Co., 558 F.2d 238, 243 (5th Cir. 1977).
80. Id. at 244. This statement seems somewhat extreme. Beer is available on virtually all

merchant ships. The fact that beer is sold aboard ship should not be the issue that determines
liability; the real issue is whether it is dispensed in moderation.

81. Id. at 245. As Judge Hill points out, the "legal cause" standard has been adopted by
the Fifth Circuit for application in maritime tort cases in lieu of the traditional proximate
cause doctrine. See Spinks v. Chevron Oil co., 507 F.2d 216, 222-223 (5th Cir. 1975).

82. "The majority, therefore, assumes cause in fact from the existence of negligence."
Reyes v. Vantage S.S. Co., 558 F.2d 238, 247, (5th Cir. 1977).

83. Id.
84. G. GrmIoRE & C. BLACK, supra note 12 at 822.
85. The South Carolina Hwy. Dept. v. Jacksonville Shipyards, Inc., 1976 A.M.C. 456

(S.D. Ga. 1975); Farrell Lines, Inc. v. Jones 530 F.2d 7 (5th Cir. 1976).
86. Maryland Cas. Co. v. Cushing, 347 U.S. 409, 414 (1954).
87. G. GILMoRE & C. BLACK, supra note 12 at 822.
88. The Intergovernment Maritime Consultative Organization (IMCO) met in London on

November 1-19, 1976 and adopted a new convention on Limitation of Liability. The United
States has not adopted this convention and is unlikely to do so since the U.S. delegation to
the conference was opposed to the text of the convention because it thought that the limits
of liability were too low. The text of the convention appears at 1977 A.M.C. 1607-1620.
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Two cases from the Fifth Circuit during this survey period tend to sup-
port the view that limitation of liability remains in judicial disfavor. Tittle
v. Aldacostal9 involved a petition for limitation of liability by the owner of
a charter fishing boat. One of his passengers sustained serious personal
injuries while disembarking because a towel had not been placed on the
transom to prevent her from slipping. With the owner's liability thus es-
tablished, the next issue was whether he was entitled to have his liability
limited to the value of the boat.

Owner Tittle was on board the boat and directing its navigation at the
time of the accident. Unlike the absentee owner of a merchant ship who
has no immediate control over the operation of his vessel, Tittle was
abroad and in command of his crew and must accept responsibility for
their negligent acts.9"

While conditions may exist on a boat which are not known by the owner
and which cannot reasonably be known by him,9 the Tittle case makes it
clear that an owner who is aboard his boat and directing its operations can
almost never expect to limit his liability for the negligent acts of his crew.

In University of Texas Medical Branch at Galveston v. United States,92

the Fifth Circuit held that a shipowner could not limit his liability against
the Government's claim for wreck removal expenses incurred in clearing a
sunken dredge from a ship channel. The dredge sank in the channel as the
result of a collision brought about by the negligent operation of the ship-
owner's vessel. The Government was proceeding under authority of
Wyandotte Transportation Co. v. United States13 which recognized a right
in the Government to recover the expense of wreck removal from those
whose negligence causes the vessel to sink and to become an obstruction.
Although the Rivers and Harbors Act does not specifically confer this right
to recover damages upon the Government, 4 the Supreme Court inferred
such a right on the basis that the Government should not be penalized for
the benefit of negligent parties. 5

89. 544 F.2d 752 (5th Cir. 1977).
90. Id. at 756.
91. The fuel tank of a racing sloop was left unsecured by the builder and eventually caused

a flash fire which resulted in personal injuries to passengers. The court upheld limitation of
the owner's liability on the ground that the defective tank could not have been discovered
by him through reasonable inspection. Gibboney v. Wright, 517 F.2d 1054 (5th Cir. 1975).

92. 557 F.2d 438 (5th Cir. 1977).
93. 389 U.S. 191 (1967).
94. The River and Harbours Act of 1899, §§10-20, 33 U.S.C.A. §§403-418 (1970) contains

a jumble of sections dealing with wreck removal which are sometimes referred to as the
"Wreck Act." They require the owner of a sunken vessel to mark the wreck (33 U.S.C.A. §409)
and to remove the wreck immediately on pain of having it treated as abandoned. Criminal
penalties may be exacted for failure to remove and the Government is entitled to injunctive
relief to enforce removal. 33 U.S.C.A. §406. The Act is silent on the right of the Government
to recover damages in a civil action when abandonment of the wreck forces it to undertake
the removal at public expense.

95. "Indeed, in any case in which the [Rivers and Harbors] Act provides a right of
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Adopting this premise, the Fifth Circuit went one step further and de-
clared that the owner of a negligently-operated vessel which causes an
obstruction to navigation should not be able to limit his liability and thus
cause an innocent party, the Government, to bear the expense of removing
the obstruction. The court ruled squarely that the Limitation Act is not
available to a negligent party who is sued by the Government for wreck
removal expenses under the Rivers and Harbors Act.9"

In taking the position that the two statutes were in conflict, the Fifth
Circuit was breaking new ground. Other courts had denied limitation in
wreck removal cases but had done so on the ground that failure to remove
in compliance with the Wreck Act constituted "privity or knowledge" of
the shipowner and thus defeated limitation. This device would not work
in the University of Texas case since the sunken dredge was property of
the Government rather than property of the owner of the negligent vessel
which caused the dredge to sink. For this reason the court reluctantly
concluded that the two statutes could not be reconciled and that the Rivers
and Harbors Act took precedence.

V. MISCELLANEOUS

The Fifth Circuit dealt with a wide range of maritime law problems in
other cases.

In Baker Oil Tools, Inc. v. Delta S.S. Lines, Inc.,"7 a shipowner issued a
dock receipt to a shipper but failed to load the cargo because of a change
in the ship's itinerary. The cargo was lost on the dock. The court of appeals
said that the shipowner was liable to the shipper as a common law bailee
without benefit of the COGSA 8 $500 per package limitation.

In F.J. Walker, Ltd. v. M/VLemoncore, 1 the court of appeals said that
a vessel's obligation to make proper delivery of cargo to a fit wharf does
not permit it to insist upon continuous discharge from the vessel without
regard to conditions on the dock. In that case, a cargo of frozen meat was
being discharged onto a dock at Tampa, Florida in 900 F. weather. The
cartons of frozen meat were then individually removed from pallets and
stacked in refrigerated trucks. Due to an impending dock strike the vessel
insisted on continuous discharge which soon resulted in a large accumula-
tion of cargo in an exposed location on the dock with consequent thawing
and damage.

removal in the United States, the exercise of that right should not relieve negligent parties
of the responsibility for removal. Otherwise, the Government would be subject to a financial
penalty for the correct performance of its duty to prevent impediments in inland waterways."
Wyandotte Transp. Co. v. United States, 389 U.S. 191, 205 (1967).

96. The Univ. of Tex. Medical Branch at Galveston v. United States, 557 F.2d 438, 452
(5th Cir. 1977).

97. 562 F.2d 938 (5th Cir. 1977).
98. Carriage of Goods By Sea Act, 46 U.S.C.A. §§1300-1315 (1975).
99. 561 F.2d 1138 (5th Cir. 1977).
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The Fifth Circuit observed that a vessel could claim detention damages
from a consignee for unreasonable delays in taking delivery of cargo being
discharged; nevertheless, the vessel cannot continuously discharge cargo
heedless of conditions on the dock without being liable for resulting dam-
age to the cargo.'1

In Sabine Towing & Transp. Co. v. Zapata Ugland Drilling, Inc., t a
collision case, the trial court awarded prejudgment interest at the rate of
12%, said to be the injured party's cost of borrowing money. The Fifth
Circuit held that it was not an abuse of discretion for the trial court to fix
the interest rate at the cost of borrowing even though it was higher than
the prevailing statutory rate.

In Creole Shipping, Ltd. v. Diamandis Pateras, Ltd.,'02 the Fifth Circuit
held that a vessel underway in a narrow channel cannot excuse swell dam-
age to a docked vessel on the ground that it was proceeding at the lowest
speed possible which would permit it to maintain steerageway. The court
noted that the vessel underway was being assisted by two tugs which were
made fast to it and, in the exercise of due care, should have reduced speed
and relied upon the tugs for steerage.

An interesting facet of maritime lien law was involved in Inland Credit
Corp. v. MIT Bow Egret.'°0 In a proceeding in rem against the vessel to
foreclose a preferred ship mortgage, the ship was sold by the court and the
proceeds from the sale were distributed to the lien holders. Two creditors
who were not included in the distribution appealed saying that their claims
were entitled to lien status. When the case reached the Fifth Circuit, the
mortgagee took the position that jurisdiction over the in rem proceeding
had been lost when the proceeds of the sale of the vessel were distributed.

While acknowledging that this is indeed the rule, the Fifth Circuit re-
tained jurisdiction on the ground that the mortgagee had filed its action
both in personam and in rem. Since the in personam jurisdiction had not
been affected by the distribution, the court proceeded to exercise its power
"to restore to a litigant what he has lost by an erroneous judgment."''0 The
court of appeals directed the lower court to enter a judgment against the
plaintiff mortgagee in favor of the two creditors on the basis that the
distribution of the res proceeds was improper.

100. Id. at 1146. The vessel claimed the benefit of a bill of lading clause giving it the right
to discharge the cargo as quickly as it could. The court observed that this agreement did not
give the carrier the right to damage the cargo in order to enforce compliance with this
agreement. Id.

101. 553 F.2d 489 (5th Cir. 1977), cert. denied, 98 S.Ct. 175, 54 L.Ed.2d 127 (1977).
102. 554 F.2d 1348 (5th Cir. 1977).
103. 552 F.2d 1148 (5th Cir. 1977).
104. Id. at 1151.
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