
Interstate Commerce Nexus Requirement
Defined for Firearm Possession by Felons

In Scarborough v. United States,' the U.S. Supreme Court affirmed a
conviction under §1202(a)(1) of the Gun Control Act of 1968,1 holding that
the statute's requisite nexus with interstate commerce is satisfied when the
prosecution merely shows that the firearms had traveled in interstate com-
merce at some remote time. The possession of a firearm by a convicted
felon need not be contemporaneous with commerce because, the Court
concluded, Congress intended a broad prohibition by its actions, and only
with a remote commerce connection would the full legislative purpose be
attained.

A year prior to his firearm possession charge, Richard Scarborough had
pleaded guilty to the felony of possessing narcotics with intent to distrib-
ute.' Subsequent to that conviction, law enforcement officials, acting
under a valid search warrant, found and seized a Colt revolver, a Universal
Enforcer, an M-1 carbine rifle, and a St. Etienne Ordinance revolver from
his bedroom. He was charged with violating §1202(a)(1).

At trial, the Government offered the guns' movement from manufacturer
to dealer and their entrance into Virginia by unknown means as proof of
the statutorily required nexus between Scarborough's possession of them
and interstate commerce.' All the dates set forth for the weapons' inter-
state travel were before Scarborough became a convicted felon, and no
proof was offered to show that he had acquired any of the guns after his
felony conviction.5

Scarborough claimed that, as a matter of law, mere proof of the guns'
traveling at some remote time in commerce was not a sufficient connection
between his possession of them and interstate commerce. He requested a
jury instruction of possession contemporaneous with commerce, i.e., that
for his possession to violate §1202(a)(1), it must have taken place while the

1. 431 U.S. 563 (1977).
2. 18 U.S.C.A. app. §1202(a)(1) (1970) states in pertinent part: "(a) Any person who-

(1) has been convicted by a court of the United States or of any State or any political
subdivision thereof of a felony .... (5) . . . and who receives, possesses, or transports in
commerce or affecting commerce . . . any firearm shall be fined not more than $10,000 or
imprisoned for not more than two years, or both."

3. All facts are from the Court's opinion, 431 U.S. at 563-567.
4. The Colt revolver came from Connecticut to North Carolina in 1969. The Universal

Enforcer came from Florida to Virginia in 1969. The M-1 carbine rifle came from Illinois to
Maryland in 1966. The St. Etienne Ordinance revolver came from France to Virginia some-
time after its manufacture in the 19th century.

5. The Government proved that Scarborough bought the Enforcer in 1970. Scarborough
claimed to have acquired the other three weapons before his narcotics conviction.
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firearms were traveling interstate or on an interstate facility or the posses-
sion must have affected commerce.' The request was denied by the trial
judge who instructed the jury on a remote nexus requirement, whereupon
a guilty verdict was returned. The Fourth Circuit Court of Appeals af-
firmed, holding that the nexus with commerce requirement was met by
proof of the firearms having traveled at any time in interstate commerce.7

Certiorari was granted for the purpose of clearly defining the Government's
proof requirements on the nexus with commerce issue.

Section 1202(a)(1), part of a class gun control statute, is truly a child of
the turbulent Sixties. Along with the mid-sixties outbreak of domestic
violence, highlighted by the assassinations of John Kennedy, Martin Lu-
ther King and Robert Kennedy, the nation was experiencing a steep up-
swing in urban gun violence as well as stepped up gun ownership in gen-
eral.' Public fear and concern, fired by the tragic deaths of its political
figures, pressured Congress to enact extensive legislation which would
greatly further firearm prohibition. Such frantic input pressure resulted,
regrettably, in "a last-minute amendment to the Omnibus Crime Control
Act enacted hastily with little discussion and no hearings . . . [a] statute
• . . not the product of model legislative deliberation or draftsmanship." '

Cloaked in the retributive terminology of its draftsman, Senator Long
of Louisiana, the amendment was rushed through Congress, 0 praised as
the only effective measure which would "bar possession of a firearm from
persons whose behaviors have established their violent tendencies ...
deny every assassin, murderer, thief and burglar of [sic] the right to
possess a firearm in the future. . . . [and] get at the Oswalds or the
Galts. . .. ""

While Senator Long's attempt to keep firearms out of the hands of the

6. The defense relied on dicta expressed by Justice Marshall in United States v. Bass,
404 U.S. 336, 350 (1971), in which such a contemporaneous nexus was suggested as one way
the Government could carry the burden of proving a connection with interstate commerce.
For a discussion of this point see note 32, infra.

7. United States v. Scarborough, 539 F.2d 331 (4th Cir. 1976), aff'd, 431 U.S. 563 (1977).
8. Zimring, Firearms and Federal Law: The Gun Control Act of 1968, 4 J. OF LEGAL STUD.

133, 148 (1975). Sale of handguns in urban areas jumped from 600,000 a year in 1960 to an
estimated 2.4 million by 1968. Id.

9. 431 U.S. at 569-570.
10. "On May 17, 1968, Senator Long introduced on the floor his amendment to S. 917,

which he designated Title VII. His introductory remarks set forth the purpose of the amend-
ment. 114 Cong. Rec. 13867-13869. About a week later he explained his amendment once
again. There was a brief debate; the reaction was favorable but cautious, with further thought
and study being suggested by several favorably inclined Senators who observed some prob-
lems with the bill as drafted. Unexpectedly, however, there was a call for a vote and Title
VII passed without modification. See 114 Cong. Rec. 14772-14775. The amendment received
only passing mention in the House discussion of the bill, 114 Cong. Rec. 16286, 16298, and
never received committee consideration or study in the House either." United States v. Bass,
404 U.S. 336, 344 n.11 (1971).

11. 431 U.S. at 573, quoting 114 CONG. REc. at 14773-14774 (1968).
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wrong people was certainly a laudable legislative goal, his use of broad
terminology and poor draftsmanship have given rise to numerous interpre-
tation problems for the courts. Although the focus of this casenote is lim-
ited to the statutorily required nexus with interstate commerce issue, a
brief overview of how the courts have treated the other problem areas of
§1202(a)(1) will reveal the expansive judicial attitude which has devel-
oped, and which was followed by the Supreme Court in Scarborough.

Challenges to the statute's overall validity have been summarily dis-
missed as minor, unsupportable claims in court opinions. The opinions,
rather, constantly support the legislative goal of prohibiting firearms from
the hands of the wrong people. The statute has successfully withstood
challenges that it: (1) lacked sufficient Congressional ponderance,'" (2)
operated as an ex post facto law,13 (3) violated the Second Amendment
right to bear arms,' and (4) required the defendant's specific knowledge
or intent to be violated. 5

Since Congress could not be expected to delineate all the state law
implications and.singularities in the fifty different systems of prosecuting
crime, the courts have repeatedly interpreted §1202(a)(1) to determine
who fits under the statute's prohibited class. Simply, who is a felon? For
§ 1202(a) (1) purposes, a felony is defined as a "crime punishable by impris-
onment for a period exceeding one year."" In view of this broad language,
the courts have reacted equally broadly, and as a general rule, use the
maximum sentence that may be imposed for the crime charged, rather
than the actual sentence imposed on that particular defendant." This
expansive approach, possible punishment for the offense charged instead
of actual punishment upon conviction, has lead courts to uphold
§1202(a)(1) convictions even when state law reduced the defendant's ear-
lier crime from felony to misdemeanor status," and even when plea bar-
gaining was used to set the punishment for a shorter time in return for the

12. United States v. Day, 476 F.2d 562 (6th Cir. 1973).
13. United States v. McCreary, 455 F.2d 647 (6th Cir. 1972).
14. 476 F.2d 562.
15. United States v. Horton, 503 F.2d 810 (7th Cir. 1974) (defendant need not know that

the gun he possessed has ever moved in commerce); United States v. Crow, 439 F.2d 1193
(9th Cir. 1971) (defendant need not know that his possession is illegal); United States v. One
Lot of Eighteen Firearms, 325 F. Supp. 1326 (D.N.H. 1971) (defendant need not be aware he
is even a felon).

16. 18 U.S.C.A. app. §1202 (1970), also provides: "(c) As used in this title .... (2)
'felony' means any offense punishable by imprisonment for a term exceeding one year, but
does not include any offense (other than one involving a firearm or explosive) classified as a
misdemeanor under the laws of a State and punishable by a term of imprisonment of two
years or less .... "

17. See, e.g., United States v. Atwell, 71 F.R.D. 357 (D. Del. 1976). But see United States
v. Schultheis, 486 F.2d 1331 (4th Cir. 1973).

18. United States v. Tobin, 408 F. Supp. 760 (W.D. Pa.), aff'd, 546 F.2d 420 (3rd Cir.
1976).
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defendant's plea of guilty. 9

What constitutes a prior felony conviction for prosecution under
§1202(a)(1) has also been a vexatious interpretation problem. Again, in
seeking to achieve the full legislative purpose, the courts have adopted a
broadened definition of "conviction", thereby keeping firearms out of as
many wrong hands as posssible.

In United States v. Locke,2" conviction was defined as "the stage of a
criminal proceeding where the issue of guilt is determined . . . . ,,2 The
defendant's plea of guilty was therefore brought under the §1202(a)(1)
conviction classification. Locke was held to be a convicted felon for
§ 1202(a)(1) purposes, despite the fact that sentencing had been witheld on
his guilty plea and even though he had been specifically advised by the
public defender that he was not a convicted felon because of the withheld
judgment.

Pleas of nolo contendere have likewise been held to be a §1202(a)(1)
conviction," along with suspended sentences2 3 and cases pending appeal. 24

Such "convictions" can be upheld by balancing the private disability of
not being able to have a gun against the public interest of keeping guns
out of the wrong people's hands.2

Although the "felony" and "conviction" issues continue to loom unclear,
the Supreme Court's decision in Scarborough settled the nexus with inter-
state commerce requirement issue.

In an earlier §1202(a)(1) case, United States v. Bass,2 6 the Government
alleged no connection whatsoever between the firearms and interstate com-
merce, arguing that the statute's commerce requirement applied to trans-
portation offenses only, not to the offense of possession. The Government
asserted that the grammatical placement of commas between the posses-
sion and commerce portions of the statute implied no intended connection
by Congress. Reversing the defendant's conviction, the Court dismissed
the Government's "mere possession" argument by holding that some link
with interstate commerce must be alleged. Otherwise, "[i]n the instant
case, the broad construction urged by the Government renders tradition-
ally local criminal conduct a matter for federal enforcement and would also
involve a substantial extension of federal police resources."2

19. United States v. Glascow, 478 F.2d 850 (8th Cir.), cert. denied, 414 U.S. 845 (1973).
For a more extensive discussion of the §1202(a)(1) felony classification problem, see Note, 76
COLUM. L. REv. 326 (1976).

20. 409 F. Supp. 600 (D. Idaho), aff'd per curiam, 542 F.2d 800 (9th Cir. 1976).
21. Id. at 603.
22. United States v. One Lot of Eighteen Firearms, 325 F. Supp. 1326 (D.N.H. 1971).
23. United States v. Rosenstengel, 323 F. Supp. 499 (E.D. Mo. 1971); United States v.

Beebe, 467 F.2d 222 (10th Cir. 1972), cert. denied, 416 U.S. 904 (1974).
24. United States v. Wooten, 503 F.2d 65 (4th Cir. 1974).
25. United States v. Samson, 533 F.2d 721 (1st Cir.), cert. denied, 429 U.S. 845 (1976).
26. 404 U.S. 336 (1971).
27. Id. at 350.
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The Bass decision insured the constitutionality of §1202(a)(1) and main-
tained a workable federal-state balance by requiring some sort of interstate
commerce connection. Bass did not, however, clear up the question of just
how much of an interstate commerce connection with firearm possession
would suffice. In fact, Justice Marshall's dictum confused rather than
clarified the question whether a remote nexus or a contemporaneous nexus
would uphold a charge of unlawful possession. His remarks seemed to
indicate a stricter, contemporaneous requirement for the charge of posses-
sion, with only a remote requirement for the charge of receipt. 2 A sharp
split between the Circuit Courts on which standard to apply evidenced the
confusion brought on by Justice Marshall's implied distinction.

In United States v. Bell,2" the Second Circuit declared Justice Marshall's
comment to be judicial dictum, and reversed the defendant's conviction
when his possession of the firearm was found not to be contemporaneous
with interstate commerce. Similarly, the Seventh Circuit recognized the
implied different nexus requirements between possession and receipt in
United States v.. Ressler, and required a "more stringent commerce re-
quirement for possession.1 30 The Eighth Circuit, in dictum, also recognized
the stricter contemporaneous nexus requirement for possession.3 '

Disregarding Justice Marshall's implied distinction and siding with the
Fourth Circuit's holding in Scarborough, the Sixth Circuit, in United
States v. Jones,32 ruled that proof of the firearm's manufacture outside the
state was sufficient for a charge of possession. Manufacture in another
country satisfied the Court of Appeals for the Fifth Circuit. 33 The Court of
Appeals for the Tenth Circuit also leaned toward a remote nexus with
commerce standard when it said: "It is the movement of the firearm which
has the effect upon interstate commerce, and not the activity of the person
in whose possession it is later found. ' 34 The Ninth Circuit exemplified the

28. "Having concluded that the commerce requirement in §1202(a) must be read as part
of the 'possesses' and 'receives' offenses, we add a final word about the nexus with interstate
commerce that must be shown in individual cases. The Government can obviously meet its
burden in a variety of ways. We note only some of these. For example, a person 'possesses
• . . in commerce or affecting commerce' if at the time of the offense the gun was moving
interstate or on an interstate facility, or if the possession affects commerce. Significantly
broader in reach, however, is the offense of 'receiv[ing] . . . in commerce or affecting com-
merce,' for we conclude that the Government meets its burden here if it demonstrates that
the firearm received has previously traveled in interstate commerce." 404 U.S. at 350 (empha-
sis supplied).

29. 524 F.2d 202 (2nd Cir. 1975).
30. 536 F.2d 208, 214 (7th Cir. 1976).
31. United States v. Steeves, 525 F.2d 33 (8th Cir. 1975) (dictum). See also, United States

v. Graves, 394 F. Supp. 429 (D.C. Pa. 1975), aff'd, 554 F.2d 65 (3d Cir. 1977) (District Court
used the stricter nexus requirement; Court of Appeals did not reach the question).

32. 533 F.2d 1387 (6th Cir. 1976).
33. United States v. Thomas, 485 F.2d 557 (5th Cir. 1973).
34. United States v. Bumphus, 508 F.2d 1405, 1407 (10th Cir. 1975) (dictum).
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confusion by using both the contemporaneous and the remote nexus with
interstate commerce standards in its decisions.35

The Scarborough decision removed the confusion when the Court unmis-
takeably declared that the minimal, remote nexus between posssession
and interstate commerce would support a conviction. In striking down the
contemporaneous nexus assertion, the Court began by first looking to the
Congressional findings in the statute" that possession of a firearm by a
convicted felon had been deemed *to threaten not only commerce, but also
other vital American institutions. To implement these findings by prohib-
iting firearm possession both in commerce and affecting commerce, Con-
gress intended, the Court concluded, that the statute should have a very
broad effect, and that it should not be frustrated by limiting charges to
possessions contemporaneous with commerce only. In support of this con-
clusion, the Court relied exclusively on Senator Long's statements which
indicated that Congress sought a total ban on firearm possession by felons,
and was in no way concerned with the nexus requirement, but had simply
hooked the statute into interstate commerce to serve as its constitutional
base. The Court also found no reason to distinguish between a felon acquir-
ing a gun after his conviction and his maintaining possession of a gun
acquired before his conviction since both would result in the very activity
which Congress sought to prohibit. The Court noted that since most felons
come into possession of firearms by clandestine means, it would be an
almost impossible task for law enforcement officials to prove whether the
felon actually came into possession of the firearm before or after his convic-
tion. The remote nexus requirement was then summarized as the only
means which "capture[s] the essence of Congress' intent. '37

The Scarborough decision can arguably be criticized in that the Court
refused to construe strictly a criminal statute in favor of the accused. The
Court also relied totally on the words of the draftsman, which, in reality,
is allowing Congress to interpret its own statute by way of planned colloquy
and insertions in the Congressional Record. Despite these possible short-
comings, Scarborough is aligned with coherent legal principles of statutory
interpretation and will further the purpose of § 1202 by allowing for easier,

35. Cf. United States v. Malone, 538 F.2d 250 (9th Cir. 1976) (contemporaneous nexus)
and United States v. Cassity, 509 F.2d 682 (9th Cir. 1974) (contemporaneous nexus) with
United States v. Burns, 529 F.2d 114 (9th Cir. 1975) (remote nexus).

36. 18 U.S.C.A. app. §1201 (1970) reads in part: "The Congress hereby finds and declares
that the receipt, possession, or transportation of a firearm by felons ... constitutes- (1) a
burden on commerce or threat affecting the free flow of commerce, (2) a threat to the safety
of the President of the United States and Vice President of the United States, (3) an impedi-
ment or a threat to the exercise of free speech and the free exercise of a religion guaranteed
by the first amendment to the Constitution of the United States, and (4) a threat to the
continued and effective operation of the Government of the United States and the govern-
ment of each State guaranteed by article IV of the Constitution."

37. 431 U.S. at 557.
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and consequently more, prosecutions for unlawful gun possession by felons.
All that will now be required of the Government is a fill-in-the-blank
allegation that the firearm somehow and sometime traveled in interstate
commerce.

CHARLES R. REDDICK




