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News Media Cannot Broadcast
Performance Without Consent

In Zacchini v. Scripps-Howard Broadcasting Co.,I the U.S. Supreme
Court held that "wherever the line in particular situations is to be drawn
between media reports that are protected and those that are not, we are
quite sure that the First and Fourteenth Amendments do not immunize
the media when they broadcast a performer's entire act without his con-
sent."2

Petitioner Zacchini was an entertainer whose "human cannonball" act
consisted of being shot from a cannon some 200 feet into a net.3 While
engaged to perform at a county fair, Zacchini noticed a reporter with a
small movie camera and asked him not to film the performance. The
reporter agreed, but on the instructions of respondent Scripps-Howard's
news producer, returned the following day and videotaped a 15 second film
clip of the aerial feat which was televised, along with favorable commen-
tary, on that night's 11:00 news.4

Zacchini filed suit in an Ohio state court alleging damages of $25,000 for
the invasion of his right of privacy by the unlawful appropriation of his
professional property. The trial court's summary judgment for Scripps-
Howard was reversed by the Ohio Court of Appeals, which held that the
complaint stated a cause of action. The Supreme Court of Ohio5 reversed,
holding that although the complaint stated a cause of action for infringe-
ment of the right to the publicity value of his performance under state law,,
Scripps-Howard was privileged to show the filmclip under the First and
Fourteenth Amendments. The U.S. Supreme Court granted certiorari and
reversed by a 5-4 decision.

The "right of publicity" as a cause of action has been acknowledged as
a modern extension of the tort of appropriation, which developed within

1. __ U.S. ., 97 S. Ct. 2849, 53 L. Ed. 2d 965 (1977).
2. Id. at 2856, 53 L. Ed. 2d at 975.
3. All facts are from the Court's opinion, id. at 2850, 53 L. Ed. 2d at 969.
4. "This . . . now . . . is the story of a true spectator sport . . . the sport of human

cannonballing . . . in fact, the great Zacchini is about the only human cannonball around,
these days, . . . it just happens that where he is is the Great Geauga County Fair, in Burton.
• . and believe me, although its not a long act its a thriller . . . and you really need to see it
in person . . . to appreciate it .... " (Emphasis in original.) Id. at 2851, 53 L. Ed. 2d at 969.

5. 47 Ohio St. 2d 224, 351 N.E.2d 454 (1976).
6. The cause of action is otherwise known as the "right of publicity."
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the law of privacy.' Its development has paralleled recent strides in com-
munications and advertising techniques which have created in public per-
sons a "publicity value," i.e., pecuniary or monetary value which exists
somewhat independently from the person. An individual's publicity value
is usually reflected by the manner in which people view him in general.
This in turn influences to whom his publicity value is important. For
example, O.J. Simpson is easily identifiable and credible as an athletic
shoe endorser. The publicity value can also become quite valuable. Con-
sider the income collected yearly by figures like Evel Knievel and Farrah
Fawcett-Majors for endorsing sporting equipment, toys, games, posters,
movies, books, clothes-the list is as long and varied as the number of
products marketed today. The right of a person to control when and in
what manner he is represented to the public is an emerging, and quite
fluid, area of the law of privacy.'

The law of privacy was initially recognized and given impetus through
the tort of appropriation.' Appropriation was the first legal theory to recog-
nize "an exclusive right in an individual to a species of trade name, his
own, and a kind of trademark in his likeness." 10 It first appeared in
Pavesich v. New England Life Insurance Co.," where the court held that
a right of privacy "embraced within the absolute rights of personal security
and personal liberty,"12 gave rise to a cause of action when the defendant
insurance company used Pavesich's picture, name, and spurious testimo-
nial in an advertisement without his consent. Today appropriation is rec-
ognized in all but a very few American courts.' 3

Appropriation, however, has proved to be an inadequate safeguard for
publicity values because of the traditional legal limitations on the right of
privacy." Some courts have held that the right of privacy is "waived" as
to the capacity or role which one has dedicated himself to make famous. 5

Another barrier was the conviction of the Restatement of Torts' authors
that the doctrine of privacy was evolved to prevent only publicity
"offensive to a person of ordinary sensibilities" or "an intrusion beyond the

7. Some courts have recognized four separate causes of action under the law of privacy.
Intrusion upon the plaintiff's seclusion or solitude; public disclosure of private facts about
the plaintiff's personal life; publicity that places the plaintiff in a false light in the public

eye; and appropriation of the plaintiff's name or likeness for commercial purposes. Liability
may arise for appropriation if one "pirates the plaintiff's identity for some advantage of his
own." Prosser, Privacy, 48 CALIF. L. REV. 383, 403 (1960).

8. See Berkman, The Right of Publicity-Protection for Public Figures and Celebrities,
42 BROOKLYN L. REv. 527 (1976).

9. W. PROSSER, LAW OF TORTS §117, at 804 (4th ed. 1971).

10. W. PROSSER, LAW OF TORTS §117, at 807 (4th ed. 1971).
11. 122 Ga. 190, 50 S.E. 68 (1905).
12. Id.
13. W. PROSSER, LAW OF TORTS §117, at 804 (4th ed. 1971).
14. Nimmer, The Right of Publicity, 19 LAW & CONTEMP. PROB. 203, 204 (1954).
15. See, e.g., O'Brien v. Pabst Sales Co., 124 F.2d 167 (5th Cir. 1941).
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limits of decency."'" The fact that a person is ordinarily paid for his public-
ity value does not indicate that use without compensation is so offensive
as to give rise to a cause of action. 7 Courts add to the difficulty in this area
by confusing the terms right of privacy and right of publicity.'8 Moreover,
the right of privacy has evolved as being a "personal" right and therefore
is not assignable or "sellable." The right of publicity, on the other hand,
has been recognized as a "property" right which is capable of being as-
signed and sold.' The right of publicity, in essence, disregards any tradi-
tional privacy limitations and provides one with exclusive control over the
publicity given his performance and a license entitling him to enjoin others
from usurping the publicity value.2"

Until recently, no court had ever held that the right of publicity was
controlling, though many recognized its existence.2 ' The right of publicity
as an independent ground for recovery first received judicial recognition in
Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc.,2 2 in which it was
applied to a baseball player's picture on a baseball card. Since Haelan, the
right of publicity has not received uniform acceptance or success, resulting
in only scant protection for publicity values.2 Haelan has been cited ap-
provingly, but as yet no other court has held it to be controlling.2 4

The U.S. Supreme Court acknowledged in its opinion that Zacchini
possessed a right of publicity under Ohio law. The Court, however, re-
versed the Ohio Supreme Court's holding that Time, Inc. v. Hill 5 gave
Scripps-Howard a first amendment privilege to broadcast the film clip.
Time, Inc. v. Hill involved Life Magazine's review of a new play. The
review connected the play with a past incident in the life of Hill and his

16. RESTATEMENT OF TORTS (FIRST) §867, comment d at 400 (1939). Accord, Dill v. Hearst
Publishing Co., 40 Cal. 2d 224, 253 P.2d 441 (1953).

17. Nimmer, The Right of Publicity, 19 LAW & CONTEMP. PROB. 203, 207 (1954).
18. Berkman, The Right of Publicity-Protection for Public Figures and Celebrities, 42

BROOKLYN L. REV. 527, 527 (1976).
19. Nimmer, The Right of Publicity, 19 LAw & CONTEMP. PROB. 203, 215 (1954).
20. W. PROSSER, LAW OF TORTS §117, at 807 (4th ed. 1971).

21. See, e.g., Uproar Co. v. N.B.C., 8 F.Supp. 358 (D. Mass. 1934), in which the court
recognized a legally protectable property right to publish in pamphlet form the subject matter
of Ed Wynn's radio show because it had "acquired ... a very substantial value, especially

for advertising purposes; and the definite commercial value exists apart from the services as
radio announcer." Id. at 3661.

22. 202 F.2d 866 (2nd Cir. 1953); "[A] man has a right to the publicity value of his
photograph, i.e., the right to grant the exclusive privilege of publishing his picture .... This
right may be called the right of publicity." Id. at 868.

23. Berkman, The Right of Publicity-Protection for Public Figures and Celebrities, 42
BROOKLYN L. REV. 527, 540 (1976).

24. See Pagoda Theatre, Inc. v. Golden Harvest (H.K.) Ltd., 364 F. Supp. 513 (S.D. N.Y.
1973); Cepeda v. Swift and Co., 415 F.2d 1205, 1206 (8th Cir. 1969); Motschenbacher v. R.J.
Reynolds Tobacco Co., 498 F.2d 821, 825 (9th Cir. 1974); Bogus v. American Nat'l Bank of

Cheyenne, 401 F.2d 458, 461 (10th Cir. 1968).
25. 385 U.S. 374 (1967).
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family, although the play falsely described their experience and conduct
at the time. The Court held that the opening of a new play linked to an
actual incident was a matter of public interest and that, to recover, Hill
would have to show that the review was knowingly false or was published
with reckless disregard of the truth." The Court, in Zacchini, distinguished
Time, Inc. v. Hill and other first amendment cases such as Rosenbloom v.
Metromedia, Inc., 7 Gertz v. Robert Welch, Inc.,2" and Time, Inc. v.
Firestone, n on the ground that those cases emphasized protection of the
press in defamation suits involving the reporting of events, rather than the
broadcast or publication of entertainment for which the performer ordinar-
ily gets paid. Whereas Time, Inc. v. Hill involved the publication in a false
light of matter in the public interest, Zacchini alleged quite a different
breach of his right of privacy-his right to the publicity value of his per-
formance. Because the two torts differ substantially,0 the Court reasoned
that a standard for liability different from that articulated in Time, Inc.
v. Hill was appropriate. Succinctly, that standard is that potential liability
exists when the media broadcasts a performer's entire act without his
consent. Since the case involved a review of summary judgement in favor
of Scripps-Howard, the only issue presented was whether a cause of action
existed. Consequently, the Court said, Zacchini must prove damages in a
state court in order to recover. The majority noted that the broadcast may
possibly have increased the value of the act by stimulating interest to see
the show in person, thereby benefiting Zacchini. In that case Zacchini
would be unable to prove and recover damages.

Justice Powell led the dissenters" in attacking the majority's failure to
define what an "entire act" was and foresaw only confusion in future cases
in attempting to determine what constitutes an entire act. The dissent felt
that the diverse forms of newsworthy entertainment available today, espe-
cially sporting competition of limited duration and dramatic events, will

26. This standard was first applied in New York Times v. Sullivan, 376 U.S. 254, 270
(1964).

27. 403 U.S. 29 (1971).
28. 418 U.S. 323 (1974).
29. 424 U.S. 448 (1976).
30. The false light and right of publicity torts differ in the interests each seeks to protect

and the way in which these interests can be protected. The false light tort protects reputa-
tions, and therefore publication of the damaging matter must be limited or curtailed. The
right of publicity protects the proprietary interest of an individual in his act, in part to
encourage such entertainment; the protection involves the question of who gets to do the
publishing.

31. 97 S.Ct. at 2859-2860, 53 L. Ed. 2d at 978-980. Justice Stevens filed a separate dissent-
ing opinion. Id. at 2860-2861, 53 L. Ed. 2d at 980-981. Justice Stevens was not sure whether
the Ohio Supreme Court has based its decision on federal constitutional grounds or had
merely defined the reach of the "right of publicity"without seeking to limit the media's
constitutional rights. Justice Stevens would therefore have remanded to the state court for
clarification of the basis of its holding.
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not easily be fit into such a cut and dried standard. 2Justice Powell rea-
soned that in the face of such potentially far-reaching liability, media self-
censorship will confine the bradcasting of clearly newsworth events to
"watered-down verbal reporting, perhaps with an occasional still pic-
ture."33

Justice Powell disagreed with the analytical starting point selected by
the majority. Rather than look at the medium's behavior in terms of
whether it broadcasts a complete act, initial attention should be directed
to the use the station made of the film footage. If, as in the case at hand,
the film clip was used as a routine portion of a regular news broadcast,
proper sensitivity to first amendment values would immunize the media
from liability "absent a strong showing that the news broadcast was a
subterfuge or cover for private or commercial exploitation." 4 Justice Pow-
ell's dissent correctly recognized the conflicting interests involved between
the media's right to broadcast newsworthy entertainment and a per-
former's right to the publicity value of his performance.

The Court's opinion was a significant step towards the indentification
and acceptance of an independent right of publicity. However, the "entire
act" standard is an unworkably vague framework in which the balance the
competing interests involved because diverse forms of entertainment will
lead to confusion as to just what constitutes an entire act for first admend-
ment purposes. An analysis of the dissent's double-faceted standard proves
it to be both practical and flexible. The threshold inquiry-what use did
the station make of the film footage-shows a desire to foster first amend-
ment protection of newsworthy events of public interest. If the film were
used as a routine portion of a regular news program, then first amendment
considerations are preliminarily attached to it. The second compo-
nent-whether the broadcast amounted to a subterfuge or cover for private
or commercial exploitation-reveals a keen awareness of the values under-
lying the right of publicity. Attention is directed squarely at the pecuniary
interests involved, rather than confusing the question with the broader tort
of appropriation.

ROBERT P. WESTIN

32. See 97 S. Ct. at 2860, n.3, 53 L. Ed. 2d at 979, n.3.
33. 97 S. Ct. at 2860, 53 L. Ed. 2d at 979.
34. Id.
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