
Sterilization: Who Says No?

The legal and sociological impact of voluntary sterilization upon the
family unit is a 20th century phenomenon. Prior to the advent of surgical
procedures to prevent procreation, society had instituted a variety of cul-
tural and legal restrictions on man's biological ability to procreate.' Tradi-
tionally, the necessity for such restrictions in primitive societies was based
on available food supplies for the population. However, restrictions on
man's ability to procreate is even more important in a modern society
faced with dwindling natural resources being consumed by an ever-growing
population.

The effort to control the world's population was given impetus when
advances in surgical procedures provided the means whereby persons were
able to elect to be permanently sterilized.2 In fact, from 1965 to 1970, the
incidence of persons choosing surgical sterilization as a method of contra-
ception rose over 50%.1 However, the popularity of this procedure as a
contraceptive plus the irreversibility of the operation4 has led to a conflict
as to who within the marital relationship makes the decision regarding
sterilization. Ideally, the decision to be sterilized should be made by both
spouses; the goal is often not met. When a conflict arises between man and
woman over this basic decision, the legal system is called upon to deter-

1. Shaw, Procreation and the Population Problem, 55 N.C.L. REV. 1165, 1167 (1977)

[hereinafter cited as Shaw].
2. Voluntary sterilization in this paper shall refer only to those surgical procedures used

to prevent contraception. The two most common sterilization procedures are the salpinegec-

tomy, or tubal ligation, which is performed on the female and the vasectomy, which is

performed on the male. The tubal ligation involves hospitalization and entails more risks than

does its counterpart, the vasectomy. See Note, 113 U. PA. L. REV. 415, 416-417 (1965).

3. Sherlock & Sherlock, Voluntary Contraceptive Sterilization: The Case For Regulation,
1 UTAH L. REV. 115, (1976) [hereinafter cited as Sherlock & Sherlock].

4. It is generally agreed that sterilization is the most effective form of contraception and

is irreversible. Greenawalt, Criminal Law and Population Control, 24 VAND. L. REV. 465, 470

(1971). However, Sherlock and Sherlock contend that the effectiveness of a tubal ligation is

not significantly better than oral contraceptives, while the effectiveness of a vasectomy is

comparable to oral contraceptives. Sherlock & Sherlock, supra note 3, at 117. But see 1

WOMErN's R. L. REP. 40 (Spring 1972) for statistics showing the risk of death for women using

various contraceptive methods. In the 20 to 34 age bracket, there were 5,000 pregnancies out

of one million oral contraceptive users per year. One death resulted from pregnancy while

there were thirteen deaths from women using oral contraceptives. For women ages 35 to 44,

three deaths resulted from pregnancy but there were 34 deaths due to the use of "The Pill."

Sherlock and Sherlock cite statistics showing that the morbidity rate for sterilization in
women appears to be higher than those occurring from the early postoperative effects of legal

abortions. The morbidity rate for voluntary sterilization was also higher than the morbidity
rate found in the first trimester of pregnancy. The same statistical results were found to occur
with vasectomies. Sherlock & Sherlock, supra note 3, at 117.
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mine solutions to a problem that not only involves questions of law but
questions of moral and religious philosophy that reach into the very core
of the family as a sociological unit.5 This comment shall examine the
various legal solutions to the basic question of who says "no more chil-
dren."

I. STERILIZATION: COMPETING INTERESTS

Judge (later Justice) Cardozo, in 1914, stated that "[elvery human
being of adult years and sound mind has a right to determine what shall
be done with his own body."' However, when one marital partner wishes
to be sterilized over the objections of the other, the court is faced with the
dilemma of protecting the rights of the one while denying those of the
other. This dilemma is further complicated by the existence of a societal
interest in the furtherance and protection of the family unit, as well as an
interest in its own population growth.

A. Societal Interest

For the mentally incompetent, the U.S. Supreme Court has held that
the state has the power to determine what is to be done with his body since
"society can prevent those who are manifestly unfit from continuing their
kind." 7 The legal system's fiat for the practice of eugenics is postulated on
society's interest in producing healthy and normal offspring. In response
to this aspect of society's interest, a variety of statutes providing proce-
dures for compulsory sterilization for certain individuals have been en-
acted." While the law in this area lags behind modern medical knowledge,,
such statutes have been held to be constitutional,'0 and the Court has given

5. The law's basic sensitivity to the role of the courts in this area was articulated in Mr.
Justice White's dissent in Doe v. Bolton, 410 U.S. 179 (1973), in which the court struck down
statutory requisites that had to be met before an abortion could be performed. Justice White
wrote: "As an exercise of raw judicial power, the Court perhaps has authority to do what it
does today but . . . .[iun a sensitive area such as this, involving as it does issues over which
reasonable man may easily and heatedly differ, . . . [tihis issue . . . should be left with
the people and to the political processes the people have devised to govern their affairs." 410
U.S. at 222.

6. Schloendorff v. Society of N.Y. Hosp., 105 N.E. 92, 93 (N.Y. Ct. App. 1914).
7. Buck v. Bell, 274 U.S. 200, 207 (1927). See also Jacobson v. Massachusetts, 197 U.S.

11 (1905).
8. See Shaw, supra note 1, at 1181 n.120, for a list of compulsory sterilization statutes

still in force.
9. See id. at 1182-1184, for a discussion regarding the difference between medical knowl-

edge and legal reasoning.
10. In Re Moore, 289 N.C. 95, 221 S.E.2d 307 (1976); North Carolina Ass'n for Retarded

Children v. North Carolina, 420 F. Supp. 451 (M.D.N.C. 1976). Both upheld N.C. GEN. STAT.
§§35-36 through 35-50 (Supp. 1975) which provide for involuntary sterilization of the men-
tally ill and incompetents.
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tacit approval to these type procedures."
However, the Supreme Court, in Skinner v. Oklahoma,'2 explicitly rec-

ognized that the state's power to sterilize must be limited.'" In Skinner,
the Court held invalid an Oklahoma statute requiring sterilization for
habitual criminals. The Court acknowledged that procreation was not only
an individual's "basic civil right"" but that inherent in such a decision was
an important societal interest since "marriage and procreation are funda-
mental to the existence and survival of the race."' 5

Recognition of society's interest in the institution of marriage has re-
sulted in the Court supporting and protecting the marital unit by encour-
aging mutuality between the partners.'8 Promoting this mutuality between
individuals within the marital relationship is a societal goal which was
reiterated by the Court in Griswold v. Connecticut"' when it stated that
"[w]e deal with a right of privacy older than the Bill of Rights ....
Marriage is a coming together for better or for worse, hopefully enduring,
and intimate to the degree of being sacred. It is an association that pro-
motes a way of life, not causes; a harmony in living, not political faiths; a
bilateral loyalty, not commercial or social projects."'8 In order to effectuate
this goal, the Court has acknowledged the public's authority to regulate
the obligations and liabilities within the marriage. In Maynard v. Hill,2"

11. Roe v. Wade, 410 U.S. 113 (1973). The Court, commenting on possible limitations to
the right of privacy, stated that "it is not clear to us that ... one has an unlimited right to
do with one's body as one pleases .... The Court has refused to recognize an unlimited right
of this kind in the past. Jacobson v. Massachusetts, 197 U.S. 11 (1905) (vaccination); Buck
v. Bell, 274 U.S. 200 (1927) (sterilization)." Id. at 154.

12. 316 U.S. 535 (1942).
13. But see Stump v. Sparkman, 46 U.S.L.W. (U.S. Mar. 28, 1978) (No. 76-1750), in

which the Court, in a 5-3 decision, ruled that an Indiana judge had absolute judicial immun-
ity to suit for ordering the sterilization for a 15-year-old girl solely on the basis of her mother's
testimony that the daughter was mentally incompetent. Plaintiffs were the sterilized woman
and her husband who brought suit under 42 U.S.C.A. §§1983 and 1985(3) for alleged constitu-
tional violations as well as for state law claims against the physicians. The Court overturned
the Court of Appeals for the Seventh Circuit, which had ruled that the judge had no immunity
because he acted outside his jurisdiction. Sparkman v. McFarlin, 552 F.2d 172 (7th Cir. 1977).
Justices Stewart, Marshall, and Powell joined in a scathing dissent. Cf. Reif v. Weinberger,
372 F.Supp. 1196 (D.D.C. 1974) (HEW regulations providing for sterilization of minors and
mental incompetents struck down).

14. 316 U.S. at 541.
15. Id.
16. See Maynard v. Hill, 125 U.S. 190 (1888); Griswold v. Connecticut, 381 U.S. 479

(1965); Planned Parenthood of Mo. v. Danforth, 428 U.S. 52, 69-70 (1976).
17. Etzioni, The Husband's Rights in Abortion, 12 TRiAL 56 (Nov. 1976) [hereinafter cited

as Etzioni]. See also Planned Parenthood of Mo. v. Danforth, 428 U.S. 52, 69-71 (1976) in
which the Court discusses the goal of mutuality and trust in marriage within the context of
the woman's right to abort.

18. 381 U.S. 479 (1965).
19. Id. at 486.
20. 125 U.S. 190 (1888). See also Reynolds v. United States, 98 U.S, 148 (1878).
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the Court said that once the relationship was formed, "the law steps in and
holds the parties to various obligations and liabilities."'" Such actions are
necessary since marriage is "an institution, in the maintenance of which
in its purity the public is deeply interested, for it is the foundation of the
family and of society, without which there would be neither civilization nor
progress." 2 However, legislatures have traditionally not limited them-
selves to regulating merely the obligations and limitations of an ongoing
marriage, but they have promulgated statutes regulating the formation
and dissolution of the marriage 3 as well as certain sexual activities 2' which
might impinge upon and impair harmonious feelings within the relation-
ship. Although the U.S. Supreme Court has not directly held these statutes
to be constitutional, it has noted the necessity for statutes forbidding
certain sexual behavior 5 on the ground that the state should foster and
protect the "intimacy of husband and wife ' 2 and the public morals as
well."

Furthermore, the Court's awareness of the interrelationship between this
societal interest in marriage and the rights of an individual to procreate
was illustrated in Meyer v. Nebraska"8 and in May v. Anderson,"5 which
gave constitutional protection to certain parental rights." The Court in
Meyer found that an individual's liberty as protected by the Fourteenth
Amendment encompassed his right to "marry, establish a home and bring
up children." '3' Similarly, in May, the Court held that a mother's right to
custody was "far more precious . . . than property rights. '32 Two different

21. Id. at 211.
22. Id.
23. See, e.g., GA. CODE ANN. §§53-102, 53-105 (1974) (prohibits marriage between certain

degrees of affinity) and GA. CODE ANN. §30-102 (Supp. 1977) (establishes grounds for divorce).
24. See, e.g., GA. CODE ANN. §§26-2002, 26-2009, 26-2010 (1977) prohibiting sodomy, adul-

tery, and fornication. See also, GA. CODE ANN. §30-102 (Supp. 1977), which makes adultery
grounds for dissolution of marriage, and GA. CODE ANN. §§26-2007, 26-2008 (1977), which
prohibit multiple marriages by making bigamy a criminal offense. These statutes are indica-
tive of those in other states.

25. Griswold v. Connecticut, 381 U.S. 479, 499 (1965).
26. Poe v. Ullman, 367 U.S. 497, 553 (1961) (Harlan, J., dissenting).
27. Id.
28. 262 U.S. 390 (1923).
29. 345 U.S. 528 (1953).
30. In Zablocki v. Redhail, - U.S. -, 98 S. Ct. 673, 54 L. Ed. 2d 618 (1978), the

Court held invalid a Wisconsin statute which prohibited any resident who was supporting a
minor child from marrying without securing court approval. Approval was withheld if the
parent could not show that support obligations had been met and that the child "was not
likely thereafter to become a public charge." Id. at 676 n.1, 54 L. Ed. 2d at 624 n.1. In holding
that this statute violated the Equal Protection Clause of the Constitution, the Court again
included within the elastic boundaries of the right to privacy "decisions relating to procrea-
tion, childbirth, child-rearing, and family relationship." Id. at 681, 54 L. Ed. 2d at 630.

31. 262 U.S. at 390.
32. 345 U.S. at 533.

[Vol. 29
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interests are inherent within this constitutional right to parenthood:" the
right to reproduce," and the right to "companionship, care and custody of
existing children.""

Although the Court has usually protected parental rights within the
framework of a marital unit, it extended these rights beyond this unit to
include fathers of illegitimate children . 3 The Court felt that the parental
rights of such fathers "undeniably warrants deference and, absent a power-
ful countervailing interest, protection."37 However, a majority of the courts
have not extended protection of parental rights to homosexual parents,
preferring to limit the imprimateur of the legal system to those relation-
ships which are within the heterosexual norm.3

While society has a definite interest in parental rights and obligations, 3

the very nature of voluntary sterilization - its permanency - causes a
clash between society's interest in the rate of its population growth and an
individual's interest in being free from governmental constraints on his
person, since "decisions about the use of one's reproductive capacity are
not totally private decisions because the judicious use of one's reproductive
power is essential to the preservation of human life in organized communi-
ties."4 Because of the potentially grave demographic ramifications, a state
may reason that its interest may be furthered either by compelling individ-
uals to be sterilized 4 or by encouraging childbirth over contraception.42

33. The term "right to parenthood" is implicit in the Court's decisions protecting procrea-
tion and child-rearing activities. See Roberson, Paternal Rights in the Decision to Terminate
a Pregnancy, 2 WOMEN'S R. L. REP. 13 (March, 1975) [hereinafter cited as Roberson]. The
Court has found constitutional protection for this right not only within the ambit of the
Fourteenth Amendment, but also within the Ninth Amendment. Griswold v. Connecticut,
381 U.S. 479, 496 (1965) (Goldberg, J., concurring).

34. See Kreyling v. Kreyling, 20 N.J. Misc. 52, 23 A.2d 800, 804 (N.J. 1942), in which the
court granted a divorce to a wife whose husband refused to have sexual relations without
contraceptives. The court said that married persons in normal health are, "by the contract
and 'controlling purpose' of marriage, entitled to 'gratify lawfully the natural desire for
procreation which has been implanted in the sexes that the race may be preserved upon the
earth."'

35. Roberson, supra note 33, at 15; See also Stanley v. Illinois, 405 U.S. 645, 651 (1972).
36. Stanley v. Illinois, 405 U.S. 645 (1972).
37. Id. at 651; But see Quillon v. Walcott, - U.S. -, 98 S. Ct. 549, 54 L. Ed. 2d 511

(1978) where the Court found a substantial countervailing interest: "the best interest of the
child." The Court held that a Georgia statute which required the consent only of the illegiti-
mate mother to a child's adoption did not violate the rights of the illegitimate father where
the above standard was applied.

38. See generally Basile, Lesbian Mothers 1, 2 WOMAN's R. L. REP. 3 (Dec. 1974).
39. See, e.g., GA. CODE ANN. ch. 74-1 (1973), for statutes setting forth certain legal obliga-

tions that accrue from the parent-child relationship and GA. CODE ANN. ch. 49-1 (1974) for
powers, duties and liabilities arising from a guardian being appointed for a minor. Georgia's
concern for this relationship is shared by other states as well.

40. Sherlock & Sherlock, supra note 3, at 127.
41. Legalized compulsory sterilization has been used in India to control its population

problems. Shaw, supra note 1, at 1184. The United States has never passed such legislation.
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Either choice, however, involves a possible state burden on a constitution-
ally protected fundamental right.13

Marriage, by definition, involves the combining of two individuals with
their own goals and values into one hypothetical unit. Notwithstanding the
mythology surrounding this unit, the realities of marriage often find the
couple not to be one homogeneous entity, but two "at-odds" individuals
each with their own values and goals. Therefore, in any decision regarding
sterilization a triad of interest is inherently involved. The second and third
elements of this triad will now be considered.

B. Spousal Interest: Wife v. Husband"

While the Supreme Court has held that there is a fundamental right to
parenthood, it has likewise found that the constitution's guarantee of a
right of privacy extends to individual decisions concerning contraception.45

Although a right to privacy has no "explicit constitutional basis,"46 the
Court, in Griswold v. Connecticut, stated that the penumbra created by
the Bill of Rights protected the privacy of the marital unit. However, in
Eisenstadt v. Baird,7 the Court, in declaring unconstitutional Massachu-

However, Justice Goldberg, in his concurrence in Griswold v. Connecticut, 381 U.S. 479, 496-
497 (1965), stated that if the state was not required to show a compelling interest before it
could interfere with marital privacy, compulsory birth control could be constitutionally valid
since "no provision of the Constitution specifically prevents the Government from curtailing
the marital right to bear children and raise a family." The Court, in Dandridge v. Williams,
397 U.S. 471, 483-484 (1970), found the state's interest in "providing incentives for family
planning .... " was legitimate and reasonable. Therefore, the state's limiting the amount
of money to be received by one family under Maryland's Aid to Families with Dependent
Children program did not violate the Equal Protection Clause of the Fourteenth Amendment.

42. In Maher v. Roe, 432 U.S. 464, 478 (1977), the Court held that Connecticut had a
"strong and legitimate interest in encouraging normal childbirth," quoting Beal v. Doe, 432
U.S. 438, 446 (1977). In a footnote, the Court stated: "In addition to the direct interest in
protecting the fetus, a State may have legitimate demographic concerns about its rate of
population growth. Such concerns are basic to the future of the State and in some circumstan-
ces could constitute a substantial reason for departure from a position of neutrality between
abortion and childbirth." 432 U.S. 464, 478 n.11.

43. In addition to the rights enumerated above, the Supreme Court has also constitution-
ally protected a person's marital choice, Loving v. Virginia, 388 U.S. 1 (1967) (Virginia's
miscegenation statute held constitutionally impermissible), as well as parental child-rearing
and educational decisions, Pierce v. Soc'y of Sisters, 268 U.S. 510 (1925) (parental right to
choose parochial school over public school within the concept of liberty protected by the
Fourteenth Amendment).

44. The author notes that problems may arise regarding sterilization when couples are
unmarried. For purposes of this comment, the problem is analyzed within the context of a
marital couple with the wife choosing to be sterilized and her husband in opposition. See
generally, Sherlock & Sherlock, supra note 3, at 128-139, for possible sociological implications
of single, as well as married, individuals choosing sterilization.

45. Eisenstadt v. Baird, 405 U.S. 438, 453 (1972).
46. Roe v. Wade, 410 U.S. 113, 152 (1973).
47. 405 U.S. 438 (1972).
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setts' statute prohibiting distribution of contraceptive devices to unmar-
ried persons, extended the right of privacy to encompass the right of "the
individual, married or single, to be free from unwarranted governmental
intrusion into matters so fundamentally affecting a person as the decision
whether to bear or beget a child."48

Finally, in Roe v. Wade,49 the Court held that this "right to privacy...
is broad enough to encompass a woman's decision whether or not to termi-
nate her. pregnancy.15

0 The Court found no compelling state interest within
the first trimester of pregnancy sufficient to override the woman's funda-
mental right to determine, in consultation with her physician, whether to
abort. From this line of cases, the Court's reasoning that a woman had a
constitutionally guaranteed right to determine whether to "bear or beget
children" seemed to be firmly set.

However, in the Court's most recent decisions relating to problems re-
garding abortion, it appears to be retreating from this established policy.
In Beal v. Doe, 5 the Court held that Title XIX of the Social Security Act
did not require the funding of non-therapeutic abortions as a prerequisite
for a state's participation in medicaid programs. The Court also held in
Maher v. Roe" that the constitution did not require a state participating
in federal-state medicaid programs to pay for non-therapeutic abortions if
it gave free medical care for childbirth. The majority in Maher stated that
Roe v. Wade did not declare an unqualified "constitutional right to an
abortion . . .[riather, the right protects the woman from unduly burden-
some interference with her freedom to decide whether to terminate her
pregnancy."53 The Court then found that Connecticut's decision to fund
childbirth and not non-therapeutic abortions did not unduly burden the
indigent woman since she was not "disadvantage[d] as a consequence of
Connecticut's decision . . .[but] she continue[d] as before to be depen-
dent on private sources for the services she desire[d]." 54 The majority
reasoned that the state did not need to show a "compelling interest for its
policy choice to favor normal childbirth."55 By applying the "less demand-
ing test of rationality,"56 the Court found that this legislative scheme met
constitutional demands.57

48. Id. at 453 (emphasis in original).
49. 410 U.S. 113 (1973).
50. 410 U.S. at 153.
51. 432 U.S. 438 (1977).
52. 432 U.S. 464 (1977).
53. Id. at 473, 474.
54. Id. at 474.
55. Id. at 477.
56. Id. at 478.
57. The majority's failure to apply the compelling state interest test to this statutory

scheme was vigorously opposed by Justice Brennan's dissent, in which Justice Marshall and
Justice Blackmun joined. Justice Brennan stated that this decision "seriously erodes the

1978]
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While the Court may be constricting the scope of a constitutional right
to an abortion, its earlier language in Roe v. Wade strongly indicates that
a constitutional right to privacy can encompass an individual's right to
choose sterilization without spousal approval. In Roe the Court had em-
phasized the risks and burdens which might be experienced by a woman
during pregnancy. 9 However, by referring to Union Pacific R. Co. v.
Botsford,59 the Court acknowledged the high priority traditionally placed
on an individual's right to privacy negating thereby the inference that this
right was premised merely on the fact that pregnancy deserved special
considerations since there existed some physical dangers for the woman.
In that case, the Court stated that "[n]o right is held more sacred, or is
more carefully guarded, by the common law, than the right of every indi-
vidual to the possession and control of his own person, free from all re-
straint or interference of others, unless by clear and unquestionable au-
thority of law." 9 Thus, by the Court not premising this right upon possible
physical burdens on the woman, it would not be illogical to assume that a
right of privacy, which extends to a woman's decision whether to have a
child already conceived, would also extend to a woman's decision (married
or single) to permanently refrain from producing children.

A New Jersey court, in Ponter v. Ponter,6" so reasoned this way and it
held that a married woman had a constitutional right to be sterilized
without her husband's consent. In Ponter, the physicians involved refused

principles that Roe and Doe announced to guide the determination of what constitutes an
unconstitutional infringement of the fundamental right of pregnant women to be free to
decide whether to have an abortion." Id. at 484. See also Poelker v. Doe, 432 U.S. 519 (1977),
in which it was held that the City of St. Louis did not violate the constitutional rights of
indigent women by choosing to provide publically financed hospital services for childbirth
without providing corresponding services for non-therapeutic abortions. But see Justice Mar-
shall's dissent in Beal v. Doe, in which he strenuously objected to the majority's line of
reasoning in the trio of cases dealing with abortions for indigent women (Beal v. Doe, Maher
v. Roe and Poelker v. Doe). Justice Marshall attacked these rulings on the ground that the
impact upon society as a whole would be onerous and that the end result of the Court's failure
to "enforce the Constitution for the benefit of the poor and powerless [would] have the
practical effect of preventing nearly all poor women from obtaining safe and legal abortions."
432 U.S. at 455 (footnote omitted).

58. 410 U.S. at 153. See also Planned Parenthood of Mo. v. Danforth, 428 U.S. 52, 61
(1976).

59. 141 U.S. 250 (1891).
60. Id. at 251.
61. 135 N.J. Super. 50, 342 A.2d 574 (1975). See also Brooks v. Burkeen, 549 S.W.2d 91,

93 (Ky. 1977): "The decision of one spouse to undergo an operation which will result in
sterilization is binding on the other." Wife had sued for loss of consortium due to husband's
death from job-related 'accident even though her husband had elected to be covered by
Workmen's Compensation, under which there was no such cause of action. The wife con-
tended that her right to sue for loss of consortium could not be negated by her husband's
actions. The court, however, held that decisions relating to terms and conditions of employ-
ment were private to the employee and that the spouse of the employee should not be required
to give approval when one benefit is selected over another.

[Vol. 29



STERILIZATION

to perform the operation upon the woman because of their fear of civil
liability."2 The court reasoned, however, that since a woman had a right
to have other surgery without spousal consent, and since the state could
not interfere with a decision to abort within the first trimester of preg-
nancy, the same protection and right must be extended to a woman's
decision to be surgically sterilized. The court stated that the wife's right
was protected either by proscription of state action interfering with this
right or by the court's refusal to recognize any civil suit instituted by the
non-consenting spouse against the physicians.

Thus, based on past Supreme Court cases delineating a woman's right
to use contraceptives and to abort within a specified time during the preg-
nancy, the Court has provided the reasoning necessary to determine that
this fundamental right extends to voluntary sterilization. This right could
not, of course, be denigrated unless the state could show a contrary com-
pelling interest. 3 But what effect does this right have on the husband's
rights within this dual situation?

When a woman desires an abortion within the first trimester of preg-
nancy, the Supreme Court has held that the rights of the man are second-
ary to those of the woman. 4 This choice between competing values 5 within
the context of an abortion, does not, however, negative the importance of
the rights of a husband (or potential father) when a wife decides unilater-
ally to be sterilized. Even though this decision may be uniquely individual-
istic, the decision itself implies that the individual still expects to engage
in a heterosexual relationship. Therefore, within a marital unit, the hus-
band's dependence for legitimate offspring is a fundamental right 6 which
clashes with the wife's fundamental right to permanently refrain from
reproducing.

II. LEGAL SOLUTIONS

The interests examined thus far have been stamped as legitimate either
by the lower courts or by the Supreme Court itself. To head off potential
problems when decisions are not mutually made, the courts and legisla-

62. The court did not articulate the possible grounds upon which the physicians might
be held liable. See text accompanying notes 67 & 68, infra, regarding the legal restrictions
that have been placed on voluntary sterilization to mitigate the medical world's fear of civil
liability to the nonconsenting spouse.

63. See notes 51-57, supra, and accompanying text for a discussion of whether the state
must still show a compelling interest when an abortion decision is involved.

64. See, e.g., Planned Parenthood of Mo. v. Danforth, 428 U.S. 52, 71 (1976).
65. The U.S. Supreme Court, in Planned Parenthood of Mo. v. Danforth, recognized the

"husband's deep and proper concern and interest . . . in his wife's pregnancy." Id. at 69.
Even so, the Court held that when a husband and wife disagree as to whether the wife should
abort, "the view of only one of the two marriage partners can prevail." Id at 71. Because the
wife physically bears the child, her view was more pressing of the two.

66. Skinner v. Oklahoma, 316 U.S. at 541.

19781
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tures have devised safeguards which hopefully will accommodate these
interests. The nature and rationale for such safeguards as well as their
constitutionality will be considered.

A. Spousal Consent: Court Decisions

Of the three reasons given for the requirement of spousal consent, 7 the
one most cited is the physician's fear of tort liability." This fear seems to
be groundless in light of case law. While there is some "hoary authority
. . . that sterilization is a maim," 9 the courts have not so held. In the first
reported American case involving voluntary sterilization, 0 a husband sued
a physician because his wife became pregnant after the physician per-
formed a vasectomy on the husband. The court held that such an operation
was not against public policy' but that the husband could still not recover
since "the purpose of the operation was to save the wife from the hazards
to her life which were incident to childbirth . . . [and] [tihe wife sur-
vived."" The court further noted that the husband had been "blessed with
the fatherhood of another child."73

It should be noted that these, and subsequent cases,7" referred to negli-

67. The reasons generally articulated are: fear of tort liability; paternalistic concern for
the well-being of the patient or of her or his spouse; and the traditional view that medical
necessity is the only basis for operations. Agate, Voluntary Sterilization: May Spousal Con-
sent be Required?, 1 WOMAN'S L.J., 17, 21 (1976) [hereinafter cited as Agate].

68. Possible grounds for tort liability of physicians performing sterilizations are the loss
of consortium, battery, and interference with marital relations. Id. at 22.

69. Greenawalt, Criminal Law and Population Control, 24 VAND. L. REv. 465, 476 (1971).
Greenawalt states that "sterilization involves a physical act that would be an assault if not
for a legitimate purpose." Id. at 477. In Christensen v. Thornby, 192 Minn. 123, 255 N.W.
620, 621-22 (1934), the court distinguished a vasectomy from maiming by noting that such
an operation does not "impair, but frequently improves, the health and vigor of the patient
. . . .It does not render the patient impotent or unable to 'fight for the king' as was the case
in mayhem or maiming."

70. Christensen v. Thornby, 129 Minn. 123, 255 N.W. 620 (1934).
71. California declared that voluntary sterilization was not against public policy in Jessin

v. County of Shasta, 274 Cal. App. 2d 737, 79 Cal. Rptr. 359 (1969). See also Jackson v.
Anderson, 230 So.2d 503 (Fla. Dist. Ct. App. 1970); Shaheen v. Knight, 11 Pa. D.&C. 2d 41,
6 Lyc. 19 (C.P. Lycoming Co. 1957). But see Bravery v. Bravery 3 All E.R. 59, 68 (C.A.) (1954)
(such operations are against public policy).

72. Christensen v. Thornby, 129 Minn. 123, 255 N.W. 620, 622 (1934).
73. Id.
74. For a comprehensive review of cases, see Custodio v. Bauer, 251 Cal. App. 2d 303, 59

Cal. Rptr. 463 (1967). In Shaheen v. Knight, 11 Pa. D.&C. 2d 41, 6 Lyc. 19 (C.P. Lycoming
Co. 1957), the court held that a physician who performed an ineffective sterilization operation
was not liable for the breach of his contract. Accord, Stephens v. Spiwak, 61 Mich. App. 647,
233 N.W.2d 124 (1975) (complaint against a physician for a negligently performed tubal
ligation dismissed). But see Shaw, supra note 1, at 1173-1174, for a discussion of the develop-
ing trend of the courts to recognize a right not to conceive, with its concomittant duty on
physicians to perform effective sterilization operations.
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gent performance of sterilization operations. 5 However, the actual incid-
ence of one spouse suing a physician for failure to secure spousal consent
before the operation has been minimal. The fear remains," however, and
its existence has led to some states enacting statutes requiring spousal
consent before such operations can be performed."

B. Spousal Consent: Legislative Mandate

While the Supreme Court has not yet addressed the question whether
statutes requiring the consent of one spouse before the sterilization of the
other would be constitutional, it did answer in the affirmative the issue
whether statutes requiring spousal consent for abortions were a violation
of a woman's right to privacy. In Planned Parenthood of Missouri v.
Danforth,7" the Court answered the question previously reserved in Roe v.

75. The major obstacle in suits for negligently performed sterilizations has been the com-
putation of damages. Courts have held that it would be against public policy to award
damages to a couple who conceived and had born to them a healthy child. See, e.g., Shaheen
v. Knight, 11 Pa. D. & C. 2d 41, 6 Lyc. 19 (C.P. Lycoming Co. 1957). Even when an unhealthy
child was born, one court refused to hold that the parents of a handicapped child had a cause
of action when the physicians failed to inform the woman that her contraction of rubella made
her prone to bearing a defective child. The court assumed that the woman would have aborted
if she had known of this possible consequence. Gleitman v. Cosgrove, 49 N.J. 22, 227 A.2d
689 (1967). The courts, in a situation such as that in Shaheen v. Knight, have seemed to
assume that the plaintiffs had a duty to mitigate their damages, (e.g., give up the child for
adoption) before they could ask the courts for compensation. Troppi v. Scarf, 31 Mich. App.
240, 187 N.W. 2d 511 (1971). The so-called "benefit rule" was examined and dismissed by
the court in Troppi v. Scarf, thereby allowing a couple to recover against a pharmacist who
negligently dispensed tranquilizers to the wife instead of the prescribed birth control pills.
The court in Troppi relied on Custodio v. Bauer, 251 Cal. App. 2d 303, 59 Cal. Rptr. 463
(1967), in which the court noted that even where the mother survives without casualty there
is still some loss. The court stated that the mother must "spread her society, comfort, care,
protection and support over a larger group. If this change in the family status can be mea-
sured economically it should be as compensable as . . . [other] losses." Id. at 324, 59 Cal.
Rptr. at 476.

76. According to Agate, supra note 68, at 23, there is only one American case in which
the tort claim was grounded on the physician's failure to secure prior spousal consent to a
voluntary sterilization operation. Kritzer v. Citron, 101 Cal. App. 2d 33, 224 P.2d 808 (1950).
However, the court there found that the consent of the patient was sufficient. Accord, Murray
v. Vanderander, 522 P.2d 302 (Okla. Ct. App. 1974).

77. See, e.g., Ponter v. Ponter, 135 N.J. Super. 50, 342 A.2d 574, 575 (1975); Doe v.
Temple, 409 F. Supp. 899, 901 (E.D. Va. 1976); See generally Agate, supra note 67, at 21;
Comment, 7 NEw MExico L. REv. 121 (1977).

78. Three states had enacted statutes requiring spousal consent. However, N.C. Gen.
Stat, §90-271 to -275 (1975) was amended, striking out an earlier provision requiring written
spousal consent. Va. Code Ann. §§32-432 to -426 (Supp. 1977) amended Va. Code Ann. §32-
432 (1973), eliminating the need for spousal consent if at the time of the request the couple
had lived separate or apart continually for more than one year prior to the request for the
sterilization or if there had been a separation or divorce agreement in effect. See generally
Agate, supra note 67, at 21. Georgia's spousal consent statute is discussed in the text accom-
panying notes 83-92 infra.

79. 428 U.S. 52 (1976).
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Wades" by holding that a state could not interfere with a woman's decision
to abort during the first trimester, nor could it delegate this veto power to
her spouse by granting to the husband the right to "prevent unilaterally,
and for whatever reason, the effectuation of his wife's and her physician's
decision to terminate her pregnancy."8 Recognizing both the importance
of the marital unit and the rights of a husband, the Court, however, said
that the physical burdens placed on a woman during pregnancy necessi-
tated that the balance "weighs in her favor."8

Shortly after this decision, in Coe v. Bolton,3 Georgia's statute requiring
such consent prior to voluntary sterilization was successfully challenged.
A three judge district court struck down this statute" in October, 1976 in
an unreported opinion, by holding that its provisions violated the Four-
teenth Amendment. The court's reasoning appears to announce the fate
of similar statutes which either explicitly or implicitly require such spousal
consent."

The plaintiff in Coe v. Bolton had brought a class action for injunctive
and declaratory relief against state officials and plaintiff's physician claim-
ing that the spousal consent requirement violated her constitutionally pro-
tected right to privacy, a fundamental liberty protected not only by the
Due Process Clause but by the Equal Protection Clause of the Fourteenth
Amendment." The action was precipitated by a physician's refusal to per-

80. 410 U.S. 112 at 165, n.67.
81. 428 U.S. at 70-71 n.11.
82. Id. at 71. But see Maher v. Roe, 432 U.S. 464, in which the Court emphasized that in

Danforth, "Missouri had interposed an 'absolute obstacle to a woman's decision' (to seek an
abortion]." Id. at 473 quoting Planned Parenthood of Mo. v. Danforth, 428 U.S. 52, 70-71,
n.11 (1976) (emphasis in original).

83. No. C76-7854 (N.D. Ga. Sept. 30, 1976) (unreported opinion).
84. GA. CODE ANN. §84-932 (1975) states that:
"It shall be lawful for any physician duly licensed without restriction to practice medicine

and surgery ... and [when] so requested by any person 21 years of age or over, or less than
21 years of age if legally married, to perform upon such person a sterilization procedure,
provided a request in writing is made by such person and by his or her spouse, if married
and if such spouse can be found after reasonable effort, and provided, further, that prior to
or at the time of such request a full and reasonable medical explanation is given by such
physician to such person as to the meaning and consequence of such operation." (Emphasis
added.)

The sterilization procedure is defined by GA. CODE ANN. §84-934 (1975) as "any procedure
or operation which is designed or intended to prevent conception and which is not designed
or intended to unsex the patient by removing the ovaries or testicles."

85. See Comment, 7 NEW MExico L. Rav. 121 (1977) for a discussion regarding unconstitu-
tionality of N.M. STAT. ANN. §12-3-43 (Repl. 1976) providing that no spousal consent is
needed for voluntary sterilization if one spouse has been abandoned by the other, and N.M.
STAT. ANN. §12-34-14 (Repl. 1975), prohibiting any qualifications on voluntary sterilization
operations that are not imposed on other surgical procedures. The author suggests that these
statutes when read together create confusion which may restrict access to voluntary steriliza-
tion. This burden may necessitate the New Mexico courts holding that the statutes violate
an individual's right to privacy as articulated in Roe v. Wade and Danforth.

86. No distinction was made by the majority in Coe as to whether this statute violated
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form a tubal ligation on the thirty-two year old woman in absence of her
husband's written consent. Plaintiff, who had been pregnant ten times,
was the mother of seven living children. She was legally separated but her
husband refused to give his consent to the operation. Permanent steriliza-
tion was medically appropriate for the woman since other birth control
methods had proven ineffective.

The district court analogized voluntary sterilization to abortion, thereby
specifically rejecting the defendant's argument that the permanency of
sterilization differentiated this procedure from that of contraception and
abortion. The estranged husband argued that because of this crucial differ-
ence the state had a compelling interest in protecting a person's marital
rights of procreation as articulated in Skinner. 87 However, the court refused
to read Skinner so broadly. The court held that Skinner did not create
marital rights of procreation, but rather protected the individual against
the state subjecting him to sterilization against his will without a compel-
ling state interest.8 Since there were no such marital rights inherent in a
marriage relation, there would be no conflict between it and the individ-
ual's right to choose a particular method of contraception. Emphasizing
that the Supreme Court's decisions in Griswold and Eisenstadt were
grounded on an "individual rights" rationale, the court found that
"[pirior decisions lead unalterably to the conclusion that 'the decision
whether to bear or beget a child', the essence of the right of privacy here,
is sufficiently broad in scope to include the decision to seek voluntary
sterilization."89

Since the woman had a fundamental right to determine whether she

the Equal Protection or the Due Process Clauses of the Fourteenth Amendment. Rather, the
majority held that the statute violated the individual's fundamental right to privacy within
the context of the Fourteenth Amendment. The court's reliance on both equal protection and
due process cases gives no assistance in analyzing the court's reasoning. However, plaintiff's
claim was based on both of these clauses. Brief for plaintiff, Coe v. Bolton, No. C76-7584
(N.D. Ga. Sept. 30, 1976). It was alleged by plaintiff that the statute created an invalid
classification since it required married persons seeking voluntary sterilization to secure
spousal consent whereas single persons wishing the same type of surgical procedure were
under no such burden. Brief for plaintiff, Coe v. Bolton, No. C76-7584 (N.D. Ga. Sept. 30,
1976).

87. See text accompanying note 14 supra, for a discussion regarding the right of procrea-
tion.

88. Accord, Poe v. Gerstein, 517 F.2d 787 (5th Cir. 1975), aff'd, 428 U.S. 901 (1976). The
court in Poe held unconstitutional Florida's statute requiring parental and spousal consent
prior to a minor or a married woman's abortion. The court noted that with regard to spousal
consent, two fundamental rights had been created: a right of procreation and a right to an
abortion. Skinner was distinguished because it "did not guarantee the individual a procrea-
tive opportunity; it merely safeguarded his procreative potential from state infringement."
Id. at 797. The Supreme Court affirmed this line of reasoning in Planned Parenthood of Mo.
v. Danforth, 428 U.S. 52, 74 (1976), when it declared statutory requirements of parental
consent before a minor could obtain an abortion unconstitutional.

89. No. C76-7584 (N.D. Ga. Sept. 30, 1976), at 7.
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wished to be sterilized, the court in Coe found that the interests set forth
by the state were not sufficiently compelling to override the individual's
right to privacy. While the court acknowledged the importance of the
state's goals," the court rejected the means selected by the legislature to
effectuate these interests. The court recognized that a state can.protect the
institution of marriage by regulating sexual intercourse outside of the mar-
ital relationship." Here, however, a distinction was found between sexual
intercourse and sexual reproduction, and the court held that while the
state has broad authority over the former, it must show a compelling
interest to infringe upon the latter. According to the majority, the state
failed to carry its burden in this regard.

The dissent, however, refused to extend constitutional protection to the
area of voluntary sterilization in this manner because of the dissent's belief
that sterilization had not been held to be a fundamental right per se. Since
no fundamental right was involved, there was no need for the majority to
balance the competing interests. Rather, the state need show only a ra-
tional basis for the enactment of the statute in order to establish the
presumption of constitutionality of the statute. The dissent found that the
state's justification for spousal consent met this constitutional require-
ment. Noting how "tempting" it would be to dispose of the sterilization
question by simply comparing this procedure to abortion, the dissent re-
sisted, since sterilization, unlike abortion, is irreversible, permanently
eliminating a person's reproductive capacity. The dissent stated that the
U.S. Supreme Court has "simply never considered the converse of the
Danforth situation, where a husband without the consent or knowledge of
his wife frustrates his wife's expectation of children by having a secret
vasectomy.""

The decision in Coe v. Bolton reflects the trend of the Supreme Court
to broaden the concept of a right of privacy whenever it unduly infringes
upon the liberty of an individual in an area as sensitive as contraception. 3

While the rationale behind these statutes-the protection of physicians
from tort liability and the protection and encouragement of marriage -
may be commendable, far less drastic methods could be employed to ac-
complish these goals."

90. It was contended that the state had a legitimate interest in this situation in protecting
the institution of marriage as well as an individual's procreative and family rights. Brief for
defendant, Coe v. Bolton, No. C76-7584 (N.D. Ga. Sept. 30, 1976). The majority held that
neither of these was sufficient nor was the state interest in safeguarding public morality
sufficient since only married persons were restricted in their attempts to be sterilized.

91. See note 24 and 25, supra.
92. No. C76-7584 (N.D. Ga. Sept. 30, 1976), at 4.
93. A recent example of this trend is Carey v. Population Services Int'l, 431 U.S. 678

(1977), in which the Court found that New York's statute making it a criminal offense to sell
or distribute contraceptives to any person under 16 unduly infringed upon a minor's right to
privacy regarding contraceptive decisions.

94. One such method would be to require notice to be given to the other spouse. The

[Vol. 29
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C. Spousal Consent: Hospital Policies

In addition to the enactment of statutes requiring spousal consent, hos-
pital policies have been used to limit the availability of sterilization to the
general population. Even in states where the legality of sterilization has
not been questioned, hospitals have successfully circumvented this proce-
dure. The rationale for such circumvention has been twofold: secular hos-
pitals were fearful of potential liability from irate spouses; religious hospi-
tals opposed the operation on religious and moral grounds. 95 Therefore, to
meet their respective goals, hospitals have required that such operations
be approved either by the spouse or by hospital-formed committees" or
they have resorted to a mathematical formula commonly denominated as
the "Rule of 120."" 7 Although some hospitals have categorically denied the
use of its facilities for such procedures, the First Circuit in Hathaway v.
Worcester City Hospital," found this policy to be constitutionally imper-
missible.

In Hathaway, the court held that the policy of a municipal hospital to
perform no consensual sterilizations violated the plaintiff's rights under
the Equal Protection Clause of the Fourteenth Amendment. 9 The hospital
acknowledged that the plaintiff would be allowed to use the services of the
hospital for other medical procedures, including free pre-natal and birth
clinics, but that no non-therapeutic sterilizations were to be performed
within its facilities. The court, discerning no distinction between abortion
and sterilization, stated that "after Roe and Doe, . . . a fundamental
interest is involved, requiring a compelling rationale to justify permitting
some hospital surgical procedures and banning another involving no

majority in Coe v. Bolton specifically reserved its opinion as to whether a statutory require-
ment of such notice would be constitutional. The court noted that in Bellotti v. Baird, 428
U.S. 132 (1976), the U.S. Supreme Court refused to decide whether parental consent to their
minor daughter's abortion which did not result in de facto veto power would withstand
constitutional scrutiny. For a brief look at some of the less drastic measures to accomplish
the traditional goals of marriage-protection statutes, see text accompanying note 105, infra.

95. The author has found no statistics indicating the number of hospitals that oppose
sterilization on religious or moral grounds. But see Note, 113 U. PA. L. REv. 415, 423-424
(1965), in which little opposition to contraception or voluntary sterilization was found among
Protestant or Jewish theologians. However, strong Roman Catholic opposition to voluntary
sterilization was found because of the Church's opposition to artificial birth control.

96. See generally Note, 25 U. FLA. L. REv. 327, 339 (1973).
97. The Rule of 120 is so called because hospitals will not sterilize a woman unless the

woman's age times the number of her children equals 120. Other arbitrary numbers are often
set up by hospital committees. See Agate, supra note 67, at 27; Goodman, Schoenbroad, &
Stearns, Doe and Roe: Where do we go from here?, 1 WOMEN'S R. L. RpT. 20, 37 (Spring,
1973); Forbes, Voluntary Sterilization of Women as a Right, 18 DEPAuL L. REV. 560, 562-563
(1969).

98. 475 F.2d 701 (1st Cir. 1973).
99. The court noted that while its holding was framed in equal protection terms, Roe v.

Wade, 410 U.S. 113.(1973), and Doe v. Bolton, 410 U.S. 199 (1973), were grounded on funda-
mental rights found in the Due Process Clause.
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greater risk or demand on staff and facilities . . . . [Therefore] a decision
to terminate the possibility of any future pregnancy would seem to em-
brace all the factors deemed important by the Court in Roe in finding a
fundamental interest."''0 While not mandating that the hospital be re-
quired to "perform all kinds of non-therapeutic procedures,"'' the court
stated that "once the state has undertaken to provide general short-term
hospital care, as here, it may not constitutionally draw-the line at medi-
cally indistinguishable surgical procedures that impinge on a fundamental
right.'"'02 Thus, the decision in the First Circuit that the hospital's policy
infringed on a fundamental right 3 indicates that hospitals must re-
evaluate policies limiting the availability of sterilization to the general
populace.1°

I. NEw ALTERNATIVES

Re-evaluation of all policies regarding competing interests within the
context of voluntary sterilization must be made within the ambit of an
individual's constitutional right to privacy. As the marriage unit changes
and individuals within this relationship choose contraception methods to
meet their individual preferences, it is not illogical to assume that the
courts will be called on to mediate among this triangle of conflicting inter-
ests. Several proposals have been set forth by commentators as guidelines
for courts as they weave their way through this potential mine field. Three
of these alternative approaches are reviewed here.

Amital Etzioni, the noted sociologist, asserts that the legal system

100. Id. at 705 (footnote omitted).
101. Id. at 706.
102. Id. See Sherlock & Sherlock, supra note 3, at 135. They contend that Hathaway does

not create a fundamental right to voluntary sterilization, but "rather, Hathaway indicates
that an analysis of the factors utilized in Roe to find a fundamental right to abortion may
lead to a similar conclusion with respect to voluntary sterilization under certain conditions."
(Emphasis in original.) These authors argue that the factors present in Hathaway (danger to
the woman's life and eight living children) were unusual. Without the presence of such
extenuating conditions, no fundamental right would be found within the context of voluntary
sterilization.

103. But see Poelker v. Doe, 432 U.S. 519 (1977) discussed at note 57, supra.
104. The following cases involve hospitals sued for failing to perform voluntary steriliza-

tions: Stein v. Northern Westchester Hosp., 70 Civ. No. 1904 (S.D.N.Y. 1970) reported in 1
WOMEN'S R. L. Rpm. 15 (Winter, 1979). The court held that there was a cause of action
against the hospital for the woman's mental anguish, invasion of privacy and denial of
constitutional rights caused by the hospital's refusal to perform a tubal ligation. The hospital
settled out of court. See also McCabe v. Nassau County Medical Center, 453 F.2d 698 (2d
Cir. 1971). Contra, Padin v. Fordham Hosp., 392 F.Supp. 447 (S.D.N.Y. 1975). The court held
in Padin that while a public hospital may not constitutionally refuse to perform a tubal
ligation, it may reschedule such operations (scheduled anesthesiologist refused to perform
operation as scheduled because of religious beliefs). The court left open the question of
whether the plaintiff had a cause of action against the hospital for failure to perform the
operation as promised, but the court refused to raise the claim to a constitutional level.
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should require that a middle ground be taken between forcing a woman to
bear children she does not want and completely ignoring the wishes of the
husband.105 A balance between these two extremes would be accomplished
by presenting evidence that the husband had been notified and consulted.
This evidence would be obtained by requiring a woman to file with her
physician a signed form indicating that proper steps had been taken to
inform the husband.' The rationale for this procedure would be to provide
appropriate time for a couple to air their feelings before any irreversible
action was taken.0 7 Such a procedure would thereby protect each individ-
ual's rights and encourage mutuality and trust within the family as well.

Sherlock and Sherlock incorporate the spousal consent requirement
within their proposed guidelines for the courts. 08 Their plan, however, is
more comprehensive than Etzioni's. These guidelines establish a minimum
age limit before a person can elect to be sterilized,'0' the mandatory dispen-
sation of information to all individuals, and a thirty-day waiting period
between the signing of the initial consent document and the actual per-
formance of the operation. These commentators feel that the "potential for
severe consequences both to the individual and to society""' necessitates
taking such steps to insure that individual decisionmaking be both in-
formed and mature.

The third alternative reviewed is the simple suggestion that the volun-
tary sterilization of a spouse without the consent or knowledge of the other
would be a separate ground for divorce.'

Except for the latter proposal, each of the above suggestions potentially
runs afoul of the constitutional protections given to an individual's right
to privacy. Admittedly, the Supreme Court has not determined whether
sterilization is a fundamental right, yet the Court's prior reasoning would
seem to lead to this conclusion. To state, as does Etzioni, that on the one

105. Etzioni, supra, note 17.
106. Although Etzioni formulted his plan within the context of abortion cases, he noted

that:
"The same [notification procedures] would hold for the sterilization of the wife and, with

the husband's and wife's roles reversed, vasectomy. While it would seem at first that hysterec-
tomies and therapeutic abortions might be excluded as they are generally performed for
health, rather than birth control, purposes, nonetheless, as these two procedures deeply affect
the family, no immediate reason comes to mind why the husband should not be informed or
consulted in a nonemergency situation." Id. at 58.

107. Id. (Emphasis in original.)
108. Sherlock & Sherlock, supra note 3 at 139.
109. Id. at 138. The age suggested is 24 years old, but with the provision that a 24-year-

old not be allowed to be sterilized unless one child has been born. Additionally, judicial review
should be made of any request under the age of twenty-four with no individuals being allowed
to elect permanent sterilization if they are under the age of eighteen. Id. at 139 n.11.

110. Id. at 141.
111. See Ponter v. Ponter, 135 N.J. Super. 50, 342 A.2d 574 (1975); Doe v. Doe, 365 Mass.

575, 314 N.E.2d 128 (1974). See also Agate, supra note 67, at 26, for cases in which divorce
has been granted on this or similar grounds.
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hand spousal consent would not be required, but on the other hand that
the other spouse must be informed and consulted, may lead to a spouse's
de facto veto which would unduly burden the other's constitutional liber-
ties. Such a veto, based on Roe and its progeny, arguably would not pass
constitutional muster. However, since Maher v. Roe,"' the question re-
mains open whether the mere requirement of notice to the non-involved
spouse would violate the protection afforded an individual's right to pri-
vacy by the Constitution.

The third alternative - making secret or non-consensual sterilization
grounds for divorce - ignores the complexities that are involved in the
marital relationship. Although it would seem that a marriage in which the
individuals could not reach an agreement on this basic question would
have no hope of surviving, decisions which seem mature and well-reasoned
to an individual at twenty-four may, upon reflection at forty-four, be rash
and irresponsible. The law should be more creative in its solutions to such
human dilemma than merely providing a means by which the relationship
may be severed.

IV. CONCLUSION

Judging from the line of cases dealing with the right of an individual to
choose whether to use a contraceptive or to bear a child, the Supreme
Court may well be called upon to enter the arena with regard to whether
an individual can choose to become permanently sterilized without regard
for his or her spouse's feelings. Any decision rendered will necessarily man-
date that the Court select one of the above-described conflicting interests
as paramount. Regardless of which interest prevails, the Court's selection
will simply be an attempt to make the best of a bad situation. Further-
more, a decision within this area may lead to multifarious problems.'

In determining a solution to this paradox, the legal system must keep
in mind that "the law does not merely regulate our lives, it articulates and
symbolizes our values and mores.""' Etzioni cautions that "[in an era
when the family has been rendered increasingly vulnerable to dissolution,
we should not gratuitously add to the stress by enshrining in law the

112. 432 U.S. 464 (1977). The Court noted that in Carey v. Population Serv. Int'l, 431 U.S.
678 (1977), it was held that "a requirement for a lawful abortion 'is not unconstitutional
unless it unduly burdens the right to seek an abortion,"' quoting Bellotti v. Baird, 428 U.S.
132, 147 (1976).

113. One potentially thorny problem may arise when the woman becomes pregnant after
refusing to consent to her husband's vasectomy. In case of a divorce, who is financially
responsible for the child? Furthermore, how does the court enforce its order in such cases? In
Rothenberger v. Doe, 149 N.J. Super. 478, 374 A.2d 57, 59 (1977), the court stated that even
if it had the right to deny a woman's request for an abortion within the first trimester of her
pregnancy, it could see no practical way in which to enforce its order.

114. Etzioni, supra note 17, at 58.
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starkly individualistic view that a child in the making is wholly and
completely a 'private' matter for the woman to determine, with no concern
at all for the wishes of the [potential] father.""'

HULANE EvANs GEORGE

115. Id.




