
COMMENTS

Freedom of Speech: Evolution
of the Enlightenment Function

Since the first major free speech question was decided in 1919,1 the U.S.
Supreme Court has adopted the theory of a living constitution in interpret-
ing the First Amendment. The Court has not been primarily concerned
with the founders' intentions, but "has instead looked to the underlying
principles sought to be achieved by the Constitution, in terms of their
current applicability."'2 This tendency significantly adds to the general
precept that the rationale behind any rule will largely determine the rule's
applicability and application. Thus, in the first amendment area, a recog-
nition of and emphasis upon the amendment's underlying policies and
goals will greatly influence the applicability, application and degree of
protection afforded to the speech at issue.

Recently, it has become clear that the Supreme Court has begun to
emphasize and has adopted a new underlying rationale or function of free-
dom of speech: the enlightenment function. This comment is an attempt
to articulate the new theory and to examine some of the ramifications and
effects of its application. It is suggested herein that the enlightenment
theory encompasses all of the traditional and current rationales or func-
tions underlying the First Amendment. First, a short examination of these
justifications for extending protection to speech should prove useful.

Professor Thomas Emerson has recognized four functions of a system of
freedom of expression. The first of these functions, "promoting the search
for truth, or in advancing knowledge"' has been extensively recognized in
various Supreme Court cases;4 Emerson finds this function substantially
realized. 5 A second function is a form of social control that balances the
opposing societial tendencies of stability and upheaval, "thereby allowing
for necessary change without resort to violence," i.e., facillitating social
change. Emerson finds mixed results regarding the latter. Personal self-

1. Schenck v. United States, 249 U.S. 47 (1919).
2. Emerson, Colonial Intentions and Current Realities of the First Amendment, 135 U.

PA. L. REv. 737, 739 (1976) (hereinafter cited as Emerson). One possible exception to this
proposition is in the area of prior restraints. See, e.g., Near v. Minnesota, 283 U.S. 697, 714-
15 (1931).

3. Emerson, supra note 2, at 745 (emphasis supplied).
4. See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969); Whitney v.

California, 274 U.S. 357, 375-376 (1927) (Brandeis, J., concurring).
5. Emerson, supra note 2, at 745.
6. Id. at 743.
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fulfillment, the individual's "realization of his character and potentialities
as a human being,"7 is a third function which Emerson finds "substantially
realized at a certain level."' Finally, political participation is a function
seen to have been less fully achieved.' Professor Martin Redish has recog-
nized a similar set of functions.'"

Currently, the most persuasive exponent of the view that the First
Amendment is directed toward political participation, but only political
participation, is Alexander Meiklejohn. His basic theory is that: the people
of the United States have retained control of the government they have
created; the Constitution thus presupposes an enlightened citizenry to
effectuate its duty to govern collectively; and the First Amendment guards
that enlightenment by denying government the power to abridge all infor-
mation and opinion that the people need for governing as well as protecting
other forms of speech, such as artistic speech that lays a foundation for
intelligent decision-making." Emerson agrees with Meiklejohn concerning
the function, but would extend the scope of constitutional protection "to
religion, art, science, and all areas of human learning and knowledge."' 2

Unlike Meiklejohn, Redish has argued for an extension of substantial
first amendment protection into the commercial speech field.' 3 Emerson
and Redish would extend protection to embrace "private self-government"
and "personal self-realization" as a goal or function." The Supreme Court
has, at least impliedly, made such extentions.

In a series of recent cases, the Court has applied the enlightenment
theory to extend protection to formerly unprotected speech. In each, the
individual's interest in obtaining information for private decision-making
was found to override that of the government in suppression, and as Redish
also proposed, each case extended first amendment protection into the
commercial speech field.

In Virginia State Board of Pharmacy v. Virginia Citizens Consumer
Council, Inc.,' a prohibition directed against professional advertising by

7. Emerson, Toward a General Theory of the First Amendment, 72 YALE L.J. 877, 879
(1963).

8. Emerson, supra note 2, at 758.
9. Id. at 747.
10. Redish, The First Amendment in the Market Place: Commercial Speech and the

Values of Free Expression, 39 GEO. WASH. L. REV. 429, 441-443 (1972) (hereinafter cited as
Redish). Emerson uses different terms but it is assumed here that they are substantially equal
to those of Redish, who rejects the "distinctions in the application of the first amendment in
the political but not private spheres," id. at 436-distinctions that he finds generated by
Meiklejohn's analysis. Id. at 443, 446.

11. See Meiklejohn, The First Amendment is an Absolute, 1961 SuP. CT. REV. 245, 262
(hereinafter cited as Meiklejohn); A. MEIKLEJOHN, POLMcAL FREEDOM 27 (1965).

12. Emerson, supra note 2, at 742.
13. Redish, supra note 10, at 443-448.
14. Id. at 438, 441, 442, 446.
15. 425 U.S. 748 (1976).
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pharmacists was invalidated. The Court explicitly recognized that Meikle-
john's theory views the First Amendment as "primarily an instrument to
enlighten public decision-making in a democracy."'" Further, the Court
asserted that it likewise had "emphasized the role of the First Amendment
in guaranteeing our capacity for democratic self-government,"' 7 but the
Court went beyond Meiklejohn when it extended protection to consumer
price advertising. 8 Several subsequent cases have also applied the Virginia
Pharmacy rationale. In Bates v. State Bar of Arizona, the Court held that
a truthful newspaper advertisement concerning the availability and terms
of routine legal services was protected.2 1 In Carey v. Population Services
International,2 ' a New York ban on advertising or display of non-
prescription contraceptives was invalidated. And in Linmark Associates,
Inc. v. Willingboro,2 2 a municipal ordinance that prohibited the posting of
"For Sale" or "Sold" signs was invalidated because the municipality's
motive was to regulate the content of the communication.

"Personal self-realization" and "private self-government" have also
been recognized, at least impliedly and to some extent, although at times
for other purposes, in cases involving such diverse areas as obscenity, 2

abortions,u contraceptives,2 labor unions and labor disputes," corpora-
tions and securities regulation,2 7 fraternal insurance," libel law, 9 access to

16. Id. at 765 n.19. The Court has also explicitly recognized that the people's consent gives
legitimacy. See, e.g., Eastlake v. Forest City Enter., Inc., 426 U.S. 668, 677 (1976) (legislative
power derives from the people).

17. 425 U.S. at 765 n.19. The Court cited New York Times Co. v. Sullivan, 376 U.S. 254
(1964), and the cases cited therein for this proposition.

18. See 425 U.S. at 781 (Rehnquist, J., dissenting); Redish, supra note 10, at 437.
19. 433 U.S. 350 (1977).
20. Id. at 384.
21. 431 U.S. 678 (1977).
22. 431 U.S. 85 (1977).
23. See Stanley v. Georgia, 394 U.S. 557 (1969) (possession of obscene matter for private

use in home not crime).
24. See, e.g., Roe v. Wade, 410 U.S. 113 (1973) (right to abortion); Bigelow v. Virginia,

421 U.S. 809 (1975) (abortion advertisement protected).
25. See, e.g., Griswold v. Connecticut, 381 U.S. 479 (1965) (use of contraceptives pro-

tected).
26. See, e.g., Thomas v. Collins, 323 U.S. 516 (1945) (union solicitation); cf. NLRB v.

Fruit & Vegetable Packers, 377 U.S. 58 (1964) (Section 8(b)(4)(ii)(3) of L.M.R.A. strictly
construed not to prohibit secondary consumer picketing); Letter Carriers v. Austin, 418 U.S.
264 (1974) (labor speech protected).

27. See T.S.C. Indus., Inc. v. Northway, Inc., 426 U.S. 438 (1976) (standard for false or
misleading proxy solicitation); Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) (may be seen
as the New York Times Co. v. Sullivan of the securities field, as it held that scienter was
required for a Rule 10b-5 violation).

28. Cf. Clay v. Sun Ins. Office, Ltd., 377 U.S. 179 (1964) (insurance terms-forum state
law controls) with United Commercial Travelers v. Wolfe, 331 U.S. 586 (1947) (fraternal
insurance terms-state of incorporation controls).

29. See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (libel pro-
tected-required scienter and truth as defense); cf. Paul v. Davis, 424 U.S. 693 (1976) (reputa-
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prisoners, 4 electronic media,3' education, 2 standing,33 and sterilization. 4

This is not to say that these functions of the First Amendment deter-
mined the outcome of the cases in these areas each time, only that such
interests were recognized as at least a factor to be considered. What is
different about recent cases, in the commercial speech area at least, is that
the degree of emphasis on non-speaker interests has been increased and
that a principle has begun to emerge: whenever a citizen has a decision to
make, no matter what the subject matter, information necessary or helpful
to making an enlightened decision may not be suppressed merely because
the information may be harmful; and one function of the First Amendment
is to promote an enlightened and effective citizenry. 35 This difference is the
essence of the enlightenment function, which can be seen to reach both
knowledge and the ability to use that knowledge effectively.

Although it may be argued that this function of freedom of expression
is not "new," its application has certainly had an impact upon prior case
law. For example, in Williamson v. Lee Optical," a model of minimum
scrutiny, the Court, concerned with professional advertising of eye glass
frames and lenses, stated that the state "might conclude that both the
sellers of frames and the sellers of lenses were in a business where
advertising should be limited or even abolished in the public interest. ""7
This statement hardly squares with the recent treatment of professional

tion alone not "property" or "liberty").
30. Cf. Procunier v. Martinez, 416 U.S. 396 (1974) (prisoners' communications protected)

with Saxbe v. Washington Post Co., 417 U.S. 843 (1974) (interviews between press and
prisoners not protected).

31. See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 392 (1969) (FCC fairness doc-
trine upheld); cf. Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 258 (1974) (fairness
doctrine not applicable to newspapers).

32. See, e.g., Meyer v. Nebraska, 262 U.S. 390 (1923) (teaching foreign languages pro-
tected).

33. Cf. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S.
748 (1976) (consumer standing) with United States v. Richardson, 418 U.S. 166 (1974) (tax-
payer standing).

34. See Skinner v. Oklahoma, 316 U.S. 535 (1942) (criminal sterilization law unconstitu-
tional).

35. This principle is expressed in Virginia Pharmacy, in which the Court stated: "There
is . . . an alternative to this highly paternalistic approach [in Virginia's denial of drug price
information to the consumer by advertisements]. That alternative is to assume that this
information is not in itself harmful, that people will perceive their own best interest if only
they are well enough informed, and that the best means to that end is to open the channels
of communication rather than to close them." 425 U.S. at 770. See Linmark Assoc. Inc. v.
Willingboro, 431 U.S. 85, 97 (1977), in which the Court quoted Whitney v. California, 374
U.S. 357, 377 (1927) (Brandeis, J., concurring): "Or as Mr. Justice Brandeis put it, 'If there
be time to expose through discussion the falsehood and fallacies, to avert the evil by the
processes of education, the remedy to be applied is more speech, not enforced silence. Only
an emergency can justify repression!'"

36. 348 U.S. 483 (1955).
37. Id. at 490 (emphasis added). There was no first amendment challenge in the case.
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advertisement by lawyers in Bates or by pharmacists in Virginia
Pharmacy. Further, the enlightenment function has enabled the Court to
strike down the commercial speech doctrine that once often precluded
meaningful judicial inquiry when speech was so labeled. 8 This develop-
ment became ideologically possible and probable because the enlighten-
ment function serves to bring forth new interests of the hearer never before
given full consideration. As a secondary benefit, the function has relieved
some of the anti-substantive due process pressures felt by the Supreme
Court when dealing with what theretofore had been considered economic
regulation."0 Thus, whether seen as a new function, or unprecedented em-
phasis of an old function given only lip service before," its importance is
not diminished.

The enlightenment theory encompasses all of Emerson's four functions:
promoting the search for truth, facilitating social change, personal self-
fulfillment, and political participation. This makes its invocation, applica-
tion and its potential for determining the scope, and possibly the degree,
of protection afforded communication even more compelling. Its justifica-
tion and historical base goes beyond current commentators such as Meikle-
john to embrace and predate Jefferson's,'" Milton's,' 3 Mills'," and Locke's' 5

concept of an enlightened and effective citizenry, and perhaps also predat-
ing the enlightened guardian concept of the Platonic republic. 6

The potential impact of the enlightenment theory has yet to be fully
realized and prediction is hazardous. Using a component analysis, Redish
has suggested that it should invalidate some state imposed criminal sanc-
tions for unintentional false advertising; that certain applications of the
tort of disparagement-business libel must be curtailed; that some aspects
of traditional FTC law can no longer be sustained; that the line between
presumably unprotected false statements and protected true statements
will be difficult to apply where the same statement would be protected if

38. Comment, 63 GEO. L.J. 775, 797 (1975).
39. See id. at 792.
40. See Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425

U.S. at 784 (Rehnquist, J., dissenting).
41. See Comment, 63 GEO. L. J. at 778. It might be argued that the enlightenment

function and the "right to receive" are but one in the same. However, the enlightenment
function is broader; it is a philosophical base for the First Amendment. See Emerson, supra
note 2, at 747-757. Emerson treats the "right to know" as a part of his concept of "political
participation." Further, the "right to know" implies an offensive use which unnecessarily
restricts the concept.

42. THE PAPERS OF THOMAS JEFFERSON (J. Boyd et al. eds. 1950 - 1974).
43. J. MILTON, AREOPAGrMA 32 (English Reprints, Ahber ed. 1869).
44. J. MILL, ON LIBERTY IN UTILITARIANISM, LIBERTY AND REPRESENTATIVE GOVERNMENT 110-

129 (Everyman ed. 1951); PREFACES TO LIBERTY 41 (Wishy ed. 1959).
45. J. LOCKE, LOCKE'S Two TREATISES OF CIVIL GOVERNMENT 384-385, 427-428 (Cambridge

ed. 1970).
46. PLATO, FIVE GREAT DIALOGUES 398-428 (Black ed. 1942).
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made in a non-commercial context; 7 and that certain business regulations
and taxes, without the profit-making distinction, are inconsistent with
current case law." Other authorities, already dissatisfied with such diverse
areas as the FCC fairness doctrine' or the current law regarding labor
speech50 will almost certainly find fuel in the application of the enlighten-
ment function. Although the function has mainly been outcome-
determinative only in the area of commercial speech, there is no apparent
limit in its application, and this article assumes its general applicability
to all first amendment issues."

Analytically, the enlightenment theory shifts the emphasis of a freedom
of speech analysis from the speaker to the hearer. This phenomenon may,
if generally applied, theoretically produce different results in its impact
upon cases in which traditional first amendment analysis, with its empha-
sis upon only the speaker's rights and the value of the speech to him, has
been applied. In future cases, both the speaker's and the hearer's interest
in the speech at issue should be considered, no matter who is before the
court.52 If only the speaker is before the court, and only the interests of the
hearers are considered, judges will be hard pressed in some cases to justify
certain types of speech that are of little value to the hearer, or there is
doubt if the hearer could hear, or understand at all. The converse is also
true." In some cases such an analysis of both interests may better enable

47. To date, however, the Court has suggested otherwise. See, e.g., 425 U.S. at 771-772 &
n.24.

48. Redish, supra note 10, at 457-469.
49. See generally Emerson, supra note 2, at 751-754; Rosenfeld, The Jurisprudence of

Fairness: Freedom Through Regulation in the Marketplace of Ideas, 44 FoR HAM L. REv. 877
(1976).

50. See generally Etelson, Picketing and Freedom of Speech: Comes the Evolution, 10 J.
MAR. J. PRAc. & PRoc. 35 (1976) (anticipating change in the labor field due to Virginia
Pharmacy).

51. It is suggested that at least several cases totally outside the commercial speech area
have been decided using the enlightenment theory. See, e.g., Lamont v. Postmaster Gen.,
381 U.S. 301 (1965) (federal statute requiring a request from the addressee of "communist
political propaganda" before delivery unconstitutional); Procunier v. Martinez, 416 U.S. 396
(1974) (censorship of prisoners' mail unconstitutional).

52. Although a speaker would normally be precluded from asserting the rights of others
(the hearers), I suggest that there is no principled reason to so limit the speaker when it is
recognized that he is not arguing the rights of others, but rather is showing why his speech
deserves protection. Indeed, the litigants in New York Times Co. v. Sullivan did just this.
Thus there is no standing problem. Virginia Pharmacy, at least in effect, recognized the
converse-that hearers could argue for the speaker their concurrent right to hear. In any
event, the analysis in a recent case would seem to lay this argument at rest since the Court
considered the importance of the speech at issue to both the speaker and the hearers although
the latter were not before the court. Linmark Assoc., Inc. v. Willingboro, 431 U.S. 85, 86 &
n.1 (1977).

53. See, e.g., Cohen v. California, 403 U.S. 15 (1971) (jacket bearing words "Fuck the
Draft"); Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425
U.S. 748 (1976) (speech at issue arguably more important to hearers than to at least some of

[Vol. 29



ENLIGHTENMENT FUNCTION

the courts to justify their decision without appearing to condone the speech
at issue."

If, however, the courts place an undue emphasis upon the rights or
interests of the hearer, to the exclusion of the speakers or a substantial
minority of the hearers' interests, a danger exists that part of the enlighten-
ment function may be sacrificed. Specifically, Emerson's "personal self-
fulfillment" and Redish's "personal self-realization" functions have both
hearer and speaker elements. For example, in Young v. American Mini
Theaters, Inc.," a case concerning "adult" theater zoning, four members
of the Supreme Court joined in an opinion in which it was argued that a
content analysis was important in determining the treatment of various
kinds of speeches and

[mioreover, even though we recognize that the First Amendment will not
tolerate the total suppression of erotic materials that have some arguably
artistic value, it is manifest that society's interest in protecting this type
of expression is of a wholly different, and lesser, magnitude than the
interest in untrammeled political debate that inspired Voltaire's immortal
comment. Whether political oratory or philosophical discussion moves us
to applaud or to despise what is said, every schoolchild can understand
why our duty to defend the right to speak remains the same. But few of
us would march our sons and daughters off to war to preserve the citizen's
right to see "Specified Sexual Activities" exhibited in the theaters of our
choice. Even though the First Amendment protects communication in this
area from total suppression, we hold that the State may legitimately use
the content of these materials as the basis for placing them in a different
classification from other motion pictures."

The content analysis suggested by the plurality was based upon the
hearer's interest in the speech at issue. Further, the analysis was based
upon the interests of a majority of the potential hearers; that is, that the
majority could gain little from this type of speech. Aside from the fact that
such an analysis could reverse traditional freedom of speech concepts and
functions,57 the quote demonstrates the danger of placing too great an

the pharmacist-speakers who might not desire to advertise). Cf. Procunier v. Martinez, 416
U.S. 396 (1974) (prisoners' mail protected) with Jones v. N. C. Prisoner's Labor Union, Inc.,
433 U.S. 119 (1977) (prisoners' first amendment rights curtailed).

54. See, e.g., Feiner v. New York, 340 U.S. 315 (1951) (part of crowd for and some against;
speaker arrested to prevent disorder); New York Times Co. v. Sullivan, 376 U.S. 254 (1964)
(false statement protected).

55. 427 U.S. 50 (1976).
56. Id. at 70.
57. Such a view would cut across all of Emerson's functions as well as the enlightenment

function in general. Justice Holmes famous statement is particularly appropriate here: "But
when men have realized that time has upset many fighting faiths, they may come to believe
even more than they believe the very foundations of their own conduct that the ultimate good
desired is better reached by free trade in ideas-that the best test of truth is the power of
the thought to get itself accepted in the competition of the market, and that truth is the only
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emphasis upon the enlightenment function when it is restricted to the
majority of the potential hearers' interest, thereby ignoring the minority
hearer's and the speaker's interest. Such a rationale, carried to its logical
extreme, would justify at least a partial suppression of all unpopular views,
as by definition an unpopular minority view will always be against the
majority's perceived interest unless tolerance is accepted as being their
ultimate interest. However, a reasonable reading of the plurality opinion
can also be sedn as an attempt to apply the same distinction that Meikle-
john attempted-that certain types of speech, especially political speech,
must be given a higher level of protection, while other speech is given less
protection or no protection at all, depending upon its value to society." A
reading of Emerson and Redish would suggest such a distinction is analyti-
cally unsound59 unless one is prepared to accept a sliding scale of protection
based upon content. Such a system would greatly complicate first amend-
ment law and reduce predictability in an area in which both simplicity and
predictability are important. However, it would appear that this type of
system is exactly what the plurality in Young suggested is now in opera-
tion.

Under traditional first amendment analysis there is no such thing as a
false idea.10 Since Virginia Pharmacy and subsequent cases have suggested
that false or misleading advertisements are not protected, ideas as opposed
to facts must be distinguished."' However, the line between facts and ideas
or facts and opinion may not be easy to draw, although it has been tradi-
tionally drawn in the libel field . 2 Under the enlightenment function, false
facts as well as ideas may be deemed to be entitled to less or no protection.
On deeper analysis it can be argued that, even if one accepts only Meikle-
john's or Emerson's political participation function, these misleading,
false, or deceptive statements should be protected.

The reason Meiklejohn would protect non-political expression, such as
artistic expression, is that it lays a foundation for use in the political field,
i.e., such expression reaches and develops the capacity to make cognitive
decisions." This better enables the citizen to make similar cognitive deci-
sions and employ rational thought processes in the political field. The

ground upon which their wishes safely can be carried out." Abrams v. United States, 250 U.S.
616, 630 (1919) (dissenting opinion).

58. Redish, supra note 10, at 436-443.
59. Id. See generally Emerson, Toward a General Theory of the First Amendment, 72

YALE L.J. 877 (1963); T. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION (1970).
60. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974).
61. E.g., 425 U.S. at 748, 771-772 & n.24; Bates v. State Bar of Arizona, 433 U.S. 350

(1977).
62. See Redish, supra note 10, at 461-464; Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-

340 (1974) (distinction drawn between false statements of facts and false ideas). See also
Rosenfeld, The Jurisprudence of Fairness: Freedom Through Regulation in the Marketplace
of Ideas, 44 FORDHAM L. REv. 877, 895-898 (1976).

63. See Meiklejohn, supra note 11, at 262-263.
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analogy between assertions of unfounded or unlikely promises and unlikely
or untrue facts and exaggerations so prevalent in the political field and
those found in commercial advertisements is strong. Thus a reading of
Redish suggests an argument that the wariness and capacity for critical
analysis generated by a consumer when he buys a disappointing product
based upon such advertising can spill over into the political field, which
may have similar unfounded, false and misleading advertisements.64 More-
over, an overly paternalistic attitude, designed to protect the hearer from
false, misleading, or deceptive speech in one area, could make the hearer
more susceptible to such practices in other areas, such as the political area,
where such speech is protected despite these qualities.

Redish recognizes, however, that all false, deceptive, or misleading
statements need not be protected regardless of their potential harm.65 A
New York Times Co. v. Sullivan" requirement of scienter or possibly an
expanded and revitalized "clear and present danger" test such as that
proposed by Professor Alan Fuchs could suffice to mark the boundaries of
protected speech. 7 While the scienter requirement is possibly more self-
executing, the modified clear and present danger test could be more flexi-
ble and could take into account the real factors concerning harm sought
to be prevented by the government-the imminence of the harm, its likeli-
hood, its frequency, and its gravity, as well as the scienter of the speaker.

This comment has attempted to show a new function of the First
Amendment which has been emphasized recently in the commercial
speech field. The enlightenment theory can be seen to encompass all tradi-
tional freedom of speech functions and has arguably had an impact upon
such diverse fields as libel law,66 securities regulation," and labor law,7"
which have not always or are not normally regarded as areas in which
freedom of speech issues have much impact. It is suggested that in the
future any first amendment analysis should encompass consideration of
both the speaker's and the potential hearer's interest in the speech at issue.
Further, it is suggested that most, if not all, first amendment analysis to
determine whether the speech at issue is protected should begin with the
enlightenment function generally, and then shift to, more specifically, the
component functions recognized by such authorities as Emerson and

64. See Redish, supra note 10, at 441.
65. Id. at 461, 464.
66. 376 U.S. 254 (1964).
67. Fuchs, Further Steps Toward a General Theory of Freedom of Expression, 18 WM. &

MARY L. REv. 347 (1976).
68. See note 29, supra, and accompanying text.
69. See note 27, supra, and accompanying text.
70. See note 26, supra, and accompanying text. See also N.L.R.B. v. Gissel Packing Co.,

395 U.S. 575, 618 (1969) (predictions in labor contest required to be based on objective fact);
Etelson, Picketing and Freedom of Speech: Comes the Evolution, 10 J. MAR. J. PRAc. & PROC.
35 (1976).
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Redish-the search for truth, political participation, facilitating social
change, personal or rational self-fulfillment or self-realization-as well as
the more traditional rationales contained within these sub-functions, such
as the doctrine of prior restraint. In this way, a general theory of the First
Amendment may emerge to find what speech should be protected. After
the speech is found to be protected, the same analysis could be used, as
suggested already by the plurality opinion in Young v. American Mini
Theaters, Inc.,"1 to determine the level of protection necessary to meet the
goal's or sub-function's rationale. While this may make for less certainty
in predicting the amount of protection afforded a particular exercise of
speech than would, for example, the absolute protection given to speech
suggested by Emerson," it may be, as the plurality opinion in Young
argued, what the courts are doing in reality. If this is so, a structured
analysis utilizing the concepts suggested should make for more certainty
and predictability in defining the limits of our system of free expression.
More specifically, in application such a system could help define the pro-
tected limits of that which is false, deceptive, or misleading in the commer-
cial speech area, and it is suggested that an overly paternalistic attitude
concerning such speech may be counter-productive upon a deeper analysis.

More generally, the principle has emerged that when a citizen has a
choice to make, either private or public, information that the citizen needs
to make an enlightened and effective decision cannot be abridged by gov-
ernment. The principle does not involve the reputed substantive due pro-
cess doctrine,"1 as whether the citizen is given a choice at all is not directly
at issue. It is the citizen's cognitive abilities and the availability of knowl-
edge the citizen can use to effectuate the choices he is allowed by govern-
ment that is expanded by the enlightenment function. This can only make
for a more responsible citizen better able to deal with the complex issues
that confront him in this modern age.

JAMES VINCENT CAMPBELL, I

71. But see Linmark Assoc., Inc. v. Willingboro, 431 U.S. 85, 94 (1977) (Court suggested

the speech at issue in Young was treated differently because its place or manner produced a
detrimental "secondary effect" on society).

72. See Fuchs, supra note 67, at 347-354; Goodale, Legal Pitfalls in the Right to Know,
1976 WASH. U. L.Q. 29, 31.

73. This was suggested by Justice Rehnquist's dissent in Virginia Pharmacy, 425 U.S. at
784 (citing Justice Black, in Ferguson v. Skrupa, 372 U.S. 726, 730 (1963), for the proposition
that substantive due process had been discarded).
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