
Banking and Venue: Fitting the Horse
and Buggy Statute to a Supersonic Age

By Zoe M. Hicks*

Recently, the Supreme Court of the United States unanimously affirmed
a decision' of the Georgia Court of Appeals, Citizens and Southern Na-
tional Bank v. Bougas,2 in which the court held that a national bank may
be sued in state court in any county where it maintains a branch office.
The case involved an alleged wrongful redemption of a $25,000 savings
certificate issued to the plaintiff and deposited by him as collateral for his
son's note on which the defendant bank had signed as surety. The defen-
dant bank, a national banking association,3 was chartered in the "City of
Savannah, in the County of Chatham, and State of Georgia." However, the
bank was doing business and maintained branches not only in Savannah,
but in several Georgia counties, including DeKalb County, Georgia.'

The plaintiff, Bougas, sued the bank in the State Court of DeKalb
County, Georgia. The bank responded and moved to dismiss on the
grounds of improper venue and lack of jurisdiction over the defendant
pursuant to 12 U.S.C.A. §94. That statute dates from 1864 and provides:

Actions and proceedings against any association under this Chapter may
be had in any district or territorial court of the United States held within
the district in which such association may be established, or in any state,
county, or municipal court in the county or city in which said association
is located having jurisdiction in similar cases.5

* Associate in the firm of Smith, Cohen, Ringel, Kohler & Martin, Atlanta, Georgia.
University of Rhode Island (M.L.S., 1970); Emory University (A.B., 1965); (J.D., 1976).

1. Citizens and Southern Nat'l Bank v. Bougas, - U.S. -, 54 L. Ed. 2d 218, 98 S.
Ct. 88 (1977).

2. 138 Ga. App. 706, 227 S.E.2d 434 (1976).
3. National banks are generally considered instrumentalities of the federal government,

subject to the paramount authority of the United States. Christopher v. Norvell, 201 U.S.
216 (1906).

4. DeKalb County is approximately 200 miles from Chatham County where the Citizens
and Southern National Bank maintains its charter.

5. 12 U.S.C.A. §94 (1945) (emphasis added). This section of the National Bank Act has
its origin in ch. 58, §59, 12 Stat. 681 (1863) which provided that suits under the Act may be
had in any circuit, district, or territorial court in which such association may be established.
The first draft of the act was revised by the National Bank Act, ch. 106, §57, 13 Stat. 116-17
(1864), which added, "or in any state, county, or municipal court in the county or city in
which said association is located having jurisdiction in similar cases . to the venue
provision.
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The issues presented to the Supreme Court centered around the meaning
of the word "located" in the statute, as it refers to where suit may be
brought against a national banking association in a transitory action in
state court. Specifically, the Supreme Court formulated the issue as
whether a bank could be located outside of its charter location within the
meaning of §94 when it conducted banking business at authorized
branches in other counties.' The Court declined to consider whether con-
duct of banking business at a branch outside the charter county consti-
tuted a waiver of the venue restriction otherwise imposed by §94,7 though
the issue was raised by the parties.

The Supreme Court granted certiorari to resolve a conflict among state
courts in the interpretation of the word "located" as it appears in the
statute. Although the lower federal courts unanimously hold that a na-
tional bank is "established" only in the federal district that encompasses
the charter location of a national bank,8 the state courts were not in agree-
ment as to where a national bank could be "located." 9

The Supreme Court noted three different approaches to the location
issue by state courts. Some state courts consider the words "established"
and "located" as functionally synonymous. 0 These states, which follow the
reasoning of the federal courts, hold that state court action against a na-
tional bank is limited to the place designated in the bank's charter. Other
courts have held that "established" and "located" are not synonymous."
The Georgia Court of Appeals adopted this approach, recognizing a dis-
tinction in the meaning of the words, and held that a bank may be
"located" in any place where it operates and maintains a branch doing

6. 54 L. Ed. 2d at 221, 98 S. Ct. at 90.
7. Id.
8. Odette v. Shearson, Hammill & Co., 394 F. Supp. 946 (S.D.N.Y. 1975); Staley v.

Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 1974); Reaves v. Bank of America, 352 F. Supp.
745 (S.D. Cal. 1973); Northside Iron and Metal Co. v. Dobson & Johnson, Inc., 480 F.2d 798
(5th Cir. 1973); Helco, Inc. v. First Nat'l City Bank, 470 F.2d 883 (3d Cir. 1972); First Nat'l
Bank of Boston v. United States District Court, 468 F.2d 180 (9th Cir. 1972); United States
Nat'l Bank v. Hill, 434 F.2d 1019 (9th Cir. 1970); Klein v. Bower, 421 F.2d 338 (2d Cir. 1970);
Frankford Supply Co. v. Matteo, 305 F. Supp. 794 (E.D. Pa. 1969); Buffam v. Chase Nat'l
Bank of N.Y., 192 F.2d 58 (7th Cir. 1951); Leonardi v. Chase Nat'l Bank of N.Y., 81 F.2d 19
(2d Cir. 1936), cert. denied, 298 U.S. 677 (1936).

9. Compare C & S Nat'l Bank v. Bougas, 138 Ga. App. 706, 709, 227 S.E.2d 434, 436 (1976)
and Gregor J. Schaefer Sons, Inc. v. Watson, 26 App. Div. 2d 659, 272 N.Y.S.2d 790, 791
(1966).

10. Gregor J. Schaefer Sons, Inc. v. Watson, 26 App. Div. 2d 659, 272 N.Y.S.2d 790 (1966);
Prince v. Franklin Nat'l Bank, 62 Misc. 2d 885, 310 N.Y.S.2d 390 (1970); Ebeling v. Continen-
tal Ill. Nat'l Bank & Trust Co., 272 Cal. App. 2d 724, 77 Cal. Rptr. 612 (1969).

11. Four state courts have so held since 1972: Security Mills of Asheville, Inc. v. Wachovia
Bank and Trust Co., 281 N.C. 525, 189 S.E.2d 266 (1972); Central Bank, Nat'l Ass'n v.
Superior Court, 30 Cal. App. 3d 962, 106 Cal. Rptr. 912 (1973); Holson v. Gosnell, 264 S.C.
619, 216 S.E.2d 539 (1975), cert. denied, 423 U.S. 1048 (1976); C & S Nat'l Bank v. Bougas,
138 Ga. App. 706, 227 S.E.2d 434 (1976).
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general banking business, and consequently, may be sued there. 2 A third
line of state court reasoning is based on the waiver theory. In these states,
a national bank, by establishing a branch in a county other than that
designated in its charter, presumptively waives any venue restrictions of
§94, at least as to suits arising out of banking activity at that branch. 3

I. HISTORY

The diverse interpretations of the venue statute of the National Bank
Act are the result of taking a statute which has been in existence for well
over a century and which was enacted when branch banking was generally
prohibited, 4 and trying to fashion the statute to the realities of modern day
branch banking.S

The venue provision had its genesis in "An Act to Provide a National
Currency, Secured by a Pledge of United States Stocks, and to Provide for

12. The Supreme Court of North Carolina in Security Mills of Asheville, Inc. v. Wachovia
Bank & Trust Co., 281 N.C. 525, -, 189 S.E.2d 266, 271 (1972), was the first state court
to so hold: "We conclude that when a national bank, 'established' in this state, operates and
maintains in counties, other than the county of its principle office, branches at which it
conducts its general banking business, the corporation is present at all times in each such
branch and is 'located' therein within the meaning of this Act of Congress. Thus, it is subject
to suit in a state court in such county, otherwise having jurisdiction, just as it is in the county
wherein its principle office is located."

In Security Mills, a case involving negligent payment of checks drawn payable to the
plaintiff, the court considered whether a national bank could be located in a county where it
was not "established," but where it maintained a branch and conducted general banking
business. The court recognized state court decisions holding that a national bank could be
"located" only at the place listed in its certificate of incorporation, but felt they did not
represent the better view. The court distinguished state court cases where a national bank
was sued in a county in which it maintained no branches and carried on no banking business,
noting that broad statements in these cases to the effect that a national bank could be sued
only in the district in which it was established were not convincing in the instant factual
situation. The court likewise distinguished federal court reasoning that a suit brought in a
district other than that of the bank's establishment but where the bank maintained a branch
office could not be entertained, since a bank could only be "established" in one district within
the meaning of the statute.

13. Lapinsohn v. Lewis Charles, Inc., 212 Pa. Super. 185, 193-195, 240 A.2d 90, 94-95, cert.
denied sub nom. First Camden Nat'l Bank & Trust Co. v. Lapinsohn, 393 U.S. 952 (1968);
Security Mills of Asheville, Inc. v. Wachovia Bank & Trust Co., 281 N.C. 525, 189 S.E.2d
266 (1972) (alternate ground).

14. "[Nlational Banking Associations have gone on for more than half a century without
branches and upon the theory of an absence of authority to establish them." First Nat'l Bank
v. Missouri, 263 U.S. 640, 659 (1924).

"[National banks] must carry on their business of banking at the place named in the
organization certificate, and no where else." St. Louis Nat'l Bank v. Allen, 5 F. 551, 554
(C.C.D. Iowa 1881).

15. In 1940, the number of national banks operating branches was well under 1,000. By
1955 the number had increased to 3,597; in 1965 to 8,772; and in 1975, to 15,423. RAND
MCNALLY INTERNATIONAL, BANKER'S DIRECTORY, at 70 (1956), at 72 (1966), at 56 (1976).
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the Circulation and Redemption Thereof'"I passed by Congress in 1863.
This statute, drafted hastily in order to meet the need for emergency funds
to finance the Civil War, was revised in 1864 as the National Bank Act. 7

Congress was anxious to replace the existing, unsafe system with a new
federal system to provide needed capital for the war. 8 At this critical time,
the stability of the new banks was a matter of national security, and the
venue provision, 9 protecting banks from suit in federal or state courts
outside the district or county where the bank was established or located,
was thought necessary to insure the development and growth of the new
system .2

The original statute made no reference to branch banking. Branch bank-
ing was virtually non-existent when the National Bank Act was passed, 21

and it is reasonable to assume that the 1864 Congress did not envision a
bank being established or located in more than one place. As the Supreme
Court noted in its decision, "Congress did not contemplate today's na-
tional banking system, replete with branches, when it formulated the 1864
Act." 

2

Each bank was required to designate in its organizational certificate the
county and state where its operations would be conducted. The county and
state so designated was declared to be the place where its usual business
would be transacted.2 Hence, it was not unreasonable to require that suit
be brought against the bank only at that situs "to prevent interruption in
[the bank's] business that might result from their books being sent to
distant counties in obedience to process from state court. '24 The need for
such protection in 1864 is apparent. Banks did not have the convenience

16. Ch. 58, 12 Stat. 665 (1863).
17. Ch. 106, 13 Stat. 99 (1864) (as amended, 12 U.S.C.A. §38-213 (1945)).
18. CHANDLER, THE EcONOMICS oF MoNEY AND BANKING 91 (5th ed. 1969).
19. 12 U.S.C.A. §94 (1945).
20. See Comment, 48 TEMP. L.Q. 162, 166 (1974) for a good discussion of the legislative

intent behind the passage of the National Bank Act. The article portrays the new bank
fledglings as harrassed by a great deal of local opposition and in need of Congressional
protection. Because a suit far from the bank's place of business would have caused a great
deal of disruption of the bank's business, and since the records would have had to be copied
and carried to the place of the suit, temporary and emergency protection were necessary.
Once the newly established institutions received public confidence and stability, the protec-
tion was no longer needed. Id. at 166.

21. See note 14, supra.
22. 54 L. Ed. 2d at 225, 98 S. Ct. at 93.
23. "And be it further enacted that the persons uniting to form such an association shall

. . .make an organization certificate which shall specify. . . the place where its operation
of discount and deposit are to be carried on, designating the state, territory, or district, and
also the particular county and city, town or village." Ch. 106, §6, 13 Stat. 101 (1864) (codified
at 12 U.S.C.A. §22 (1945)).

24. This statement of the purpose of the venue provision of the National Bank Act in First
Nat'l Bank of Charlotte v. Morgan, 132 U.S. 141, 145 (1889) has been accepted by every court
which has considered the issue.
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and speed of modern methods of transportation, photocopying, or commu-
nications. To require a bank to defend a suit in a distant county was
certain to disrupt business.

This system of single office national banks continued for nearly three-
quarters of a century until the McFadden Act was passed in 1927 to allow
national banks to establish branches within their charter location. 5 A 1933
statute expanded the authority and permitted national banks to engage in
multi-county branch banking consistent with state policy. 26 The advent of
branch banking, however, with banks actually conducting business in
offices apart from the charter location, brought no change in the venue
statute. For the first time there was occasion to distinguish between the
physical location of a bank's branches and the unitary concept of estab-
lishment, headquarters, or principal place of business. 27 The courts have
consequently been faced with adapting the 1864 venue statute to the re-
alities of a banking structure where national banks maintain branches
statewide.26 The possibility that suit could be brought in more than one
locality was inevitably a concept with which the courts had to grapple.

II. EXPANSION OF THE STATUTE

Since the venue provision was first enacted, several theories have
emerged in an attempt to expand its meaning, most of which have been
dispelled by the Supreme Court.29 A few, however, continue to have valid-

25. Ch. 191, 44 Stat. 1224 (1927) (current version at 12 U.S.C.A. §36 (1945)).
26. Ch. 89, §23, 48 Stat. 189, 190 (1933), (current version at 12 U.S.C.A. §36 (1945)).
27. The National Bank Act of 1864 required each bank to specify the place of its usual

business in its organization certificate. See note 23, supra. The McFadden Act amended this
provision to require: "The general business of each National Banking Association shall be
transacted in the organization certificate and the branch or branches, if any, established or
maintained by it . Ch. 191, §8, 44 Stat. 1299 (1927) (current version at 12 U.S.C.A.
§81 (1945)).

28. Four leading national banks in California had 994, 422, 285, and 283 branches, respec-
tively, in California's 58 counties. Central Bank, Nat'l Ass'n v. Superior Court, 30 Cal. App.
3d 962, 970, 106 Cal. Rptr. 912, 917 (1973) citing Superintendent of Banks, State of California,
62nd Annual Report, at 44 (1971).

29. In the years since the venue provision was enacted, many courts adopted theories
to avoid a strict application of the statute. Several state courts set forth the theory that
the language of the statute, "Actions ... may be had in any district. . . court. . . in which
such association may be established, or . . . state, county or municipal court in which said
association is located," merely permitted suit against national banks in such districts and
counties, but did not require suit to be brought there. Hills v. Burnette, 172 Neb. 370, 109
N.W.2d 739 (1961); First Nat'l Bank v. Alston, 231 Ala. 348, 165 So. 241 (1936); Curlee v.
National Bank of Fayetteville, 187 N.C. 119, 121 S.E. 194 (1924).

Other courts held the statute applied only to usury actions, based on the fact that when
the National Bank Act was revised in 1875 the venue provision was linked to the usury
section, and therefore Congress must have intended for the immunity to apply only to this
type of action. Guerra v. Lemburg, 22 S.W.2d 336 (Tex. Civ. 1929); Continental Nat'l Bank
v. Folsom, 78 Ga. 449, 3 S.E. 269 (1887).

19781
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ity. It is well settled that the statute applies only to transitory actions. In
Casey v. Adams, 3 a proceeding to cancel a mortgage on real property, the
court concluded that national banks were not exempt from the ordinary
rules of law requiring that suits of a local nature, where the cause of action
relates to land, must be brought in that locality.' The only other attempts

Still other courts held that subsequent acts pertaining to jurisdiction of national banks
repealed the 1864 section. De Cock v. O'Connell, 188 Minn. 228, 246 N.W. 885 (1933); Brust
v. First Nat'l Bank, 184 Wis. 15, 198 N.W. 749 (1924); Levitan v. Houghton Nat'l Bank, 174
Mich. 566, 140 N.W. 1019 (1913); Fresno Nat'l Bank v. Superior Court, 83 Cal. 491, 24 P.
157 (1890).

Another theory which emerged was that a broad venue provision in a subsequent act
controlled where suit was brought against a national bank for violation of the Act. Ronson
Corp. v. Liquifin, Aktiengesellschaft, 483 F.2d 852 (3d Cir. 1973), held that suit may be
brought against a national banking association pursuant to Section 27 of the Securities
Exchange Act of 1934, which provides that any action to enforce any liability or duty under
the Act may be brought in any district where the violation occurred or in the district where
the defendant is found or transacts business. The Second and Ninth Circuits, however, held
that the general venue provision of the Securities Exchange Act of 1934 did not override the
specific venue provision of the National Banking Act. Bruns, Nordeman & Co. v. American
Nat'l Bank & Trust Co., 394 F.2d 300 (2d Cir. 1968); United States Nat'l Bank v. Hill, 434
F.2d 1019 (9th Cir. 1970). The Supreme Court agreed in Radzanower v. Touche Ross & Co.,
426 U.S. 148. (1976) and held that the narrowly drawn, specific venue provision of the Na-
tional Bank Act must prevail over the broad venue provision of the Securities Exchange Act.

These theories provided only temporary relief, and all have subsequently been rejected by
the Supreme Court. Any notions that the statute was permissive only, that it applied only to
usury actions or that it had been repealed were dispelled by Mercantile Nat'l Bank v. Lang-
deau, 371 U.S. 555 (1963). In Mercantile, a case involving a conspiracy to defraud an insurer,
the Texas Supreme Court held the venue section to be permissive only and that suit could
be brought against a national bank in a county other than that of the bank's establishment.
The Supreme Court overruled, holding that the language "actions .. may be had ... in any
state, county or municipal court in the county or city in which said association is located,"
was not permissive, but mandatory, and specified the precise courts in which Congress con-
sented to have national banks subject to suit.

30. 102 U.S. 66 (1880).
31. The fundamental rule for determining whether an action is transitory or local is that

if the cause of action could have arisen in any place whatsoever, it is transitory (e.g., a suit
involving an automobile accident). Absent a statute to the contrary, the action thereon can
be brought wherever the defendant can be found and jurisdiction can be obtained over his
person. But if the cause of action can arise in one place only (e.g., a suit involving title to
land), the action is local and suit can be brought only in that locality. 77 AM. JuR. 2d, Venue
§2 (1975).

It was thought that the vitality of the local action exception was lessened since Casey by
implications in Mercantile Nat'l Bank v. Langdeau, 371 U.S. 555, (1963), Cope v. Anderson,
331 U.S. 461 (1947) and First Nat'l Bank v. Morgan, 132 U.S. 141 (1889), but such doubts
were put to rest in National Bank of North America v. Associates of Obstetrics and Female
Surgery, Inc., 425 U.S. 460 (1976).

Lower federal and state courts have continuously applied the local action exception. See,
e.g., Helco, Inc. v. First Nat'l City Bank, 470 F.2d 883 (3d Cir. 1972); Chateau Lafayette
Apartments, Inc. v. Meadowbrook Nat'l Bank, 416 F.2d 301 (5th Cir. 1969); Security Mills
of Asheville, Inc. v. Wachovia Bank & Trust Co., 281 N.C. 525, 189 S.E.2d 266 (1972); Gregor
J. Schaefer Sons, Inc. v. Watson, 26 App. Div. 2d 659, 272 N.Y.S.2d 790 (1966). It has even
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at expansion, which remain undisturbed by the Supreme Court, are the
waiver doctrine and the concept that a national bank, by establishing
branch banks, may be "located" within the meaning of the statute in any
county where a branch bank is established.

After the branch banking amendments of 19273 and 1934, 3 the question
arose as to whether a national bank could be "established" within each
district in which it maintained a branch office. Leonardi v. Chase National
Bank of New York, 4 decided in 1936, is the leading case cited for the
proposition that a national bank is established and can be sued only in its
chartered district. Although Leonardi has been widely criticized for its
failure to consider the statute in light of the branch banking amend-
ments,3 5 its definition of "established" has been accepted by every court
which has considered the issue." The Supreme Court noted, in Bougas,
that it had no occasion to disturb the consistent authority relating to
federal venue. 37 However, Mr. Justice Stewart, in his concurring opinion,
stated his serious doubts that the cases so holding were correctly decided.3 1

Because of the judicial construction of the word "established" as it ap-
pears in the statute, federal court expansion of the statute proceeded on
the waiver theory. The Supreme Court first acknowledged the waiver doc-

been expanded in some cases. In Cheateau, the plaintiff sought cancellation or reformation
of a mortgage on certain inmovable property. Louisiana law provided that an action to reform
a mortgage on immovables could be brought only in the parish where the property was
located. The majority overruled the bank's assertions that the action was an in personam
action and considered it local, since the effect of the action, were the plaintiffs successful,
would "be upon real property subject to the morgage." 416 F.2d at 305.

32. Ch. 191, 44 Stat. 1224 (1927).
33. Ch. 89, §23, 48 Stat. 189 (1933) (current version at 12 U.S.C.A. §36 (1945)).
34. 81 F.2d 19 (2d Cir. 1936), cert. denied, 298 U.S. 677 (1936).
35. The Leonardi holding has been criticized by commentators and state courts alike for

its failure to consider the original venue provision in light of the branch banking amendments:
"The Leonardi case and its progeny ... fail to recognize that location of the banking busi-
ness, not location of headquarters, is the venue statute's prime concern; fail to appraise the
statute in the light of the associated legislation enacted in 1927 . . . . They frustrate congres-
sional intent to allow national banks to be sued where they establish their banking business."
Central Bank, Nat'l Ass'n v. Superior Court, 30 Cal. App. 3d 962, 970-71, 106 Cal. Rptr. 912,
918 (1973).

Holson v. Gosnell, 264 S.C. 619, 216 S.E.2d 539 (1975), cert. denied, 423 U.S. 1048 (1976)
also emphasizes the importance of interpretation of the venue provision in consideration of
statutory revisions which permit branch banking.

The reliance of Leonardi on two early decisions has been attacked since one case, Manufac-
turer's Nat'l Bank v. Baack, 15 Fed. Cas. 671 (No. 9052) (C.C.S.D. N.Y. 1871) long antedated
branch banking, and the other, National City Bank v. Domenech, 71 F.2d 13 (1st Cir. 1934)
dealt with the location of a national bank for tax purposes, and had nothing to do with the
venue provision. Commentators have noted that neither decision actually supports the hold-
ing in Leonardi, but federal courts continue to follow its lead.

36. See cases cited, note 8, supra.
37. 54 L. Ed. 2d at 223, 98 S. Ct. at 91 (1977).
38. 54 L. Ed. 2d at 227, 98 S. Ct. at 94, 95 (concurring opinion).
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trine in First National Bank of Charlotte v. Morgan,39 a usury action insti-
tuted against a North Carolina bank in a county other than that of the
bank's establishment. In Charlotte, the bank appeared and defended. This
participation, the court said, amounted to a waiver of the venue privilege,
a personal privilege which the bank could claim or not, as it saw fit.10

Although Charlotte involved a waiver of the privilege by the bank's con-
duct at the trial," the theory has been greatly expanded to include waiver
of the privilege prior to trial as well.2 A key issue surrounding recent
litigation is the question of what type of activity is sufficient to constitute
a waiver of the privilege. 3 The Supreme Court has provided little guidance
on the issue. In two recent cases, Michigan National Bank v. Robertson,"
and National Bank of North America v. Associates of Obstetrics and

39. 132 U.S. 141 (1889).
40. Id. at 145.
41. Failure to assert the venue privilege in a timely manner at trial, depending on the

state procedural rules if the bank is sued in a State Court, or on the Federal Rules of Civil
Procedure if the suit is instituted in Federal Courts, is deemed a waiver of the privilege at
trial. Solum v. Farmers and Merchant Nat'l Bank, 269 Minn. 431, 131 N.W.2d 231 (1964).

42. The Supreme Court has recognized that the bank may waive its venue privilege prior
to trial. See, e.g., Michigan Nat'l Bank v. Robertson, 372 U.S. 591 (1963), where the Court
held a Michigan bank could not be sued in Nebraska unless it had waived its venue privilege
(by conduct prior to trial).

43. The most frequently cited definition of waiver is found in Buffam v. Chase Nat'l Bank
of N.Y., 192 F.2d 60, 61 (7th Cir. 1951), cert. denied, 342 U.S. 944 (1951): "Waiver is a
voluntary and intentional relinquishment or abandonment of a known existing right or privi-
lege, which, except for such waiver, would have been enjoyed. 67 C.J. 289. It may be expressed
formally or it may be implied as a necessary consequence of the waiver's conduct inconsistent
with an assertion of retention of the right."

Though this definition is uniformly accepted, the courts are not at all in agreement as to
the type of activity that is sufficient to constitute waiver. E.g., compare Lapinsohn v. Lewis
Charles, Inc., 212 Pa. Super. 185, 240 A.2d 90, cert. denied, 393 U.S. 952 (1968) (holding
establishment of branch banks is a waiver of the venue privilege as to any cause of action
arising out of the banking activity at that branch) and Helco, Inc. v. First Nat'l City Bank,
470 F.2d 883 (3d Cir. 1972) (holding the establishment of a branch bank in the Virgin Islands
for a New York National Bank was not a waiver of the privilege of being sued where chartered
when the cause of action arose out of the banking activity there).

44. 372 U.S. 591 (1963). In Robertson, a Michigan bank was charged with violation of the
Nebraska Installment Loan Act by purchases of house trailers in Nebraska. A local dealer
negotiated certain notes and lien instruments to the bank, which was being sued in Nebraska
State Court. The Court held that the bank could not be sued in Nebraska unless it had waived
the benefit of its venue privilege. The case was remanded to the Nebraska courts to decide
the issue. Justice Black, joined by Justice Douglas, concurred in the result, agreeing that the
case should be remanded for a consideration of the waiver question, but refusing to agree that
if there were no waiver of statutory venue, the plaintiffs would have to go to Michigan to
vindicate their rights: "I do not know of single act Congress has passed in a century which
clearly and explicitly denied a person in one State the privilege of filing suit in his own State
against an out of State company where service can be obtained and where the suit arises out
of a transaction within the state. . . and I am not willing to find such a congressional purpose
in §94." Id. at 595 (Black, J., concurring).

[Vol. 29



BANKING AND VENUE

Female Surgery, Inc. ,1 the Court, after stating the position that the venue
provision is mandatory, simply remanded to the state court for a deter-
mination of the waiver question, apparently inviting lower courts to deter-
mine waiver on a case by case basis.

The creation of a branch bank outside of the county where the bank is
established may be a waiver of the privilege as to actions arising out of the
banking activities there."6 By conducting general banking business in a
district, the bank manifests an intent to be found in that district for pur-
poses of suit arising out of the business conducted.

In general, however, federal courts have been hesitant to find a waiver
of the venue privilege. It is presently difficult for a plaintiff to prove that
a bank's activity in a district, even a district where it has established
several branches, amounts to a waiver." It seems somewhat inequitable

45. 425 U.S. 460 (1976). Here, a breach of contract action was brought in Utah State Court
against a New York bank which had no office in Utah, nor did it regularly conduct business
there. It was alleged that the bank had waived its venue protection by making a loan to a
Utah corporation and seeking to place the corporation into bankruptcy in a Utah District
Court.

46. E.g., Frankford Supply Co. v. Matteo, 305 F. Supp. 794 (E.D. Pa. 1969).
47. A district court in Odette v. National Bank of North America, 394 F. Supp. 946

(S.D.N.Y. 1975) failed to find that extensive commercial banking amounted to a waiver of a
national bank's venue privilege. Here the bank, a third party defendant, maintained twenty-
seven branches and seventy-six percent of its major divisions in the Southern District of New
York whre it was being sued. The court said it could not base a finding of waiver on "full
service" banking, The court did find, however, that the bank had been properly impleaded
as a third party defendant under Federal Rule of Civil Procedure 14(a). Where venue is
properly laid in the principal action, held the court, a third party defendant may not success-
fully raise the defense that venue would be improper in an original action. 394 F. Supp. at
951.

Many federal courts, though hesitant to find a waiver of the venue privilege, willingly lend
a sympathetic ear while denying relief.

In Staley v. Homeland, 368 F. Supp. 1344 (E.D.N.C. 1974), the plaintiffs, suing a Florida
bank in their hometown of North Carolina, asserted that the bank, by minimum contacts
under guidelines set in International Shoe Co. v. Washington, 326 U.S. 310 (1945) had waived
the venue privilege conferred by §94. The Court, feeling bound by stare decisis, dismissed
the case for lack of jurisdiction, but commented on the "manifest unfairness" of §94 as it
applied to modern times: "This case involved two cases in which fairness, justness, and right
dealing rest with the plaintiffs while the positive law is aligned on the side of the defendants.
It is an instance where antiquated statutes and fair minded court decisions have been so
twisted that those for whom they were meant to benefit have taken advantage of their position
and stretched the laws to the detriment of others. It is a case in which the plaintiffs, both
servicemen with families, have no legal right to come into this Court in their home state and
assert their claims for a fair and impartial trial against two corporate defendants. The spirit
of equity cannot, however, in this instance, overcome the bold assertions of the positive law,
and unfortunately it must be held that this Court does not have jurisdiction of this cause."
Id. at 1345.

Such plaintiffs are directed to Congress as the proper forum for relief. In United States
Nat'l Bank v. Hill, 434 F.2d 1019 (9th Cir. 1970), the court said: "If the nationl banks and
the courts are to be placed [in the position of being sued where they maintain branch offices]
it must be the Congress that puts them there." Id. at 1020.
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that plaintiffs suing a national bank in federal court should have to meet
the burden of proving the bank has waived its venue privilege by federal
court standards, 8 while those suing in state court have the advantage of
bringing suit wherever the bank has established a branch, on the theory
that the bank is located there.

III. ANALYSIS

The Supreme Court's decision in Bougas was limited only to state court
aspects of venue pursuant to §94 of the National Bank Act. The Court did
not consider the federal aspects of venue, beyond noting abundant schol-
arly criticism of the well settled rule that a national bank is "established"
only in the federal district that encompasses the charter location."

The Court briefly considered Congressional intent with regard to where
a bank might be sued in state court ° In 1864, when the National Bank
Act was passed, the activities of a national bank were restricted to one
location. The 1864 Congress obviously did not contemplate multi-branch
national banks when the venue statute was enacted. The Court realisti-
cally refused to find any Congressional intent with respect to branch bank-
ing aspects of venue, other than noting that Congress was simply con-
cerned with the interruption of a national bank's business that might
result from compelled production of bank's records for distant litigation.5

Having concluded that the words "established" and "located" were vir-
tually synonomous when the statute was enacted, the Court proceeded to
accord different meanings to the two words: "Whatever the reason behind

Similarly, in Fisher v. Nat'l Bank of Omaha, 338 F. Supp. 525 (S.D. Iowa 1972) the court
said: "The Court is in sympathy with the argument that the venue privilege imposes a
hardship on the consumer under the truth-in-lending act, but the cases have repeatedly
upheld it. Other Courts have expressed dissatisfaction with the venue privilege granted na-
tional banks but it has been consistently pointed out that this is a matter for Congress, not
the Courts." Id. at 531. See also Northside Iron & Metal Co. v. Dobson & Johnson, Inc., 480
F.2d 798, 800 (5th Cir. 1973); Klein v. Bower, 421 F.2d 338, 342 (2d Cir. 1970).

48. One example of branch banking which met the federal court waiver standard is Reaves
v. Bank of America, 352 F. Supp. 745 (S.D. Cal. 1973). Here suit was brought in the Southern
District of California against a national bank established in the Northern District of Califor-
nia for wrongful repossession of an automobile. All phases of the transaction occurred in the
Southern District of California where the branch was located. The defendant bank had
established sixty-six branches in the Southern District through which it conducted extensive
banking activity; the security agreement and promissory note involved were executed there;
the bank relied on the California Commercial Code provision in effect in the Southern Dis-
trict; the car was repossessed there; and the bank had sued and been sued hundreds of times
in the Superior Court of San Diego County without raising a single objection to venue. The
court held that the defendant's activities were so pervasive in the District that it had no
alternative but to find a waiver.

49. 54 L. Ed. 2d at 223, 98 S. Ct. at 91.
50. 54 L. Ed. 2d at 225-6, 98 S. Ct. at 93.
51. 54 L. Ed. 2d at 226, 98 S. Ct. at 93.
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the distinction in the words, it does exist, and we recognize it.""2 The Court
noted that this interpretation of §94 would not contravene the 1864 Con-
gressional concern with respect to interruption of the bank's business,
because the bank was being sued at the branch where the transaction arose
and consequently where the records of that transaction were kept." The
Court did not hestitate to hold that venue for a suit against a national bank
brought in state court did not lie exclusively in the county where the bank
was chartered. Rather, a national bank is located in any county in which
it maintains a branch for general banking business, and venue properly lies
therein.

Although the Court is to be commended for molding a statute, whose
purpose has been obviated by branch banking as well as by modern meth-
ods of transportation, communication and data processing, to accord with
the present day banking structure, a better line of reasoning was available.
There are several drawbacks in arriving at the desirable result via the
location theory.

First, by holding that a bank is located in any county where it maintains
an authorized branch bank, the Supreme Court has made it easier for a
plaintiff to sue a national bank in state court than in federal court. The
plaintiff must still go to the county wherein the bank was chartered if he
wishes to bring suit in federal court unless the bank's actions were so
flagrant that a finding of waiver would be justified. As noted above, federal
courts are hesitant to find a waiver of the venue privilege.54 This leads to
an inconsistency in the venue standards of state and federal courts.-

Secondly, although it is clear from the decision that the plaintiff may
sue a national bank in state court where it maintains an authorized branch
bank, the court did not rule on whether the cause of action must arise out
of business conducted at that branch.56 If the bank is located in a county
simply by virtue of maintaining a branch therein, presumably venue would

52. Id.
53. The facts of the Bougas case weighed strongly against the bank, in that it was actually

more convenient for the bank to defend suit in DeKalb County, where the suit was filed, than
Chatham County, Georgia, the bank's charter location. The C & S Bank maintained branches
in DeKalb County, and its attorneys maintained their offices in Fulton County, which adjoins
DeKalb County.

54. See note 47, supra.
55. Of course, it is possible that the Supreme Court will overturn the long line of Federal

precedent holding that a national bank may be "established" only in the district wherein its
charter lies. Although this would solve the problem of inconsistency of venue standards, it
would necessitate the overruling of a long line of federal case law. After the Bougas decision,
the question of whether a national bank is still considered to be "established" only in its
charter district must be considered an open one.

56. For example, had Bougas decided to sue the bank in Fulton County, Georgia, where
it maintained several branches, even though the bank, chartered in Chatham County, Geor-
gia, was being sued on a transaction occurring in DeKalb County, Georgia, would venue have
been proper?
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be proper, regardless of whether the transaction over which the suit arose
occurred at that branch. This in itself could have a disrupting effect on the
bank's business, especially if the county where the bank is being sued is
distant from the county where the transaction occurred, justifying the
concern of the 1864 Congress.

A more logical line of reasoning for the court to follow would have been
to hold that a national bank, by establishing an authorized branch bank
outside the county where it was chartered, waives its venue privilege as to
causes of action arising out of that branch. This line of reasoning would
have several advantages over the location theory.

First, it would apply to actions brought in both state and federal courts.
A plaintiff bringing suit in a federal court could bring his suit in the district
where the bank had established a branch as long as the cause of action
arose from transactions occurring at that branch. He would not be limited
to bringing suit in the district where the bank was chartered or required
to meet the heavy burden of proving that the bank had waived its privilege.

The waiver theory would be in accord with Congressional intent that the
bank's business not be interrupted by distant litigation. The records con-
cerning the transactions out of which the suit arose would be at the branch
office in the county where the suit was brought. This would very likely be
the most convenient place for plaintiff and defendant. Because venue stat-
utes are generally enacted for the convenience of the parties, this consider-
ation must not be overlooked.

Finally, the long line of federal cases holding that a national bank is
"established" only in the judicial district where its charter lies would
remain undisturbed. A national bank could continue to be "established"
only in one district, but subject to suit anywhere it maintains an author-
ized branch.

A holding based on this theory would also solve the problem of what type
of banking activity is sufficient to constitute a waiver of the privilege, a
question which has heretofore been frequently litigated in both federal and
state courts.57

57. While there appears to be general agreement that the establishment of a branch bank
in and of itself will not amount to a waiver, Gregor J. Schaefer Sons, Inc. v. Watson, 26 App.
Div. 2d 659, 272 N.Y.S.2d 296 (1966), some courts have rejected the idea that extensive
banking activity in a district, including the establishment of branch banks, indicates an
intent on the bank's part to waive its venue privilege. See note 47, supra.

The following have been held insufficient business activity to justify a finding of waiver:
The commission of a tort in a foreign district, Anthony v. Drovers Nat'l Bank of Chicago,
405 F. Supp. 626 (D.S.C. 1975), Northside Iron & Metal Co. v. Dobson & Johnson, Inc., 480
F.2d 798 (5th Cir. 1973); the creation of a wholly owned subsidiary to carry on a credit card
business in another jurisdiction, Fisher v. First Nat'l Bank of Omaha, 338 F. Supp. 525 (S.D.
Iowa 1972); doing business in another jurisdiction through an agent, Klein v. Bower, 421 F.2d
388 (2d Cir. 1970); and establishing "minimum contacts" in another jurisdiction, Staley v.
Homeland, 368 F. Supp. 1344 (E.D.N.C. 1974). (The "minimum contacts" test was set forth
in International Shoe Co. v. Washington, 326 U.S. 310 (1945). State and Federal cases
concerning waiver are collected at Annot., 1 A.L.R.3d 904 (1965).
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An expansion of the waiver doctrine would be in accord with the sugges-
tion of Mr. Justice Rehnquist in his concurring opinion in National Bank
of North America v. Associates of Obstetrics and Female Surgery, Inc.."
Rehnquist saw no reason to treat national banks any differently from other
corporations, and equated the venue privilege of the National Bank Act
with the "essentially equivalent" venue privilege granted to corporations:

.iw lwdl
I see no reason for Eonclufding that the venue privilege extended by §94 is
of a different naturejfroz 3that contained in §1391 or that it may not be
similarly waived by theconduct of a national banking association. Thus,
I believe [Nierbo Co. v. Bethlehem Ship Building Corp., Ltd.] estab-
lishes that petitioner national bank could be deemed to have consented
to being sued in Utah by providing an agent for service of process in that
state or otherwise qualifying to do business therein according to Utah
law.5'

Nierbo,"0 the case on which Rehnquist relied, struggled with the issue of
where a corporation could be sued pursuant to a statute which required
that suit be brought against a corporation only in the district whereof it
was an inhabitant.6'

The Court first acknowledged that the privilege was a personal immun-
ity which could be lost by the corporation's conduct. This conduct could
be viewed negatively as a waiver of the privilege or positively as consent
to be sued. 2 The court traced the "long tortuous" evolution of the methods
whereby foreign corporations gained access to the courts from the classic
doctrine that a corporation "must dwell in the place of its creation, and
cannot migrate to another sovereignty"' 3 to the decision of Ex Parte
Schollenberger,"4 that a corporation is an inhabitant of and is found in any
state where it consents to be sued by designating an agent for service of
process. The Nierbo Court applied the Schollenberger interpretation of an
earlier venue statute 5 to the venue statute which succeeded it. As a result,
the Court found that consent to be sued extended to the federal courts
sitting in the state as well."

58. 425 U.S. 460 (1976).
59. Id. at 462.
60. Nierbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165 (1939).
61. The Statute (Act of March 3, 1887, 24 Stat. 552, as corrected by Act of August 13,

1888, 25 Stat. 433, 28 U.S.C. §112) interpreted by Nierbo read in part: "no civil suit shall be
brought in any district court against any person by original process or proceeding in any other
district than that whereof he is an inhabitant ......

62. 308 U.S. at 168.
63. Id. at 169, citing Bank of Augusta v. Earle, 13 Pet. 519, 588 (1839).
64. 96 U.S. 369 (1877).
65. Schollenberger arose under an 1875 Statute which read in part: "And no civil suit shall

be brought before either of said courts against any person by any original process or proceed-
ing in any other district than that whereof he is an inhabitant, or in which he shall be found."
Ch. 137, 18 Stat. 470 (1875). 308 U.S. at 170.

66. 308 U.S. 165, 171 (1937).
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The courts, then, had come to grips with the realistic position achieved
by corporations in our society. Corporations were no longer confined to one
locality and this fact made their immunity from suit in the states of their
activities intollerable. The Supreme Court in the Bougas case hinted at the
same argument: "Petitioner has established a permanent business [in
DeKalb County], taking advantage of the commerce of the community."67

In regard to corporations, it has been held that when a corporation is
required by state legislatures to designate an agent for service of process
in return for the privilege of doing local business, service on the agent is
equivalent to consent to be sued there." The same quid pro quo should be
found to exist in regard to national banks.

Although the Supreme Court has bowed to practicality and fairness in
expanding the venue statute to allow a suit in state court to be brought
wherever an authorized branch is found, the Supreme Court's reasoning,
which relies on the location theory, may create problems. Basing the hold-
ing on the waiver doctrine, in anticipation of these problems, would have
been the wiser course.

67. 54 L. Ed. 2d 226, n.10, 98 S. Ct. at 93.
68. Nierbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165, 175 (1939).
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