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I. INTRODUCTION

Within the past decade, the need for improved redress of consumer
injuries has received widespread attention.' Considerable legislative activ-
ity, both state and federal, has markedly improved the climate for private
consumer litigation.2 More recently, the recovery and return of consumer
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1. E.g., in 1971, the Office of Economic Opportunity funded with $150,000, the work of a

blue ribbon panel to study the problem. The panel published its findings in 1973, under the
title, REDRESS OF CONSUMER GRIEvANcEs: REPORT OF THE NATIONAL INSTITUTE FOR CONSUMER
JUsTIcE [hereinafter NICJJ. The Report is accompanied by Staff Studies. Also, in the fall
of 1973, the American Bar Association announced that the topic of its Ross Essay Contest
for 1974 would be: "How may legal means for the redress of wrongs to large classes of
consumers be improved?" After Eisen v. Jacquelin & Carlisle, 417 U.S. 156 (1974), was
decided, however, the contest committee decided not to award the prize.

2. See, e.g., Unfair Trade Practices and Consumer Protection Law-Revision, 29
SUGGESTED ST. LEGIS. 72-31-00, (1970) [hereinafter UTPCPL]. This proposal is sometimes
referred to as the mini-FTC Act, and in one form or another, has been enacted in many
jurisdictions. F.T.C. FACT SHEET (July, 1977) reports that 47 jurisdictions provide restitution
on behalf of aggrieved consumers by the administering official; 29 jurisdictions provide civil
penalties; 16 authorize consumer class actions; and 42 allow private actions with minimum
recoveries of $100-$200 and usually including costs and attorney fees. See, e.g., 1970 N.Y.
STATE BAR ASSN. ANTITRUST LAW SMPOSIUM (CCH). See also, e.g., Lovett, State Deceptive
Trade Practice Legislation, 46 TULANE L. REV. 724 (1972), and for example, §8(a) of the
proposed UTPCPL provides: "Any person who purchases or leases goods or services primarily
for personal, family or household purposes and thereby suffers any ascertainable loss of money
or property, real or personal, as a result of the use or employment by another person of a
method, act or practice declared unlawful by Section 2 of this Act, may bring an action under
rules of civil procedure in the trial court of general jurisdiction of the county or judicial
district in which the seller or lessor resides or has his principal place of business or is doing
business, to recover actual damages or $200 whichever is greater. The court may, in its
discretion, award punitive damages and may provide such equitable relief as it deems neces-
sary or proper."

Moreoever, a private action under the Federal Trade Commission Act, 15 U.S.C.A. §§41-
58, 61-65, 68-77 (1973 & Supp. 1977) has been proposed, H.R. 5318, 95th Cong., 1st Sess.
(1977).
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losses have also been made possible through expanded public activity.'
Traditionally, the role of public law has been largely that of helping to

avoid losses in situations where an inadequate consumer appreciation of
the maxim, caveat emptor, prevailed and where the threat of private re-
dressive litigation, for a variety of reasons, had been ineffective in deterring
commercial misbehavior. Thus, in the past, the roles of private and public
parties have been complementary. In the future, care should be taken to
ensure that expansion of authority in either does not result in undue dupli-
cation of effort. Criteria for making such an analysis, which emphasizes
redress of such losses, will be the primary object of this paper. To facilitate
matters, the discussion will be concerned only with commercial conduct
posing little or no threat of physical harm.' Moreover, it will clarify the
analysis to refine the scope of the inquiry in somewhat more detail than is
usually necessary.

II. AN OVERVIEW

There is substantial controversy regarding the aggregate cost of commer-
cial misconduct to consumers.' Much of that disagreement centers on dif-
ferences of opinion about what constitutes a consumer injury. Further-
more, many of the discussions of improved means for redressing losses have
failed to precisely define the scope of concern.

A few simple examples will help avoid problems of that kind. At the one
extreme, considerable losses can be suffered when relatively expensive
appliances do not perform according to reasonable expectations. At the

3. See, e.g., The Hart-Scott-Rodino-Antitrust Improvements Act, Pub. L. No. 94-435, 90
Stat. 1394 (1976), adding §§4C-H to the Clayton Act, 15 U.S.C.A. §15c-h (Supp. 1977)
[hereinafter Parens Patriae Act); Pub. L. No. 93-637, 88 Stat. 2201 (1975), adding §19 to
the Federal Trade Commission Act, 15 U.S.C.A. §57b (Supp. 1977) [hereinafter FTCA]; and
The Medical Device Amendments Act of 1976, Pub. L. No. 94-295, 90 Stat. 512 (1976), adding
§518 to the Federal Food, Drug, and Cosmetic Act, 21 U.S.C.A. §360h (Supp. 1977), all of
which add such authority to pre-existing legislation. See also The Consumer Product Safety
Act of 1972, Pub. L. No. 92-573, 86 Stat. 1207 (1972) (codified at 15 U.S.C.A. §§2051-2081
(1974 & Supp. 1977)), [hereinafter CPSA]; National Traffic and Motor Vehicle Safety Act
of 1966, Pub. L. No. 89-563, 80 Stat. 718 (1966) (codified at 15 U.S.C.A. §§1381, 1391-1410,
1421-1426, 1431 (1974)), which were originally enacted with public redressive authority.

4. For example, redressing the physical injuries growing out of defective medical devices
or hazardous products raises substantive legal issues such as misuse, forseeability, contribu-
tory negligence, etc., which are beyond the scope of this analysis. Moreoever damage is
unfortunately often high enough to warrant a private action in tort. See, e.g., Field, The
Young Consumer: A Paradigm Analysis of the Roles of Public and Private Law in Preventing
and Redressing Injuries, 29 MERcER L_ REv. 523 (1978).

5. See, e.g., Federal Role in Consumer Affairs: Hearings on S. 2045 et al. Before the
Subcomm. on Executive Reorganization and Government Research of the Senate Comm. on
Government Operations, 91st Cong., 2nd Sess. 255 (1970). Personal injuries aside, if even a
1% consumer loss can be attributed to improper business practices, the result is an aggregate
loss of $10 billion in a trillion dollar economy. Also, the percentage loss is regarded as inversely
proportional to consumer income, i.e., those hurt the most can least afford it.
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other, consumers can experience a vague sense of loss when packages of
"mixed nuts" have more peanuts than were present in an earlier purchase.6

Between those extremes are the injuries -incurred when a "gallon" of milk
is discovered to contain, in fact, 5% less than it should.7 To the extent that
any of the consumers in those examples are unable to obtain satisfaction,
they will be of interest here.'

In attempting to assess the various means for improving the situation,
several factors will need to be considered. First, attention must be given
to the facts concerning the injuries. Insofar as they can range from a few,
relatively substantial losses, perhaps occuring in a limited geographical
area, to extremely large numbers of quite minute losses in national mar-
kets, attempts to deal with them must be designed to cope, logistically,
with such diversity. Also, there are a number of other issues of legal signifi-
cance, including the relative culpability of the defendant,, the amount of
certainty in the law,'" the legal standing of various parties who may be
interested in bringing actions, as well as such matters as the competitive
environment in which the losses occur.

Where a principal objective is the avoidance of counterproductive and
duplicative activity, as it is here, much attention must be given to the roles
of the various parties who may be involved. Not only is the relationship
between the consumer and the business which has caused an injury to be
considered, but there are also various broad governmental and commercial
interests which may be involved. A model for balancing these roles has
been developed and used here. In short, public action is required only
where private action is inadequate to avoid, deter and redress private

6. Such a sense of loss may correspond to an actual or an imagined loss. In the first
instance, the consumer may have purchased an extreme sample and may be a victim of
statistical distribution, or there may be an intentional dilution of the mixture so as to deceive.
In the second, the dilution may have been merely the result of an attempt to stabilize price
in the face of increased cost of more expensive components of the blend. This example will
be discussed and further developed in section V, subsection B, infra.

7. The problem becomes especially perplexing, if for example, the 5% shrinkage was a
result of state mandated sterilization of re-usable plastic jugs. This example, too, will be
discussed in detail in section V, subsection B, infra.

8. Conversely, if action is legally and practically (economically) available under tradi-
tional fraud, deceit and contract remedies, no improvement in procedure seems to be neces-
sary.

9. Defendant's culpability is crucial considering that awards may include subsidies to
recovery, which approach the status of fines or criminal penalties but are founded on civil
standards of proof. See Minority Report of Mssrs. Hutchinson, Railsback, et al., Parens
Patriae, H.R. REP. No. 499, 94th Cong., 2nd Sess. 23 (1975).

10. See, e.g., 15 U.S.C.A. §57b(2) (Supp. 1977): "If the Commission satisfies the court
that the act or practice to which the cease and desist order relates is one in which a reasonable
man would have known under the circumstances was dishonest or fraudulent, the court may
grant relief under subsection (b) of this section."

See also UTPCPL §3, note 2, supra, allowing great weight for the interpretation of the
FTCA by the Commission and the courts.
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losses. This seems to be consistent with the law as it has heretofore been
developed."

Moreoever, a corollary, which has received less attention than it de-
serves, is that the law ought to continue to distinguish between commercial
and consumer injury. In circumstances where the former is direct and the
latter is remote, direct consumer action has not previously been encour-
aged. The ultimate interest of consumers can be served in such instances
in the most cost-effective way by commercial suits. Such a role model
ought to be used-and refined, if necessary, in the future. 2

Attempts to deal with consumer injuries more effectively must attend
to a complex blend of interwoven circumstances which are not easily sorted
out. In trying to cope with that difficulty, this paper will focus on the
various options for redressing consumer loss and will consider the deterr-
ence of conduct leading to future loss only insofar as it is a component of
strategies for returning those losses previously incurred. 3 Moreover, in
pursuing such an objective, it will simplify matters to initially separate
substance from procedure. This paper will first catalogue and discuss
briefly the procedural options for improving the likelihood of returning
economic consumer losses; then, it will survey a major component of the
substantive law where they have been brought to bear; finally, the options
can be analyzed on the basis on the logistical and substantive considera-
tions developed earlier.

III. A BRIEF CATALOG OF PROCEDURAL OvrIONS

At the outset, the major private and public law devices for consumer
redress need to be defined and considered briefly.

11. Historically, as business became bigger and more removed from its customers, self-
help and private actions to deter market abuses grew less and less effective. Public law had
to expand to fill this void, and the flurry of national legislative activity around the turn of
the century (e.g., the Sherman, Clayton, and the FTC acts) seems to correspond to such
demographic changes.

12. Cf. Handler and Blechman, Antitrust and Consumer Interest: The Fallacy of Parens
Patriae and a Suggested New Appraoch, 85 YALE L.J. 626, 636 (1976) (maintaining that "the
great majority of government suits involve conspiracies which affect consumers, if at all, only
in a very indirect manner.")

13. Rarely is a consumer concerned only with the curtailment of a practice which follows
cease and desist orders, criminal prosecutions, seizures, and other public activity. One of the
more esoteric forms of "other" activity is discussed in Field, The Fourth Dimension in Label-
ing: Traldemark Consequences of an Improper Label, 25 FOOD DRUG COsM. L.J. 347 (1970).
For the major premise, see Steele, Fraud, Dispute and the Consumer: Responding to Con-
sumer Complaints, 123 U. PA. L. Rxv. 1107, 1138 (1975) (Table VI, "Primary Remedies
Requested by Complainants," only 6% "desired protection of public or punishment of seller
only" (emphasis added)).
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A. Private Law Options

The basic devices for improving the amount of consumer recovery as a
function of his cost of litigation are: (1) reduction of the actual expenses
incident to recovery, and (2) subsidization of those expenses. There are
several basic ways to accomplish each of these.

The costs of recovery can be reduced by the expedited procedure avail-
able, e.g., through arbitration or small claims court. 4 Also the costs can
be shared through the aggregation of claims, thereby reducing the pro rata
cost to a particular claimant. 15

While there are several options for subsidizing the cost of recovery in
consumer actions, they can all be denominated as qui tam. Qui tam means
recovery which is for the benefit of others. Sometimes qui tam is also
described as being in the nature of a private attorney general action. This
is accurate because, to the extent that recovery exceeds actual damage, it
tends toward deterrence rather than redress. However, if it facilitates re-
dress, it is of interest here."

Punitive damages fall within the functional category of qui tam, and
statutory refinements include set ratios of multiple damages and amounts
of minimum damages. 7 Somewhat akin to those are provisions for costs
and/or attorneys fees in the event of recovery. 8

The purest form of qui tam is probably presented by bounty recovery.
Bounty is at least theoretically distinct, e.g., from minimum damages
because there is no need to prove any actual damages. However, because
the redressive function may be quite remote, bounty recovery will not be
further considered here. 9

Finally, it will be appreciated that: (1) costs and/or attorney fee recovery
can be coupled with other forms of qui tam, and (2) any form of qui tam

14. See NICJ, Conclusion, STAFF STUDY ON SMALL CLAIMS COURT 272 (Gould, 1972). See
also Jones and Boyer, Improving the Quality of Justice in the Marketplace: The Need for
Better Consumer Remedies, 40 GEo. WASH. L. REv. 357, 374 (1972).

15. See NICJ, STAFF STUDY ON CONSUMER CLASS ACTION 38-48 (Gould, 1972).
16. See Appendix B-Qui Tam, id. at 388. See also NICJ, General Appendix B, STAFF

STUDIES ON STATE AND FEDERAL REGULATORY AGENCIES: MISCELLANEOUS REDRESS MECHANISMS

607.
17. Regarding multiple damages, see §4 of the Clayton Act, 15 U.S.C.A. §15 (1973). In

regard to minimum damages, see UTPCPL, note 2, supra, §8.
18. See NICJ, General Appendix A, STAFF STUDIES ON STATE AND FEDERAL REGULATORY

AGENCIES: MISCELLANEOUS REDRESS MECHANISMS 590. See generally, The Effect of Legal Fees
on the Adequacy of Representation: Hearings Before the Subcomm. of Representation of
Citizen Interest of the Senate Comm. on the Judiciary, 93d Cong. 1st Sess. (1973).

19. See generally note 16, supra. Qui tam is derived from the Latin phrase, "qui tam pro
domino rege quam pro si ipso in hac parte sequitur"-"he who sues on behalf of the king as
well as himself." United States v. Florida-Vanderbilt Dev. Corp., 326 F. Supp. 289, 290 (S.D.
Fla. 1971). In the NICJ report, only bounty recoveries are regarded as qui tam, but certainly
other subsidies to private litigation fit the definition.
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is theoretically susceptible of combination with the strategies for reducing
the cost of recovery noted earlier.

B. Public Law Options

Public redress of consumer injuries involves the use of two closely related
mechanisms.

The first is administrative redress. It seems to have been long used in
utility regulation-but only where a continuing, close relationship (indeed,
even a physical connection) existed between sellers and purchasers. Given
regulatory power to set rates in such circumstances, it has been possible
to order rebates of quite small overcharges with little ado. 0 Recently, how-
ever, public authority to order rebates and other forms of restitution has
been expanded. 2'

The second, parens patriae, also has historical precedent. In brief, a
parens patriae action is one brought by an attorney general to redress
wrongs which citizens themselves are incapable of treating. In regard to
consumer causes, this doctrine has suffered both a recent judicial emascu-
lation 3 and a legislative resurrection.24

The basic distinctions between administrative redress and parens
patriae relate primarily to the differences in the nature of the public insti-
tutions using them. The first is a redressive mechanism available to an
executive body having a relatively focused subject matter jurisdiction,
whereas the latter is used by an institution having an extremely wide range
of concerns.2 5 The differences may nevertheless become pronounced-

20. See Ex Parte Lincoln Gas and Elec. Light Co., 256 U.S. 512, reh. den., 257 U.S. 6
(1921), requiring rebates to gas customers of the amounts in excess of a city ordinance
regulating prices.

21. See note 3, supra. See, e.g., CPSA, 15 U.S.C.A. §2064(d) (1972 & Supp. 1977), allow-
ing manufacturers of a product found to be a "substantial hazard" a choice of:

1) bringing the product into conformity (retrofix)
2) replacement
3) refund of purchase price.

22. Sebert, Consumer Protection in the States and Local Government, STAFF STUDIES,

supra note 18, at 32.
23. See Hawaii v. Standard Oil of Calif., 405 U.S. 251, 262 (1971) and California v. Frito-

Lay, 474 F.2d 774, (9th Cir. 1973).
24. The Parens Patriae Act, 15 U.S.C.A. §15 (1973 & Supp. 1977). But cf. Illinois Brick

Co. v. Illinois, 431 U.S. 720 (1977), (restricting parens patriae actions to direct purchasers).
25. In fact, most of the differences between an administrative agency and, for example, a

prosecutor or attorney general are derived from differences in scope of subject matter jurisdic-
tion. In the United States as contrasted with Germany, prosecutors exercise broader powers
than one normally associates with the purely "executive" branch of government. See, e.g.,
K. DAVIS, DISCRErIONARY JUSTICE 188-214, particularly at 194 (1976). In his ADMINISTRATIVE

LAW TEXT 1 (1972), Davis more pointedly observes that to the extent that an executive
authority exercises adjudicatory or rule making authority, it is an administrative agency.
However, because such an authority lacks the expertise arising or expected to arise from a
rather focused jurisdiction, its adjudications or interpretations of policy are not afforded
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especially when comparing a state attorney general to a federal regulatory
agency."6

IV. SURVEY OF RELATED SUBSTANTIVE LAW

The basic substantive law where the foregoing mechanisms would apply
must also be considered. Because the concern is with counterproductive
overlaps in private and public roles, it will simplify the discussion to focus
on the latter. One reason is that there is quite a large area of deterrence-
oriented public law in which consumer action has been heretofore either
theoretically or pragmatically impossible. Moreoever, it is in that substan-
tive area that the expansion of the options previously catalogued have been
most frequently considered.

A. Utility Regulation Contrasted

Before considering the general public regulation of business in the inter-
est of consumers, it is useful to consider a situation where such regulation
is far more pervasive than usual-utility regulation. Moreover, a brief
consideration of the theoretical basis for such regulation is necessary. First,
it often occurs only where unlimited entry into a particular market is not
geographically or economically feasible. In such a market, because the
consumer is restricted in his ability to shop for price or quality, the govern-
ment not only restricts commercial entry, but also insures fair treatment
by regulating rates and service. Second, in many of those instances, be-
cause of the permanent physical link between buyer and seller, (e.g. in the
case of gas, phone, or power lines) the power to set rates has included the
capacity to dictate rebates when overcharges are spotted. 7

It is important to contrast such circumstances, i.e., those where regula-
tion is designed to cope with a market posited to be non-competitive, with
those where regulation is designed to ensure the maximum number of
effective competitors. Indeed, even in closely regulated and relatively non-
competitive markets, in the absence of a close and continuing relationship

nearly as much deference as that typically given to what would ordinarily be regarded as an
"administrative agency." See, e.g., id. at 35, 525. See also, e.g., Leventhal, Environmental
Decisionmaking and the Role of the Courts 122 U. PA. L. REV. 509, 510-15, and 540-41 (1974).
In particular note the distinction drawn between agencies with and without expertise in the
matter at hand.

26. Id. Also, to the extent that agencies will be considered here, the principal focus will
be on federal ones, where budgetary constraints impose even further limits to their discretion.
The annual budget of the FTC in 1972 was $26 million. In the same year $103 million was
spent in advertising just over-the-counter headache remedies, $26 million for Anacin alone.
See ACCESS No. 3 at 10 (Dec. 1974). Nevertheless there are some economies of scale which
result in being able to spend more money per staff member and to conduct studies which
would be beyond the resources of the typical state agency.

27. See, e.g., note 20, supra.

19781



MERCER LAW REVIEW

between business and consumer the redress of consumer injuries has posed
difficulty.

Several recent cases of interest have arisen in such markets, and the
return of measurable consumer overcharges in milk prices,"8 taxi fares,2"
and stock broker fees30 has posed serious problems. It thus would seem to
be evident that attempts to return equally small, or even unquantifiable,
losses in much less tightly regulated markets pose even more serious prob-
lems. It is not surprising, then, that a great deal of recent attention has
been given to them.

B. Classifying the Principal Area of Concern

Because "non-utility" economic trade regulation is quite diverse in
scope, its discussion will be aided by first dividing it into three broadly
defined categories. These roughly correspond to the historical stages of its
development: (1) antitrust regulation, (2) fair competition regulation, and
(3) full disclosure regulation.

Antitrust regulation is aimed at insuring maximum competition in any
given product or service market. It tends to prevent unilateral attempts to
reduce competition or agreements among two or more parties to the same
end. Arrangements such as mergers and joint ventures fall somewhere
between those. The economic theory behind this, simply stated, is that the
more competition there is for the consumer dollar, the more likely that the
consumer will get his dollar's worth.

Fair competition regulation complements antitrust regulation by insur-
ing that whatever competition there may be is not thwarted by consumer
deception. Obviously, if the consumer is making purchasing decisions on
the basis of deceptive information as to quality, price, quantity, or source
of goods or services, he is much less likely to get this dollar's worth, regard-
less of the number of sellers in a given market . 3

The third, full disclosure regulation, is the final step in the progression.
Assuming that there is competition, and, assuming that producers are not
deceitfully representing their wares, it may still be necessary to insure that
the consumer is given complete information to make a purchasing deci-
sion.1

2

28. Milk prices are frequently locally regulated. A problem similar to the shrunken jug
example mentioned in Part II arose recently in Massachusetts; however, it was settled with-
out litigation and cannot be documented.

29. Daar v. Yellow Cab Co., 67 Cal.2d 695, 433 P.2d 732, 63 Cal. Rptr. 724 (1967), in which
illegal overcharges were returned by general rebates until depletion of a settlement fund.

30. Eisen v. Jacquelin & Carlisle, 417 U.S. 156 (1974), where two million of the six million
plaintiffs in the class of odd-lot purchasers were required to receive personal notice, costs born
by plaintiff/representative.

31. As will be discussed, infra, this area can be divided into two smaller ones, depending
on whether the deception does or does not result in a competitive as well as a consumer injury.

32. For an excellent discussion of the law up to that point, see National Petroleum Refi-
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C. The Theoretical Evolution of Economic Trade Regulation Law

Antitrust violations were the first to be the subject of public action. The
reason seems to be that, although the injuries were fairly clear (if not
always subject to precise measurement), the consumer was not able to do
much to avoid them when left to his own devices. The Sherman Act,
passed in 1890, gave the U.S. Attorney General the power, through crimi-
nal and injunctive sanctions, to deter conduct expected to produce the
unreasonably high prices which usually accompany the absence of compe-
tition ."

Over the next twenty years or so it was decided that the Sherman Act
was not tuned finely enough, and in 1914, the Clayton 3 and Federal Trade
Commission Acts3 were passed. The thrfist of this legislation remained
much the same.

The original Federal Trade Commission Act went beyond merely ensur-
ing that the quantity of competition was maintained at a maximum. It was
construed to give the FTC power to regulate its quality as well. In other
words, the FTC had the power to ensure that competition was on the
merits. Businesses were therefore, subjected to scrutiny in regard to con-
sumer misrepresentations that might enhance their market share without
giving the consumer a better product or one with a lower price.3

1

In a sense, this aspect of the FTC's jurisdiction was a subsidy to honest
businesses which have traditionally had access to the courts to redress (and
deter) practices of that sort. Extending this power to the FTC ensured that
if business chose not to litigate, the public interest would nevertheless be
protected. It merits emphasis that "consumer" injuries may be more
strongly felt in some circumstances by honest businessmen than by con-
sumers. In such circumstances, it is useful to view consumers as incidental

ners v. FTC, 482 F. 2d 672 (D.C. Cir. 1973), cert. den., 415 U.S. 951 (1973).
33. Ch. 647, §1, 26 Stat. 209 (1890) (current version at 15 U.S.C.A. §1 (1973)); section 7

also granted treble damages to a prevailing private party.
34. Ch. 323, §1, 38 Stat. 730 (1914) (current version at 15 U.S.C.A. §12 (1973 & Supp.

1977)). The treble damages provision discussed in note 33, supra, now appears in §4 of the
Clayton Act, 15 U.S.C.A. §15. Section 5 of the Act, 15 U.S.C.A. §16(a), also makes public
conviction prima facie evidence in §4 actions. For an appraisal of the utility of such suits,
see Bicks, The Department of Justice and Private Treble Damage Actions, 4 ANTITRUST BULL.
5 (1959). See also Handler, note 12, supra.

35. Ch. 311, §1, 38 Stat. 717 (1914) (current version at 15 U.S.C.A. §41 (1973)). While
§11(a) of the Clayton Act, 15 U.S.C.A. §21(a), gives the FTC power to enforce violations of
the antitrust law, that the FTCA is not regarded as antitrust legislation per se is demon-
strated by §11(b), 15 U.S.C.A. §21(b), which enumerates several acts, none of which is the
FTCA.

36. See, e.g., FTC v. Motion Picture Advert. Serv. Co., 344 U.S. 392 (1953). It is interest-
ing to note that the FTCA may cover some situations where businesses are without a cause
of action. See, e.g., Dunhill v. Interstate Cigar, 499 F. 2d 232 (2d Cir. 1974). In regard to
consumer causes of action under §5, see Holloway v. Bristol-Meyers, 485 F.2d 986 (D.C. Cir.
1973).

1978]



MERCER LAW REVIEW [Vol. 29

beneficiaries of action to vindicate what are primarily commercial inju-
ries." However, a somewhat peculiar view of this was taken by the Su-
preme Court a few years after the passage of the FTC Act, and it was not
until a 1938 amendment, 38 that the FTC had the power to deal with "unfair
and deceptive acts and practices" which did not result in a demonstrable
commercial, as well as consumer, injury.3" In that sense then, the fair
competition stage of public "consumer" law can be viewed as having a
second, later component which is directly consumer oriented.

It is also significant that this later stage of trade regulation did not
originally have a private counterpart, and as of this writing, has no private
federal consumer counterpart to either of its components. 0 Obviously,
consumer-initiated redressive action cannot be made economically possi-
ble in the absence of a cause of action which makes it at least theoretically
viable. This observation is also valid in regard to full disclosure regulation.

The first attempts, with few exceptions,"1 to go beyond the prohibition
of misleading and deceptive representations to a requirement of affirma-
tive disclosure were also under the Federal Trade Commission Act.,2 When
these were not successful, additional public authority was provided under
the 1967 Fair Packaging and Labeling Act, to require certain minimum
affirmative disclosures which would facilitate a rational purchasing deci-
sion.4 3

37. A good example of recognition of this commercial interest is provided by §43(a) of the
Lanham Act, 15 U.S.C.A. §1125(a) (1974). For a discussion of the act, see Germain, Unfair
Trade Practices Under Section 43(a) of the Lanham Act: You've Come a Long Way,
Baby-Too Far, Maybe, 64 TRADEMARK REP. 193 (1974). See also Colligen v. Activities Club
of N.Y., 444 F.2d 686 (2d Cir. 1971). For a discussion from the consumer perspective, see
Recent Developments, 72 COL. L. REV. 182 (1972). Finally, see Handler, note 12, supra, at
635, discussing the frequency with which there may be a consumer injury under the antitrust
law.

38. Wheeler-Lea Amendment Act, ch. 49, 52 Stat. 111 (1938) (codified at 15 U.S.C.A. §45
(1973)).

39. For an excellent description of the history of the Wheeler-Lea Amendment, see Pep
Boys v. FTC, 122 F.2d 158 (3rd Cir. 1941).

40. See Holloway v. Bristol Meyers, 485 F.2d 986 (D.C. Cir. 1973). But cf. Guernsey v.
Rich-Plan of Midwest, 408 F. Supp. 582 (N.D. Ind. 1976)(allowing a private cause of action).
See also UTPCPL §8a, note 2, supra.

41. Minimum information has been long required in regard to certain products. See §8 of
the Federal Food and Drug Act of 1906, ch. 3915, §7, 34 Stat. 769 (1906), repealed ch. 675,
§902(a), 52 Stat. 1059 (1938). In general, see STAFF OF HOUSE COMM. ON INTERSTATE AND
FOREIGN COMMERCE, 93rd CONG. 2d SESS., A BRIF LEGISLATIVE HISTORY OF THE FOOD, DURG
AND COSMEnC AcT 2 (Comm. Print 1974).

42. See National Petroleum Refiners v. FTC, 482 F.2d 672 (D.C. Cir. 1973), cert. den.,
415 U.S. 951 (1973).

43. Pub. L. No. 89-755, §2, 80 Stat. 1296 (1966) (now codified at 15 U.S.C.A. §§1451-1461
(1974)). The declaration of policy in §2, 15 U.S.C.A. §1451 (1974) states: "Informed customers
are essential to the fair and efficient functioning of a free market economy. Packages and their
labels should enable customers to obtain accurate information as to the quantity of the
contents and should facilitate value comparisons. Therefore, it is hereby declared to be the
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Obviously such authority is principally directed toward the avoidance
of harm which will occur in the absence of an adequate informational basis
for purchasing decisions. However, redress is apt to be quite difficult to
accomplish because of the serious difficulty in identifying and quantifying
loss in such circumstances. This matter will be of considerable importance
in the next section.

V. AN ANALYSIS OF REDRESSIVE OPTIONS

A. In General

As discussed in the earlier parts of this paper, outside of limited areas
of the utility regulation scheme, all public and some private legal activity
until recently has been limited to avoidance of economic consumer harm."
For example, anything beyond the passive enjoining of deceptive .practices
by the FTC has been looked upon with something akin to horror, 5 and at
least twice, when agencies tried to obtain economic redress under prior
statutes, they were turned down by the courts. 46

While private action has been available for centuries, in many areas of
public involvement discussed above it has been unavailable or inadequate.
In some instances, it was legally and economically feasible, but neverthe-
less, inadequate;47 often it was legally but not economically feasible; 4 and,
in several significant situations, consumer causes of action have not been
available at all. 9 Some of the factors contributing to this, while of interest,
go beyond the scope of this paper. For example, the first problem seems
to be related to difficulties of proof, 0 and the third involves issues of
substantive law going well beyond redressive options .5

policy of Congress to assist consumers and manufacturers in reaching these goals in the
marketing of consumer goods."

Authority in the FTC and the FDA to promulgate mandatory disclosure regulations is
provided by §5 of the Act. 15 U.S.C.A. §1454(a) (1974). Additional regulations may also be
issued when "necessary to prevent the deception of consumers or to facilitate value compari-
sons." 15 U.S.C.A. §1454(c) (1974).

44. See, e.g., United States v. Parkinson, 240 F.2d 918 (9th Cir. 1956). The FDA was
unsuccessful in seeking consumer redress. Concur Heater v. FTC 503 F.2d 321 (9th Cir. 1974).
See also Sebert, Obtaining Monetary Redress by the Federal Trade Commission, STAFF STUD-
IES, supra note 18, at 480.

45. See Cohen, Advertising Age, Oct. 5, 1970, Mar. 1, 1971, May 10, 1971, for a blow-by-
blow account of prospective use of "Corrective Advertising" by the FTC as reported in
Hearings, Part 2, on S. 1423, Subcomm. on Adm. Practices and Procedures, of the Senate
Comm. on the Judiciary, 92d Cong., 1st Sess. 389 (1971).

46. United States v. Parkinson, 240 F.2d 918; Heater v. FTC, 503 F.2d 321.
47. Between 1952 and 1958, plaintiffs recovered in only 20 of the 144 cases that proceeded

to final adjudication. See Bicks, note 34, supra.
48. See generally Gould, note 14, supra.
49. See, e.g., notes 36 and 37, supra.
50. See generally Bicks, note 34, supra.
51. E.g., Holloway v. Bristol-Meyers, 485 F.2d 986 (D.C. Cir. 1973), and 72 COLUM. L. REv.
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However, the problems of proof ought to be considered, as one of several
factors, in determining whether private consumer action can be made eco-
nomically attractive. Another concern ought to be whether the cost to the
defendant will be so large, in relation to the net recovery of plaintiffs, as
to make the action more in the nature of a deterrent than a redressive
measure. In such circumstances, still other matters ought to be considered.
Prominent among them are the culpability of the defendant for the loss,
the likelihood of an action being brought by a competitor with a more
direct loss, 52 and finally, the likelihood of public action being taken. To
facilitate the development of these considerations, the analysis of redres-
sive options will not be developed in parallel with their earlier discussion.
On the contrary, it is interesting first to consider the factual extremes, i.e.,
many very small injuries versus a few, moderate injuries, in juxtaposition,
and then to consider the area remaining.

B. Administrative Redress

An excellent example for illustrating the problems involved in redressing
multiple, very small injuries can be provided by a purely fictitious elabora-
tion of the shrunken milk-jug situation mentioned earlier.53

When plastic-jugs were first introduced, they were cleaned and refilled.
Not until later was it brought to the attention of the innovative company
that the jugs were shrinking when subjected to the hot baths necessary to
clean them for second use. Unfortunately the shrinkage was small enough
to escape casual notice but large enough to cause significant losses.

For purposes of illustration, posit further that the company involved was
in no way deliberately culpable and that, when advised of it, was eager to
correct the situation. Avoiding future problems was simple enough, but
correction of earlier shortages was quite another matter. As a result of
negotiations with the authorities, it was decided to sell the same number
of oversize jugs as had been sold undersize. Not being quite sure of that
number, everyone was satisfied to sell the oversize jugs for the same length
of time.

Such an approach would have been quite effective, but for one thing:
consumers became aware of the situation. The upshot was that the volume
of milk sold during the make-up period was considerably larger than antic-
ipated. The questions (not answered) which ought to be of some concern
are: (1) what effect did this have on the earnings of the "negligent"
wrongdoer? (2) more importantly, what effect did it have on other (non-
wrongdoing) firms in the market?

182 (1972) and Colligen v. Activities Club of N.Y., 444 F.2d 686 (2d Cir. 1971).
52. E.g., Handler, note 12, supra.
53. See discussion corresponding to notes 7 and 28, supra. This example may have little

resemblance to the actual situation in the milk case.
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When the fact that milk price is usually regulated is plugged into the
equation,54 some interesting possible answers emerge. One of those is that
the "wrongdoer" made above average profits during the time of the short
sales and that this was repeated during the time of the putative redressive
measure (by business taken from competitors).

From this single example, it does not take much imagination to conceive
of a variety of situations where executive redress, in the absence of careful
monitoring, could have quite unanticipated consequences. For this reason
alone, it makes sense to work out the details of implementing such a
scheme within an administrative agency having continuing jurisdiction of
both the problem and the party cuasing it.

However, there are other reasons which are equally pressing. Consider
as a second example, false advertising which (1) results in an increase in
the offender's market share, but (2) does not result in a particular con-
sumer paying more than he would otherwise pay or getting less than his
,'money's worth." Obviously such conduct can be stopped with a cease and
desist order or other deterrent, but clear injury occuring before the order
is final, will, in no way, be redressed.

Moreover, any of the private consumer actions track the same pattern
and thus offer no advantages. There is no quantifiable economic loss neces-
sitating redress. Furthermore, one view of the continuing injury is that it
exists only so long as the consumer misapprehends the facts. Thus, almost
by definition, any party to a suit is no longer acting on the basis of misin-
formation, and is, indeed, as "whole" as any remedy is ever apt to make
him. If this view is taken, any device for putting cash into a consumer's
pocket apparently merely serves as a deterrent to future misconduct.

In stark contrast, corrective advertising, a remedy developed but not
used by the FTC prior to the 1975 amendments,55 can function not only as
a deterrent, but also is quite likely to disabuse consumers of erroneous
information concerning a product. It requires corrective ads to be run, in
the same media and for the same length of time, as were the misleading
ads .

56

Such a remedy goes well beyond redress. Those of a vindictive nature
will note that the advertiser will not only lose customers gained by virtue
of the misrepresentations, but also lose a certain number of generally of-
fended consumers-as well as the amount of money necessary to run the

54. A typical example of regulatory control of milk prices is provided by Borden, Inc. v.
Butz, 544 F.2d 312 (7th Cir. 1976). See Agricultural Marketing Agreement Act, 7 U.S.C.A. §
608c (1964 & Supp. 1976), 7 CFR §1063 (1977).

55. Pub. L. No. 93-637, 88 Stat. 2201 (1975) (codified at 15 U.S.C.A. §57b (Supp. 1977)).
See, e.g., Hearings, note 45, supra. See also Warner-Lambert Co. v. FTC, 562 F.2d 749 (D.C.
Cir. 1977), cert. denied, 46 U.S.L.W. 3613 (U.S. April 3, 1978) where a somewhat restricted
version of an FTC order for corrective advertising by the manufacturers of Listerine was
upheld under the pre-1975 cease and desist powers of the Commission.

56. See the Commission's order in Warner-Lambert Co. v. FTC, 562 F.2d at 753.
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corrective ads.57 It ought to be appreciated that designing a "reasonable"
program of corrective ads will require expertise which would, under the
best of circumstances, be expensive to obtain in a judicial forum-regard-
less of the procedural changes which might be necessary to get the case
there at the behest of a consumer or consumer representative.

Another matter of concern is the state of development of the substantive
law. It is fair to say that much of the area of economic trade regulation is
substantively unsettled and that, as might be expected, the degree of
ambiguity is inversely related to the amount of experience there is in
dealing with it. This is well illustrated by a specific situation in which
corrective advertising was initially considered but not ultimately used: the
well-known instance of Campbells using clear glass marbles in attempts
to enhance the attractiveness of advertising photographs of its soups.58

Attempting to view that situation objectively, it is difficult to maintain
that Campbells either knew or should have known that such ads would be
determined to be an "unfair and deceptive act or practice." Where the law
is as ambiguous as it is in regard to that sort of situation, there is an
additional reason for administrative overview. A healthy appreciation of
the state of the law and its enforcement in an even-handed manner is more
likely to occur in an administrative context than it is elsewhere. 59

Having considered a couple of instances where administrative redress
may offer some advantages, attention ought to be given to those circum-
stances where its utility may be less certain. Again, a couple of examples
will suffice: first, a slight elaboration of the mixed nut problem earlier
discussed; then, the closely related problem of slack-fill packaging.

It will be useful to consider two potential versions of the nut problem.
One where there is no deceptive intent; the other, where there is. In the
first, what is involved may be no more than an attempt to stabilize the
price of a mixture when the price of its components may be quite unstable.
In the absence of a rule to the effect that a stabilized composition is to be
preferred over a stable price, it is difficult to view composition alteration
as actionable. Further, even in the presence of such a rule, assuming that
the raw product cost of the mixture over time is stable, it is hard to regard
its violation as resulting in other than the most inchoate of injuries: those
impossible to "redress" in any rational way.

In the version of the example where the value of the mixture is being
lowered (again, e.g., as a function of the packager's raw product cost), it
can be described as "economic adulteration." Economic adulteration con-

57. This probably accounts for much of the dismay expressed in Advertising Age, note
45, supra; see Hearings, note 45, supra, at 417-421.

58. See, e.g., Hearings, note 45, supra, at 390.
59. For another view of the matter, however, see, FTC v. Mary Carter Paint, 382 U.S.

46, 49 (1965) (Harlan, J., dissenting). For another interesting "mock-up" case, see FTC v.
Colgate-Palmolive Co., 380 U.S. 374 (1965).
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sists of the substitution of a cheaper ingredient for a more expensive one
in such a way as to cause the consumer a net loss. As is appreciated, this
is no easy matter to prove-in the absence of a vignette depicting a richer-
than-fact ratio of more expensive components of a blend or a detailed list
of ingredients by weight or percentage composition. 0 In the former in-
stance any loss is apt to be, at best, difficult to redress. However, in the
latter, administrative redress is likely to be a cost effective device for
dealing with a situation which is quite similar to the shrunken-jug example
discussed above.

The problems posed by slack-filled packaging make it an excellent final
example of circumstances in which there may be a need for administrative
overview. In one sense, it is quite similar to economic adulteration; it
consists of using more package than necessary-the result being that the
consumer is buying air or packaging rather than product. More precisely
the offense ought to be called "non-functional, slack-fill-packaging," and
the problems arise mostly in regard to whether excess package capacity is
functional or not.61

Invariably, when the subject is addressed in class, a student will com-
ment on "balloon" potato chip bags.2 After a discussion of the matter and
acceptance of the merits of whole potato chips, the question of transparent
packaging arises: why don't they show you what you're getting? The short
answer is that the oils degrade (rancidify) more quickly when exposed to
light. After all this (and more), the strong consensus is that opaque, bal-
loon packaged potato chips aren't actionable.

Thus, where, for example, the net weight of the package is set forth and
where there is no deceptive vignette (or similar misrepresentation), slack-
fill packaging is difficult to prove. 3 Where proven, consumer redress is at
least as formidable a problem as it was in the mixed nut example. What
is interesting about this case is that the injury resulting from the practice
may be more direct and more easily quantified in regard to a competitor.6 4

In such circumstances, attempted administrative redress of consumer
losses would not seem to be appropriate.

60. See, e.g., United States v. 174 Cases Delson Thin Mints, 180 F. Supp. 863 (D.N.J.
1960), remanded, 287 F.2d 246 (3d Cir. 1961); 195 F. Supp. 326 (D.N.J.), aff'd, 302 F.2d 724
(3d Cir. 1961). For a discussion of these cases from the FDA perspective, see Hearings on
S.985, Senate Comm. on Commerce, 89th Cong., 1st Sess. 23-29 (1965) (statement of Mr.
Larrick).

61. E.g., Delson Thin Mints, 180 F. Supp. 863.
62. The excess air in balloon or pillow packaging is for the purpose of preventing the

crushing of the contents.
63. E.g., Delson Thin Mints, 180 F. Supp. 863.
64. Note the reference to the competitive impact of the Delson cases, in Larrick's testi-

mony, note 60, supra.
65. Administrative action is, in such circumstances, a business subsidy. See Heniz is

Boiling Mad Over Sales Methods of Campbell Soup, Wall St. J., Oct. 18, 1976, at 23, col. 4.
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Nor would federal administrative action be likely where the number of
parties affected or the aggregate size of the harm resulting from a practice
had not risen to a level meriting federal attention. In such circumstances,
state administrative action might be appropriate if available, but there are
situations sufficiently local that even state-wide action is not warranted.
These and other instances where administrative action may not be very
useful will be considered in the remainder of this paper.

C. Private Measures

Qui Tam. Having reflected on situations where extremely large scale
and very small injuries have occurred, the opposite end of the spectrum
provides an interesting contrast. The concern here will be with injuries
both sufficiently small and few in number that some subsidy ought to be
afforded in order to warrant private consumer attempts to recover.

Some of the matters which were discussed in the previous section of this
analysis also apply here and can be considered in abbreviated form. First,
attention should be directed to the state of the law. If it is unsettled,
private action ought to be limited to those portions of it which are reasona-
bly established, for example, by previous administrative rule making.6

Second, quantifiability of the injury ought to be considered. If it is
unquantifiable, it may be that a business tort has been committed, and
the complained of misconduct ought to be brought to the attention of a
party suffering a more direct and determinable loss. On the very low end
of this spectrum, attention ought to be given to whether the action is not
more in the nature of a public nuisance suit than one to seek private
redress. Should this inquiry be affirmatively answered, the bases for the
rules normally applicable to such suits ought to be considered before one
of the forms of qui tam is allowed as a subsidy to consumer recovery. 7

When these limits are considered together, qui tam as an option for
subsidizing consumer recovery must be viewed as having fairly narrow
applicability. Specifically it ought to be available only as a cost subsidy

Heinz's complaint alleged, "by reason of (Campbell's) illegal activities," it had been elimi-
nated as a competitor. No. 76-1306 (W.D. Pa. 1976).

66. This view is reflected in the model state FTC Act, note 2, supra, §3(a). In regard to
redressive actions by the FTC, new §19, 15 U.S.C.A. §57b (Supp. 1977), provides that "the
Commission may commence a civil action . . . in a U.S. District Court or in any court of
competent jurisdiction." See also §5 of the Clayton Act, 15 U.S.C.A. §16(a) (1973).

67. There are two basic views of qui tam: See, e.g., supra note 16. Here the concern is
primarily that of encouraging redress. The analogy between qui tam and a public nuisance
suit poses an interesting question for theorists. The common law does not allow a private
action under a public nuisance theory unless the plaintiff suffers injuries different in kind.
See W. PROSSER, THE LAW OF TORTS §8 (4th ed. 1971). Qui tam extends that right to the
plaintiff to act as a private attorney general on behalf of his fellow citizens. See note 19, supra
and corresponding discussion. Cf. Holloway v. Bristol-Meyers, 485 F.2d 986 (D.C. Cir. 1973)
(plaintiff failed to allege injuries different in kind from the general public).
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in circumstances where the pre-existing substantive law would support an
action. Also, a quantifiable loss ought to have occurred which is small
enough not to cover both the cost of recovery and allow a reasonable net
recovery (e.g., two-thirds of the loss)-and which, for one reason or another
cannot be more efficiently recovered.

Minimum or multiple damages are each fairly inept means to this end.
On the one hand, to the extent that they provide an inadequate subsidy
to make action attractive, they do not serve the purpose. On the other, to
the extent that they yield a recovery in excess of a reasonable percentage
of actual loss, they are not redressive but punitive. 8 Of course there may
be plenty of warrant for punitive recovery-but not until a showing has
been made of sufficiently culpable conduct justifying it."

While awards of costs and attorney fees are not popular in this country,70

they seem to be the most direct means to the end. If the prejudice is based
on a concern about recoveries of excessive fees, the language "reasonable
costs and attorney fees" should dispose of it. If the concern is with the
possibility of excessive litigation, limits of the sort indicated above should
dispose of that concern. In any event, there ought to be provision for the
maximum amount of subsidy to be allowed, either as a set amount or,
preferably, in combination with a multiple of the actual damages.

The combination would serve to minimize nuisance suits.7 There could
even be a variable multiple, coupled with a variable ceiling, the variance
being determined according to the bona tides of the defendant. Certainly,
a larger subsidy is justified where the defendant's conduct flagrantly vio-
lates the law, and such a rule would accommodate that basic proposition.

Claim Aggregation. In some circumstances where a subsidy is particu-
larly unjustified, but redress is nevertheless warranted, the need for sub-
stantial subsidy can be avoided by the economies of scale which accom-
pany the aggregation of claims. In the present analysis, this would be

68. A real concern under present law is that fines and civil penalties are too low. See

Schellhardt, Stiffer Sentences for Price Fixers?, Wall St. J., Dec. 17, 1976, at 16, col. 3. See

also UTPCPL §15, note 2, supra. Though relegated to a footnote for purposes of this paper,
the importance of criminal sanctions in the calculus of the deterrence formula should not be

underestimated. See especially Comment, 71 YALE L.J. 280, 303 (1961) and generally Gers
and Edelherts, Criminal Law and Consumer Fraud: A Sociological View, 11 AMER. CalM. L.
REV. 989 (1973). See also NICJ, Criminal Sanctions in Consumer Legislation, Proposed Re-

forms, STAFF STUDIES, supra note 18, at 402.
69. See Kadish, Some Observations on the Use of Criminal Sanctions in Enforcing Eco-

nomic Reputations, 30 U. CMI. L. REv. 423, 440 (1963). But cf. Comment, 71 YALE L.J. 280,

300 (1961) (proposing a change in substantive criminal law to create an affirmative duty upon

every corporate executive to police the area of business under his control for violations of

existing law). See also Elkins, Corporations and the Criminal Law: An Uneasy Alliance 65

Ky. L.J. 73 (1977) (discussing the effectiveness of criminal sanctions).
70. See NICJ, General Appendix A, supra note 18.
71. This is a widely voiced concern; see, e.g., NICJ, General Appendix A, supra note 18,

at 592.
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appropriate where there is more than one actionable claim (as discussed
in the preceding section) and yet, few enough to make administrative
action economically unwarranted, if actually available.

Class action suits seem to be the preferred vehicle for this so long as the
number and size of injuries makes it feasible to cover all costs (including
notice and distribution) with little or no subsidy.7 2 As per the previous
discussion, however, an elevation in subsidy might be warranted where the
defendant's conduct was especially reprehensible.

In circumstances where a reasonable total subsidy would not cover total
costs and return a reasonable percentage of individual losses to all claim-
ants, class actions are unwarranted. In some circumstances, again, the
injury may be more appropriately a competitive one-and a case would
have to be made for subsidizing commercial suits.7 3 In other circumstances,
parens patriae may be a more appropriate vehicle for claim aggregation.

D. Parens Patriae

Parens patriae would seem to be warranted in those instances where
administrative action was not available," and a reasonable private subsidy
would not allow a class action to be brought with provision for notice to
all parties and for returning a reasonable fraction of individual losses. In
such circumstances, minimally, a state pre-emption of the claim might
avoid the need for actual notice to all parties (and the costs associated
therewith) and result in distribution of a larger percentage of loss.75 Where
fluid recovery was appropriate, certainly parens patriae would be the next
best thing to administrative redress.6 Nor would the company be faced
with a double "fair" recovery: it has already been posited that other recov-
ery would not be feasible because of the high cost-of-recovery per actual-
loss ratio.77

However, even with parens patriae, a formula of the sort discussed ear-
lier should be applied. Were it to be apparent, for example, that the gross

72. See note 15, supra, and corresponding text.
73. See, e.g., note 65, supra, and corresponding text.
74. E.g., where the impact of a practice is too local to warrant the attention of a federal

agency and no state agency has jurisdiction of the subject matter.
75. See, e.g., Eisen, note 1, supra. In the case of actual damages of approximately one

dollar per consumer, the cost of actual notice could easily exhaust the potential recovery. For
an interesting approach to privately financing a lawsuit, see Thee v. General Mills (E.D.N.Y.,
Brooklyn, 75-C-1554, filed Sept. 22, 1975) and its progeny, (75-C-1473, filed Sept. 8,) and (76-
C-1217, filed June 25, 1976). This matter is discussed in some detail in 1 NORDHAUS
NEWSLErrER 5 (Sept., 1976).

76. Because of the public interest in carefully monitoring the order. See, e.g., the discus-
sion of the shrunken-jug example, corresponding to note 53, supra.

77. This would also be insured in other instances if a ceiling were placed on the amount
of subsidy to be exacted from a defendant for a particular instance of misconduct if once that
subsidy had been exhausted, further subsidy would be disallowed. See, e.g., NICJ, General
Appendix B, supra note 16.
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subsidy demanded of the defendant was approaching an amount which
might be set as a maximum civil penalty or fine, attempts to seek redress
should be discarded altogether."8

VI. SUMMARY AND RECOMMENDATIONS

A. Summary

Because of recent changes in private and public law dealing with the
redress of economic consumer injuries, an overview of the dynamics of their
interaction has been attempted. More specifically, the goal has been to
help avoid counterproductive and expensive duplication of private and
public functions. The model that has been used is that public law should
intervene only where private law is inadequate-and likely to remain inad-
equate-to redress (and deter) consumer injuries. However, where neces-
sary, public law should not be content with the mere avoidance of con-
sumer injury. Where it is more economically" and socially" practicable
than are private alternatives, public law should also be used to redress
consumer injury.

In pursuing these ends, it has been necessary to review private and
public law devices for redressing consumer harm. It has also been neces-
sary to survey briefly, the substantive area where most of the suggestions
for an implementation of procedural reform have occurred. Such an analy-
sis reveals an assortment of constraints and considerations, both theoreti-
cal and pragmatic, which severely restrict the number of viable options in
any particular set of circumstances. Prominent among those are (1) the
need for consistent development of growing areas of substantive law; (2)
the difficulty of devising efficient and fair methods for distribution of small
individual recoveries (even though the aggregate may be large); (3) the
difficulty of quantifying many forms of consumer injury; and (4) closely
related to the last, the wisdom of treating the by-products of business torts
as consumer injuries. 1

B. Illustration

The following examples are offered not as a proposal, but rather, as an
illustration of a scheme which might serve these ends-as well as others

78. Id. This would certainly seem reasonable if the initial subsidy had a deterrence func-
tion, and, even more so, if it were regarded as a penalty.

79. I.e., where the public cost of administration of the redressive order would bear a
reasonable relationship to the size of the aggregate injury.

80. E.g., where the indirect cost to the defendant would be all out of proportion to the
harm caused, or where the order would have an adverse impact on the defendant's competi-
tors equal to or greater than the benefit that might be provided to consumers. See, e.g., the
discussion corresponding to note 54, supra.

81. See, e.g., the discussion corresponding to note 65, supra.
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set forth in the body of the paper. They are presented in ascending order
of the number of consumers involved and in descending order of individual
losses to each. The absence of useful cost data makes it impossible to be
very specific on either of these variables, but given such data, it would be
quite easy to calculate the upper and lower practical limits of each of the
situations described.2 Also, the actual numbers used are more in the na-
ture of suggestion of appropriate ratios, from situation to situation, than
as appropriate absolute values.

1. One small to moderately small injury:

a. Defendant in good faith.
Net recovery would be limited to 75% of the actual loss, plus

reasonable attorney fees and costs. The subsidy allowed to achieve
this end would be double the actual loss, with a maximum total
recovery of $400.00. 83

b. Defendant in bad faith.
No limit would be established for the percentage of actual loss

to be recovered, but the subsidy could not exceed ninefold damages
or $1,000, whichever is lower.

2. Multiple small to moderately small injuries:

a. Defendant in good faih.
To encourage claim aggregation, net recovery up to 90% percent

of the actual injury would be permitted, 4 plus reasonable costs and
attorney fees. The subsidy would be limited to double actual dam-
age or $200.00 per claimant, whichever is lower."5

b. Defendant in bad faith.
No limit would be established for the percentage of actual loss

to be recovered. To limit the size of individual claims, however, the

82. It is largely a matter of distinguishing vindication from compensation. It would seem
that, if the latter cannot be accomplished in any significant way or if the cost to the defendant
is way out of proportion to the claimant's net recovery, the word, "redress" is inappropriate.

83. Certain costs attached to the litigation of a small consumer loss are fixed-attorney's
fees, lost wages for court or hearing appearances, etc. Allowing the plaintiff 75% recovery plus
costs merely apportions these fixed costs, so that total recovery does not include a penalty
where inappropriate. Cf UTPCPL §8(a) note 2, supra (with a $200 maximum). Four hundred
dollars seems more realistic, while the 75% figure limits the loss/recovery ratio for losses below
$400.

84. As the fixed costs of litigation decrease with the increase in the number of plaintiffs
per one litigation, an increase in recovery percentage (from 75%, note 83, supra, to 90% here)
is justified in order to encourage aggregation of claims.

85. Conversely, because individual plaintiffs' costs decrease with aggregation, a decrease
in subsidy to prevent improper penalization of defendant faced with a large plaintiff class is
warranted.
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subsidy could not exceed ninefold damages, on the one end, or 25%
of the defendant's profit on the other."0

3. Multiple, very small injuries; no administrative agency available:

The attorney general should bring the action only where private recovery
under one of the above schemes is uneconomical. 7 Further, such recovery
would be allowed only where administrative redress was not available.

a. Defendant in good faith.
The gross recovery would be limited to $10.00 per consumer; that

necessary to return 75% of the actual consumer loss; or 10% of the
defendant's profit-whichever is smallest.
b. Defendant in bad faith.

The gross recovery would be limited to $15.00 per consumer; that
necessary to return 150% of the actual consumer loss; or 25% of the
defendant's profit-whichever is smallest.

4. Multiple, very small injuries; administrative agency available.

The administrative agency may make an order, only where private re-
covery is not possible under items 1 or 2 above.8 Such an order would
require the return of excess gains to a class of persons as close as reasonably
possible to that of injured consumers.89 Under appropriate circumstances
compliance might be ordered over time. 8

86. A quaint but apt way of phrasing this, is "smart" money. "Punitive damages have
often been referred to as smart money and it takes only slight consideration to realize that
an amount of damages which might smart one defendant, might be entirely inconsequential
to another." Wisner v. S.S. Kresge 465 S.W.2d 666 (Mo. App. 1971) (awarding punitive
damages in a false arrest suit). See Comment, 71 YALE L.J. 280, 295 (1961) (suggesting
percentage fines in antitrust actions to reflect defendant's net worth.) Some interesting is-
sues, though beyond the scope of this paper, should be raised here. Should a damages award
visited upon a defendant in one year reflect the previous ten years of abuse or should payment
be spread out over time? Should some fines be pre-tax or after? And what consideration
should be shown for the relative culpability of the defendant? I.e., do we want to bankrupt
unintentional offenders? Can we in fact prevent consumer losses where culpability is lacking?
Cf. the civil liability provisions of the Truth in Lending Act, 15 U.S.C.A. §1640(a)(2)(B) (1974
& Supp. 1977) (limiting recovery in class actions to not more than the lesser of $500,000 or 1
per centum of the creditor's net worth). See also a similar limitation of the Equal Credit
Opportunity Act, 15 U.S.C.A. §1691e(b) (Supp. 1977).

87. The public should only subsidize those actions uneconomical to the private enforcer,
e.g., FTCA §5 dictating that the Commission act when in the public interest. 15 U.S.C.A.
§45(b) (1973).

88. Id. See also NICJ, General Appendix A, supra note 18, at 592.
89. The essence of fluid recovery is to return the ill-gotten gain to a group of consumers

resembling, as closely as possible, those parties who lost it. In addition to Eisen v. Jacquelin
& Carlisle, 417 U.S. 156 (1974), and Daar v. Yellow Cab Co., 67 Cal. 2d 695, 433 P.2d 732, 63
Cal. Rptr. 724 (1967), see also Hinds, To Right Mass Wrongs: A Federal Consumer Class
Action Act, 13 HARV. J. LEGIS. 776 (1976).

90. Spreading the payment of recovery by the defendant over time may keep his business
viable where the penalty of shutting him down permanently would be inappropriate. Such
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a. Defendant in good faith.
Defendant's compliance cost, above the net value of the injury,

could not exceed 1% of the defendant's profit.'
b. Defendant in bad faith.

Defendant's compliance cost, above the net amount of the injury
can not exceed three times the amount of the aggregate injury or
25% of defendant's profit, whichever is smaller.2

C. Conclusion

The above illustrations demonstrate that the conclusions drawn in this
discussion are susceptible to implementation when dealt with in a single
piece of legislation. First, although the point has been only peripherally
addressed in this discussion, they offer a means to insure that attempts to
redress largely unquantifiable or exceedingly small consumer losses will be
abandoned in favor of improved means for avoiding or deterring them.

Under some circumstances, perhaps, the alternative would be more dili-
gent public effort. In others, it might be that of encouraging businesses to
aggressively prosecute competitive torts which usually result in consumer
injury of one kind of another. Finally, in still other instances, the use of
bounty provisions might be used to encourage a consumer to bring a pri-
vate attorney general action. However, such means for recovery should not
be confused with redressive measures and should be limited (to the first
to bring suit, for example) so as to avoid excessive penalty.

Further, as illustrated, where redressive consumer suits, brought either
by or for consumers, are appropriate, they should be allowed only where
the substantive law has been well established prior to the suit. For exam-
ple, if an administrative agency, such as the FTC, is at the leading edge
of the law& recovery should be predicated on law reasonably well estab-
lished by that agency." To do otherwise is to set the stage for even more
substantive ambiguity than presently exists in economic trade regulation.

an approach allows the option of redressing consumer loss against a marginal operator with-
out the societal loss of closing the defendant's business completely. See also note 86, supra.

91. Again the actual percentage is debatable. The purpose is to create a legal articulation
between good faith and bad faith defendants. See notes 86 and 90, supra. Any percentage
figure of profits must consider Federal taxes. See I.R.C. §§162(f), 162(g), disallowing deduc-
tions for fines and similar penalties and for two-thirds of antitrust settlements of any action.
And similar penalties would appear to limit the non-deductibility to criminal penalties. Any
action would indicate that antitrust settlements made before filing are deductible. See Tag-
gart, Fines, Penalties, Bribes and Damage Payments and Recoveries, 25 TAx L. REV. 611
(1970). The antitrust two-thirds provision offers some interesting insights into public policy.
While restitution to injured parties should be encouraged and hence deductible, the impact
of a penalty should not be diluted by deduction. Hence the compromise. It appears that one-
third of the treble damage is repayment of actual loss to the damaged party and the remaining
two-thirds is penalty. Id. at 619.

92. See, note 66, supra.
93. See discussion corresponding to note 59, supra.
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Finally, it is strongly urged that redressive subsidies borne by the defen-
dant, i.e., anything beyond the "disgorging of ill-gotten gains," be care-
fully monitored with an eye to the defendant's culpability. In the absence
of such culpability, direct or indirect subsidies allowed to enable a redress
of consumer grievances should be carefully limited. This, too, reinforces
the previous suggestion. A subsidy to a claimant is a penalty to the defen-
dant, and penalties ought to be levied only where the law is clearly vio-
lated." It is difficult to unmistakably violate an undefined law.

The ultimate conclusion, of course, is that the avoidance, deterrence,
and redress of consumer injuries are far too important to be short-changed
through inefficient, duplicative, and possibly counterproductive overlaps
in the roles of consumers, agencies, attorney generals, and honest busi-
nesses in securing those ends.

94. See discussion corresponding to notes 85, 89, and 90, supra.




