
Wrongful Death Action May Not Be Maintained
Under Strict Liability Statute

In Ford Motor Co. v. Carter,I the Supreme Court of Georgia held that
an action for wrongful death' may not be maintained under Georgia's strict
products liability statute.'

The plaintiff's husband's death resulted from the operation of a motor
vehicle manufactured by Ford Motor Company. The plaintiff sued Ford
for damages resulting from her husband's wrongful death, and based her
complaint on language contained in Ga. Code Ann. §105-106 (1968). Ford
filed a motion to strike the paragraphs in the plaintiff's complaint which
alleged that Ford was strictly liable for the plaifitiff's deceased's death.
The trial court denied this motion, and on appeal, the Georgia Court of
Appeals affirmed. After granting certiorari, the Supreme Court of Georgia
reversed. The availability of an action for wrongful death based on the
theory of products liability is the focus of this casenote.5

The court's holding in Carter is in accord with the traditional rule which
maintains that the circumstances which give rise to an action based on
strict liability fall short of the requirements of the wrongful death statutes.6

Two different lines of reasoning have been advanced to justify the tradi-
tional rule. The first maintains that wrongful death statutes created a

1. 239 Ga. 657, 238 S.E.2d 361 (1977).
2. GA. CODE ANN. §105-1302 (Supp. 1977) provides: "A widow, or, if no widow, a child or

children, minor or sui juris, may recover for the homicide of the husband or parent, the full
value of the life of the decedent, as shown by the evidence." For further discussion of Geor-
gia's wrongful death statute see F. ELDRIDGE, WRONGFUL DEATH AcTiONS (1976).

3. GA. CODE ANN. §105-106(1968) provides: "[Tihe manufacturer of any personal prop-
erty sold as new property, either directly or through a dealer or any other person, shall be
liable in tort, irrespective of privity, to any natural person who may use, consume or reasona-
bly be affected by the property and who suffers injury to his person or property because the
property when sold by the manufacturer was not merchantable and reasonably suited to the
use intended and its condition when sold is the proximate cause of the injury sustained; a
manufacturer may not exclude or limit the operation hereof." For further discussion on
products liability in Georgia see F. ELDRIDGE, PRODucTs LIABILITY (1976).

4. 141 Ga. App. 371, 233 S.E.2d 444 (1977).
5. See generally F. ELDRIDGE, WRONGFUL DEATH, §12-3, at 120 (1976); S. SPIEISER, RECOV-

PRY FOR WRONGFUL DEATH, §2-9, at 91 (2d ed. 1975); Note, 51 IOWA L. REV. 1010 (1966); Note,
39 TEMPLE L.Q. 352 (1966).

6. In the following cases wrongful death actions were held not to be maintainable under
a products liability theory: Burkhardt v. Armour & Co., 115 Conn. 249, 161 A. 385 (1932)
(decedent died as a result of swallowing a piece of tin embedded in canned corned beef);
Whiteley v. Webb's City, Inc., 55 S. 2d 730 (Fla. 1951) (death caused by the use of a drug);
Goodwin v. Misticos, 207 Miss. 361, 42 So. 2d 397 (1949) (death caused by contaminated
corned beef); Wadleigh v. Howson, 88 N.H. 365, 189 A. 865 (1937) (decedent died as a result
of contaminated food).
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cause of action ex delicto, rather than a cause of action ex contractu.'
Thus, the courts reason that since modern products liability statutes were
derived from the concept of contractual liability for breach of warranty,
wrongful death actions brought under these statutes are not maintainable.8

The second line of reasoning maintains that both the wrongful death
statutes and the strict liability statutes should be strictly construed by the
courts, because both are in derogation of the common law.' Because of this
strict construction doctrine, those jurisdictions which follow the traditional
rule limit the application of wrongful death statutes to the circumstances
specifically enumerated in the statutes; usually death caused by negli-
gence or other "wrongful" conduct.'"

Certain jurisdictions have recently turned away from the traditional rule
and have allowed recovery for wrongful death under a products liability
theory." Two decisions which have factual settings similar to the setting
of Ford Motor Co. v. Carter are particularly illustrative of this modern
trend which permits recovery.

In General Motors Corp. v. Hebert,'2 the plaintiff's deceased was killed
when the automobile she was driving veered off the road and flipped over.
The plaintiff brought a products liability action seeking recovery for
wrongful death against General Motors, the automobile manufacturer.
The Texas Court of Civil Appeals permitted the action to stand and af-
firmed the lower court's judgment for the plaintiff. The court in Hebert
reasoned that it would be unjust to interpret the Texas wrongful death
statute'3 as allowing, in products liability cases, a recovery for an injury

7. As an illustration, see the opinion in Geohagan v. General Motors Corp., 291 Ala. 167,
279 So. 2d 436 (1973), in which the court concluded that a wrongful death action could not
be maintained against an automobile manufacturer on the theory that the manufacturer had
breached an implied warranty of fitness since an action for damages for death does not confer
a claim ex contractu.

8. See, e.g., Kelley v. Volkswagenwerk Aktiengesellschaft, 110 N.H. 369, 268 A.2d 837
(1970); Post v. Manitowoc Eng'r Corp., 88 N.J. Super. 199, 211 A.2d 386 (1965); Miller v.
Preitz, 422 Pa. 383, 221 A.2d 320 (1966).

9. See, Note, 24 BAYLOR L. Rav. 643 (1972); F. ELURDE, WRONGFUL DEATH, §12-3, at 120
(1976).

10. For a comprehensive compilation of state wrongful death statutes, see S. SPEISER,
RaCOVERY FOR WRONGFUL DEATH, app. 643 (2d ed. 1975).

11. In the following cases wrongful death actions were successfully maintained under a
products liability theory: Pike v. Frank G. Hough Co., 2 Cal. 3d 465, 467 P.2d'229, 85 Cal.
Rptr. 629 (1970) (bystander killed by "paydozer" earthmoving machine); Keener v. Dayton
Elec. Mfg. Co., 445 S.W.2d 362 (Mo. 1969) (death caused by defective sump pump); Berkebile
v. Brantly Helicopter Corp., 219 Pa. Super. 479, 281 A.2d 707 (1971) (decedent killed in the
crash of a defectively manufactured helicopter); Mitchell v. Miller, 26 Conn. Supp. 142, 214
A.2d 694 (1965) (death caused by defective automobile gearshift); Tucker v. Unit Crane &
Shovel Corp., 473 P.2d 862 (Ore. 1970) (death resulted from operation of a defective crane).

12. 501 S.W.2d 950 (Tex. Civ. App. 1973).
13. TEx. Rav. CIv. STAT. ANN. art. 4671 (Vernon) (Supp. 1977), creates a cause of action

for wrongful death "[w]hen an injury causing the death of any person ... is caused by the
wrongful act, neglect, carelessness, unskillfulness, or default .... "
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but not for a death. Accordingly, the court stated: "In interpreting stat-
utes, we are not to attribute to the legislature an intention to work an
injustice."' 4

In Atkins v. American Motors Corp., 5 the Alabama Supreme Court
adopted a new form of products liability, and declared that the new cause
of action was maintainable under the Alabama wrongful death statute.'"
The incident which gave rise to the Atkins case occurred as the plaintiff's
deceased was operating an automobile manufactured by American Motors.
The deceased's automobile was struck from the rear by another automo-
bile, causing the passenger compartment of the deceased's automobile to
fill with burning gasoline. The deceased suffered fatal burns, and the
plaintiff brought a wrongful death action against American Motors. The
complaint predicated liability on the theory that the defendant had mar-
keted a product that was not reasonably safe when used for its intended
purpose. The trial court granted the defendant partial summary judgment
and the Supreme Court of Alabama reversed and held that the plaintiff's
complaint alleged a good cause of action.

In Atkins, the court, for the first time, adopted a variation of strict
liability for Alabama.'7 The court reasoned that the changes to the pro-
posed Uniform Commercial Code by the Alabama Legislature'" manifested
an intention by the legislature to hold those defendants who are ordinarily
engaged in the business of marketing products liable, regardless of privity,
for the foreseeable harm resulting from defective conditions in the products
which make them unreasonably dangerous. The court in Atkins viewed
this form of liability as being premised on the concept of fault. The court
stated: "A number of cases are cited for the proposition that the manufac-
turers', or retailers', liability has been based on negligence. We adhere to

14. 501 S.W.2d at 959.
15. 295 Ala. -, 335 So.2d 134 (1976).
16. ALA. CODE tit. 7, §123 (1966) provides, in part, "a personal representative may main-

tain an action, and recover such damages as the jury may assess . . . for the wrongful act,
omission, or negligence of any person . . . whereby death was caused."

17. The court in Atkins stated: "To establish liability: (1) A plaintiff must prove he
suffered injury or damages to himself or his property by one who sold a product in a defective
condition unreasonably dangerous to the plaintiff as the ultimate consumer, if (a) the seller
was engaged in the business of selling such a product, and (b) it was expected to, and did
reach the user or consumer without substantial change in the condition in which it was sold.
(2) Having established the above elements, the plaintiff has proved a prima facie case al-
though (a) the seller had exercised all possible care in the preparation and sale of his product,
and (b) the user or consumer had not bought the product from, or entered into any contrac-
tual relation with, the seller." 295 Ala. at -, 335 So. 2d at 141.

18. In 1965, the Alabama Legislature attached several major amendments to the Alabama
Uniform Commercial Code. For example, Ala. Code tit. 7A, §2-316 (1966) was amended to
add subsection 5, which prohibits the seller from limiting or excluding his liability for dam-
ages for injuries to the person in the case of consumer goods. Ala. Code tit. 7A, §2-318 (1966)
was amended to extend the ambit of the seller's warranty to any natural person who might
reasonably be expected to use, consume or be affected by the goods.

19781
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this proposition. We simply hold that selling a dangerously unsafe product
is negligence as a matter of law."" After setting forth the rationale for
Alabama's new theory of "modified" strict liability, the court considered
whether the conduct giving rise to the new form of liability was "wrongful"
within the meaning of the wrongful death statute. In a model of brevity,
the court stated: "We simply hold that the wrongful act within the mean-
ing of the statute is placing an unreasonably dangerous product on the
market.""0

In spite of the increasing popularity of permitting recovery for wrongful
death under a products liability theory, the case law in Georgia establishes
precedent for denying any such recovery. The first Georgia case dealing
with a non-negligence theory of recovery for wrongful death, Lovett v.
Emory University, Inc.,2' refused to impose liability on the defendant. In
Lovett, the decedent died as a result of receiving a hepatitus-infected blood
transfusion from the defendant hospital. The plaintiff sought to recover for
wrongful death by asserting that the blood transfusion was a sale and that
the defendant had breached an implied warranty by selling infected blood.
The Georgia Court of Appeals disagreed with the plaintiff and held that
the transfusion of blood by a hospital was a service and not a sale, thus
the U.C.C. warranty provisions did not apply. The court observed that
while the foregoing reasoning was controlling, even conceding the existence
of a "sale," the petition was deficient in not alleging a crime or negligence
so as to come within the Georgia wrongful death statutes as strictly con-
strued.

In Higginbotham v. Ford Motor Co.,2 2 the Fifth Circuit Court of Appeals,
in a diversity suit determined how it thought a Georgia court would decide
the question of whether the Georgia wrongful death statute permitted
recovery under the theories of strict liability23 and breach of implied war-
ranty. 24 The plaintiffs wife was killed in a collision between the plaintiff's
Ford automobile and another automobile. The plaintiff sued Ford Motor
Company and the driver of the other automobile for his wife's wrongful
death, and for his own personal injuries. The plaintiffs complaint alleged
that Ford had negligently designed and manufactured the plaintiffs auto-
mobile, and had breached express and implied warranties. The U.S. Dis-
trict Court for the Middle District of Georgia entered judgment for the
plaintiff against both defendants and Ford appealed. On appeal, the court
reversed the judgment against the defendant manufacturer and ruled that
Georgia'a wrongful death statute does not allow recovery under either a
strict liability theory or a warranty theory. The court summarily disposed

19. 295 Ala. at - , 335 So. 2d at 141.

20. Id. at - , 335 So. 2d at 144.
21. 116 Ga. App. 277, 156 S.E.2d 923 (1967).
22. 540 F.2d 762 (5th Cir. 1976).
23. GA. CODE ANN. §105-106 (1968).
24. GA. CODE ANN. §109A-2-314 (1968).
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of the plaintiff's breach of warranty claim by relying on the decision in
Lashley v. Ford Motor Co, 11 in which the court had stated that "in Georgia
one cannot recover for wrongful death on a theory of breach of implied
warranty, either under the Uniform Commercial Code or prior law." 6

In holding that the plaintiff could not recover under strict liability, the
court in Higginbotham found persuasive the dictates of the U.S. District
Court for the Northern District of Georgia in Howard v. The Heil Co." In
the Howard opinion, the court recognized that the Georgia Supreme Court
had ruled in Center Chemical Co. v. Parziniu that a claimant was not
required to prove negligence under a claim of statutory strict liability.
Therefore, the court in Howard concluded that an action based on the
Georgia wrongful death statute, which limits recovery to cases in which the
death of a human being results from "crime or from criminal or other
negligence,"'' is not maintainable under a theory of statutory strict liabil-
ity. The court in Higginbotham concluded from the Howard decision, and
from Georgia's rule requiring strict construction of statutes in derogation
of the common law,30 that Georgia's wrongful death statute allows no re-
covery under a strict liability theory.

In Ford Motor Co. v. Carter, the Supreme Court of Georgia fulfilled the
prophecy of the Higginbotham opinion, and rejected a suit for recovery for
wrongful death based on Georgia's strict liability statute.3' The Georgia
Court of Appeals had decided in Carter" that the plaintiff's wrongful death
action could be brought under a strict liability theory. The court of appeals
reasoned that the plaintiff's complaint satisfied the negligence require-
ment of the Georgia wrongful death statute- because the conduct for which
liability is imposed under Ga. Code Ann. §105-106 (1968) is negligence as
a matter of law. The Supreme Court of Georgia disagreed, and reversed.

The Georgia Supreme Court premised its decision in Carter on the rule
which requires strict construction of statutes in derogation of the common
law.3 4 Because of the wording of the Georgia wrongful death statute, 5 the
court reasoned that the plaintiff must show that the conduct which
brought about her husband's death was negligent in order to bring her
cause of action within the scope of that statute. Guidance was sought from

25. 480 F.2d 158 (5th Cir. 1973), cert. denied, 414 U.S. 1072 (1973).
26. Id. at 159.
27. Howard v. The Heil Co., No. C-75-1096A (N.D. Ga. Nov. 14, 1975).
28. 234 Ga. 868, 218 S.E.2d 580 (1975).
29. GA. CODE ANN. § 105-1301 (1968).
30. See note 34, infra.
31. GA. CODE ANN. §105-106 (1968). See note 3, supra.
32. 141 Ga. App. 371, 233 S.E.2d 444 (1977).
33. GA. CODE ANN. §105-1302 (Supp. 1977). See note 2, supra.
34. In support of this proposition, the court cited Thompson v. Watson, 186 Ga. 396, 197

S.E. 774 (1938); Lovett v. Garvin, 232 Ga. 747, 208 S.E.2d 838 (1974); Ellis v. Rich's Inc.,
233 Ga. 573, 212 S.E.2d 373 (1975); and Lovett v. Emory University, Inc., 116 Ga. App. 277,
156 S.E.2d 923 (1967).
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Corpus Juris Secundum in order to determine what conduct would qualify
as negligent under the wrongful death statute. The court observed that
negligence is defined in Corpus Juris Secundum as "the failure to observe,
for the protection of the interest of another, that degree of care, precaution,
and vigilance which the circumstances justly demand, where such other
person suffers and injury. ' 36

The court then looked to its prior definitive rulings in Center Chemical
Co. v. Parzini37 and Ellis v. Rich's Inc., 8 to determine whether the conduct
for which liability is imposed under Ga. Code Ann. §105-106 could be
termed "negligent" within the meaning of the wrongful death statute. In
Parzini, it was held that a claimant was not required to prove negligence
under §105-106. In Ellis, the court had stated that "the doctrine of strict
liability eliminates questions of negligence in tort actions and the Uniform
Commercial Code defenses, including privity, in contract actions for
breach of warranty."39 Thus, the court reasoned that a manufacturer could
be liable under the strict liability statute irrespective of any degree of care,
precaution or vigilance he observes in trying to protect the interest of
another. Based on these observations, the court concluded that a suit
seeking recovery for wrongful death based on a theory of strict liability
could not state a cause of action.

The Supreme Court of Georgia acknowledged the seemingly harsh result
of its decision in Carter because in "strict liability as to a manufactured
motor vehicle with a defect, there is a cause of action for a scratch inflicted
on a person but no cause of action for his death."40 However, the court
viewed the problem as one to be addressed by the legislature and not the
courts.

The decision in Carter may be interpreted as a judicial nudge to the
legislature. The court recognized the shortcomings of Georgia's strict lia-
bility statute, but decided to leave the problem to the legislature. It seems
likely that litigants will now be forced to depend upon the uncertainty of
a legislative response to judicial inaction in order to effectuate whatever
causes of action were created by the 1968 amendment of Ga. Code Ann. §
105-106.

BRADFORD R. PIERCE

35. GA. CODE ANN. §105-106 (Supp. 1977). See note 3, supra.
36. 65 C.J.S. Negligence §1 (1966).
37. 234 Ga. 868, 218 S.E.2d 580.
38. 233 Ga. 573, 212 S.E.2d 373 (1975).
39. Id. at 576, 212 S.E.2d at 375.
40. 239 Ga. at 663, 238 S.E.2d at 365.
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