
Third-Party Tortfeasor's Right of Contribution
Against Negligent Employer Covered Under

Workmen's Compensation

This comment will examine whether a right of contribution exists in
favor of a third-party tortfeasor against a negligent employer covered
under a workmen's compensation act. The question arises as a result of the
increasing acceptance of comparative negligence as a method of fault re-
covery and its conflict with the non-fault recovery systems adopted by way
of workmen's compensation acts. Whether these two conflicting principles
can exist harmoniously in the personal injury area is questionable. To
further strain this conflict, a lack of direction has befallen the judicial
system as a consequence of the varying policy issues involved. An examina-
tion of current developments will delineate the positions taken by the
courts and emphasize the need for a comprehensive solution.

I. THE IssuE

The problem facing the courts is one which has received considerable
attention in the past few years due in part to the abandonment of contribu-
tory negligence and the adoption of comparative negligence systems. This,
coupled with an increasing number of third-party actions against manu-
facturers in the products liability area, has resulted in increased litigation
and has provided an impetus for a more equitable method of allocating the
proportionate liability of the several parties. Arthur Larson, a leading com-
mentator in this area, has called the controversy surrounding contribution
against negligent employers in third-party actions "[plerhaps the most
evenly balanced controversy in all of compensation law."' The essence of
the controversy is this: If contribution is allowed, the employer may be
forced to pay his employee, through the conduit of a third party tortfeasor,
an amount in excess of his statutory workmen's compensation liability.2

Pure contribution, in effect, undercuts the guaranteed no-fault system
designed to provide a reliable fixed schedule liability and impinges upon
the exclusive liability characteristic of the workmen's compensation stat-
utes2 If third-party contribution against the negligent employer is barred,
however, the underlying function of comparative negligence schemes, i.e.,
placement of the entire burden of loss for which two are responsible, will
be thwarted.'

1. A. LARSON, WORKMEN'S COMPENSATION LAW §76.10, at 14-287 (1976).
2. Lambertson v. Cincinnati Corp., - Minn. , 257 N.W.2d 679 (1977).
3. MINN. STAT. §§176.021, 176.031 (1953).
4. W. PROSSER, LAW OF TORTS, §50 at 307 (1971).
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The inequity, resulting from denial of contribution, occurs when a third-
party tortfeasor is forced to bear a full common-law judgment even though
an employer may have been more negligent than the third party. The
imbalance has been further exacerbated in those jurisdictions which allow
the employer to recover directly or indirectly from the third party the
amount he has paid in workmen's compensation benefits, regardless of the
fault of the employer. 5 Thus, as it exists today, the avenue of contribution
has become a one-way street through which the third party is forced to
subsidize the workmen's compensation system regardless of his fault.

Courts, when confronted with the problem of contribution in the area of
workmen's compensation, have implemented a variety of strategies de-
signed to reduce the imbalance. Perhaps the most equitable plan imple-
mented by the courts has been that adopted by Pennsylvania in Maio v.
Fahs.6 The Pennsylvania Rule allows a third-party tortfeasor to recover
from a negligent employer that amount which the employer pays an in-
jured employee as fixed by the compensation schedule. The Rule, most
recently adopted by Minnesota in Lambertson v. Cincinnati Corp.,' in-
duces compromise between a strict no-fault system, i.e. workmen's com-
pensation, and a pure common law concept of fault allocation embodied
by contribution. The employer, seeking to reduce unnecessary expenses
such as compensation payments, retains an incentive to reduce fault so as
to avoid potential liability. At the same time, if an employer is at fault,
the subsidy paid by third-party tortfeasors is mitigated by the scheduled
amount paid by the employer. California has likewise adopted this ap-
proach.'

In Lambertson, Cincinnati Corporation sold a defective brake press to
Hutchinson Manufacturing and Sales, Inc., plaintiffs employer. Due to
the defect, Lambertson, the employee, received injuries when his left arm
was crushed. The facts were submitted to the jury who found all parties
causally negligent and apportioned their comparative negligence as fol-
lows: Plaintiff - 15%; Cincinnati - 25%; Hutchinson - 60%. The trial court
denied Cincinnati's claim for contribution from Hutchinson due to the
exclusive remedy provision of the workmen's statutes, even though Hutch-
inson was more negligent than Cincinnati. The state supreme court re-
versed, holding that Cincinnati was entitled to recover from Hutchinson

5. See, e.g., Lambertson v. Cincinnati Corp., - Minn. - , 257 N.W.2d 679, 684
(1977).

6. 339 Pa. 180, 14 A.2d 105 (1940). Plaintiffs deceased husband sustained injury resulting
in his death while employed as a helper on a milk truck. The jury found both the third party,
Fahs, and the employer, Turner & Wescott, at fault. Turner & Wescott argued that a contri-
bution recovery by Fahs was barred, asserting that its exclusive liability for wrongful death
was covered under Pennsylvania workmen's compensation laws. The court rejected this argu-
ment and allowed Fahs to recover from Turner & Wescott the amount paid by the employer
under the workmen's compensation schedule.

7. - Minn. -, 257 N.W.2d 679.
8. Patterson v. Sharp, 10 Cal. App. 3d 990, 89 Cal. Rpt. 396 (1970).
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the amount paid by Hutchinson under the compensation schedule. The
court reasoned that contribution is based on principles of equity designed
to accomplish a fair allocation of loss among parties.' While the judgment
did not exceed the exclusive remedy limits fixed by schedule, it did force
the employer to recognize his fault, providing at the same time a decrease
in liability to the third party.

H. NECESSARY ELEMENTS

The controversy raised and the need for an equitable remedy, such as
the Pennsylvania Rule, is heightened in those jurisdictions which imple-
ment the following: (1) an applicable workmen's compensation statute; (2)
a right of third party action; and (3) a right of contribution. The problem
has been additionally compounded in those jurisdictions allowing compar-
ative negligence since the proportionate fault is assigned to all parties
involved in the action." To fully understand the even balance in this issue,
knowledge of the component elements described above is needed. Due to
the broad spectrum of applicable workmen's compensation, contribution,
and comparative negligence statutes implemented from state to state,
Minnesota law will serve as an example for the general principles in-
volved."

Workmen's compensation statutes developed as a result of the increased
desire to provide, in the most efficient and certain form, financial and
medical benefits to the victims of work-related injuries. 2 The system, de-
signed primarily as no-fault, gives the employer a limited liability ceiling,
fixed by statutory agreement, in exchange for guaranteed injury compensa-
tion. The employee no longer is forced to sue the negligent party to recover,
and the employee receives the benefits shortly after the accident, when
they are most needed. This portion of the workmen's compensation theory
is common to all existing statutes. 3

However, in states such as Minnesota, the workmen's compensation
statute retained an important common law feature-the third-party ac-
tion.' The action, designed primarily for the employee, was retained for
two beneficial reasons: (1) The at-fault third party is made to reimburse
the employer, who has been forced to bear the cost of the third party's
activity; and (2) the idea that the employee should obtain a full common-
law remedy against the third-party, who is not subject to the benefits and

9. - Minn. at __, 257 N.W.2d at 689.
10. Id. at 686, providing that Minnesota allows comparative negligence in MINN. STAT.

§604.01 (Supp. 1977).
11. See, e.g., Lambertson v. Cincinnati Corp., - Minn. __, 257 N.W.2d 679 (1977);

see also Bjerk v. Universal Engineering Corp., No. 91-7917 (8th Cir. April 14, 1977).
12. A. LARSON, WORKMEN'S COMPENSATION LAw §2.20, 5 (1976).
13. Id. at §1.10.
14. MINN. STAT. §§176.021, 176.031 (1953).
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burdens of the workmen's compensation system.'5 Minnesota puts greater
emphasis on the second proposition.'6 Thus, in Minnesota, the interests of
the parties are as follows: The employer is primarily interested in limiting
the amount of his payment for injury to the employee to the compensation
schedule, and he has a secondary interest in seeking reimbursement for the
obligations incurred by him for the negligence of the third party; the em-
ployee has a primary interest in collecting under the compensation sched-
ule and a secondary interest in pursuing a full common-law recovery; the
interest of the third party remains the same as any other common-law
action, i.e., to reduce its liability to no more than its established fault.'7

Consequently, the failure of the workmen's compensation system to totally
divest itself of the third-party, common-law action creates a conflict be-
tween the no-fault system and the common-law system.

The use of contribution as a method of reducing third-party liability
presents, much like the retention of the third-party action, an unwilling-
ness on the part of states to accept with open arms a pure no-fault system.'I
Thus the conflict between contribution and workmen's compensation lin-
gers, giving rise to a need for compromise. Contribution is purely a
common-law remedy designed to allow the true allocation of costs or bur-
dens to the party at fault. In defining contribution, the Minnesota Su-
preme Court explained:

Contribution is the remedy securing the right of one who has discharged
more than his fair share of a common liability or burden to recover from
another who is also liable the proportionate share which the other should
pay or bear. Contribution rests upon principles of equity. . . .Contribu-
tion requires the parties to share the liability or burden ... .

While contribution serves to cushion the inequities inherent in the work-
men's compensation statutes through a proportionate recovery scheme, in
its pure form, it takes the bite out of the compensation system's exclusive
remedy provision.

The injection of comparative negligence introduces yet another fault
system concept - one which strengthens the interest of the third party in
contributing no more to the employee's recovery than his proportionate
share. 0 Comparative negligence, introduced to alleviate the hardships
present in the doctrine of contributory negligence,2' apportions damage

15. - Minn. at - , 257 N.W.2d at 685.
16. MINN. STAT. §176.061(6) (Supp. 1977).
17. - Minn. at , 257 N.W.2d at 685.
18. W. PROSSER, LAW OF ToRms, §50 (1971), which states that in the last half century

twenty-three states have allowed to a greater or lesser extent contribution.
19. Hendrickson v. Minnesota Power & Light Co., 258 Minn. 368, 370, 104 N.W.2d 843,

846 (1960).
20. - Minn. at -, 257 N.W.2d at 686.
21. W. PROSSER, LAW OF TORTS, §67 at 433 (1971).
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according to fault" and induces the third party to settle claims with more
frequency.Y3 In its purest form it allows mathematical precision in parcel-
ing out liability by jury assignment of percentages of liability incurred
among the employer, employee and third party."

Mississippi, in 1910, became the first state to adopt a comparative negli-
gence statute.21 While the initial acceptance was limited and resulted in a
wide assortment of hybrid forms,26 adoption of comparative negligence
schemes by 20 states from 1969 to 19762 (bringing the total to thirty-
three),2 indicates a majority approval of the concept. The majority accept-
ance, when viewed with the co-existing workmen's compensation and con-
tribution statutes, creates confusion within our judicial system, i.e., the
idea that we allow a jury to determine fault and apportion it among the
parties in normal proceedings on the one hand and then summarily disal-
low the jury's conclusions when we impose liability only against the third
party without regard to the parties respective fault as is done in workmen's
compensation proceedings."

III. POSSIBLE SOLUTIONS

Courts, when confronted with the problems of contribution in the area
of workmen's compensation, have, as a rule and as a first alternative, held
that a third-party tortfeasor, who is liable to an employee, may not recover
contribution from the negligent employer." The courts, in adopting this
majority rule, have based it upon one of two reasons.3 ' First, a number of
courts have predicated their conclusion on the fact that the employer and
the third party are not under a common liability to the injured workman. 3

Courts have reasoned that the employer's liability is enforced through
workmen's compensation acts, while that of the third-party tortfeasor is

22. __ Minn. at - , 257 N.W.2d at 686.
23. Haugh, Comparative Negligence: A Reform Long Overdue, 49 ORE. L.REV. 38, 42

(1969).
24. Li v. Yellow Cab, 13 Cal. 3d 804, 119 Cal. Rptr. 858, 532 P.2d 1226 (1975).
25. Miss. CODE ANN. §1454 (1910) (recodified as Miss. CODE ANN. §11-7-15 (1972)).
26. As examples: Nebraska, Union Pac. R. Co. v. Denver-Chicago Trucking Co., 202 F.2d

31 (8th Cir. 1953) (limited to situations in which negligence of plaintiff is "slight" while that

of the defendant is "gross"); Gahring v. Brown, 108 Ga. App. 530, 133 S.E.2d 389 (1963)

(plaintiff's negligence not as great as that of defendant); Li v. Yellow Cab, 13 Cal. 3d 804,

119 Cal. Rptr. 858, 532 P.2d 1226 (1975) (pure contribution).
27. C. HEr, COMPARATIVE NEGUGENCE MANUAL, §§3.30-3.58 (Supp. 1977).
28. Id.
29. See Horn v. General Motors, 17 Cal. 3d 359, 131 Cal. Rptr. 78, 551 P.2d 398 (1976)

(Clark, J., dissenting).
30. 53 A.L.R.2d 978 (1957).
31. Id. at 979.
32. See, e.g., Iowa Power & Light Co. v. Abild Constr. Co., 259 Iowa 314, 144 N.W.2d 303

(1966); White v. McKensie Electric Co-op, Inc., 225 F. Supp. 140 (D.C.N.D. 1968) (applying

North Dakota Law).
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based upon common law principles. The Iowa Supreme Court, speaking on
the subject of contribution, felt that the majority rule should not be aban-
doned merely to adopt a new rule with as many, if not more, incongrui-
ties.

33

The second method used to deny contribution has been an exclusive
remedy approach. Here, workmen's compensation statutes not only limit
the employer's liability to his employee, but further preclude any liability
to third parties . 3 An assessment of the majority rule finds fault in its total
disregard of loss allocation principles prevalent in both comparative negli-
gence = and products liability.N This disregard, at best, serves as an archaic
approach to the changing personal injury area.

A second solution available to the courts would swing the pendulum of
the majority rule 180 degrees. Courts could freely grant pure contribution
against the negligent employer regardless of his fixed compensation liabil-
ity. While the form would allow a true allocation of costs in accordance
with the intent of comparative negligence, the potential drawback to this
scheme is the strong public policy toward maintaining an efficient, fixed
recovery for the injured employee. 7

Abolishment of the third-party action is a third proposal within the
discretion of the court. Total abolishment, however, would limit the
amount of recovery open to the injured employee to an amount fixed under
the workmen's compensaton system schedule. An approach of this nature
would create undue hardship upon the employee by implementing lower
recoveries, and as a direct consequence, violate Calabresi's rule of an injury
reflecting its true cost, consistent with product liability concepts. 8

The last alternative is the Pennsylvania Rule. The Pennsylvania Rule
allows a third-party tortfeasor to recover from a negligent employer up to
the amount which the employer has agreed to pay an injured employee,
as fixed by a workmen's compensation schedule. To date acceptance
among the states has been marginal," but recent decisions such as
Lambertson, Patterson v. Sharpe,10 and Burke v. Duquesne Light Co.4

indicate a realization, on the part of the courts, that modification of exist-

33. 259 Iowa at __, 144 N.W.2d at 308.
34. See, e.g. Jack Morgan Constr. Co. v. Larkan, 254 Ark. 838, 496 S.W.2d 431 (1973);

Union Carbide Corp. v. Dunn Bros. Gen. Contr., Inc., 294 F. Supp. 704 (D.C. Tenn. 1973);
Sahtisteven v. Dow Chemical Co., 362 F. Supp. 646 (D.C. Nev. 1973).

35. W. PROSSER, LAW OF TORTS, §67 at 433 (1971).
36. Greenman v. Yuba Power Prods. Co., 59 Cal. 2d 57, 27 Cal. Rptr. 697, 377 P.2d 897

(1962).
37. A. LARSON, WORKMEN'S COMPENSATION at §2.20 (1976).
38. G. CALABRESI, COSTS OF ACCIDENTS 68 (1970).
39. Maio v. Fahs, 339 Pa. 180, 14 A.2d 105 (1940); Patterson v. Sharp, 10 Cal. App. 3d

90, 89 Cal. Rptr. 396 (1970); Lambertson v. Cincinnati Corp., - Minn. -, 257 N.W.2d
679 (1977).

40. 10 Cal. App. 3d 90, 89 Cal. Rptr. 396 (1970).
41. 231 Pa. Super. 412, 332 A.2d 544 (1974).
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ing law is needed. In addition to state support, considerable attention was
given to the Pennsylvania Rule at the 1977 American Bar Association
Convention.42 In a lecture to the convention, Professor Richard A. Epstein
of the University of Chicago Law School presented the Rule - one which
has been adopted by the American Insurance Association.43 According to
Epstein, the Pennsylvania Rule

would be beneficial to all parties. It would benefit the employer by insulat-
ing him from third-party actions for contribution . . . , an action now
allowed by several states despite the immunities state worker's compensa-
tion laws provide,. . . the elimination of the "thorny questions of employ-
ers' negligence from the third-party suit, . . . thus removes a major source
of confusion, uncertainty and administrative difficulty in the current
law.""

Further justification comes from the Lambertson court, which realized,
in dealing with the exclusive remedy question, that it would be taking
some of the bite out of the compensation scheme but felt compelled to
adopt the Pennsylvania Rule in that "it [is] the solution we consider most
consistent with fairness and the various statutory schemes before us.''
The Rule not only allows loss allocation, but promotes deterrence among
all parties. Employees, under any approach, attempt to avoid their negli-
gence in order to recover under a third-party action, but employers, fearing
liability to the extent of compensation schedules, are deterred under the
Rule. The majority rule, fixing a ceiling on employer's liability, provides
no deterrence incentive, since regardless of his actions, his liability is the
same. Likewise, the third-party attempts to act in a reasonable manner in
order to reduce his liability by the amount the employer must pay via
workmen's compensaton. With increasing litigation against manufacturers
as third parties in strict tort, the majority rule cannot be understated due
to its compromising effect between products liability and workmen's com-
pensation. For these reasons, state courts, the ABA, and the AIA have
turned to the Pennsylvania Rule as an equitable answer.

IV. CONCLUSION

The stiff opposition the Pennsylvania Rule has met can perhaps be
traced to a fear on the part of the judiciary that they will be encroaching
upon legislative ground in adopting it. Rather than accept the rule, oppo-
nents straddle both sides of the fence, not wanting to misconstrue legisla-
tive intent. This problem is discussed by Larson:

42. 46 U.S.L.W. 2095 (August 23, 1977).
43. Id.
44. Id.
45. __ Minn. at __, 257 N.W.2d at 689.
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A situation like this ought to be dealt with legislatively. It is rather
inconsiderate to force courts to speculate about legislative intent on the
strength of statutory language, in the framing of which the draftsmen had
not the remotest trace of the present question in their minds. The legisla-
ture should face squarely the question whether the third party who hap-
pens to be so unfortunate as to get tangled up with a compensable injury
should, so to speak, individually subside the compensation system by
bearing alone a burden which normally he could shift to the employer.',

The long-range solution to contribution to third parties over employers
cannot be dealt with by the courts. Not only would such a decision be a
usurpation of legislative powers, but it would involve making judgmental
decisions for which courts are not best qualified. To say that comparative
negligence and contribution concepts are a preferable policy over no-fault
compensation, or vice-versa, is, by its nature, a difficult legislative decision
and would impose an even greater burden upon the courts. What is needed
and can be provided by the courts is a short-term compromise which serves
both policies until a legislative decision can be made. While four alterna-
tives are available to the court, only one passes the muster dictated by
equitable principles - the Pennsylvania Rule. This Rule, by its definition,
does not make a judgmental interpretation as to the stronger of the two
conflicting policies but merely attempts to provide recovery on the basis
of equity. States can continue to cling to the outworn majority rule and
deny contribution outright but many should don their robes of equity and
look to the Pennsylvania Rule for guidance.

WM. BRADLEY BRYANT

46. A. Larson, Workmen's Compensation: Third Party's Action Over Against Employer,
65 Nw. U.L. lEv. 351, 419 (1970).
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