The Patent Danger Rule: An Analysis
and A Survey of its Vitality
By Stanton G. Darling 11*

I.

INTRODUCTION

Antonio Campo was feeding onions into an onion-topping machine when
his hands were caught in its revolving steel rollers and severely injured. He
filed an action asserting negligence and breach of implied warranty against
the manufacturer of the machine.' Plaintiff alleged negligence in two respects: failure to shield the rollers and failure to provide a stopping device
closer to the machine operator. The Appellate Division dismissed his complaint.2
The New York Court of Appeals unanimously affirmed. 3 It held that a
manufacturer had "no duty to guard against injury from a patent peril or
from a source manifestly dangerous."' Plaintiffs complaint was therefore
subject to demurrer because it failed to allege the existence of a latent or
5
unknown danger.
Campo was generally understood' as applying a draconian "patent danger rule." The rule, adopted by numerous jurisdictions, extended per se
immunity to product dangers which were patent or obvious.
The New York Court of Appeals recently held that "the time has come
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1. Campo v. Scofield, 301 N.Y. 468, 95 N.E.2d 802 (1950).
2. Campo v. Scofield, 276 App. Div. 413, 95 N.Y.S.2d 610 (1950).
3. Campo v. Scofield, 301 N.Y. 468, 95 N.E.2d 802 (1950). The case is noted in 17
BROOKLYN L. REV. 349 (1951) (approving); 1 BUFFALO L. REV. 169 (1951) (disapproving); 35
MINN. L. REV. 608 (1951) (disapproving); 2 SYRAcUSE L. REV. 394 (1951).
4. 301 N.Y. at 472, 95 N.E.2d at 804.
5. For Judge Fuld's discussion of the negligence claim, see 301 N.Y. at 471, 95 N.E.2d at
803.
6. It has been suggested that Campo did not require the strict rule for which it was
generally understood. Noel, Manufacturer's Negligence of Design or Directions for Use of a
Product, 71 YALE L.J. 816, 837-38 (1962); Messina v. Clark Equip. Co., 263 F.2d 291, 293-94
(2d Cir. 1959) (Clark, C.J., dissenting), cert. denied, 359 U.S. 1013 (1959).
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to depart from the patent danger rule enunciated in Campo v. Scofield."I
It thus granted a new trial8 to a plaintiff whose hand had been drawn
between moving parts of a massive photo-offset press, even though the
danger posed by the parts was obvious and known to the plaintiff.,
The patent danger rule has been roundly criticized by many commentators;10 its demise was announced in 1974;" and it has now been rejected
by the court in which it originated. 2 This article details the considerable
vitality of the rule'3 and suggests that application of the rule violates accepted principles of analysis" and should therefore be rejected.
]I.

A.

THE PATENT DANGER RULE AND THE ACTIONALBE HAZARD ELEMENT OF
THE PRIMA FACIE CASE

An Analytical Framework

There are at least nine distinct legal theories on which a plaintiff may
rely to recover damages for personal injury from a commercial supplier of
a product. The tort theories may be classified as follows: negligence, 5
negligent misrepresentation threatening physical harm," strict liability for
7. Micallef v. Miehle Co., 39 N.Y.2d 376, 379, 348 N.E. 2d 571, 573, 384 N.Y.S.2d 115,
117 (1976). The case is noted in 29 VAND. L. REV. 1463 (1976) (approving) and 7 CUMB. L.
REv. 561 (1977) (approving).
8. Id. at 388, 348 N.E.2d at 579, 384 N.Y.S.2d at 122.
9. Id. at 380, 348 N.E.2d at 573, 384 N.Y.S.2d at 117.
10. James, Products Liability, 34 TEx. L. REv. 44, 51 (1955); 2 HARPER & JAMES, LAW OF
TORTS §28.5 (1956); Noel, Manufacturer's Negligence of Design or Directions for Use of a
Product, 71 YALE L.J. 816, 836-41 (1962); Keeton, Products Liability - Inadequacy of
Information, 48 TEx. L. REV. 398, 400 (1970); Wade, On the Nature of Strict Tort Liability
for Products, 44 Miss. L.J. 825, 842-43 (1973); Marschall, An Obvious Wrong Does Not Make
a Right: Manufacturers' Liability for Patently Dangerous Products, 48 N.Y.U.L. REv. 1065
(1973); Twerski, Old Wine in a New Flask - RestructuringAssumption of Risk in the Products
Liability Era, 60 IOWA L. REV. 1, 14 (1974); Twerski, Weinstein, Donaher, & Piehler, The Use
and Abuse of Warnings in Products Liability - Design Defect Litigation Comes of Age, 61
CORNELL L. REV. 495, 507-09 (1976); Harris, Products Liability, 1977 ANN. SURVEY OF AMER.
LAW 85, 87-92 (1977); Twerski, From Defect to Cause to Comparative Fault - Rethinking
Some Product Liability Concepts, 60 MARQ. L. REV. 297, 307-10 (1977).
11. Rheingold, The Expanding Liability of the Product Supplier: A Primer, 2 HOFSTRA
L. REv. 521, 541 (1974). Cf. Twerski, Old Wine in a New Flask - RestructuringAssumption
of Risk in the ProductsLiability Era, 60 IowA L. REV. 1, 13 (1974) (rule "maintains surprising
vitality").
12. See text at notes 7-9, supra.
13. Section IV, infra.
14. Sections II and III, infra.
15. See, e.g., Barnes v. Litton Indus. Prods., Inc., 555 F.2d 1184 (4th Cir. 1977) (Va. law).
16. RESTATEMENT OF TORTS (SECOND) §311 (1965) (hereinafter RESTATEMENT (SECOND)).
See, e.g., Hanberry v. Hearst Corp., 276 Cal. App. 2d 680, 81 Cal. Rptr. 519 (1969). This
theory is to be distinguished from that imposing liability for negligent misrepresentation
threatening pecuniary loss. RESTATEMENT (SECOND) §552. (1977).
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defective product, 7 and strict liability for innocent misrepresentation."
The three contract theories include breach of implied warranty of merchantability under U.C.C. §2-314,1" breach of implied warranty of fitness
for particular purpose under U.C.C. §2-315,2o and breach of express warranty under U.C.C. §2-313.21 In addition, there are two hybrid22 theories
that may involve a breach of some "extra-U.C.C." implied 23 or express
2
warranty.
In a sense, all nine theories are product liability theories since each
may impose liability on the supplier of a chattel. In another sense, however, it is useful to consider each theory as designed primarily to impugn
defendant's conduct, his product, or his representation. That is, some
theories measure defendant's conduct against the appropriate legal standard. If the conduct is found wanting, defendant is subject to liability.
Other theories measure defendant's product against the appropriate legal
standard, and a third group of theories focuses on defendant's representa-

tion(s) .25
Thus, under a heading of impugning defendant's conduct, the relevant
theories are negligence and negligent misrepresentation threatening physical harm. When defendant's product is impugned, the theories are strict
liability in tort for defective product,26 breach of implied warranty of mer17. RESTATEMENT (SECOND) §402A. See, e.g., Reyes v. Wyeth Labs., 498 F.2d 1264 (5th Cir.
1974) (Tex. law).
18. RESTATEMENT (SECOND) §402B. See, e.g., Crocker v. Winthrop Labs., 514 S.W.2d 429
(Tex. 1974).

19. See, e.g., Martel v. Duffy-Mott Corp., 15 Mich. App. 67, 166 N.W.2d 541 (1968).
20. See, e.g., Filler v. Rayex Corp., 435 F.2d 336 (7th Cir. 1970) (Ind. law).
21. See, e.g., Hauter v. Zogarts, 14 Cal. 3d 104, 534 P.2d 377, 120 Cal. Rptr. 681 (1975).
22. Such theories often combine characteristics otherwise associated with tort theories
(e.g., lack of a privity requirement) with characteristics otherwise associated with contract
theories (e.g., requirement that buyer provide reasonable notice of breach to seller).
23. Implied warranties of quality arise in some transactions by the express terms of
U.C.C. § §2-314 and 315. Courts may nonetheless imply similar warranties in transactions not
reached by those sections. Such "common law" or "extra-U.C.C." warranties may be implied,
for example, in commercial lease transactions. W.E. Johnson Equip. Co. v. United Airlines,
Inc., 238 So. 2d 98 (Fla. 1970). The "extra-Uniform Sales Act" ancestors of such warranties
were the forerunners of RESTATEMENT (SECOND) §402A. See, e.g., Henningsen v. Bloomfield
Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960).
24. Express warranties arise in some transactions by the express terms of U.C.C. §2-313.
Courts may nonetheless imply similar warranties in transactions not reached by §2-313. Cf.
Tirino v. Kenner Prod. Co., 341 N.Y.S.2d 61 (Civ. Ct. N.Y. 1973) (U.C.C. §2-313 not cited,
though decision for plaintiff based on express warranty); Huebert v.Federal Pac. Elec. Co.,
208 Kan. 720, 494 P.2d 1210 (1972). The "extra-Uniform Sales Act" ancestors of such warranties were the forerunners of RESTATEMENT (SECOND) §402B. See, e.g., Bahlman v. Hudson
Motor Car Co., 290 Mich. 683, 288 N.W. 309 (1939).
25. A given fact may generate claims based on all three types of theory. Consider a
manufacturer of aspirin which places the words "perfectly safe for children" on the aspirin
label. If the aspirin is not perfectly safe for children, theories impugning defendant's conduct,
product, and representation may be relied on by an injured plaintiff.
26. Comments g and i to RESTATEMENT (SECoND) §402A include a consumer expectation
test as part of this theory. See notes 105-123, infra. The test is arguably representational in
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chantability under U.C.C. §2-314, breach of implied warranty of fitness for
particular purpose under U.C.C. §2-315, and breach of some "extraU.C.C." implied warranty. In impugning defendant's representation(s),
the key theories are strict liability in tort for innocent misrepresentation,
breach of express warranty under U.C.C. §2-313, breach of some "extraU.C.C." express warranty, and finally, negligent misrepresentation threatening physical harm.27
At the heart of each theory of liability is what may be termed the
"actionable hazard"28 element of the prima facie case - the key or trigger
element of the theory. Each theory imposes liability based on the defendant's having created or passed on some risk to others. This risk may
involve personal injury, property damage, economic loss, or some combination of these harms. In a negligence action, the actionable hazard is breach
of the duty of due care. In strict liability in tort for defective product, it is
defect. In U.C.C. or "extra-U.C.C." warranty actions, it is breach of the
warranty in question. In strict liability in tort for innocent misrepresentation, it is misrepresentation. In an action based on negligent misrepresentation threatening physical harm, the actionable hazard is two-fold:
breach of the duty of due care and misrepresentation.
The remainder of Section H[ focuses on the actionable hazard element
of the two theories of liability under which the patent danger rule is most
often applied: negligence (breach of the duty of due care)2" and strict
liability in tort for defective product (defect) .3oThe proper role of obviousness of danger under the prevailing judicial approaches to the breach and
defect elements is set out and compared with the role accorded obviousness
by the patent danger rule. Section III focuses on the affirmative defenses
nature in that consumer expectations reflect, inter alia,representations made by sellers about
products. Since, however, the fundamental inquiry under the theory is "was the defendant's
product defective?", the theory has been classified as one designed primarily to impugn
defendant's product. Three respected commentators have argued that the theory should be
more representational or exclusively representational in nature. Shapo, A Representational
Theory of Consumer Protection: Doctrine, Function and Legal Liability for Product
Disappointment,60 VA. L. REv. 1109 (1974); Green, Strict Liability underSections 402A and
402B: A Decade of Litigation, 54 TEx. L. REv. 1185 (1976); Twerski, From Defect to Cause
to ComparativeFault-Rethinking Some Product Liability Concepts, 60 MARQ. L. REv. 297
(1977).
27. In order to succeed on the theory of negligent misrepresentation threatening physical
harm, a plaintiff must impugn both the conduct and the representation of defendant.
28. The term is borrowed from P. KEETON AND M. SHAPO, PRODUCTS AND THE CONSUMER:
DANGEROUS AND DEFECTIVE PRODUCTS XXXII (1970).
29. Section H, infra.
30. Section I, infra. Obviousness of danger may affect the actionable hazard issue under
other theories. For example, see U.C.C. §2-316(3)(b). Obviousness of danger may also affect
elements of the prima facie case other than the actionable hazard. The official comments to
the U.C.C. indicate that a buyer will fail on the causation element in a U.C.C. warranty
action with respect to defects which he either discovers or unreasonably fails to discover.
U.C.C. §§2-314, Comment 13; 2-316, Comment 8; 2-715, Comment 5. See generally Erdman
v. Johnson Bros. Radio & Telev. Co., 260 Md. 190, 271 A.2d 744 (1970).
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of contributory negligence" and implied assumption of risk. 2 The proper
role of obviousness of danger under the prevailing judicial approach to each
is set out and compared with the role accorded obviousness by the patent
danger rule. In each instance, the patent danger rule is at odds with the
judicial approach which otherwise prevails.
B.

The Patent Danger Rule and the Actionable Hazard in Negligence

The actionable hazard in negligence is breach of the duty of due care.
Under the prevailing judicial approach, two questions constitute the
framework for determination of the breach issue. First, what is the aggregate foreseeable risk created by defendant's conduct?1 And second, is that
risk reasonable, i.e., does the utility of defendant's conduct justify the risk
created?3 ' These questions thus protect defendants by considering the reasonableness and the (un)foreseeability of the risk.
A defendant is not held liable in negligence for risks which were unknownn or unforeseeable to a reasonable person in defendant's position at
the time of defendant's conduct." Even if defendant's conduct creates
known or foreseeable risks of harm, such conduct may be justified by the
utility of defendant's conduct. This risk-utility comparison or calculus of
37
risk is set out in detail in the Restatement of Torts (Second).
An excellent example of the application of these considerations is
Dreisonstok v. Volkswagenwerk, A. G. 31 Plaintiff was riding in a Volkswagen microbus which crashed into a telephone pole. She alleged that her
injuries were aggravated because the vehicle lacked sufficient front-end
crashworthiness. The court turned first to foreseeability of risk and assumed arguendo that Virginia would apply the rule that involvement of
motor vehicles in crashes is a foreseeable risk." Having determined that
the risk was foreseeable, the court considered the calculus of risk. It concluded that the risk created by the design was justified by the resulting
low price, maneuverability, and carrying capacity of the microbus. 0 The
31. Section llI.A., infra.
32. Section Ill.B, infra.
33. RESTATEMENT (SECOND) §§289-90; C. MoRms, MORRIS ON TORTS 49-51 (1953).
34. RESTATEMENT (SECOND) § §291-93; C. MoRIus, MORRIS ON TORTS 49-50, 51-52 (1953).
35. RESTATEMENT (SECOND) §289(b) and comment m and §290, comment f.
36. Id. §289(a). McEwen v. Ortho Pharm. Corp., 270 Or. 375, 528 P.2d 525 (1974). Product
liability defendants, particularly manufacturers, are required to foresee those risks which a
reasonable expert would foresee. RESTATEMENT (SECOND) §289(b) and comment m and §290,
comment f; Wright v. Carter Prods., Inc., 244 F.2d 53, 59 (2d Cir. 1957) (Mass. law); Dorsey
v. Yoder Co., 331 F. Supp. 753, 763 (E.D. Pa. 1971), aff'd without op., 474 F.2d 1339 (3d Cir.
1973) (Pa. law).
37. RESTATEMENT (SECOND) §§291-93.
38. 489 F.2d 1066 (4th Cir. 1974) (Va. law).
39. Id. at 1069-70.
40. Id. at 1073-74. The court also stressed that the magnitude of risk posed by the design
was reduced by virtue of the obviousness of the lack of front-end crashworthiness.
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court thus held that, as a matter of law, Volkswagen's design conduct had
conformed to the requisite standard of due care."
The obviousness of danger of any given product has a role under the
prevailing judicial approach to the breach element. Obviousness of a product's dangerous feature makes the risks posed by the feature more readily
foreseeable to manufacturers and other possible defendants. 2 Thus, obviousness cuts in plaintiffs favor by increasing the likelihood that a given
risk is foreseeable to a reasonable person in the defendant's position. From
this perspective, obviousness hardly justifies a per se rule of no liability,
but rather facilitates a plaintiff's proof of the foreseeability of risk requirement. Obviousness favors the defendant on calculus of risk considerations.
If a feature is obvious, users (and even bystanders) are more likely to know
of its danger. It follows that they may elect not to encounter the danger 3
or to do so only while exercising greater caution." The aggregate likelihood
of harm' 5 and likely extent of harm" are therefore less than they would be
were the feature not obvious."
Under ordinary calculus considerations, however, "the question would
still remain whether unreasonable hazard is to be anticipated from the use
of the article even though its dangerous condition is manifest."'" As Dean
Prosser wryly observed before the American Law Institute," [ilf somebody sells a biscuit full of potassium cyanide, I don't think any court in
the country has ever held or ever will hold that he can escape by putting
on the box, 'Don't eat these.' "' A risk may be obvious but nonetheless
unjustified and therefore unreasonable.
Thus, the patent danger rule flies in the face of the calculus of risk
analysis by insulating defendants with the per se position that obvious
flaws are not actionable. Obviousness of danger, which should be but one
41. Id. at 1076. The court seemed to characterize its decision as one of "no-duty" rather
than "no-breach." For a recent decision which carefully applies foreseeability and calculus
of risk considerations, see Moning v. Alfono, 400 Mich. 425, 254 N.W.2d 759 (1977). Justice
Levin, speaking for the Lourt in Moning, was acutely aware of the conceptual distinction
between the "no duty" issue and the "no breach" issue in the typical products liability case.
The duty issue is outlined in RESTATEMENT (SECOND) §§281, comment c, §328(b) and comment
e. The general standard of care aspect of the breach issue is outlined in RESTATEMENT
(SECOND) §328B(c) and comment f. The second aspect of the breach issue, i.e., whether
defendant's conduct in fact conformed to the applicable general standard of care, is outlined
in RESTATEMENT (SEcoND) §328C(b) and comment b.
42. Harris, supra note 10, at 92.
43. Twerski, From Defect to Cause to Comparative Fault - Rethinking Some Product
Liability Concepts, 60 MARQ. L. REv. 297, 310-11 (1977).
44. Marschall, supra note 10, at 1083; Keeton, supra note 10, at 400.

45.

RESTATEMENT (SECOND)

46.
47.

Id. §293(c).
2 HARPER & JAMES, LAW OF TORTS §28.5 at 1542 (1956); NOEL, supra note 10, at 836.
2 HARPER & JAMES, LAW OF TORTS §28.5 at 1542 (1956). See Noel, supra note 10, at

48.
838.
49.

38 ALI

PROCEEDINGS

§293(b).

68 (1961).
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factor in determining foreseeability and reasonableness of risk, becomes
the factor in determining whether defendant's conduct is actionable. The
position that a risk is automatically reasonable by virtue of being obvious
is indefensible under ordinary negligence analysis.
However, what of plaintiffs who rely exclusively on the inadequacy of a
given warning? Many courts use the maxim "there is no duty to warn of
an obvious danger," and base this conclusion on the patent danger rule. 0
Obviousness of a design feature makes it less likely that a particular alternative course5' of defendant conduct - that of warning potential users would reduce the risk of harm posed by the obvious feature. At least as to
those users who will foreseeably become aware of the risk because the
design feature is obvious, a warning is ostensibly superfluous.
Precise application of foreseeability and calculus of risk considerations
challenges the above maxim as commonly stated. A design feature which
is obvious may pose a danger which is not.52 In such case, the foreseeable
risk of harm may well exceed the utility of marketing the product without
a warning. If so, the risk should be actionable. As Professor Noel noted,
"courts emphasizing the 'latent' requirement are apt to find that the danger is obvious whenever the alleged defect of design is obvious." 53 Even if
most persons who would foreseeably encounter a defective product would
appreciate its actual risk, a defendant may properly be obligated to warn
for the benefit of the foreseeable minority who would remain unaware of
the risk.54
Thus, the "maxim" should probably read: "There is no duty to warn
with respect to an obvious design feature if the foreseeable risk that persons will encounter the product and not appreciate the hazard posed by
the feature is less than the utility of marketing the product without a
warning." ' The maxim now transformed is merely a specific application
50. Fisher v. Johnson Milk Co., 383 Mich. 158, 174 N.W.2d 752, 753 (1970); Parker &
Heasler Plumbing & Heating Co., 388 P.2d 516, 518 (Wyo. 1964).
51.

RESTATEMENT (SECOND)

§292(c).

52. The classic case turning on this distinction is Jamieson v. Woodward & Lothrop, 247
F.2d 23 (D.C. Cir.), cert. denied, 355 U.S. 855 (1957) (Va. law). The case is well analyzed in
Noel, supra note 10, at 840-41.
53. Noel, supra note 10, at 838.
54. Marschall, supra note 10, at 1079. The inexperienced buyer-plaintiff who suffers lime

burns while working with ready-mixed concrete has generally been denied recovery. Katz v.
Arundel-Brooks Concrete Corp., 220 Md. 200, 151 A.2d 731 (1959); Simmons v. Rhodes &
Jamieson, Ltd., 46 Cal. 2d 190, 293 P.2d 26 (1956); Dalton v. Pioneer Sand & Gravel Co., 37
Wash. 2d 946, 227 P.2d 173 (1951). In the absence of warning, foreseeability and calculus
considerations suggest a contrary result. The situation hypothecated in the text is similar to
the allergy-warning cases. There too, ordinary foreseeability and calculus of risk considerations have sometimes been short-circuited by application of the per se "allergy rule." Both
the allergy rule and the patent danger rule convert a relevant factor (allergic response and
obviousness of danger, respectively) into the relevant factor in determining whether defendant is liable.
55. For the insightful suggestion that courts and commentators have taken a short-sighted
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of foreseeability and calculus of risk considerations to claims based exclusively on the inadequacy of a given warning. Even as to warning claims,
the per se approach of the patent danger rule is not justified under the
judicial approach which otherwise prevails in negligence actions.
C. The PatentDangerRule and the Actionable Hazard in Strict Liability
in Tort for Defective Product
The actionable hazard in strict liability in tort for defective product is
the presence of a defect or defective condition in the product. In giving
content to the defect standard, most courts rely primarily on §402A itself.5"
Section 402A does not directly declare whether the foreseeability of risk
protection accorded to defendants in negligence57 extends to actions based
on strict liability. Careful scrutiny of the blackletter and comments, however, suggests that the drafters may have intended to insulate defendants
from liability for unforeseeable risks.
As a condition of liability, §402A(1)(b) states that the product is
"expected to and does reach the user or consumer without substantial
change in the condition in which it is sold."58 Caveat (2) states that the
American Law Institute "expresses no opinion as to whether the rules
stated in [§402A] may not apply . . . to the seller of a product expected
to be processed or otherwise substantially changed before it reaches the
user or consumer. ' 5 ' Comment p to §402A summarizes the substantial
change issue as "essentially one of whether the responsibility for discovery
and prevention of the dangerous defect is shifted to the intermediate party
who is to make the changes."" It speculates that "[n]o doubt there will
be some situations, and some defects, as to which the responsibility will
be shifted, and others in which it will not.""
Comment p hypothecates three defendants: a seller of raw coffee beans
which are contaminated with arsenic, a seller of an automobile which has
a defective steering gear, and a manufacturer of pigiron, "which is capable
of a wide variety of uses." 2 It declares that the first defendant will not be
exculpated because the buyer "changes" the beans by roasting them and
packing them for sale to the ultimate consumer.' 3 The comment suggests
that the auto seller "can scarcely expect to be relieved of the responsibility
view respecting utility of marketing products without warnings, see Twerski, Weinstein,
Donaher, & Piehler, The Use and Abuse of Warnings in Products Liability Litigation Design Defect Litigation Comes of Age, 61 CORNELL L. Rxv. 495, 500, 510, 513-17 (1976).
56. See, e.g., Seattle-First Nat'l Bank v. Tabert, 86 Wash. 2d 145, 542 P.2d 774 (1975).
57. See text at notes 35-36, supra.
58. RESTATEMENT (SECOND) §402A(1)(b).
59. RESTATEMENT (SECOND) §402A, Caveat (2).
60. Id., Comment p.
61. Id.
62. Id.
63. Id.
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by reason of the fact that the car is sold to a dealer who is expected to
'service' it, adjust the brakes, mount and inflate the tires and the like,
before it is ready for use."'" However, the comment puts forth the argument that the manufacturer of pigiron "is not so likely to be held to strict
liability when it [the pigiron] turns out to be unsuitable for the child's
tricycle into which it is finally made by a remote buyer."65
It is crucial in the coffee bean hypothetical that the substantial risk of
consumer poisoning is not foreseeably reduced (or even affected) by roasting. Likewise, it is crucial in the auto hypothetical that the dealer will
foreseeably fail to discover and/or to remedy the steering malady. And it
is crucial in the pigiron hypothetical that a remote buyer puts the pigiron
to a use for which it is unsuitable. Thus, the "substantial change" principle is merely a specific formulation of foreseeability6 (and calculus"7 ) of
risk considerations for situations in which product change is salient.
There is further evidence that the drafters of §402A intended to retain
the foreseeability protection for manufacturers. Comments h and j seem
to embrace the foreseeability requirement as it relates to product use and
misuse. Comment h states that a product is not defective "when it is safe
for normal handling and consumption". 6 It further provides:
Where however, [the seller] has reason to anticipate that danger may
result from a particular use, as where a drug is sold which is safe only in
limited doses, he may be required to give adequate warning of the danger
(see comment j), and a product sold without such warning is in a defective
condition."
Comment j limits the duty to warn to instances in which the seller "has
knowledge, or by the application of reasonable, developed human skill and
foresight should have knowledge, of the presence of the ingredient and of
the danger."70 Looking solely to the text of §402A, there is considerable
basis to conclude that the foreseeability of risk requirement of the law of
negligence has been transferred to strict liability in tort for a defective
product."
64.
65.

Id.
Id.

66. See text at notes 35-36, supra.
67. See text at note 37, supra. Dean Prosser's comments at the 1964 Annual Meeting of
the American Law Institute suggest that §402A(1)(b) was intended to call attention to the
problem of intermediate processing of products but not to promulgate some special formula
with which to resolve it. 41 Al PROCEEDINGS 362, 373 (1964). Indeed, Professor Dickerson
suggested that the "unreasonably dangerous" phrase itself provided the necessary formula.
Id. at 362, 374.
68. RESTATEMENT (SECOND) §402A, comment h (emphasis added).
69. Id. (emphasis added).
70. Id., Comment j.
71. RESTATEMENT (SECOND) §402A(2) provides that strict liability "applies although the
seller has exercised all possible care in the preparation and sale of his product." Thus one
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The case law under §402A merits consideration. In Hanlon v. Cyril Bath
Co.," a press brake manufactured by defendant was not being used as such
at the time of the accident. Instead, it was being used as a punch press.
The court stated that the defendant "could not know the use to which the
machine would be put. 7 3 Because of the unforeseeable use and the purchaser's addition of a different starting mechanism,' the court affirmed a
defense judgment on the basis of "substantial change," citing the
Restatement.7 5
The "substantial change" situation involves alleged product misuse by
commercial users. The Restatement and the cases rely on foreseeability
(and calculus) of risk considerations to determine such cases. The consumer misuse cases rely on the same considerations. Defendant's responsibility is limited to risks attendant upon foreseeable misuse.
might ask how foreseeability (or calculus) of risk considerations can logically remain, since
negligence, with which they are intimately associated, is gone. I believe the answer lies in
the fact that §402A is a product-oriented theory. See note 26, supra. The mere shift from a
conduct-oriented theory (negligence) to a product-oriented theory (§402A) means, by definition, that plaintiff need prove nothing about defendant's conduct (e.g., that it was negligent)
in order to recover. (Of course, plaintiff may in fact prove something about defendant's
conduct; the point is that plaintiff need not do so).
The change in focus from conduct to product does not, however, logically demand that
foreseeability (or calculus) of risk considerations be jettisoned. My own conclusion is that the
drafters intended to retain both considerations, but to focus them on the product rather than
defendant's conduct. It is certainly possible, as a matter of sheer logic, to substitute "is the
foreseeable risk inherent in your product unreasonable?" for "is the foreseeable risk inherent
in your conduct unreasonable?" Even if the drafters of §402A did intend to retain the foreseeability protection, the basic viewpoint adopted for the foreseeability test seems to be that of
the manufacturer. Under §402A, the legally critical question for a commercial handler between manufacturer and consumer becomes "is the aggregate risk foreseeable to the
manufacturer [and the defendant] outweighed by the utility of the product?" The tort is
not engaging in conduct which falls below the standard of due care (negligence), but marketing a product that was defective when it left the manufacturer (§402A). In the relatively
unusual instance in which the intermediate handler knows or should know of risks that were
unforeseeable to the manufacturer, he would presumably be held responsible for the additional risks as well. In any event, it is the change in focus from conduct to product that
permits imposition of liability on intermediate handlers who have not been negligent.
RESTATEMENT (SECOND) §402A, comment f; Vandermark v. Ford Motor Co., 61 Cal. 2d 256,
391 P.2d 168, 37 Cal. Rptr. 896 (1964); contra, Sam Shainberg Co. v. Barlow, 258 So. 2d 242
(Miss. 1972).
72. 541 F.2d 343 (3d Cir. 1975) (Pa. law).
73. 541 F.2d at 344 n.1 (emphasis added).
74. 541 F.2d at 345.
75. Id. See Bexiga v. Havir Corp., 60 N.J. 402, 290 A.2d 281 (1972) (foreseeable that
employer-purchaser of punch press would not install protective guard; plaintiff-employee
recovered from punch press manufacturer under §402A); Walker v. Stauffer Chem. Corp., 19
Cal. App. 3d 669, 96 Cal. Rptr. 803 (1971) (industrial sulfuric acid manufactured by defendant subsequently incorporated into explosive drain cleaner; plaintiff-user denied recovery
under §402A); Temple v. Wean United, Inc., 50 Ohio St. 2d 317, 364 N.E.2d 267 (1977)
(change of activator switch by employer-buyer a substantial change under §402A(1)(b); no
liability).

76. d'Hedouville v. Pioneer Hotel Co., 552 F.2d 886, 890 (9th Cir. 1977) (Ariz. law);
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The drug side-effect cases also raise the foreseeability issue. Like the
Restatement, many courts have limited liability under §402A to risks
posed by foreseeable side effects."
There are several other sorts of decisions which likewise suggest that
foreseeability of risk remains a requirement
for a finding of defect which
7
is the actionable hazard under §402A. 8
In the blackletter and comment, §402A uses three terms to describe or
define the actionable hazard: (1) "defective condition, ' 7 (2)
"unreasonably dangerous to the user or consumer or to his property,"" and
(3) "dangerous to an extent beyond that which would be contemplated by
the ordinary consumer who purchases it, with the ordinary knowledge
Newman v. Utility Trailer & Equip. Co., 278 Or. 395, 564 P.2d 674, (1977); Fields v. Volkswagen of America, Inc., 555 P.2d 48, 56-57 (Okla. 1976); Kinard v. Coats Co., 553 P.2d 835, 837.
(Colo. Ct. App. 1976); Magic Chef, Inc. v. Sibley, 546 S.W.2d 851, (Tex. Ct. Civ. App. 1977).
See RESTATEMENT SECOND §402A, comment h.
77. The Aralen cases, e.g., seem to require foreseeability of the risk of eye injury, whether
decided on the basis of negligence or §402A. Basko v. Sterling Drug, Inc., 416 F.2d 417 (2d
Cir. 1969) (Conn. law - §402A); Krug v. Sterling Drug, Inc., 416 S.W.2d 143 (Mo. 1967)
(negligence); Sterling Drug, Inc. v. Yarrow, 408 F.2d 978 (8th Cir. 1969) (S.D. law-negligence
and §402A). See Crocker v. Winthrop Labs., 514 S.W.2d 429 (Tex. 1974), in which the court
refused to impose liability for an unforeseeable side effect of the drug manufactured by
defendant. The case is particularly noteworthy in that Dean Keeton represented plaintiff on
appeal. Dean Keeton has proposed that foreseeability of risk be rejected under §402A. See
Keeton, ProductsLiability - Some ObservationsAbout Allocation of Risks, 64 MIcH. L. REV.
1329, 1336 (1966); Manufacturer's Liability: The Meaning of "Defect" in the Manufacture
and Design of Products, 20 SYRAcusE L. REV. 559, 565-66 (1969); Products Liability - Inadequacy of Information, 48 TEx. L. REv. 398, 409 (1970); Product Liability and the Meaning of
Defect, 5 ST. MARY's L.J. 30, 37-39 (1973). Dean Keeton's proposal apparently does not extend
to imposing liability for scientifically unknowable risks. See Keeton, Product Liability and
the Meaning of Defect, 5 ST. MARY'S L.J. 30, 30, 39 (1973).
78. Decisions which utilize foreseeability in analyzing elements of the prima facie case
other than defect under §402A suggest that foreseeability is important in determining the
actionable hazard issue. Courts which have extended §402A to bystander plaintiffs often cite
foreseeability of harm to bystanders as a reason. See, e.g., Elmore v. American Motors Corp.,
70 Cal. 2d 578, 451 P.2d 84, 75 Cal. Rptr. 652 (1969). Other courts have suggested that
plaintiffs under §402A must be foreseeable in a Palsgrafsense. Winnett v. Winnett, 57 Ill.
2d 7, 310 N.E.2d 1 (1974); Olson v. Village of Babbitt, 291 Minn. 105, 189 N.W.2d 701 (1971);
apparently contra, Howes v. Hansen, 56 Wis. 2d 247, 201 N.W.2d 825 (1972). Others have
relied on foreseeability to resolve causation questions. See, e.g., Saxton v. McDonnell Douglas
Aircraft Co., 428 F. Supp. 1047 (C.D. Cal. 1977). Using a sort of reverse risk approach, if
foreseeability of risk is important in determining who is a proper plaintiff or in determining
causation, it is logically important in determining defect as well. On what basis can a court
logically exclude unforeseeable plaintiffs or unforeseeable results, other than the basis that a
defendant is not to be held liable in the first instance for unforeseeable risks? See generally

R. KEETON, LE-GAL CAUSE IN THE LAW OF TORTS (1963).
79. RESTATEMENT (SECOND) §402A(1) and comments g-j. Comment k uses the term
"defective" standing alone.
80. Id. §402A(1). The comments usually shorten the phrase to "unreasonably dangerous
to the user or consumer" or just "unreasonably dangerous." Id., comments g, i-k.

MERCER LAW REVIEW

[Vol. 29

common to the community as to its characteristics."'"
Virtually all courts employ the term "defect." 2 Indeed, a theory which
does not require a finding of defect (or defective condition) is not properly
termed strict liability in tort for defective product. In most jurisdictions,
the term is used in conjunction with one or more additional phrases. Also
it is not certain that the drafters of the Restatement intended that "defect"
3
standing alone should bear any independent meaning.
Since the supreme courts of California 4 and Alaska 5 have rejected
"unreasonably dangerous," there has been (and presumably will continue
to be) occasion to apply the "defect"
concept standing alone and thus to
86
inquire into what the term means.
Although the California Supreme Court has not yet8 7 given much content
to the defect standard, it has held that "a product need not be free from
all risk of harm" 8 and that "a product need not be found defective simply
because an accident has occurred."8 ' These holdings echo the words of
81. Id., Comment i. Comment g refers to "a condition not contemplated by the ordinary
consumer.
82. The Georgia Supreme Court, which has not adopted §402A, has read the "defect"
requirement into a statute which bases liability on the product's failing to be "merchantable
and reasonably suited to the uses intended." Center Chem. Co. v. Parzini, 234 Ga. 868, 869,
218 S.E.2d 580, 582 (1975).
83. That the defect was not intended to have independent meaning is suggested by its
juxtaposition in the blackletter with "unreasonably dangerous" ("defective condition unreasonably dangerous to the user or consumer or to his property"). RESTATEMENT (SECOND)
§402A(1). It is likewise suggested by the first sentence of comment g. For implications contra,
see note 100, infra.
84. Cronin v. J.B.E. Olson Corp., 8 Cal. 3d 121, 501 P.2d 1153, 104 Cal. Rptr. 433 (1972).
85. Butaud v. Suburban Marine & Sporting Goods, Inc., 543 P.2d 209 (Alas. 1975).
86. The Supreme Court of New Jersey has made pointed reference to its failure to follow
a superior court decision embracing Cronin; see note 84, supra. Compare Brody v. Overlook
Hosp., 66 N.J. 448, 332 A.2d 596 (1975) with Glass v. Ford Motor Co., 123 N.J. Super. 599,
304 A.2d 562 (1973).
There is authority in Pennsylvania for rejection of the "unreasonably dangerous" language.
Berkebile v. Brantly Helicopter Corp., 462 Pa. 83, 337 A.2d 893 (1975). The opinion of Chief
Judge Jones purports to follow Croninand to reject "unreasonably dangerous." However, the
opinion is laden with analysis based on foreseeability and calculus of risk considerations.
Federal courts have declined to follow Berkebile in diversity cases on the basis that it speaks
for two judges only and is therefore not the law of Pennsylvania. Greiner v. Volkswagenwerk,
A.G., 540 F.2d 85 (3d Cir. 1976); Bair v. American Motors Corp., 535 F.2d 249 (3d Cir. 1976);
Beron v. Kramer-Trenton Co., 402 F. Supp. 1268 (E.D. Pa. 1975). See Francioni v. Gibsonia
Truck Corp., Pa. _
,372 A.2d 736 (1977) (nonsuit as to §402A reversed; no discussion
of definition of defect). The Supreme Court of Georgia has rejected "unreasonably dangerous;" see note 82, supra.
87. The current pattern jury instruction for California uses the term defect but does not
define or give equivalent terms for it. California Jury Instructions: Civil [BAJI] 9.00 (1975
Cum. Pocket Part for 5th Rev. Ed. at 58).
88. Henderson v. Harnischfeger Corp., 12 Cal. 3d 663, 676, 527 P.2d 353, 361, 117 Cal.
Rptr. 1, 9 (1974).
89. Id. The court also approved a jury instruction that "defendant manufacturer of a
product is not required under the law so to create and deliver its product as to make it
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former Chief Justice Traynor, author of the Greenman'" decision, who
stated that "[dlefect becomes a fiction, however, if it means nothing more
than a condition causing physical injury.""
Even though defect now stands alone in California, it does not require
that defendant market a perfect product. Rather, "defect" implies some
sort of calculus of risk consideration whereby certain levels of risk are
legally justified." A careful reading of California Supreme Court'3 and
district court of appeal'4 decisions since Cronin indicates that the calculus
of risk approach retains considerable vitality.
The vast majority' 5 of jurisdictions which have adopted §402A have
retained the "unreasonably dangerous" phraseology." Some courts" and
accident proof." 12 Cal. 3d at 674, 527 P.2d at 360, 117 Cal. Rptr. at 8. Such an instruction
is the strict liability analog of the "unavoidable accident" instruction in negligence. The court.
had ruled in 1958 that the unavoidable accident instruction was improper. Butigan v. Yellow
Cab Co., 49 Cal. 2d 652, 320 P.2d 500 (1958).
90. Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697
(1963).
91. Traynor, The Ways and Meanings of Defective Productsand Strict Liability, 32TENN.
L. REv. 363, 372 (1965).
92. Dean Keeton has written that "if defect is to be a requirement, it is submitted that
there is no way to avoid a risk-benefit analysis in passing upon designs." Keeton, Product
Liability and the Meaning of Defect, 5 ST. MARY's L.J. 30, 39 (1973).
93. In Hauter v. Zogarts, 14 Cal. 3d 104, 534 P.2d 377, 120 Cal. Rptr. 681 (1975), plaintiff
was injured while using a "Golfing Gizmo." The Gizmo consisted of a golf ball attached to
the end of a 21-foot cotton cord. The cotton cord was tied to the middle portion of a 2-foot
elastic cord, which latter cord was secured with pegs in the ground. Seeking to improve his
golf game, plaintiff swung at the golf ball; it looped over his club "bolo" fashion and struck
him on the left temple. The court held that plaintiff had established that the Gizmo was
defective as a matter of law. 14 Cal. 3d at 121, 534 P.2d at 387, 120 Cal. Rptr. at 691. The
court did not expressly give content to the defect standard, but it stressed facts relevant to
foreseeability of risk and magnitude of risk. The lack of stress on facts respecting utility of
the design, the other side of the risk calculus, presumably reflects the low utility of the
product. The court's approach appears perfectly consonant with ordinary foreseeability and
calculus of risk considerations. In Barker v. Lull Eng. Co., Cal. 3d -, P.2d __ I
Cal. Rptr. , (1978), the supreme court promulgated a test for defects which expressly
incorporates calculus of risk considerations.
94. Dosier v. Wilcox-Crittendon Co., 45 Cal. App. 3d 74, 119 Cal. Rptr. 135 (1975). See
Midgely v. S.S. Kresge Co., 55 Cal. App. 3d 67, 127 Cal. Rptr. 217 (1976); Buccery v. General
Motors Corp., 60 Cal. App. 3d 533, 132 Cal. Rptr. 605 (1976); and Hyman v. Gordon, 35 Cal.
App. 3d 769, 773, 111 Cal. Rptr. 262, 265 (1973).
95. The notable exceptions are California and Alaska. See notes 84 and 85, supra.
96. E.g., Byrns v. Riddell, Inc., 113 Ariz. 264, 550 P.2d 1065 (1976); Slepski v. Williams
Ford, Inc., 170 Conn. 18, 364 A.2d 175 (1975); Genaust v. Illinois Power Co., 62 Ill. 2d 456,
343 N.E.2d 465 (1976); Brooks v. Dietz, 218 Kan. 698, 545 P.2d 1104 (1976); Ulrich v. Kasco
Abrasives Co., 532 S.W.2d 197 (Ky. 1976); Phipps v. General Motors Corp., 278 Md. 337, 363
A.2d 955 (1976); O'Laughlin v. Minnesota Natural Gas Co., __
Minn. __,
253 N.W.2d
826 (1977); Bellotte v. Zayre Corp., 116 N.H. 52, 352 A.2d 723 (1976); Rourke v. Garza, 530
S.W.2d 794 (Tex. 1975); Menard v. Newhall, __
Vt. -, 373 A.2d 505 (1977); Heldt v.
Nicholson Mfg. Co., 72 Wis. 2d 110, 240 N.W.2d 154 (1976). Utah and South Carolina have
embraced unreasonably dangerous pursuant to statute. UTAH CODE ANN. §78-15-6 (1977); S.C.
CODE §66-371 (1974).
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commentators"8 view "unreasonably dangerous" as defining "defect," so
that the terms are synonymous. Others view "unreasonably dangerous" as
adding a second requisite for recovery." In their view, a product must be
both "defective" and "unreasonably dangerous" to be actionable.100
In either event, the unreasonably dangerous language indisputably imports some sort of calculus of risk approach. Although the focus of analysis
shifts from conduct (negligence) to product (§402A), the calculus of risk
analysis remains.' A product is not actionable if it is "dangerous," but
"reasonably so." In determining whether a product is unreasonably dangerous, "it is necessary to weigh the risk of harm against the utility of the
product." 0
The Supreme Court of California in Cronin acknowledged that
"unreasonably dangerous" imports a calculus of risk approach. The court
rejected the phrase because it had "burdened the injured plaintiff with
proof of an element which rings of negligence.' ' 0 3 The Minnesota Supreme
97. Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076, 1087 n.20 (5th Cir. 1973) (Tex.
law); Reyes v. Wyeth Labs., 498 F.2d 1264, 1272 (5th Cir. 1974) (Tex. law).
"'8. Wade, supra note 10, at 830-31 ("it is either tautological or requiring too much to insist
that 'he product be both defective and unreasonably dangerous").
99. Metal Window Prods. Co. v. Magnusen, 485 S.W.2d 355, 357 (Tex. Civ. App. 1972).
Dean Keeton offers this observation: "It is unfortunate perhaps that Section 402A of the
Restatement (Second) of Torts provides that as a basis for recovery it must be found that
the product was both 'defective' and 'unreasonably dangerous,' when as a matter of fact the
term 'unreasonably dangerous' was meant only as a definition of defect." Keeton, Product
Liability and the Meaning of Defect, 5 ST. MARY's L.J. 30, 32 (1973).
100. This position is supported by the language of §402A. The first sentence of comment
i states that §402A "applies only where the defective condition of the product makes it
unreasonably dangerous to the user or consumer." The last sentence of comment j provides
that a product with a proper warning "is not in defective condition, nor is it unreasonably
dangerous." To the same effect is the fifth sentence of comment k. All three excerpts suggest
that a product may be defective but not unreasonably dangerous; hence, the standards are
not synonymous. For language of §402A contra, see note 83, supra. The argument for two
standards is further supported by the fact that the draft of §402A presented to the Council
of the ALI by Dean Prosser included only the "unreasonably dangerous" phrase. The Council
inserted the additional language respecting "defective condition." 38 ALI PROCEEDINGS 87-88
(1961). A motion on the floor of the Institute to strike "defective" was defeated by a voice
vote. Id. at 89. These circumstances also suggest that the terms were not generally regarded
as synonymous.
101. Professor Wade states that the Council of the ALI specifically added the word
"unreasonably" to the word "dangerous" in 1960. Wade, supra note 10, at 830. See also
Bellotte v. Zayre Corp., 116 N.H. 52, 352 A.2d 723 (1976).
102. Helicoid Gage Div. of Amer. Chain & Cable Co. v. Howell, 511 S.W.2d 573,577 (Tex.
Civ. App. 1974). Prominent theorists have urged the general abandonment of the calculus of
risk approach and have offered sweeping alternative approaches. Fletcher, Fairnessand Utility in Tort Theory, 85 HtAv. L. REV. 537 (1972); Calabresi & Hirschoff, Toward a Test for
Strict Liability in Torts, 81 YALE L.J. 1055 (1972). The prevailing judicial approaches yet
retain calculus considerations, however. For evaluation of the patent danger rule from the
point of view of Fletcher's "paradigm of reciprocity," see Marschall, supra note 10, passim.
103. Cronin v. J.B.E. Olson Corp., 8 Cal. 3d 121, 132, 501 P.2d 1153, 1161, 104 Cal. Rptr.
433, 441 (1972).
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Court has likewise recognized the congruence of the negligence breach
element and the defect standard of §402A. In a suit against the manufacturer of a crane, the court observed:
The jury's findings of no strict liability but 25 percent negligence are
inconsistent and irreconcilable. Implicit in the former finding is the conclusion that the crane was not a dangerous, defective product because of
the absence of safety devices. Implicit in the latter finding is the contrary
conclusion that the crane created an unreasonable risk of harm because
of the absence of the same safety devices. These conclusions cannot be
reasonably reconciled. If a product is not dangerous and defective in the
absence of safety devices, it is not negligence to manufacture it that way. 0'
A third Restatement phrase which recurs in the cases is what has been
termed the consumer expectation test.' Comment i to §402A suggests that
the consumer expectation test was intended as a definition of
"unreasonably dangerous."''0 Although the phrase does focus on danger, a
tort concept, it likewise focuses on disappointment of the expectation interest, a contract concept.1 7
Consumer expectations may be based at least partially on a defendant's
representation about a product. The test thus arguably injects a representational aspect into a theory which analytically focuses primarily on defendant's product.'" s
At least one court, however, has held that the consumer expectation test
requires a calculus of risk approach:
[I]n determining the reasonable expectations of the ordinary consumer,
a number of factors must be considered. The relative cost of the product,
the gravity of the potential harm from the claimed defect and the cost and
feasibility of eliminating or minimizing the risk may be relevant in a
particular case. In other instances the nature of the product or the nature
of the claimed defect may make other factors relevant to the issue.'
104.
(1976).
105.

106.

Halvorson v. American Hoist & Derrick Co.,

-

Minn.

-

,240 N.W.2d 303, 307

Twerski, supra note 43, at 305.
RESTATEMENT (SECOND)

§402A, comment i. "While the term 'unreasonably danger-

ous' was employed in the black letter [of §402A], it was defined in the commentary as being
dangerous to an extent beyond that which would be reasonably contemplated by intended
(and reasonably foreseeable) purchasers." Keeton, Product Liability and the Meaning of
Defect, 5 ST. MARY's L.J. 30, 37 (1973) (emphasis added).
107. Wade, supra note 10, at 833-34; Keeton, Product Liability and the Meaning of
Defect, 5 ST. MARY'S L.J. 30, 36-37 (1973).
108. See note 26, supra.
109. Seattle-First Nat'l Bank v. Tabert, 86 Wash. 2d 145, 154, 542 P.2d 774, 779 (1975).
The court had downplayed or rejected unreasonably dangerous, the phrase most commonly
held to require a calculus of risk approach: "If a product is unreasonably dangerous, it is
necessarily defective. The plaintiff may, but should not be required to prove defectiveness as
a separate matter. Likewise, unreasonably dangerous implies a higher and different standard
than what we conceive to be the intended thrust of section 402A liability." Id.
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So viewed, the ordinary consumer test is merely the strict product liability
counterpart of the reasonable person of the law of negligence. Rather than
adding a representational requisite, the test merely provides a second fictional individual (the ordinary consumer) to serve as a fulcrum for a riskutility calculus.
The proper role of obviousness of danger under foreseeability and calculus of risk considerations was outlined earlier in the negligence context.
Obviousness favors a plaintiff by making risks more foreseeable to defendants."0 It favors a defendant by reducing the magnitude of foreseeable
risk"' and by making it less likely that a warning would have significantly
reduced the level of danger."'
Obviousness of danger, however, should be merely one factor in the
foreseeability and calculus equation. A danger can be obvious yet nonetheless foreseeable and unreasonable, in which case it should be actionable.'
If the consumer expectation test is merely an alternative method of
stating the calculus of risk approach,"' then obviousness of danger should
be one relevant factor, but not the only one.
However, the test may be read as embracing the patent danger rule."'
110. See text at note 42, supra. Two distinguished and influential commentators have
urged that the foreseeability of risk requirement has no place in the law of strict liability;
see Wade, supra note 10, at 834-35, and Keeton, Product Liability and the Meaning of Defect,
5 ST. MARY'S L.J. 30, 37-38, 39 (1973). Both scholars urge retention of calculus of risk considerations. Should their view eventually prevail, the impact on the propriety of the patent danger
rule would appear to be minimal.
In any event, some of the cases which purport to adopt the Wade-Keeton test do not appear
to reject foreseeability of risk as a requirement for liability at all. See, Helene Curtis Indus.,
Inc. v. Pruitt, 385 F.2d 841 (5th Cir. 1967), cert. denied, 391 U.S. 913 (1968), (Okla. and/or
Tex. law) (plaintiff barred because she was an unforeseeable user who made an unforeseeable
use pursuant to an unforeseeable sale to her of defendants' hair preparations); Olsen v. Royal
Metals Corp., 392 F.2d 116 (5th Cir. 1968) (Tex. law) (express holding that defendant hospital
bed manufacturer could foresee use of bed to transport patients); Dorsey v. Yoder Co., 331
F. Supp. 753 (E.D. Pa 1971), aff'd without op., 474 F.2d 1339 (3d Cir. 1973) (Pa. law) (express
holding that defendant metal slitter manufacturer could foresee that employer-purchaser
would not provide a guard and that plaintiff-employee would place hands near cutters); and
Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973) (Tex. law) (express
holding that risk of asbestosis is foreseeable to defendant manufacturers of insulation materials).
The Supreme Court of Oregon has faced the issue head-on and appears to have adopted
the Wade-Keeton test. Newman v. Utility Trailer & Equip. Co., 278 Or. 395, 564 P.2d 674
(1977); see also Roach v. Kononen, 269 Or. 457, 525 P.2d 125 (1974); Phillips v. Kimwood
Mach. Co., 269 Or. 485, 525 P.2d 1033 (1974). The court in Newman did state that liability
could not arise from an unforeseeable use. 564 P.2d at 676, 677.
111. See text at notes 43-47, supra.
112. See text at note 51, supra.
113. See text at notes 48-49, 51-55, supra.
114. See text at note 109, supra.
115. Donaher, Piehler, Twerski, & Weinstein, The Technological Expert in ProductsLiability Litigation, 52 Thx. L. Rv. 1303, 1304 (1974); Twerski, supra note 10, at 305-06. "If
frustration of consumer expectations as to the nature and quality of a product were the only
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In this view, as long as the ordinary consumer would not be surprised, any
level of product danger is legally acceptable. Justice Traynor has observed
that the consumer expectation test "emphasizes the unexpected dangers
of the product" and that "its primary concern is with the surprise element
of danger.""' Under this reading of the test, the ordinary consumer will
rarely be surprised by obvious dangers. The patent danger rule, under
major attack in negligence, is thus arguably adopted for strict liability by
the Restatement itself."'
Indeed, courts which scrupulously apply the consumer expectation test
find it difficult to avoid the patent danger rule. Orfield v. International
Harvester Co."' illustrates the tie between the consumer expectation test
and the patent danger rule. Plaintiff, an experienced operator, was using
a bulldozer manufactured by defendant to arrange or "windrow" uprooted
trees and brush. In the windrowing process, the plaintiff was severely injured by a tree which, somehow, was brought towards him from the right
at a 90 degree angle. Plaintiff alleged that the bulldozer was defective in
design due to lack of an overhead protective canopy.' The district court
directed a verdict for defendant on the basis that plaintiff's testimony
"renders inescapable the inference that the bulldozer involved was not
dangerous to an extent beyond that which would be contemplated by an
operator of long experience, with the ordinary knowledge common to the
community of bulldozer operators as to the characteristics of bulldozers in
basis for shifting losses without fault, recovery would be limited to those harmed in damaging
events attributable to risks of which consumers were unaware." Keeton, Product Liability
and the Meaning of Defect, 5 ST. MARY'S L.J. 30, 35 (1973).
116. Traynor, supra note 91, at 370. Justice Traynor's landmark opinion in Greenman
seemed to require the surprise element: "To establish the manufacturer's liability it was
sufficient that plaintiff proved that he was injured while using the Shopsmith in a way it was
intended to be used as a result of a defect in design and manufacture of which plaintiff was
not aware that made the Shopsmith unsafe for its intended use." Greenman v. Yuba Power
Prods., Inc., 59 Cal. 2d 57, 64, 377 P.2d 897, 901, 27 Cal. Rptr. 697, 701 (1963) (emphasis
added). The pattern California jury instruction was subsequently modified to include the
requirement that plaintiff establish he was unaware of the defect, but the Supreme Court
struck down the instruction in Luque v. Henderson, 8 Cal. 3d 136, 501 P.2d 1163, 104 Cal.
Rptr. 443 (1972).
117. Professor Twerski has proposed a two-tiered test. Under his proposal, a jury would
first determine whether a product meets realistic consumer expectations. If not, it would be
defective. Even if the product did meet consumer expectations, the jury would then determine, based on calculus of risk considerations, whether the product meets society's requirements of what it should be. Twerski, From Defect to Cause to ComparativeFault - Rethinking
Some Product Liability Concepts, 60 MARQ. L. REv. 297, 312-16 (1977). The test is basically
"a fundamental restructuring of the order in which [the consumer expectation and unreasonably dangerous] tests are presented to a court or jury." Id. at 312. A product which meets
realistic consumer expectations, yet poses an obvious (and unreasonable) danger, would be
deemed defective under the second tier of the proposed test.
118. 535 F.2d 959 (6th Cir. 1976) (Tenn. law).
119. Id. at 960, 965.
120. Id. at 966.
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windrowing operations."''
In the view of the court of appeals, the case turned on whether a Tennessee court would apply the consumer expectation test of §402A, comments
g and i. Having concluded that it would,'22 the court held that plaintiff was
properly denied relief under §402A. 2 '
III.

A.

PATENT DANGER RULE AND AFFIRMATIVE DEFENSES

Patent Danger Rule and Contributory Negligence'

Unless a risk is known or foreseeable to a defendant, he will not be held
answerable for it in negligence.'1 Likewise, unless a risk is known or foreseeable to the plaintiff, it will not be a basis for a finding of contributory
negligence.' 2 The same calculus of risk considerations relevant to a determination of a defendant's negligence' apply in determining whether a
plaintiff has been guilty of contributory negligence." 8 If the magnitude of
the foreseeable risk to plaintiff is less than the utility of plaintiffs conduct,
then plaintiff has acted reasonably, i.e., the plaintiff has not been guilty
of contributory negligence.
Obviousness of danger makes it more likely that plaintiff knew or should
have foreseen the risk posed by the danger.' But even as to known or
foreseeable risks, plaintiff's conduct must be unreasonable as well. Just as
a risk' which is created by and foreseeable to a defendant may nonetheless
be reasonable,'" ' so too a plaintiffs conduct may be reasonable, even in the
face of known or foreseeable risks. The utility of plaintiffs conduct may
outweigh the risk.' In such a case, plaintiff is free from contributory
negligence.
The patent danger rule, however, makes no allowance for the reasonableness of plaintiffs conduct. If the danger is objectively obvious, plaintiff
121. Id. at 960 (emphasis in original).
122. Id.at 963.
123. Id.at 965. See also Sherrill v. Royal Indus., Inc., 526 F.2d 507 (8th Cir. 1975) (Neb.
law); Hartman v. Miller Hydro Co., 499 F.2d 191 (10th Cir. 1974) (Kan. law?); Vincer v.
Esther Williams All-Aluminum Swimming Pool Co., 69 Wis. 2d 326, 230 N.W.2d 794 (1975);
Burton v. L.O. Smith Foundry Prods., Inc., 529 F.2d 108 (7th Cir. 1976) (Ind. law).
124. Although the term contributory negligence is used, no distinction is intended between plaintiff's negligence as a total bar (the common law rule of contributory negligence)
and plaintiff's negligence as a partial bar (comparative negligence). The focus is on the
requisites of the defense rather than its effect.
125. See text at'notes 35-36, supra.
126. RESTATEMENT (S-E-COND464_comments b-d.
127. See text at notes 37-41, supra.
128. W. PsossEl, LAW OF Toirs §65 at 419 (4th ed. 1971).
129. Cf. text at notes 42 and 110, supra (relation between obviousness and foreseeability
to defendant).
130. See text at notes 48-49, 51-55, 113, supra.
131. See, e.g., Austin v. Riverside Portland Cement Co., 44 Cal. 2d 225, 282 P.2d 69
(1955).
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may not recover. It is irrelevant that plaintiff's ignorance of the risk was
32
excusable or that his encounter of it was reasonable.
B. -PatentDanger Rule and Implied Assumption of Risk
Implied assumption of risk133 requires that plaintiff knowingly and voluntarily encounter the risk for which defendant is responsible. 34 According
to the Restatement, a plaintiff does not impliedly assume a risk unless "he
then knows of the existence of the risk."'35 The test is subjective: did this
1 3
plaintiff know of the danger? 1
In applying the test, the Restatement blackletter requires that plaintiff
recognize the risk posed by the product, not just the design aspect which
13
poses the risk. 1
The Restatement further requires that plaintiff not only know of the risk
but that he "appreciate(s) its unreasonable character.' ' 3 In Karl v. Spedding Chevrolet, Inc., 'I the court found that plaintiff "knew the brakes were
defective and knew that this caused the car to pull to the right upon
braking."4 0 Plaintiff had been driving home from a party; he applied the
brakes, causing the car to pull to the right. As a result, the car swerved off
the road and overturned. The court, reversing a summary judgment for
defendant, stated that there was "no direct evidence of his [plaintiff's]
appreciation of the magnitude of that risk. "14' Assumption of risk thus
requires that plaintiff have a subjective, specific appreciation of the actual
risk for which defendant is responsible.
132. The patent danger rule generally requires that plaintiff establish that the danger was
latent. See note 5, supra. Contributory negligence is generally an affirmative defense which
must be established by defendant. RESTATEMENT (SECOND) §477.
133. Implied assumption of risk is declining in importance. The concept of "pure" or
reasonable assumption of risk (see text at notes 145-149, infra) is increasingly being discarded.
The concept of unreasonable assumption of risk is being absorbed by the doctrine of contributory negligence. The advent of comparative fault hastens this change. See Blackburn v.
Dorta, 343 So. 2d 287 (Fla. 1977), discussed at note 180, infra; see generally V. SCHWARTZ,
COMPARATIVE NEGLIGENCE 153-75 (1974).
Professor James' position is thus being vindicated. James, Assumption of Risk: Unhappy
Reincarnation, 78 YALE L.J. 185 (1968). See also Twerski, Old Wine in a New Flask Restructuring Assumption of Risk in the Products Liability Era, 60 IOWA L. REv. 1(1974);
Keeton, Assumption of Products Risks, 19 Sw. L.J. 61 (1965); Keeton, Assumption of Risk
in Products Liability Cases, 22 LA. L. REv. 122 (1961).

134.

RESTATEMENT (SECOND)

§§496A-G; W. PROSSER,

LAW OF

TORTS 447 (4th ed.1971).

With respect to an additional requirement of unreasonableness, see text at notes 146-49, infra.

135.

RESTATEMENT (SECOND)

§496D (emphasis added).

136. RESTATEMENT (SECOND) §496D, comment c. The objective obviousness of the danger
is relevant circumstantial evidence of this plaintiff's subjective knowledge. W. PROSSER, LAW
OF TORTS 447-49 (4th ed. 1971).
137. See note 52, supra.
138. RESTATEMENT (SECOND) §496D.
139. 498 P.2d 1164 (Colo. Ct. App. 1972).
140. 498 P.2d at 1165.
141. Id. (emphasis added).
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The assumption of risk defense also requires that plaintiff's knowing
encounter of the risk be voluntary.4 2 Of particular relevance here is the
plaintiff who is injured by a product used at work. Some courts will find
that plaintiff has not encountered the product risk voluntarily, arguably
43
because of the coercive work context.
The keynote of assumption of risk has traditionally been knowledge. The
keynote of contributory negligence has traditionally been unreasonableness. That is, plaintiff must fail to exercise reasonable care for his own
safety."' Since a plaintiff's conduct in assuming a risk may be either reasonable or unreasonable under the circumstances, the two defenses have
been treated as intersecting circles."15 Unreasonableness has not been required for assumption of risk; a knowing, voluntary (though reasonable)
encounter has sufficed.
The California Supreme Court has recently added unreasonableness to
the definition of assumption of risk for cases based on strict liability for
defective product. 4 ' In doing so, the court relied on comment n to §402A:
Since the liability with which this Section deals is not based upon negligence of the seller, but is strict liability, the rule applied to strict liability
cases (see §524) applies. Contributory negligence of the plaintiff is not a
defense when such negligence consists merely in a failure to discover the
defect in the product, or to guard against the possibility of its existence.
On the other hand the form of contributory negligence which consists in
voluntarily and unreasonably proceeding to encounter a known danger,
and commonly passes under the name of assumption of risk, is a defense
under this Section as in other cases of strict liability. If the user or consumer discovers the defect and is aware of the danger, and nevertheless
proceeds unreasonably to make use of the product and is injured by it, he
is barred from recovery.'47
Comment n arguably speaks only to the subject of its title, contributory
negligence. It states that "pure" contributory negligence is no defense
under §402A, but that contributory negligence which also constitutes as142. RESTATEMENT (SECOND) §496E.
143. Rheingold's view of voluntariness of on the job encounters is typical among the
commentators: "His only means of avoiding injury is to give up his job, which is not a realistic
choice to him." See, Rheingold, supra note 11, at 541. See also Marschall, supra note 10, at
1107-09. The courts have perhaps been less sympathetic. Tomicich v. Western-Knapp Engineering Co., 423 F.2d 410 (9th Cir. 1970) (Mont. law); Williamson v. Smith, 82 N.M. 517,
484 P.2d 359 (1971); Ralston v. Illinois Power Co., 13 111. App. 3d 95, 299 N.E.2d 497 (1973).
But see Rhoads v. Service Mach. Co., 329 F. Supp. 367 (E.D. Ark. 1971) (Ark. law); Brown
v. Quick-Mix Co., 75 Wash. 2d 833, 454 P.2d 205 (1969).
144. RESTATEMENT (SECOND) §463.
145. W. PROSSER, LAw OF TORTS 441 (4th ed. 1971).
146. Luque v. McLean, 8 Cal. 3d 136, 501 P.2d 1163, 104 Cal. Rptr. 443 (1972); Henderson
v. Harnischfeger Corp., 12 Cal. 3d 663, 527 P.2d 353, 117 Cal. Rptr. 1 (1974); Horn v. General
Motors Corp., 17 Cal. 3d 359, 551 P.2d 398, 131 Cal. Rptr. 78 (1976).
147. RESTATEMENT (SECOND) §402A, comment n.
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sumption of risk is a defense. Thus understood, comment n is silent about
the role of "pure" (reasonable) assumption of risk as a defense. If anything,
the comment suggests that pure assumption of risk should be a defense.'
Other courts require unreasonableness as part of the assumption of risk
defense.'4

In the context of the assumption of risk defense, obviousness of danger
makes it more likely that plaintiff has the subjective knowledge required
for assumption of risk. Even if a design feature is obvious, however, some
plaintiffs may not be subjectively aware of the feature. Other plaintiffs
who are aware of the feature will not appreciate the risk it poses. These
plaintiffs lack the subjective, specific knowledge required by the assumption of risk defense.
The patent danger rule, however, often requires mere objective obviousness of a design feature. It is this difference which permits the patent
danger rule to bar the unsuspecting child5 and bystander' plaintiffs.
Rheingold has described the patent danger rule as "applying an assumption of risk defense as a matter of law, with the added disadvantage that
the defendant [is] relieved of the burden of proving that plaintiff had
subjectively appreciated a known risk."' Courts which apply the patent
danger rule tend to find that a risk is obvious whenever the design feature
148. Otherwise, why the explicit distinction between pure contributory negligence (not a
defense) and contributory negligence which is also assumption of risk (which is a defense)?
One can make a good argument that comment n to 402A is the equivalent of its counterpart
in strict liability for abnormally dangerous activity; see, RESTATEMENT OF ToRTs (SECOND)
§524 (1977). The comments to §402A, do not make explicit reference to "pure" assumption
of risk, as does §523, the companion to §524, quoted supra.
149. Ford Motor Co. v. Lee, 237 Ga. 554, 229 S.E.2d 379 (1976); Means v. Sears, Roebuck
& Co., 550 S.W.2d 780 (Mo. 1977); Brooks v. Dietz, 218 Kan. 698, 545 P.2d 1104 (1976);
Johnson v. Clark Equip. Co., 274 Or. 403, 547 P.2d 132 (1976). Haugen v. Minnesota Mining
& Mfg. Co., 15 Wash. App. 379, 550 P.2d 71 (1976).
The Fifth Circuit has suggested that reasonable assumption of the risk may be involuntary.
Messick v. General Motors Corp., 460 F.2d 485 (5th Cir. 1972) (Tex. law). Professor Twerski's
response is apt: "What have we wrought? Are voluntariness and reasonableness to be measured by the same criteria? Traditional teaching is certainly contrary to this suggestion. A
reasonable decision to choose a dangerous alternative certainly can not be meaningfully
described as voluntary." Twerski, Old Wind in a New Flask - RestructuringAssumption of
Risk in the ProductsLiability Era, 60 IowA L. REv. 1, 26 (1974). The Supreme Court of Texas
subsequently rejected both Messick and the alleged requirement that assumption of risk be
unreasonable in an action based on §402A. Henderson v. Ford Motor Co., 519 S.W.2d 87, 91
(Tex. 1974).
150. Murphy v. Cory Pump & Supply Co., 47 Ill.
App. 2d 138, 197 N.E.2d 849 (1964);
Stovall & Co. v. Tate, 124 Ga. App. 605, 184 S.E.2d 834 (1971); Vincer v. Esther Williams
All-Aluminum Swimming Pool Co., 69 Wis. 2d 326, 230 N.W.2d 794 (1975).
151. Burton v. L.O. Smith Foundry Prods., 529 F.2d 108 (7th Cir. 1976), Schemel v.
General Motors Corp., 384 F.2d 802 (7th Cir. 1967), Stovall & Co. v. Tate, 124 Ga. App. 605,
184 S.E.2d 834 (1971), Murphy v. Cory Pump & Supply Co., 47 Ill. App. 2d 138, 197 N.E.2d
849 (1964). See also Keeton, Manufacturer'sLiability: The Meaning of Defect in the Manufacture and Design of Products, 20 SYRACUSE L. REv. 559, 572 (1969).
152. Rheingold, supra note 11, at 541.
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The assumption of risk defense requires that plaintiff's encounter of the
risk be voluntary as well as knowing. In some sense, an encounter cannot
be voluntary unless plaintiff knows of the risk. Since obviousness of the
design defect makes it more likely that plaintiff knew of the risk, it makes
it more likely that plaintiff's encounter was voluntary. But a given plaintiff
might well know of an obvious danger and yet encounter it involuntarily;'5
the patent danger rule makes no allowance for such a plaintiff.
Obviousness of danger also bears on the reasonableness of a plaintiff's
encounter with a defective product. Arguably, obviousness makes it more
likely that plaintiffs encounter was unreasonable; but an encounter could
be knowing and voluntary, yet reasonable. In jurisdictions requiring unreasonableness, such a plaintiff has not assumed the risk. The patent danger
rule, however, does not take reasonableness into account.
Although the patent danger rule bears a superficial resemblance to the
affirmative defense' 55 of assumption of risk, it is far more than a mere
alternative, yet equivalent, form of the defense. Objective obviousness of
a dangerous design feature is hardly the equivalent of subjective, specific
knowledge of a risk and a voluntary (and perhaps unreasonable) encounter
of that risk.' 6
IV.

THE PRESENT VITALITY OF THE PATENT DANGER RULE

The patent danger rule appears viable in some 17 jurisdictions: Geor62
"
gia, 157 Illinois,5 8 Indiana,' Kansas,6 0 Maryland, ' Minnesota, Missis153. See text at note 53, supra.
154. See note 149, supra.
155. See note 132, supra.
156. Wade, supra note 10, at 843.
157. Poppell v. Waters, 126 Ga. App. 385, 190 S.E.2d 815 (1972); Stovall & Co. v. Tate,
124 Ga. App. 605, 184 S.E.2d 834 (1971); see also Wilkinson v. Rich's, Inc., 77 Ga. App. 239,
48 S.E.2d 552 (1948).
158. In cases not based exclusively on adequacy of warning, two decisions have embraced
the patent danger rule. Weiss v. Rockwell Mfg. Co., 9 Ill. App. 3d 906, 293 N.E.2d 375 (1973);
Murphy v. Cory Pump & Supply Co., 47 Ill. App. 2d 138, 197 N.E.2d 849 (1964). Contra,
Wright v. Massey-Harris, Inc., 68 111. App. 2d 70, 215 N.E.2d 465 (1966). There is, in addition,
a line of authority for the proposition that there is no duty to warn of an obvious danger. E.g.,
Genaust v. Illinois Power Co., 62 Ill. 2d 456, 343 N.E.2d 465 (1976).
159. J.I. Case v. Sandefur, 245 Ind. 213, 197 N.E.2d 519 (1964) (uncertain); Strickler v.
Sloan, 127 Ind. App. 370, 141 N.E.2d 863 (1957); Dudley Sports Co. v. Schmitt, 151 Ind. App.
217, 279 N.E.2d 266 (1972) (uncertain); Burton v. L.O. Smith Foundry Prods. Co., 529 F.2d
108 (7th Cir. 1976); Downey v. Moore's Time-Saving Equip., Inc. 432 F.2d 1088 (7th Cir.
1970); Posey v. Clark Equip. Co., 409 F.2d 560 (7th Cir. 1969); Schemel v. General Motors
Corp., 384 F.2d 802 (7th Cir. 1967). Contra, Sills v. Massey-Ferguson, Inc., 296 F. Supp. 776
(N.D. Ind. 1969) (bystander plaintiff).
160. Hartman v. Miller Hydro Co., 499 F.2d 191 (10th Cir. 1974) (§402A case; emphasis
on consumer expectation test).
161. Volkswagen of America, Inc. v. Young, 272 Md. 201, 321 A.2d 737 (1974); Bremier v.
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Missouri,'" Montana, "5 Nebraska,

North Carolina, "' Ohio,'70 Virginia,'

"

Nevada,' 7 New Mexico,'

Wisconsin, 7 ' and Wyoming.'73 In as-

Volkswagen of America, Inc., 340 F. Supp. 949 (D.D.C. 1972); Patten v. Logemann Bros. Co.,
263 Md. 364, 283 A.2d 567 (1971); Erdman v. Johnson Bros. Radio & Television Co., 260 Md.
190, 271 A.2d 744 (1970) (UCC §2-314; see note 30, supra); Blankenship v. Morrison Mach.
Co., 255 Md. 241, 257 A.2d 430 (1969); Myers v; Montgomery Ward & Co., 253 Md. 282, 252
A.2d 855 (1969).
,162. Halvorson v. American Hoist & Derrick Co., Minn. , 240 N.W.2d 303
(1976).
163. The Mississippi Supreme Court cited Campo and apparently adopted the patent
danger rule in 1962. Harrist v. Spencer-Harris Tool Co., 244 Miss. 84, 140 So. 2d 558 (1962).
In 1970, a federal trial court rejected the patent danger rule in a diversity case. Ward v.
Hobart Mfg. Co., 317 F. Supp. 841 (S.D. Miss. 1970), but the Fifth Circuit reversed. Ward
v. Hobart Mfg. Co., 450 F.2d 1176 (5th Cir. 1971). It is not clear whether the Fifth Circuit
viewed the patent danger rule as the law of Mississippi. Compare 450 F.2d at 1180 with 450
F.2d at 1182 n.9. A subsequent decision of the Fifth Circuit appears to embrace the patent
danger rule as the law of Mississippi. McPhee v. Oliver Tyrone Corp., 489 F.2d 718 (5th Cir.
1974).
In 1975, The supreme court quoted Harristfor the proposition that there is no duty to warn
of an obvious danger. Jones v. Babst, 323 So. 2d 757, 759 (Miss. 1975). The court further noted
that "[tihe Fifth Circuit Court of Appeals in Ward v. Hobart Manufacturing Company, 450
F.2d 1176 (5th Cir. 1971), set out the general rule for negligent design cases followed by this
Court: '[Wihere the alleged danger is open and obvious and the manufacturer has done
everything necessary to insure that the machine will function properly for its designed purpose any duty owed to a future user has been fulfilled."' Id.
164. Stevens v. Durbin-Durco, Inc., 377 S.W.2d 343 (Mo. 1964); Kerber v. American
Mach. & Foundry Co., 411 F.2d 419 (8th Cir. 1969); Edwards v. Springfield Coca-Cola
Bottling Co., 495 S.W.2d 489 (Mo. Ct. App. 1973) (alternative holding).
165. The Ninth Circuit has made an Erie guess that Montana would follow the patent
danger rule; see, Tomicich v. Western-Knapp Eng. Co., 423 F.2d 410, 412-13 (9th Cir. 1970).
The precedential value of this case is weakened because the court based its prediction on what
it perceived to be "a general consensus in other jurisidctions" in favor of the patent danger
rule. Id. at 412. That consensus is fast dissolving. Also, the court arguably affirmed defendant's summary judgment on the basis of assumption of risk rather than the patent danger
rule. Id. at 413.
166. Waegli v. Caterpillar Tractor Co., 197 Neb. 824, 251 N.W.2d 370 (1977); Sherrill v.
Royal Indus., Inc., 526 F.2d 507 (8th Cir. 1975).
167. Bradshaw v. Blystone Equip. Co., 79 Nev. 441, 386 P.2d 396 (1963) (negligence action
against commercial lessor of posthole digger). The Nevada Supreme Court recently distinguished Bradshaw on the basis that the defect involved in the later case was latent. Outboard
Marine Corp. v. Schupbach, - Nev. , 561 P.2d 450, 453 (1977) (sparking characteristic
of electric cart used in chemical plant). The court observed that Bradshaw had followed
Campo and that Campo had been overruled by Micallef. Id. at n.1. The court did not overrule
Bradshaw, but may have set the stage to do so in an appropriate case which involves a patent
danger.
168. Skyhook Corp. v. Jasper, 90 N.M. 143, 560 P.2d 934 (1977); see also Garrett v. Nissen
Corp., 84 N.M. 16, 498 P.2d 1359 (1972) (no duty to warn of an obvious danger).
169. Douglas v. W.C. Mallison & Son, 265 N.C. 362, 144 S.E.2d 138 (1965); Lemon v.
Buchan Lumber Co., 251 N.C. 675, 111 S.E.2d 868 (1960); Tyson v. Long Mfg. Co., 249 N.C.
557, 107 S.E.2d 170 (1959); Kientz v. Carlton, 245 N.C. 236, 96 S.E.2d 14 (1957); Hamel v.
Young Spring & Wire Corp., 12 N.C. App. 199, 182 S.E.2d 839, cert. denied, 279 N.C. 511,
183 S.E.2d 687 (1971); Brown v. General Motors Corp., 355 F.2d 814 (4th Cir. 1966); Cook v.
Baker Equip. Eng. Co., 431 F. Supp. 517 (M.D.N.C. 1977).
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sessing the weight of the precedents in certain jurisdictions, however, several factors should be considered: (1) many of the cases which apply the
rule are "older" cases by product liability standards; (2) a later decision
can easily distinguish a case which appears to apply the rule on the basis
that patency had been a deciding element on the particular facts, but that
the case had not laid down a per se rule that patent dangers were not
actionable; (3) a decision based on §402A can easily distinguish an earlier
case which applied the patent danger rule on the basis that it was a negligence action; and (4) many of the decisions which applied the rule were
handed down prior to the outpouring of commentary attacking the rule.
The rule appears to have been repudiated by the courts of some 18
7
77
75
jurisdictions: Alabama," Alaska, Arizona,"' California,' Colorado,'
9
0
2
3
Connecticut," Florida,' Iowa,'"' Michigan,' New Hampshire,, New Jer170. Burkhard v. Short, 28 Ohio App. 2d 141, 275 N.E.2d 632 (1971); Blissenbach v.
Yanko, 90 Ohio App. 557, 107 N.E.2d 409 (1951); see also Oropesa v. Huffman Mfg. Co., 9
Ohio App. 2d 337, 224 N.E.2d 530 (1965).
171. The Jamieson decision turned on the Fourth Circuit's view of Virginia law and
applied the patent danger rule. Jamieson v. Woodward & Lothrop, 247 F.2d 23 (4th Cir.),
cert. denied, 355 U.S. 855 (1957). Jamieson does not appear to have been cited by any
reported decision of the Virginia courts. See also Spangler v. Kranco, Inc., 481 F.2d 373 (4th
Cir. 1973) (danger posed by overhead crane "open and obvious").
172. Vincer v. Esther Williams All-Aluminum Swimming Pool Co., 69 Wis. 2d 326, 230
N.W.2d 794 (1975), but see Collins v. Ridge Tool Co., 520 F.2d 591 (7th Cir. 1975) (arguably
rejecting patent danger rule) and DeSantis v. Parker Feeders, Inc., 547 F.2d 357 (7th Cir.
1976) (auger of cattle feeder; judgment for plaintiff).
173. Parker v. Heasler Plumbing & Heating Co., 388 P.2d 516 (Wyo. 1964).
174. Beloit Corp. v. Harrell, __
Ala. , 339 So. 2d 992 (1976).
175. Butaud v. Suburban Marine & Sporting Goods, Inc., 543 P.2d 209 (Alas. 1975).
176. Byrns v. Riddell, Inc., 113 Ariz. 264, 550 P.2d 1065 (1976).
177. Pike v. Frank G. Hough Co., 2 Cal. 3d 465, 467 P.2d 229, 85 Cal. Rptr. 629 (1970);
Luque v. McLean, 8 Cal. 3d 136, 501 P.2d 1163, 104 Cal. Rptr. 443 (1972); Henderson v.
Harnischfeger Corp., 12 Cal. 3d 663, 527 P.2d 353, 117 Cal. Rptr. 1 (1974).
178. Pust v. Union Supply Co., 561 P.2d 355 (Colo. Ct. App. 1976), cert. granted Mar.
14, 1977.
179. Wheeler v. Standard Tool & Mfg. Co., 497 F.2d 897 (2d Cir. 1974) (unguarded
machine; held defective under §402A); cf. DiMeo v. Minster Mach. Co., 388 F.2d 18 (2d Cir.
1968) (stamping press; valve misfunctioned).
180. The only Florida Supreme Court decision which appears on point seems to apply the
patent danger rule. Matthews v. Lawnlite Co., 88 So. 2d 299 (Fla. 1956). The rule was followed
in Royal v. Black & Decker Mfg. Co., 205 So. 2d 307 (Fla. Dist. Ct. App. 1967) and Fletcher
Co. v. Melroe Mfg. Co., 238 So. 2d 142 (Fla. Dist. Ct. App. 1970). A recent decision of the
District Court of Appeal acknowledged the criticism of the rule and the rejection of the rule
by the New York Court of Appeals decision in Micallef. Farmhand, Inc. v. Brandies, 327 So.
2d 76 (Fla. Dist. Ct. App. 1976). The Brandies court applied the patent danger rule, subject
to the certification of this question to the Florida Supreme Court: "May the manufacturer of
a machine in a defective condition unreasonably dangerous to the user be held liable to an
injured user notwithstanding that the condition was obviously dangerous?" 327 So. 2d at 82.
The case, however, was thereafter settled, precluding any response to the question certified.
The Supreme Court of Florida subsequently extended the comparative negligence rule of
Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973) to embrace the situation in which plaintiff is

19781

LATENT-PATENT DEFECT

607

guilty of unreasonable implied assumption of risk. Blackburn v. Dorta, 348 So. 2d 287, 29192 (1977). The court likewise rejected altogether the concept of reasonable ("pure") implied
assumption of risk. 348 So. 2d at 291. Thus, the court drained the doctrine of implied assumption of risk of any independent legal significance. A subsequent Court of Appeal decision has
held with reasoning similar to Blackburn that "the patent danger doctrine is also merged into
the defense of contributory negligence and the principles of comparative negligence." BlawKnox Food & Chem. Equip. Corp. v. Holmes, 348 So. 2d 604, 607 (Fla. Ct. App. 1977). If the
Holmes court is correct, the patent danger rule has died in Florida.
181. Campo has been cited by the Iowa Supreme Court in two cases. Calkins v. Sandven,
256 Iowa 682, 129 N.W.2d 1 (1964), can be read as either (1) accepting the patent danger rule
but holding that whether the danger was patent was for the jury or (2) rejecting the patent
danger rule. The matter is further clouded by the fact that the court favorably cited
Restatement of Torts §398, which appears to reject the patent danger rule in favor of ordinary
foreseeability and calculus considerations. See also Wagner v. Larson, 257 Iowa 202, 136
N.W.2d 312 (1965). The court again cited and quoted Campo.
That the court did not apply the patent danger rule in either Calkins or Wagner is suggested
by subsequent cases. Three important product liability cases have emphasized Iowa's approval of RESTATEMENT §398 and/or its identical successor in the RESTATEMENT (SECOND).
Bengford v. Carlem Corp., 156 N.W.2d 855 (Iowa 1968); Hawkeye-Security Ins. Co. v. Ford
Motor Co., 174 N.W.2d 672 (Iowa 1970); Passwaters v. General Motors Corp., 454 F.2d 1270
(8th Cir. 1972) (Iowa law).
Several cases involving arguably obvious dangers have been decided for plaintiff without
any discussion of the patent danger rule. Passwaters, supra (protruding auto wheel cover);
Bindel v. Iowa Mfg. Co., 197 N.W.2d 552 (Iowa 1972) (protruding shaft on rock crusher);
Miller v. International Harvester Co., 246 N.W.2d 298 (Iowa 1976) (beater shifting lever
retention device on manure spreader).
182. The Michigan Supreme Court cited Campo and appeared to adopt the patent danger
rule in 1970. Fisher v. Johnson Milk Co., 383 Mich. 158, 174 N.W.2d 752 (1970). The Sixth
Circuit observed in 1971 that Fisher "placed beyond any doubt Michigan's adherence to the
[patent-latent defect] doctrine." Murphy v. Eaton, Yale & Towne, Inc., 444 F.2d 317, 324
(6th Cir. 1971). Fisher involved a handheld wire milk carrier. The court apparently adhered
to the patent danger rule in 1971. Parsonson v. Construction Equip. Co., 386 Mich. 61, 191
N.W.2d 465 (1971).
Three subsequent opinions of the Court of Appeal of Michigan declined to apply the patent
danger rule, stating that Fisherapplied only to simple products like milk carriers. Byrnes v.
Economic Mach. Co., 41 Mich. App. 192, 200 N.W.2d 104 (1972) (labeling machine); Jennings
v. Tamaker Corp., 42 Mich. App. 310, 201 N.W.2d 654 (1972) (cardboard baling machine);
Coger v. Mackinaw Prods. Co., 48 Mich. App. 113, 210 N.W.2d 124 (1973) (mechanical log
splitter). The Sixth Circuit in 1974, in an apparent turnabout from Murphy, supra, declined
to apply the patent danger rule as part of Michigan law. Krugh v. Miehle Co., 503 F.2d 121
(6th Cir. 1974). A 1975 decision of the Court of Appeal of Michigan suggests that the simplecomplex distinction relied on in Byrnes, Jennings, and Coger to distinguish Fisheris no longer
necessary. Rather, "the test of liability is whether the risk is unreasonable and foreseeable."
Casey v. Gifford Wood Co., 61 Mich. App. 208, 232 N.W.2d 360 (1974). Cf. Hensley v. Muskin
Corp., 65 Mich. App. 662, 238 N.W.2d 363 (1975) (adult plaintiff dove from seven-foot garage
into four-foot swimming pool; pool manufacturer not obligated to warn of obvious danger).
183. Mitchell v. Ford Motor Co., 533 F.2d 19 (1st Cir. 1976) (alleged design flaw obvious;
obviousness only one factor in determining whether or not design actionable); cf. Buttrick v.
Lessard & Sons, Inc., 110 N.H. 36, 260 A.2d 111 (1969) (known danger; analysis based on
affirmative defenses, not patent danger rule); Stevens v. Kanematsu-Gosho Co., 494 F.2d 367
(1st Cir. 1974) (obvious danger; analysis based on affirmative defenses, not patent danger
rule).
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sey,' 8' New York,"8 5 North Dakota, 86 Oklahoma, 7 Oregon,' Pennsylvania, 89 Texas,'10 and Washington.'' Virtually all of the decisions repudiating the rule have been made since 1970.
The rule appears to have been neither adopted nor rejected in some 16
jurisdictions: Arkansas, Delaware, District of Columbia, Hawaii, Idaho,'
184. Schipper v. Levitt & Sons, Inc., 44 N.J. 70, 207 A.2d 314 (1965); see also Bexiga v.
Havir Mfg. Corp., 60 N.J. 402, 290 A.2d 281 (1972) (obviously unguarded punch press;
plaintiff awarded new trial).
185. See text at notes 7-9, supra.
186. Olson v. A. W. Chesterton Co., 256 N.W.2d 530 (N.D. 1977).
187. Davis v. Fox River Tractor Co., 518 F.2d 481 (10th Cir. 1975); Hood v. Formatron
Corp., 488 P.2d 1281 (Okla. 1971) (Campo rejected; two-year old plaintiff); but see Marathon
Battery Co. v. Kilpatrick, 418 P.2d 900, 915 (Okla. 1965) ("the manufacturer's liability was
established when it was shown that plaintiff was injured ... by reason of a defect [of which
he was not aware").
188. Oregon has adopted the calculus of risk approach proposed by Professor Wade. See
note 10, supra. One factor in that calculus is "[tihe user's anticipated awareness of the
dangers inherent in the product and their avoidability, because of general public knowledge
of the obvious condition of the product, or of the existence of suitable warning or instructions." Wade, supra note 10, at 837. Obviousness of danger is thus but one factor to be
considered in determining whether a product is actionable. Id. at 42-43. See also Askew v.
Howard-Cooper Corp., 263 Or. 184, 502 P.2d 210 (1972) (majority finds unforeseeable misuse;
dissent cites Campo and severely criticizes patent danger rule).
189. Carpenter v. Koehring Co., 391 F. Supp. 206 (E.D. Pa. 1975), aff'd without op., 527
F.2d 644 (1976) (obvious danger; plaintiff recovered); Ford v. Harnischfeger Corp., 365 F.
Supp. 602 (E.D. Pa. 1973); Dorsey v. Yoder Co., 331 F. Supp. 753 (E.D. Pa. 1971), afj'd
without op., 474 F.2d 1339 (1973).
The Pennsylvania Supreme Court denied recovery to a plaintiff injured by the obvious
danger posed by a glass breaking machine. Bartkewich v. Billinger, 432 Pa. 351, 247 A.2d 603
(1968). Plaintiff had reached into the machine while it was operating to remove a piece of
glass. The court acknowledged that the lack of safety devices could constitute a defective
design under §402A, but felt that the patent danger rule should apply only to allow recovery
where the absence of the safety device caused an accidential injury which was of the type
that could be expected from the normal use of the product. The case thus appears to turn on
abnormal or unforeseeable misuse. The court found Messina v. Clark Equip. Co., 263 F.2d
291 (2d Cir. 1959), "persuasive." Messina applied the patent danger rule.
Some courts have viewed Bartkewich as an application of assumption of risk. Colosimo v.
May Dept. Store Co., 466 F.2d 1234, 1236 (3rd Cir. 1972) (concurring opinion); Green v.
Sanitary Scale Co., 431 F.2d 371, 374 n.3 (3rd Cir. 1970); Greco v. Bucciconi Eng. Co., 407
F.2d 87, 92 (3rd Cir. 1969). Others have viewed it as a no defect-unforeseeable use case. Elder
v. Crawley Book Mach. Co., 441 F.2d 771, 773 n.2 (3rd Cir. 1971); Colosimo v. May Dept.
Store Co., 325 F. Supp. 609, 612 (W.D. Pa. 1971), rev'd on other grounds, 466 F.2d 1234 (3rd
Cir. 1972); Hardy v. Hull Corp., 446 F.2d 34, 36 (9th Cir. 1971) (Ariz. law). Bartkewich has
not, however, been viewed as applying the patent danger rule. See also Schell v. AMF, Inc.,
422 F. Supp. 1123 (M.D. Pa. 1976) (Bartkewich viewed as misuse case and followed).
190. Rourke v. Garza, 530 S.W.2d 794 (Tex. 1975).
191. Brown v. Quick Mix Co., 75 Wash. 2d 833, 454 P.2d 205 (1969); Palmer v. MasseyFerguson, Inc., 3 Wash. App. 508, 476 P.2d 713 (1970). See also Seattle-First Nat'l Bank v.
Tabert, 86 Wash. 2d 145, 542 P.2d 774, 779 (1975)(Brown quoted and cited with approval).
192. The Supreme Court has held that there is no duty to warn of an obvious danger. Mico
Mobile Sales v. Skyline Co. 97 Idaho 408, 546 P.2d 54 (1975); Garner v. Crater Farms, Inc.,
96 Idaho 383, 529 P.2d 779 (1974); Rindlisbaker v. Wilson, 95 Idaho 752, 519 P.2d 421 (1974);
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Kentucky, ' Louisiana, Maine, Massachusetts,"' Rhode Island, South
Carolina," 5 South Dakota,"' Tennessee," 7 Utah," ' Vermont,"' and West
Virginia.
V.

CONCLUSION

Though most recent decisions have rejected the patent danger rule, it
retains considerable vitality. Plaintiffs injured on the farm or in the factory
may yet be victimized by its harshness in many jurisdictions.
A court need not adopt a revolutionary new basis of liability to reject
the rule. It merely need apply negligence principles of long standing. A
defendant whose conduct poses a foreseeable, unreasonable risk of harm
should not escape liability simply because the product design feature involved (or even the risk itself) is objectively obvious. A defendant whose
product is in a defective condition unreasonably dangerous should not
escape liability simply because the condition is objectively obvious. The
patent danger rule flies in the face of accepted principles of analysis and
should be repudiated.
Robinson v. Williamsen Idaho Equip. Co., 94 Idaho 819, 498 P.2d 1292 (1972). In the absence
of cases involving claims other than inadequate warning, it is difficult to predict how the court
would rule on a Campo-type allegation (e.g., failure to shield).
193. The Kentucky Supreme Court has subscribed to RESTATEMENT OF TORTS (SECOND)
§395, which appears to preclude the patent danger rule. Jones v. Hutchinson Mfg., Inc., 502
S.W.2d 65, 69 (Ky. 1973).
194. In Carlson v. American Safety Equip. Corp., 528 F.2d 384 (1st Cir. 1976), the court
affirmed a directed verdict for defendant because "plaintiff failed to show evidence of a
hidden defect or danger inherent in the helmet's design." Id.
195. See Sanders v. Western Auto Supply Co., 256 S.C. 490, 183 S.E.2d 321 (1971) (lawnmower; negligence question for the jury).
196. Several opinions which might have applied the patent danger rule have not done so.
Harn v. Standard Eng. Co., 416 F. Supp. 1168 (D.S.D. 1976) (grain auger); Kessler v. Bowie
Mach. Works, Inc., 501 F.2d 617 (8th Cir. 1974) (hydro-mulcher landscaping machine; assumption of risk); Starnes v. Stofferahn, 83 S.D. 424, 160 N.W.2d 421 (1968) (rented farm
tractor and wagon; contributory negligence). But cf. Bunkers v. Mousel, 83 S.D. 43, 154
N.W.2d 208 (1967)(recovery denied against farmer-employer; "no latent defect").
197. In Ellithorpe v. Ford Motor Co., 503 S.W.2d 516 (Tenn. 1973), plaintiff sought to
recover for "second impact" damages caused by a protruding emblem on the steering wheel
hub of an automobile. The supreme court of Tennessee declined to find as a matter of law
either that the auto was not defective or that plaintiff had assumed the risk. Id. at 519-20,
522.
A 1976 diversity jurisdiction decision of the Sixth Circuit emphasizes the consumer expectation test of §402A and appears to apply the patent danger rule. Orfield v. International
Harvester Corp., 535 F.2d 959 (6th Cir. 1976), discussed in text at notes 118-123, supra. The
significance of the Orfield holding is, however, called into question; see, 535 F.2d at 964 n.6.
198. See Comment, Strict Products Liability Under Utah Law, 1974 UTAH L. REv. 102,
108 (suggesting rejection of patent danger rule).
199. The Vermont Supreme Court, relying on the consumer expectation text of §402A,
has held that a BB gun manufacturer has no duty to warn of the obvious dangers posed by
its product. Menard v. Newhall, - Vt. __,
383 A.2d 505 (1977).

