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Analysis of the Roles of Public and
Private Law in Preventing and
Redressing Injuries
By Thomas G. Field, Jr.*t

I.

INTRODUCTION

Since the turn of the century, private products liability law has made
great progress in shifting responsibility for personal injuries to those best
situated to prevent them. Nevertheless, in many instances a trial court is
an inadequate forum for inducing a significant reduction in the frequency
of consumer injuries.
One reason for this inadequacy is that the trial court's primary function
is that of redressing past harms. Standards of conduct set to govern future
behavior are a secondary concern. Moreover, because of its acutely narrow
focus and relatively limited amount of expertise, time, and money, a trial
court is severely restricted in its ability to deal with highly technical subject matter or situations where establishing a standard of conduct requires
making numerous complex trade-offs.'
For these and similar reasons, there has been a great shift in responsibility for the development of product safety standards from trial courts to
regulatory bodies. In the latter kind of forum, attention is directed at the
avoidance rather than the redress of injury and usually at general future
conduct rather than specific past conduct.
However, overlaps are inevitable. Regulatory activity may be able to
reduce the frequency of injury but will be unable to eliminate it. As a
consequence, it will become more common that trial courts will be attempting to assess responsibility and establish standards of conduct in
circumstances where prior regulatory action has occurred.
This article will attempt to survey the obstacles which trial courts face
* Professor of Law, Franklin Pierce Law Center, Concord, New Hampshire. West Virginia
University (A.B., 1964; J.D., 1969); New York University (LL.M., 1970).
t A heavy debt is owed to Dominic S. Piacenza whose contribution has been nearly that
of a co-author.
1. See, e.g., Henderson, Judicial Review of Manufacturers' Conscious Design Choices:
The Limits of Adjudication, 73 COLUM. L. REv. 1531 (1973). Compare Twerski et al., The Use
and Abuse of Warnings in Products Liability-Design Defect Litigation Comes of Age, 61
CORNELL L. REV. 495 (1976).
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in regulating consumer safety by focusing on the difficult problems of
implicit standard setting in private litigation. It will proceed to examine
ways in which consumer safety is advanced by regulatory activity. It will
then be possible to compare and contrast the relative success and the
mutual implications of private and public law in the area of productrelated injuries.
II.

ROLE OF PRiVATE LAW

Beginning with those products having a high potential for serious harm,2
courts have come to impose strict liability on manufacturers for defects in
such products. More recently, this has resulted in a trend toward a per se
rule regarding quality control. Thus, in regard to defects arising during the
manufacturing process, it may become irrelevant to consider how much
care was used in preventing harmful products from getting into the marketplace. Under such a standard, neither the fact that present technology
is incapable of more completely eliminating defective products nor the fact
that further reductions in defect frequency would be prohibitively expensive is of any concern.3
More recently, there has been a tendency to extend this per se rule to
product designs and to impose strict liability for hazards inherent in products as well as for those produced inadvertently during manufacture. Unlike the duty with respect to product defects, however, that duty with
respect to product design has been more flexible.' In circumstances where
the hazard can not be designed out of the product because of economic or
technolgical impossibility, courts have offered the alternative of reducing
the risk by way of warnings or instructions.5
While the imposition of strict liability for manufacturing defects may
come close to making a manufacturer a guarantor of user safety, this has
2. See, e.g., the discussion of early imposition of implied warranty in the sale of foods in
Prosser, The Assault Upon the Citadel, 69 YALE L.J. 1099, 1103 (1960).
3. See RESTATEMENT OF TORTS (SECOND) §402A, comment k at 353 (1965). While comment
k indicates an unwillingness to impose liability in the case of unavoidably unsafe products,
there is a tendency to shift responsibilities to sellers, even under these circumstances. Consider recent decisions concerning blood banks and the risk of serum hepatitis, e.g., Cun2d 443, 266 N.E.2d 897 (1970). It seems more
ningham v. McNeal Memorial Hosp., 47 Ill.
reasonable to treat such matters, if the hazard is known to the seller, as ones of informed
consent. See Field and Piacenza, Informed Consent and the Investigational Use of Medical
Devices: A Comparison of Common Law Duties With Those Imposed Under Section 520(g)
of the Medical Device Amendments of 1976, 32 FOOD,DRUG, Cosm. L.J. 585 (1977). Consider
also the problem of trichinosis in pork. Liability usually does not obtain for this hazard, but
its patency ought alone, to preclude recovery. See Silverman v. Swift & Co., 141 Conn. 450,
107 A.2d 277, 281 (1954). Also 2 R. FRUMER AND M. FREIDMAN, PRODUCTS LIABILITY 25.04(2)(d)
(Cum. Supp. 1976). In general, see Twerski et al., note 1, supra at 518-21.
4. See, e.g., Twerski et al., note 1, supra.
5. Id. at 515. The authors persuasively argue that the alternative of warnings should be
sparingly used lest their effectiveness be diluted.
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been accepted with little ado. In stark contrast, the trend toward liability
for design defects has raised howls of protest.'
Manufacturers complain that they are obligated to design products of
inferior utility or prohibitive expense. 7 Others complain about having to
warn of patent dangers or issue directions for the normal use of common,
well-known products to avoid the danger latent in using them for a purpose
for which they were not designed.' The key terms, of course, are ones like,
"inferior utility," "prohibitive expense," "patent," and "normal." Each is
relative, and there seems to be a great deal of confusion about their use in
particular situations.
Design/warning problems become especially difficult when there exists
between the user and the manufacturer a third party with superior experience or information. Should the manufacturer be liable when such a person
has failed, for example, to advise the user of potential dangers? The situation is quite perplexing when the third party is a parent.'
This can be illustrated with three representative cases arising in the past
decade. In the first, a small child was scalded when she tipped over a steam
vaporizer on a nocturnal trip to the bathroom, and the court upheld a jury
verdict finding the manufacturer liable.'" In the second, a twelve- year-old
was struck in the eye by a lawn dart, and a complaint filed against the
manufacturer and a retailer was dismissed." In the last, an infant was
seriously burned by caustic liquid drain cleaner when it was accidentally
2
spilled by her "putative" father, and the manufacturer was found liable.
The 1967, Wisconsin case, McCormack v. Hankscraft Co., Inc., posed
several intertwined issues.' 3 They included: (1) whether the presence of a
substantial quantity of boiling or near-boiling water in a vaporizer was
patent; (2) whether the literature accompanying the product affected the
patency of the hazard; (3) whether alternative designs were available to
6. See, e.g., Henderson, note 1, supra; Roche, Product Liability CoverageIs Dropped As
Too Costly by Rising Number of Firms, Wall St. J., Oct. 27, 1976, at 4, col. 1 (Eastern ed.).
7. See, e.g., McCormack v. Hankscraft Co., Inc., 278 Minn. 322, 154 N.W.2d 488 (1967).
For a more general discussion, see Weinstein et al., Product Liability: An Interactionof Law
and Technology, 12 DuQ. L. REv. 425 (1974).
8. E.g., Roche, note 6, supra. This, of course, is equally untrue. See, e.g., the quotation
from McCormack v. Hankscraft Co., Inc., 278 Minn. 322, 154 N.W.2d 488 (1967), corresponding to note 17, infra, and from Atkins v. Arlans Dept. Store of Norman, Inc., 522 P.2d 1020
(Okla. 1974), corresponding to note 23, infra.
9. For interesting third party cases involving (1) an employer, (2) a friend using a cosmetic
preparation packaged for professional use only, and (3) physicians, see, respectively, (1)
Hubbard-Hall Chem. Co. v. Silverman, 340 F.2d 402 (1st Cir. 1965); (2) Helene Curtis Indus.,
Inc. v. Pruitt, 385 F.2d 841 (5th Cir. 1967), cert. denied, 391 U.S. 913 (1968); and (3) Stevens
v. Parke, Davis & Co., 9 Cal. 3d 51, 107 Cal. Rptr. 45, 507 P.2d 653 (1973). Compare Stevens
with Nolan v. Dillon, 261 Md. 516, 276 A.2d 36 (1971).
10. McCormack v. Hankscraft Co., Inc., 278 Minn. 322, 154 N.W.2d 488 (1967).
11. Atkins v. Arlans Dep't Store of Norman, Inc., 522 P.2d 1020 (Okla. 1974).
12. Drayton v. Jiffee Chem. Corp., 395 F. Supp. 1081 (N.D. Ohio 1975).
13. 278 Minn. 322, 154 N.W.2d 488 (1967).
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reduce the hazard; and (4) whether parental behavior would affect recovery by the child.
In regard to patency of the defect, the court determined that there was
substantial evidence that the hazard was unknown to the parents and,
certainly, to the child." Moreover, the literature not only failed to point
out the hazard but also suggested the safety of the device, for example, by
showing it beside a sleeping infant.' 5 In regard to the design of the product,
there was expert testimony that an equally serious danger of explosion
from a plugged steam vent could have been avoided by designs other than
that of a loose fitting cap on the vaporizer.' 6 Finally, the court observed
that:
[W]e doubt that a contrary finding could be sustained. We discover no
evidentiary basis for a claim that the vaporizer was abnormally used or,
indeed, was so placed.., that the propensity of children to tip things over
... was deliberately or negligently ignored, amounting to unforeseeable
negligent conduct or assumption of risk by plaintiff's mother."
Thus, the court affirmed the jury verdict on the basis of negligence in
failing to warn, negligence in poor design, and breach of express warranty,
and went on to adopt strict liability, even though not "directly" pleaded,
with a specific holding that "neither notice nor privity need be alleged or
proved in cases like the one before us."' 8
The 1974, Oklahoma case, Atkins v. Arlans Department Store of
Norman, Inc.,"5 involving the lawn dart injury, provides some interesting contrasts. In upholding the trial court's dismissal of the action, the
supreme court stated:
Plaintiffs proceeded on three general legal theories; (1) strict liability
in tort, (2) breach of warranty, and (3) negligence.
Plaintiffs alleged that a "Lawndart" game was purchased in the toy
department of the retailer's store and that it had been manufactured by
defendant Regents Sports Corporation; that "Lawndart" is a game where
darts are thrown at a plastic ring; the dart is a thirteen-inch metal shaft
with a sharp protusion; and that the twelve year old plaintiff [Thomas]
was playing with a group of boys when Brett, the ten year old son of the
purchaser of the "Lawndart" game, was preparing to throw the dart at the
plastic ring. It was further alleged that Thomas was standing behind Brett
and away from the plastic ring; and when Brett threw the dart, it was
14. Id. at 329, 154 N.W.2d at 494.
15. Id. at 330, 154 N.W.2d at 495. This poses a situation where something would be safe
for a pre-ambulatory infant but not for a toddler. However, in the absence of a statement to
that effect, would not the former seem to include the latter?
16. Id. at 331, 335, 154 N.W.2d at 495-496 and 498.
17. Id. at 341, 154 N.W.2d at 501.
18. Id. at 339, 154 N.W.2d at 500-501.
19. 522 P.2d 1020 (Okla. 1974).
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thrown into a vertical arc approximately 10 feet high and fell behind
Brett; and that Thomas did not see the dart, but when he looked up in
response to a warning, the dart struck his eye and he sustained injuries."
Further allegations that (1) the manufacturer had designed a product
inherently dangerous to children, that (2) both defendants knew or should
have known of their dangerous capabilities, and that (3) there was a failure
to warn, were also recited. However, the Oklahoma Supreme Court noted:
Although plaintiffs alleged that the minor defendant, Brett, "was negligent in throwing the lawndart over his head and causing same to fall
behind him instead of throwing the dart in front of him," plaintiffs did
not allege, inter alia, that a defect in the design or manufacture of the dart
was the proximate cause of the dart striking the minor plaintiff. The dart
in question was not designed or manufactured to be thrown at an individual but at a plastic ring or another target.
Plaintiffs' pleadings do not state a cause of action against the defendants, and the trial court did not err in sustaining defendants' demurrers
and dismissing the action."
From the decision, it cannot be determined with certainty whether the
plaintiff failed to allege proximate cause on all counts; but there is reason
to think otherwise. The court cited and discussed, briefly, cases from Illinois, Tennessee, California, and Ohio dealing with injuries from toys. In
all cases, it appeared that the danger posed was patent." For that reason,
there seemed to be a holding on the merits that, as a matter of law, the
danger was sufficiently patent and that carelessness on the part of one or
both of the children (or although it wasn't mentioned, possibly a failure of
adequate parental supervision) was an intervening act. In that respect the
following language seems especially significant:
A warning that the dart should not be thrown in the direction of anyone
would have hardly done more than apprise even a minor of what he already knew ....
There are many toys and playthings, perfectly harmless and inoffensive
in themselves, but whose common use can be perverted into a dangerous
use or design, and there are very few of the most harmless toys which
cannot be used to injure another. The dart's propensities to cause injury
is [sic] demonstrated ... but ... an injury ... does not necessarily mean
that the manufacturer or retailer are liable."
The third case chosen for illustration is Drayton v. Jiffee Chemical
Corp." While it is similar in several respects to McCormack, in two ways
20.
21.
22.
guns,
23.
24.

Id. at 1020-1021.
Id. at 1022.
Id. at 1021; included were darts, baseballs and bats, penknives, hatchets, bicycles, air
and bows and arrows.
Id. at 1022.
395 F. Supp. 1081 (N.D. Ohio 1975).
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it is quite different.
It is similar to McCormack since injury to a preliterate child was closely
related to parental action and because both product design and product
labeling were urged by the plaintiff to give rise to manufacturer liability
under the standard trilogy of theories. It is also similar because liability
was found on the basis of each theory. The case differs in that the plaintiff
tried to predicate liability on the characteristics of product packaging in
addition to product labeling and composition (design).
In discussing the negligence count, the Drayton court dismissed liability
based on either the labeling or the container design. In regard to the former, it was noted that "[w]hile it is arguable that the label might be
made more informative and therefore make potential purchasers more
wary, the law does not require such labeling specificity."2 5 In regard to the
container design, the court observed that "plaintiffs have not shown ...
that a reasonably prudent man .. .would have packaged liquid-plumr
differently.""6
Thus, liability was predicated on composition, and the court's view of
the matter is best addressed in regard to the strict liability theory:
Defendants' product has been proven defective in that it was negligently
designed to include an unreasonably caustic chemical in unnecessarily
high concentration so as to render it inherently and unreasonably dangerous for its intended use. Since this defect in the liquid-plumr was the
result of defendant's negligent design it was necessarily present at the
time Jiffee sold the product to the public. The defect manifested itself
while liquid-plumr was being used for its ordinary intended purpose and
such defect was a direct and proximate cause of Terri Drayton's injuries.
Finally, Terri's presence in the second floor bathroom of her home could
reasonably be anticipated by the defendant. Applying the foregoing facts
and discussion, it is clear that plaintiffs have
established defendant's
2
liability on a theory of strict liability in tort.
There are several reasons these cases were chosen. First, as discussed
earlier, the situations presented by them pose extremely difficult issues for
courts to resolve. McCormack and Drayton, in particular, demonstrate the
number of complex trade-offs which may have to be made to determine
liability. For example, had the court in Drayton attempted to deal with
solely the packaging issue, it would have been presented with serious difficulty.2 Second, these cases illustrate that, in the best of circumstances,
trial courts cannot meaningfully redress personal injuries.2 9 Even to the
extent that monetary redress is adequate, recovery is slow and difficult to
25. Id. at 1090.
26. Id.
27. Id. at 1094.
28.
29.

See note 87, infra, and accompanying text.
This is to say that courts cannot replace lost eyes or skin, much less children.
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obtain.30 For that reason, it is useful to consider the extent to which the
cases may have lessened the likelihood of future injuries to persons similarly situated.
The litigation did little in the Atkins case to reduce the risk of future
injury.3 Indeed, the best known manufacturer of lawn darts did not act
until compelled by subsequent regulatory action.32 Even in the
McCormack case, where liability was found, the manufacturer was reluctant to act to reduce the risk of future injury. This is documented in
hearings which eventually resulted in creation of the Consumer Product
Safety Commission.13 Only in the Draytoncase was the manufacturer induced to take action. It is reported in the case itself that not only did the
manufacturer cease using the term "safe" (upon which express warranty
liability had been partially based) in its advertising, but the product was
also reformulated (from 26% to 5% aqueous solution of sodium hydroxide
or common lye) so as t6 be both safer and more effective for clearing
34

kitchen drains.

Nevertheless, private litigation involving chemical burns has been rare
and its effect upon the practices of manufacturers dubious. The situation
with accidental poisonings is similar.3 In view of the fact that toxic household substances are a leading source of injuries to children under 5 years
old, the lack of reported litigation is remarkable. 3 When one considers the
30. Also in the case of children, it tends to be quite speculative. How can one determine
lost earning potential in a child who has yet to start school?
31. The discussion tends to make it difficult for a court to find liability subsequently.
Circumstances not disposed of by the case are hard to imagine.
32. See R.B. Jarts, Inc. v. Richardson, 438 F.2d 846 (2d Cir. 1971). This case was not cited
in Atkins, and it cannot be determined whether the injury in Atkins occurred before or after
Jarts.

33. FINAL REPORT OF THE NATIONAL COMMISSION ON PRODUCT SAFETY, 21 (1970).
34. 395 F. Supp. at 1093, 1085, respectively. However, as reported in the Wall St. J., Nov.
14, 1977, at 12, col. 4, the Clorox Co., which acquired Jiffee and instituted those changes,
did not change their package or label. Changes in these were later instituted in response to
yet another suit which was filed on behalf of a four-year-old who suffered injury as a result
of drinking the (apparently reformulated) product. The article also indicates "that some 80
cases of injury to infants had occurred before June 1972, but the company didn't install a
safety cap until after the incident with the Hamlin girl." Id. (The article doesn't mention it,
but, on Mar. 9, 1972, the Commissioner of Food and Drugs had proposed packaging standards
for such products. See, e.g., 37 Fed. Reg. 21,633 (1972). These regulations ultimately issued,
as 16 C.F.R. §1700.14(a) (1977), as discussed at note 86, infra, and accompanying text.) In
any event, the Hamlin matter was reported in the newspaper article as recently settled for
$500,000.00 (five years after the injury).
35. See, e.g., Rumsey v. Freeway Manor Miniwax, 423 S.W.2d 387 (Tex. Ct. Civ. App.
1968). There a child was poisoned by an insecticide placed in soda caps by his mother.
36. See, e.g., ANNUAL REPoRT OF THE CONSUMER PRODUCT SAFETY COMMISSION (hereinafter
CPSC), 119 (1976). Bicycles lead the list of dangerous products under an index adjusted for
age, frequency, and severity of injury. They are followed by stairs, football, baseball, playground equipment, swimming, beds, liquid fuels (no. 9), nails, basketballs, and chairs and
sofas. Number 13 on the list is "Bleaches and Dyes, Cleaning Agents and Caustic Com-
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fact that many of these products are attractively scented, colored and
packaged, it is even more astounding. 7
Further, a written warning or even a skull and crossbones is unlikely to
have any effect on their attractiveness to preliterate children. It would
seem that the only effective mechanism for reducing injuries would be the
use of packaging designed to restrict the access of toddlers to these products. Yet, private law had no effect in inducing manufacturers to redesign
packaging.3 8
There seem to be two reasons for this, and depending on the circumstances, both are apt to be responsible for the dearth of reported litigation.
First, there is the hurdle of intervening parental negligence. Even under
theories of strict liability or warranty, such a factor appears to be potent
in preventing recovery. 9 Aside from this, courts appear to be reluctant to
second-guess manufacturers on design choices.40 In the case of packaging
design, few problems pose more difficult, technical issues and complex
trade-offs than poison prevention packaging. It is no simple matter to
design restricted access for toddlers and unrestricted access for adults. In
many instances, this may translate into a completely childproof package
which is also inaccessible to a substantial segment of the adult population."'
Such situations afford an especially good opportunity to examine the
function of private law in advancing consumer safety. Given the realities
of today's marketplace, numerous injuries can occur without consumers
being aware of their frequency or severity. Manufacturers, thus, have better opportunities than users to acquaint themselves with the product's
potential for harm. 4 Even where improvements in design or reductions in
the frequency of defects are economically or technically impossible, competitive pressure may provide an incentive for innovation if liability is
pounds." Number 22 is yet another subclass of household chemicals. To put the matter in
perspective, matches are no. 35 and razors and razor blades are no. 91 on the list.
37. E.g., note 33, supra at 22. See CPSC Fact Sheet No. 21 Poisonous Household Products
(1974).
38. The so-called "incident with the Hamlin girl" is the only evidence that could be found
to the contrary. In many cases, e.g. Rumsey v. Freeway Manor Miniwax, 423 S.W.2d 387
(Tex. Ct. Civ. App. 1968) and Drayton v. Jiffee Chem. Corp., 395 F. Supp. 1081 (N.D. Ohio
1975), the issue is either not raised or it would be inappropriate to raise it. In Rumsey, for
example, the child did not get access to the container but to the bottle caps of roach poison
which his 6 year old friend was able to reach.
39. See, e.g., Atkins v. Arlans Dep't Store of Norman, Inc., 522 P.2d 1020, 1022 (Okla.

1974).
40. Even in Drayton v. Jiffee Chem. Corp., 395 F. Supp. 1081 (N.D. Ohio 1975) this is
apparent. See, e.g., the quotation at 395 F. Supp. at 1090.
41. See note 89-93, infra, and accompanying text.
42. See, e.g., Drayton, 395 F. Supp. at 1090. See also Calabresi and Hirschoff, Toward a
Test for Strict Liability in Torts, 81 YALE L.J. 1055, 1060-65 (1972). Under a recent regulatory
proposal, this opportunity would become an obligation; see 42 Fed. Reg. 57,642 (1977).
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nevertheless imposed.43 Also, during a period where the risk of harm remains constant, a manufacturer may be able to internalize the cost of user
injuries and distribute the risk more equally among the consumer popula4
tion.
However, these situations also illustrate some of the more serious problems in imposing this sort of burden in non-defect cases. First, careful users
may have to absorb the cost of losses incurred by careless users of products. 45 Second, those costs may go beyond those that are reflected in higher
prices. In high-risk-high-benefit industries such as pharmaceuticals, the
costs may be in the form of a reduced rate of improvement in health care.4"
In the case of accidental poisonings, the costs may be in the form of reduced product utility as well as availability.47 Finally, given the limitations
of private law when one or more intermediates are present, the goal of
8
injury reduction may be unattainable.
In such circumstances, public law may offer attractive options. However, when reflecting on those options, the extent to which they complement, expand, or restrict the subsequent capacity of private law should be
carefully considered.

III. ROLE OF PuBuc LAW
The history of public consumer safety law is quite parallel to that of
private law. Those products first subjected to strict liability were also the
first to be publicly regulated-and at about the same time. 9 Early atten43. See Calabresi and Hirschoff, note 42, supra at 1063. Also, in spite of the reluctance of
Hankscraft to change its design as discussed in the report cited supra, note 33, Hankscraft
does not appear presently to have any vaporizer on the market which contains enough hot
water to scald anyone. Indeed, recent Hankscraft brochures describe vaporizers/humidifiers
which either maintain water temperatures below 130 0 or employ purely mechanical means
to create a cool mist.
44. See Calabresi and Hirschoff, note 42, supra at 1063.
45. See Epstein, Products Liability: Defenses Based on Plaintiff's Conduct, 1968 UTAH L.
REv. 267, 284 (1968) and Calabresi and Hirschoff, note 42, supra at 1072. In most instances,
this criticism does not apply to defect cases where the hazard is latent and is to be unexpected. Where the hazard is apparent, as from a rusty, bulging can, recovery would probably
be barred. Compare the discussion in note 3, supra.
46. See, e.g., 123 Cong. Rec. 3238, Statement of Rep. Sarasin (daily ed. April 19, 1977),
and generally U.S. DEP'T OF COMM., INTERAGENCY TASK FORCE ON PRODUCT LIABILrrY FINAL
REPORT (Nat'l Technical Information Serv., Springfield, Va., Nov. 1977).
47. See, e.g., 37 Fed. Reg. 21,624-5 (1972).
48. See Calabresi and Hirschoff, note 42, supra at 1072. However, Drayton v. Jiffee Chem.
Corp., 395 F. Supp. 1081 (N.D. Ohio 1975), illustrates the lengths to which some courts will
go in overcoming such limitations. First, there was serious doubt as to the identity of the
product involved. Also, the child's parents did not purchase the product; their landlady
bought it. In spite of this, the child apparently received the benefit of representations of safety
upon which the landlady relied.
49. See, Prosser, note 2, supra.
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tion tended to focus more on defects than on product designs.50
However, in dealing with the avoidance rather than the redress of product injuries, the public law has complemented rather than duplicated
private action. Thus, under the 1906 Pure Food and Drug Act, 51unwholesome products could be removed from the market as soon as they were
discovered, and in general, it has been unnecessary for injury to precede
action.
Another important distinction is that, at least until recently, the number
of products subject to public scrutiny has been relatively limited. 2 However, while no consumer product currently escapes potential regulations,
many products are, in fact, unregulated.u Others are subject only to general regulatory control." It, thus, becomes necessary to pay careful attention to the scope and nature of regulations for a particular product.
For example, steam vaporizers were probably subject to regulatory control at the time of the McCormack decision but had escaped attention."
At present they are subject not only to the general jurisdiction of the
Consumer Product Safety Commission (hereinafter the CPSC)1 but also
to the specific jurisdiction of the Food and Drug Administration (hereinafter the FDA), under the Medical Device Amendments of 1976.51 Nevertheless, there appear to be no regulations applicable only to vaporizers."
50. Id. at 1105-06.
51. Pub. L. No. 59-384, 34 Stat. 768. For example, under present law, a food is deemed
to be adulterated merely "if it has been prepared, packed, or held under insanitary [sic]
(emphasis added).
conditions whereby it may have become contaminated with filth.
21 U.S.C.A. §342(a)(4) (1972).
52. Not until 1972 were consumer products regulated generally under the Consumer Product Safety Act, 15 U.S.C.A. §§2051-2087 (1974 & Supp. 1977).
53. See, e.g., 1976 CPSC RmiOar, note 36, supra at 5.
54. Id.
55. 21 U.S.C.A. §352(f)(2) (1972) provides that a medical device shall be deemed misbranded "[u]nless its labeling bears . . . (2) such adequate warnings against use . . . by
children where its use may be dangerous to health .. " 21 U.S.C.A. §321(h) (1972), at that
time, provided that a device was, inter alia, an instrument intended for use in mitigation or
treatment of disease. This had been the law since 1938; see Federal Food, Drug, and Cosmetic
Act, Pub. L. No. 52-717, §§502(f)(2), 201(h), 52 Stat. 1040 (1938). While §§352 and 321(h)
were amended in 1976, see 21 U.S.C.A. §§352, 321(h) (Supp. 1977), the language quoted
above remains the same.
56. 15 U.S.C.A. §2052(a)(1)(H) (1974). This section excludes "devices" as defined in 21
U.S.C.A. §321(h) (Supp. 1977) as a "consumer product." If it could be argued that the
medical device definition (note 55, supra) didn't fit the product, then it would clearly fit the
definition of "any article ... produced ... (i) for sale to a consumer for use in or around a ..
. household .. " 15 U.S.C.A. §2052(a)(1) (Supp. 1977). For a general discussion of this kind
of problem, see Schwartz, ProtectingConsumer Healthand Safety: The Need for Coordinated
Regulation Among Federal Agencies, 43 GEo. WASH. L. REV. 1031, 1054 (1975).
57. 15 U.S.C.A. §555, 21 U.S.C.A. §§301-331, 334, 351-352, 358, 360, 376, 379, 381 (Supp.
1977).
58. Nor is it likely that there will be. Following the 1976 amendments, 21 U.S.C.A. §360c
(Supp. 1977) provides that if controls such as those of §352(f)(2) are "sufficient to provide
reasonable assurance of safety," performance standards and premarket approval will not be
required.
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Thus, while there has been a growing dissatisfaction with ad hoc and
post hoc mechanisms for dealing with issues of public safety, few products
have been the subject of specific regulation." In regard to manufacturing
defects, a few products are subject to detailed manufacturing regulation,
but most are not.60 In regard to product design, only a handful of products
are subject to premarket testing,' and while carefully drafted design or
labeling standards are becoming more common, there are still many
largely unaffected products.2
The regulation of most products is in stark contrast to that to which
pharmaceuticals are subjected. Safety testing of new drugs has been required since 1938.3 Efficacy testing has also been required since 1962.64
Before a new pharmaceutical can presently come onto the market, its
safety must first be established with animal studies and its safety and
efficacy demonstrated in carefully conducted clinical investigations. 5 In
clinical investigations a double-blind experimental design is used. In such
a testing design, a placebo 6 or a drug of established safety and effectiveness is given to a fraction of the patients-and neither they nor the person
administering the drug is allowed to learn whether a particular patient is
getting the control or the experimental substance."
Following such tests, appropriate dosages are determined and labeling
is carefully written to warn of possible side effects and dangers which may
be involved with use of the drug. 6 There is next a period where the product
is sold only by prescription, and further data is collected. If, after an
59. See note 53, supra. The number of products alone precludes regulation of all products,
without a massive amount of money. See also Curlin, Saving Us From Ourselves: The Interaction of Law and Science-Technology, 47 DEN. L.J. 651 (1970).
60. See, e.g., the Food and Drug Administration's Current Good Manufacturing Practices
Regulations, 21 C.F.R. §§210-229 (1977).
61. See Geller, The Medical Device Amendments of 1976 - Major Features and
Comparisons, 31 FOOD, DRUG, CosM. L.J. 424, 439 (1976). (The article discusses some of the
medical devices).
62. See, e.g., notes 58 and 59, supra. Consider the length of time involved in establishing
a consumer product safety standard for swimming pool slides; see 41 Fed. Reg. 2742 (Jan.
11, 1976), 16 C.F.R. §1207 (1977).
63. See, e.g., STAFF OF HOUSE SUBCOMM. ON PUBLIC HEALTH AND ENVIRONMENT OF THE
COMM. ON INTERSTATE AND FOREIGN COMMERCE, 93D. CONG. 2D SEss., A BRIEF LEGISLATIVE
HISTORY OF THE FOOD, DRUG AND CosMEnc ACT 3 (Comm. Print No. 14, 1974).
64. Id. at 15. This was prompted by the thalidomide controversy.
65. Id. at 16. See also 21 U.S.C.A. §§355(b) and (i) (1972).
66. A "placebo" is a product, like a sugar pill, with no known therapeutic value. For an
interesting discussion of problems that this causes, see Thomas, Biostatistics in Medicine,
198 SCIENCE 675 (1977) (an editorial). Indeed, most of the Nov. 18, 1977, issue is devoted to
statistics and ethics in medical research.
67. Id. The reason for this is "the remarkable potency of placebos in providing transient
Id.
relief of symptoms in many illnesses .
68. 21 U.S.C.A. §355(b) (1972).
69. 21 U.S.C.A. §355(j) (1972).
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appropriate amount of time, it is determined that little risk is posed by
self medication, the drug is released, again with carefully drafted labeling,
for over-the-counter sale to the public.7 0
Consider whether such extensive regulation would be warranted before
a new vaporizer could come onto the market. Even if it were to be regarded
as a medical device, it is likely that it would be sold subject to general
requirements concerning mechanical, thermal or electrical hazards.' To
the extent that such hazards could not be eliminated, it might be subject
to specific labeling requirements.7
Toys provide an interesting contrast with both drugs and medical devices. While they are not subject to premarket clearance and must usually
comply only with general rules concerning common dangers, they cannot
73
be marketed at all unless their hazards have been largely eliminated.
Warnings are not tolerated unless the risk is quite minimal.74
In this respect the lawn dart example is interesting. What is a "toy"?
Obviously a 12 gauge shotgun is not because it is not intended for use by
children.75 However, as originally marketed, lawn darts were clearly
"toys": the way they were advertised, labeled and sold (e.g. in toy departments and toy stores),76 created at least an impression that they were
suitable for use by children. As toys, they do not comply with the present
70. 21 U.S.C.A. §355(b) (1972). The prescription period could conceivably be dispensed
with, but it seems unlikely that a period of marketing a new product under professional
scrutiny would be dispensed with very readily. 21 U.S.C.A. §§811 and.812 (1972) establish
the standards for what shall be prescription drugs.
71. 21 U.S.C.A. §360c (Supp. 1977) does not spell out these specific hazards, but it does
distinguish between the kinds of control appropriate for three classes of device, depending
generally on the degree of hazard involved. Only Class Ell devices, posing the greatest degree
of hazard, are subject to premarket approval.
72. Compare 21 U.S.C.A. §§352(r) and (s) with (f)(2) (Supp. 1977).
73. Toys are regulated under the Federal Hazardous Substances Act, 15U.S.C.A. §§12611274 (1974 & Supp. 1977); §1261(f)(1)(D) defines as a "hazardous substance" a "toy or other
article intended for use by children which the Secretary by regulation determines. . .presents
an electrical, mechanical, or thermal hazard." The word "Commission" should be read for
the word "Secretary." See 15 U.S.C.A. §2079 (Supp. 1977).
74. 15 U.S.C.A. §1261(q)(1) (1974) defines a "banned hazardous substance" as: "(A) any
toy... which is a hazardous substance ... I which the Secretary by regulation classifies [as
such] . . . on the basis of a finding that, notwithstanding such cautionary labeling as is or
may be required .... protection of public health and safety can be adequately served only
by keeping [it] . . . out of . . . interstate commerce . . . ." This provides an example of
legislative risk/benefit assessment. Unavoidably hazardous drugs and medical devices can be
labeled to reduce warnings, but toys cannot be, due to the above provision. The drugs may
well have a benefit which outweighs the risk, but the toys are quite unlikely to present such
a difficult issue. However, it is interesting that a specific exception was made for products
such as chemical sets in 15 U.S.C.A. §1261(q)(1)(i) (1974). See 16 C.F.R. §1500.83(a)(23)
(1977) for labeling requirements on these chemical sets.
75. E.g., 15 U.S.C.A. §1261(f)(1)(D) (1974).
76. See Atkins v. Arlans Dep't Store of Norman, Inc., 522 P.2d 1020, 1020-1021 (Okla.
1974).
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standards for mechanical hazards and are, thus, banned from sale." While
lawn darts are still on the market, they are no longer "toys." Manufacturers have been restricted in the way they are allowed to promote and market
the product. Additionally, they are under an affirmative obligation to label
the product as inappropriate for use by children.7"
Household substances which are toxic or corrosive are subject to similar
regulation." Warnings, alone, are inadequate unless the risk is low. 8 1 Under

the Federal Hazardous Substances Act8 ' (hereinafter HSA), and the Poison
Prevention Packaging Act of 19702 (hereinafter PPPA), unless a product
cannot be reformulated to be non-toxic or non-corrosive, it must either be
packaged in such a way as to restrict the access of children to it or bear
"conspicious labeling stating: 'This package for households without young
children .... 1
In 1972, when the CPSC was created, authority for poison prevention
packaging was transferred from the FDA to it." The CPSC currently has
authority to "establish . . .standards for the special packaging of any
household substance if . . .special packaging is required to protect children from serious personal injury or serious illness . . . . " There is also
authority to "prohibit. . .packages. . .(determined to be) unnecessarily
88
attractive to children.

While poison prevention packaging is not subject to premarket approval
and double-blind studies, it is required to be demonstrated as adequate by
careful premarket testing. 7 For that reason, the regulations governing the
testing and use of such packaging provide an excellent basis for considering
the intricate workings of the public law. Regulations of the CPSC appear
in Chapter II of Title 16 of the Code of Federal Regulations." For example,
16 C.F.R. §1700.14 lists substances requiring special packages. These include aspirin and other drugs, furniture polish containing petroleum distillates, drain cleaners, and paint solvents. 8
77. 16 C.F.R. §1500.86(a)(3) (1977) sets forth standards by which lawn darts may be
exempted from "banned hazardous substance" classification.
78. Id.
79. 15 U.S.C.A. §1261(f)(1)(A) (1974) defines them as "hazardous substances."
80. 15 U.S.C.A. §1261(q)(1) (1974). For a brief discussion of the limitations of labeling
re: hazardous substances, see CPSC Fact Sheet No. 55 The Federal Hazardous Substances
Act (Rev. 1977).
81. 15 U.S.C.A. §§1261-1274 (1974 & Supp. 1977).
82. 7 U.S.C.A. §135 (Supp. 1977), 15 U.S.C.A. §§1261, 1471-1476 (Supp. 1976), 21
U.S.C.A. §§343, 352-353, 362 (Supp. 1976).
83. 15 U.S.C.A. §1373(a) (1974).
84. 15 U.S.C.A. §2079 (1974).
85. 15 U.S.C.A. §1472(a)(1) (1974).
86. 15 U.S.C.A. §1472(d) (1974). For example, a cartoon character should not appear on
a package containing harmful products.
87. 16 C.F.R. §1700.20(c) (1977).
88. 16 C.F.R. §§1000-1750 (1977).
89. 16 C.F.R. §1700.14(a) (1977). See also note 34, supra.
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The regulations establishing standards and means of ascertaining the
effectiveness of poison prevention packaging are a model of clarity and
precision. Only in §1700.15(a), is resort had to the ambiguous phrase,
"appropriate scientific evaluation." 9 0 Words such as "reasonable" and
"normal" are conspicuous by their absence. Moreover, in §1700.20, the
regulations incorporate a remarkably clear example of what might be regarded as an "appropriate scientific evaluation."" For that reason, these
provisions have been placed in the text of the paper-and have not been
tucked away in a footnote where they might be missed by a casual reader.
(See Exhibit A.)
It is obvious that these regulations do not contemplate that children will
be totally safe from harmful household substances. Section 1700.15(b)(1)
only calls for 85% effectiveness without and 80% effectiveness with a demonstration. Section 1700.20(a)(2) provides only 5 minutes for opening the
container. Thus, even without a demonstration, 15% of the children in the
target population may be able to open a poison prevention package within
5 minutes of gaining access to it.
Even at that, one of the trade-offs is that §§1700.15(b)(2) and
1700.20(a)(4), taken together as above, provide for one adult in ten not
being able to open the package, as directed by printed instructions, within
5 minutes. This is not as much of a price as it may initially seem. The
PPPA provides that conventional packaging may be made available for the
elderly or handicapped. 2 Also, if literacy is the problem, it should be no
more than an initial minor inconvenience." Finally, with the exception of
aerosol packages, most substances can be repackaged by the purchaser.
The PPPA provides for issuing, amending, or repealing regulations,' and
provides for preemption of "any standard for special packaging. . .which
is not identical to the standard established under. . .this Act."" Thus,
aside from limited provisions for entertaining an application for a local
exception to a regulation, federal jurisdiction to promulgate packaging
standards is exclusive."
Federal enforcement of the PPPA is obtained through Acts which regulate the particular household substances that must be packaged in accordance with the special packaging standards. For example, caustic drain
cleaners are generally regulated under the HSA.'
90. 16 C.F.R. §1700.15(a) (1977).
91. 16 C.F.R. §1700.20 (1977).
92. 15 U.S.C.A. §1473(a) (1974).
93. Le., in having someone who is literate demonstrate use of the package.
94. 15 U.S.C.A. §1474 (1974).
95. 15 U.S.C.A. §1476 (Supp. 1977).
96. The capacity to promulgate identical standards is, in essence, only the capacity to
enforce the federal standards. For a recent case discussing federal preemption in the area of
public consumer regulation, see Jones v. Rath Packing Co., 430 U.S. 519 (1977).
97. 15 U.S.C.A. §§1261, 1263-68 (1976).
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Exhibit A
In §1700.15, the standards for packaging of poisons provide:
"[T]he Commission has determined that packaging designed and constructed to meet the following standards shall be regarded as 'special packaging' ...

(a)

General requirements. The special packaging must continue to

function ... when in actual contact with the substance contained therein.

This requirement may be satisfied by appropriate scientific evaluation
• . . that . . . the substance will not compromise or interfere with the

proper functioning of the special packaging. The special packaging must
also continue to function . . . for the number of openings and closing

customary for its size and contents. This requirement may be satisfied by
appropriate technical evaluation ....
(b) Effectiveness specifications. Special packaging, tested by the
method described in §1700.20, shall meet the following specifications:
(1) Child resistant effectiveness of not less than 85 percent without a
demonstration and not less than 80 percent after a demonstration of the
proper means of opening such special packaging. In the case of unit packaging, child-resistant effectiveness of not less than 80 percent.
(2) Adult-use effectiveness of not less than 90 percent.
(c) Reuse of special packaging. Special packaging for substances subject to the provisions of this paragraph shall not be reused.
(d) Restricted flow. Special packaging subject to the provisions of this
paragraph shall be special packaging from which the flow of liquid is so
restricted that not more than 2 milliliters of the contents can be obtained
when the inverted, opened container is taken or squeezed once or when the
container is otherwise activated once."
16 C.F.R. § 1700.15 (1977).
In §1700.20, testing procedures provide:
"(a)

. . . 16 C.F.R. §1700.15 (1977). (1)

Use 200 children between the

ages of 42 and 51 months inclusive, evenly distributed by age and sex, to
test the ability of the special packaging to resist opening by children. The
even age distribution shall be determined by having 20 children (plus or
minus 10 percent) whose nearest age is 42 months, 20 whose nearest age is
43 months, 20 at 44 months, etc., up to and including 20 at 51 months of
age. There should be no more than a 10 percent preponderance of either
sex in each age group. The children selected should be healthy and normal
and should have no obvious or overt physical or mental handicap.
(2) The children shall be divided into groups of two each. The testing
shall be done in a location that is familiar to the children; for example,
their customary nursery school or regular kindergarten. No child shall test
more than two special packages, and each package shall be of a different
type. For each test, the paired children shall receive the same special
packaging simultaneously. When more than one special packaging is being
tested, they shall be presented to the paired children in random order, and
this order shall be recorded. The special packaging, each test unit of which,
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if appropriate, has previously been opened and properly resecured by the
tester, shall be given to each of the two children with a request for them
to open it. (In the case of unit packaging, it shall be presented exposed so
that the individual units are immediately available to the child.) Each
child shall be allowed up to 5 minutes to open the special packaging. For
those children unable to open the special packaging after the first 5 minutes, a single visual demonstration, without verbal explanation, shall be
given by the demonstrator. A second 5 minutes shall then be allowed for
opening the special packaging .... If a child fails to use his teeth to open
the special packaging during the first 5 minutes, the demonstrator shall
instruct him, before the start of the second 5-minute period, that he is
permitted to use his teeth if he wishes.
(3) Records shall be kept on the number of children who were and were
not able to open the special packaging, with and without demonstration.
The percent of child-resistant effectiveness shall be the number of children
tested, less the test failures, divided by two. A test failure shall be any
child who opens the special packaging or gains access to its contents. In
the case of unit packaging, however, a test failure shall be any child who
opens or gains access to the number of individual units which constitute
the amount that may produce serious personal injury or serious illness, or
a child who opens or gains access to more than 8 individual units, whichever number is lower, during the full 10 minutes of testing. The determination of the amount of a substance that may produce serious personal injury
or serious illness shall be based on a 25-pound child. Manufacturers or
packagers intending to use unit packaging for a substance requiring special
packaging are requested to submit such toxicological data to the Commission.
(4) One hundred adults, age 18 to 45 years inclusive, with no overt
physical or mental handicaps, and 70 percent of whom are female, shall
comprise the test panel for normal adults. The adults shall be tested individually, rather than in groups of two or more. The adults shall receive
only such printed instructions on how to open and properly resecure the
special packaging as will appear on the package as it is delivered to the
consumer. Five minutes shall be allowed to complete the opening and,
if appropriate, the resecuring process.
(5) Records shall be kept on the number of adults unable to open and
the number of the other adults tested who fail to properly resecure the
special packaging. The number of adults who sucessfully open the special
packaging and then properly resecure the special packaging (if resecuring
is appropriate) is the percent of adult-use effectiveness of the special packaging. In the case of unit packaging, the percent of adult-use effectiveness
shall be the number of adults who successfully open a single package.
(6) The standards published as regulations issued for the purpose of
designating particular substances as being subject to the requirements for
special packaging under the act will stipulate the percent of child-resistant
effectiveness and adult-use effectiveness required for each ...
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(c) It is recommended that manufacturers of special packaging, or
producers of substances subject to regulations issued pursuant to the act,
submit to the Commission summaries of data resulting for tests conducted
in accordance with this protocol."
16 C.F.R. §1700.20 (1977).
The Act defines a "misbranded hazardous substance" as a hazardous
substance which is packaged in violation of poison prevention packaging
standards, and as well, prohibits interstate traffic in such misbranded
substances and provides for criminal penalties, seizures, and injunctions.
Again, state regulatory action can be taken to enforce identical provisions promulgated under state law,"8 and sanctions similar to the federal
ones could be used to that end." But the most pressing concern in this
analysis is the question of the extent to which such standards control or
may be enforced in private tort litigation.

IV.

THE INCREASING NEED FOR BE"rER PRIVATE/PUBLIC RECONCILIATION

Private and public law, as discussed above, have tended to complement
one another in improving consumer welfare. While private action frequently results in implicit standard setting, its primary goal is to redress
personal injuries; future improvement in product safety is but a serendipitous by-product. In contrast, public action is directed to the avoidance of
injuries in the first instance and is rarely concerned with merely compensating for injuries which have occurred.'" °
With the greater availability of time and technical expertise, a larger
data pool, and considerably expanded opportunity for the airing of diverse
viewpoints, a regulatory body is usually more effective in dealing with
controversial technical issues and in balancing important, but competing,
social goals. Moreover, a public forum has been seen as serving a need for
more uniformity in commercial obligations. Indeed, a concern that manufacturers may be subjected to widely diverse duties has resulted in a trend
toward the inclusion of express preemption provisions in federal product
°
legislation. '1
Thus far, only state legislative or regulatory action seems to
be affected,102 but if differing standards cannot be promulgated by state
98. Note 96, supra, and accompanying text.
99. Note 97, supra, and accompanying text.
100. There are minor exceptions to this. For example, 15 U.S.C.A. §2064(d) (1976) allows
repairs, replacements, and refunds to consumers.
101. See 15 U.S.C.A. §1261 (1976) and 15 U.S.C.A. §2075 (1976). See also Jones v. Rath
Packing Co., 430 U.S. 519 (1977), note 96, supra.
102. Id. Indeed, outside of the area regulated by the National Labor Relations Board,
adjudicatory preemption is quite rare. For an interesting recent case showing the kinds of
problems that are raised, see Local 496, Nat'l Ass'n of Letter Carriers v. Austin, 418 U.S. 264
(1974).
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legislatures and regulatory bodies, it seems to go without saying that standards set by a trial court, with even less time, money, and expertise,
03
cannot be tolerated.
However, lest the point be misinterpreted, it should be stated that this
is not a plea for ending product design litigation. Much has been accomplished through such litigation toward improving consumer safety. It is
reasonable to assume that it will continue to make important contributions
in placing responsibilities to act and to act properly on parties best able
to avoid future harm. While this will be necessary where regulatory supervision is, in fact, absent or pro forma,1'0 the capacity to set standards in
private litigation should be diminished where a fully considered balancing
of complex and competing product safety issues has been achieved (at
considerable expense) in a forum where all who chose to speak are given
an opportunity.10 5
The view that regulatory action merely sets a minimum standard of
conduct fails to recognize that public law has become quite specific in
regard to certain problems. A far better understanding of the related, but
distinct, objectives of public and private law and of the alternative means
for attaining them is required.'"' Thus, a brief consideration of the possible
kinds of confrontation which might be raised in future cases similar to the
ones discussed earlier seems warranted.
First, as was the situation when McCormack was decided, legislation
may have created regulatory jurisdiction which has gone unexercised.' °7 A
mere possibility of regulatory action certainly ought to have little effect on
private litigation. Further, the fact that such jurisdiction is now far more
explicit does not appear to be significant-at least in the absence of its
being exercised. General regulatory standards should probably be viewed
similarly, especially where they are applicable to wide classes of products.
For example, rules generally prohibiting mechanical, thermal, or electrical
hazards in toys are not likely to be very helpful in determining whether a
particular toy has been defectively designed or made.
While recent regulatory action has focused more on design than defect
problems, several products are made under fairly detailed regulations established to reduce the likely incidence of product defects.' 8 Should com103. But see note 106, infra.
104. See DeSantis v. Parker Feeders, Inc., 547 F.2d 357, 361 (7th Cir. 1976), where the
court dismisses literature stating that "[e]ven a child can do your feeding." True or not,
this claim might well bring a piece of agricultural equipment within the jurisdiction of the
CPSC under 15 U.S.C.A. §1261(f)(1)(D) (1974) as discussed in notes 73, and 74, supra.
105. See, e.g., 37 Fed. Reg. 21,633 (1972).
106. For an interesting case citing the "minimum standard" rule but nevertheless applying the state strict liability standard, see Raymond v. Riegel Textile Corp., 484 F.2d 1025,
1027 (1st Cir. 1973). See also Hurt v. General Motors Corp., 553 F.2d 1181, 1184 (8th Cir.
1977), for a case applying the "minimum standard" rule.
107. See, e.g., note 104, supra, where the feeder could have been regulated but was not.
108.

E.g., note 60, supra.
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pliance with these be regarded as a defense? This seems neither necessary
nor desirable. The function of such regulation is to reduce the frequency
of hazards created during the manufacturing process, but it is unlikely to
balance, carefully, competing concerns or to deal with attendant problems
in detail. Moreover, problems associated with product misuse and abuse
are not apt to make recovery seem unfair. 09
In comparison, regulations dealing with composition," 0 labeling,"' marketing,"' or where appropriate, packaging," 3 have become quite productspecific and comprehensive. As shown earlier, rules governing such matters
may be quite thorough in weighing the*needs of consumers with the duties
of manufacturers. Further, their promulgation is increasingly likely to involve the consideration of highly technical subject matter in pursuit of a
resolution of competing and important social goals."'
For example, it is doubtful that a trial court could establish a standard
which is equivalent, in any way, to those applicable to poisoning prevention packaging. The situation with lawn dart regulation is similar. It is
highly unlikely that a manufacturer who was in compliance could be found
liable with the current regulations applicable to that product.
Conversely, where such standards have been put into effect and have not
been complied with, it ought to be possible to obtain private recovery
where it would otherwise be impossible. In part, it would depend upon the
jurisdictional view of failure to comply with a statutory or regulatory
duty." 5 However, it ought minimally to be viewed as sufficient evidence
of neglect of duty so as to allow the case to go to a jury."' This seems
particularly significant in situations posing a possible defense of intervening parental neglect. Consider, for example, whether this defense ought not
to be considerably downgraded with regard to accidental poisonings and
caustic burns of children in the regulatory target population.' 7 Moreover,
extensive regulatory documentation of the frequency with which such injuries occur ought to be potent in establishing that unreasonable danger is
not appreciably diminished by parental supervision.""
However, a matter neither dealt with nor likely to be satisfactorily ad109. But see note 3, supra, and accompanying text. Consider, for example, the likelihood
that, in a case involving a foreign object in a soft drink, a court would consider the pros and
cons of a bottler using cans or non-returnable bottles to avoid this problem.
110. See 21 U.S.C.A. §355(b) (1972).
111. E.g., 21 U.S.C.A. §352 (Supp. 1977) and 16 C.F.R. §1500.86 (1977), notes 72 and 77,
supra, and accompanying text.
112. E.g., 16 C.F.R. §1500.86 (1977), note 77, supra, and accompanying text.
113. E.g., notes 81-86, supra, and accompanying text.
114. See, e.g., notes 89-93, supra.
115. See W. PROSSER, LAW OF ToRTs, §36, at 200 (4th ed. 1971).
116. Compare Atkins v. Arlans Dep't Store of Norman, Inc., 522 P.2d 1020 (Okla. 1974).
117. See 16 C.F.R. §1700.20(a)(1) (1977), note 89, supra, and accompanying text.
118. See note 36, supra.
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dressed by legislative action is proximate cause." 9 Once more, using poison
prevention packaging as an example, it is interesting to reflect on the
extent to which poison prevention packaging regulations would presently
affect the outcome of a case similar to Drayton.12 To make the problem
yet more difficult, assume further that the product contains the least lye
possible to be effective; and that the labeling and packaging are in conformity with applicable regulations.2 '
This would force a court to confront issues with which the Drayton court
was not faced. Ignoring the argued propensity of the container to tip, which
was effectively skirted in that litigation and which has not since been dealt
with in regulatory action, the design of the closure remains. "2 Were it
designed so as to allow the product to be released only when inverted and
squeezed, a child could not be injured if the bottle were tipped over. But
while restricted flow closures are specifically treated in the poison prevention packaging regulations, lye products are exempted from having to use
them.'23 Does this mean: (1) that there has been a specific regulatory
determination that restricted flow for lye products would unduly interfere
with the utility of the product? or (2) that the concern when the regulations
were being considered was only with ingestion of the product?1 2
If the answer to the first question was affirmative, this would seem
effectively to bar recovery predicated on dangerous design of the closure.
Alternatively, if the answer to the second question was affirmative, assuming that the court could clear the parental negligence hurdle, the regulation
probably ought to be regarded as inapposite. Should trial courts be free to
ask and answer such questions?
If regulatory action is seen as merely creating a minimum standard of
25
conduct, it seems unnecessary to ask the question, much less answer it.'
Yet if uniformity in manufacturers' obligations is to be achieved, in an
increasing number of circumstances, both will be necessary. Until more
attention is given to the problems involved in post-regulatory litigation,
119. It is interesting, however, to note that in the preemption provisions earlier discussed,
only regulations "designed to deal with the same risk of injury" 15 U.S.C.A. §2075 (1972),
are preempted. See, e.g., note 100, supra.
120. In both Drayton and Rumsey the injury resulted after the package had been opened
by an adult and the contents were in use.
121. 16 C.F.R. §1700.14(a)(5) (1977) requires only that lye solutions be packaged in conformity with §§1700.15(a) and (b) - not (d). See the latter which is quoted in the text at
note 90, supra.
122. See Drayton v. Jiffee Chem. Corp., 395 F. Supp. 1081, 1090 (N.D. Ohio 1975), note
26, supra, and accompanying text.
123. 16 C.F.R. §1700.14 (1977).
124. See 37 Fed. Reg. 21,633 (1972) in attempting to answer those questions.
125. See, e.g., Stevens v. Parke, Davis & Co., 9 Cal. 2d 51, 69, 107 Cal. Rptr. 45, 56, 507
P.2d 653, 664 (1973), where there is a serious question of whether there was compliance at
all, or, alternatively, whether unregulated conduct was the cause of the injury. See also
Raymond v. Riegel Textile Corp., 484 F.2d 1025, 1027 (lst Cir. 1973), where the problem of
private/public conflicts was at least addressed in a thorough way.
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their resolution is apt to leave much to be desired. For example, it is
interesting to consider the way these kinds of problems are treated under
the CPSA, regardless of whether those provisions may be held applicable
to toys and other products regulated under the HSA.'26 Two sections are
of especial interest.
First, the CPSA'appears to create a federal cause of action for injuries
caused by violation of a "consumer product safety rule, or any other rule
or order issued by the Commission ....""'Second, the Act provides that
"compliance with consumer product safety rules. . .under this [Act]
shall not relieve any person from liability at common law or under state
statutory law to any other person." ' (Emphasis added.)
What is a "consumer product safety rule"? This is defined in
§2052(a)(2)'9 as a products safety standard under §2056(a),' 30 which may
include:
(1) Requirements as to performance, composition, contents, design,
construction, finish, or packaging of a consumer product; [and/or]
(2) Requirements that a consumer product be marked with or accompanied by clear and adequate warnings or instructions.' 3'
These provisions raise more questions than they answer. It is not at all
clear, for example, whether §2072 deals only with jurisdiction or creates a
private federal cause of action.'32 Assuming only the former, some purpose
may nevertheless be served by reducing the number of entities likely to
interpret §2074.'3 However, it seems that legislative clarification of the
former and reconsideration of the latter would be more direct. There was
little discussion of either of these possibilities in the House Conference
3
Report, and it is hard to believe that either was fully considered.'
Tracing the rather convoluted path outlined above, it appears that the
CPSC standard, for example, for swimming pool slides, which occupies 19
pages in the C.F.R. and which took two and a half years to promulgate,
126. Although the CPSC has jurisdiction over the HSA, 15 U.S.C.A. §2079, under which
toys are regulated (see notes 73 and 74, supra), there is not uniformity in language used in
those two provisions. Compare the quotations in the text accompanying notes 127 and 128,
infra. See also Consumer Product Safety Commission Improvements Act of 1976, Pub. L. No.
94-284, §16, 90 Stat. 510 (codified at 15 U.S.C.A. §2079(d) (Supp. 1977)).
127. 15 U.S.C.A. §2072 (Supp. 1977). It seems fair to assume that the language applies
to rules or orders only under the CPSA, but because the CPSC has jurisdiction over several
acts this is, at least, ambiguous. See note 126, supra. Also since §2092 only waives diversity
(not minimum jurisdictional damages), this, too, is unclear.
128. 15 U.S.C.A. §2074(a) (1974).
129. 15 U.S.C.A. §2052(a)(2) (1974).
130. 15 U.S.C.A. §2056(a) (Supp. 1977).
131. Id.
132. Note 127, supra.
133. 16 U.S.C.A. §2074(a) (1974).
134. See 92 CONG. 2D, SEss. HOUSE CONF. Rrr. No. 1593 [to accompany S.34191 as
reported in [19721 U.S. CODE CONG. & AD. NEws 4573, 4650-1.
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could be largely ignored and, perhaps, even be inferentially amended by a
court considering an injury which had occurred on a fully complying
slide.' 35 If this can be done, the expressed preemption provision contained
in §2075 would appear to accomplish little or nothing.' 3 Again, it is difficult to imagine that such a result was consciously anticipated by everyone
voting for the bill. Indeed, there is reason to suspect that few were fully
aware of the consequences of §2072.137
V.

SUMMARY AND CONCLUSIONS

Focusing on a relatively small number of representative product hazards
posed for young consumers, this paper has attempted to describe the ways
in which they are treated by the law. Specifically, it has sought to illustrate
that, while public and private law each serve similar, if not common, goals,
their orientation and mechanisms are quite distinct.
Thus, there has been an examination of the same hazards as treated,
first, under the private law and, then, under the public law. The last
section of the paper, moreover, has attempted to analyze the interactions
of these bodies of law as they come more frequently to deal with the same
problems.
Obviously, the last has been quite speculative. Post-regulatory problems
are rare as yet, but they are going to become more common. Mechanisms
for resolving potential conflicts vary, and the circumstances in which they
may apply seem uncertain. Consequently, it appears that the need for
better reconciliation of the roles of private and public law in redressing
past and avoiding future consumer harm is already serious.
As increasing numbers of products come under highly detailed safety
regulation, the frequency and perplexity of problems caused by overlaps
is apt to result in a situation which is critical. To the extent that this paper
has demonstrated an urgency for more wide-spread and thorough attention
to such problems, it will have achieved its purpose.
135.
136.
137.

See note 62, supra.
15 U.S.C.A. §2075 (Supp. 1977).
Note 134, supra.

