
Guidelines for Deciding Product
Economic Loss Cases

By Larry E. Ribstein*t

The principal impetus for the development of a tort remedy for injuries
from defective products has been personal injuries. A vexing problem has
been whether to extend this remedy to other types of cases. Although
property damage has generally been considered to be in the personal injury
category, the courts have distinguished cases involving only "economic
loss:" the cost of repairing the product, lost profits, and the difference
between the value of the product and the price paid or value promised.
This article examines the current doctrinal distinction between economic
loss and personal injury cases and considers a policy basis for distinguish-
ing products cases according to the nature of damage incurred.

I. CURRENT APPROACH

A. In General

The present distinction between economic loss and other products cases
has resulted primarily from the development of two ostensibly different
theories of recovery of damages caused by defective products. The war-
ranty theory, now governed by the Uniform Commercial Code, is primarily
consensual. The UCC provides for liability for losses on bargains' and other
injuries resulting from the failure of the product to meet expectations2

where the seller has breached express3 or implied' warranties to the buyer.
The remedy is extended only to the buyer and certain other injured parties5

and is subject to disclaimers,' limitations of remedies,7 and a notice re-

* Assistant Professor of Law, Walter F. George School of Law, Mercer University. Johns
Hopkins University (A.B., 1968); University of Chicago (J.D., 1972). Member of the State
Bar of Illinois.

t The work of my research assistants Charles McGrady and Hulane George is gratefully
acknowledged.
1. U.C.C. §2-714(2).
2. U.C.C. §2-715.
3. U.C.C. §2-313.
4. U.C.C. §§2-314, 2-315.
5. U.C.C. §2-318.
6. U.C.C. §2-316.
7. U.C.C. §2-719.
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quirement. 8 Separate strict tort remedies for personal injury and property
damage caused by dangerous' or misrepresented'" products, resting pri-
marily on public policy, were developed through negligence and warranty
cases. The restrictions of the warranty theory were said to be contrary to
this public policy, and were disregarded in "tort" cases on the ground that
sales act warranties were contractual.'1 The courts have preserved the sep-
aration between the sales and tort theories by assigning purportedly differ-
ent types of cases to purportedly different theories. Thus, many courts
have refused to permit strict tort recovery for economic loss expressly on
the ground that the buyer's remedy for such loss must lie exclusively in
contract or under the UCC,'1 a position that has been approved by several
commentators."'

It is instructive to compare the treatment of economic loss claims in
products cases with that of such claims in tort cases generally. In non-
products cases, liability for negligent interference with economic expecta-
tions has been denied largely because of the fear of fraudulent and collusive
claims and limitless liability." Many of the cases in which liability has

8. U.C.C. §2-607(3).
9. See RESTATEMENT OF TORTS (SECOND) §402A (1965).
10. See RESTATEMENT OF TORTS (SECOND) §402B (1965).
11. See, Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr.

697 (1963); RESTATEMENT OF TORTS, (SECOND) §402A, comment m at 355-356 (1965);
RESTATEMENT OF TORTS (SEcOND) §402B, comment d at 360 (1965); Prosser, Assault Upon the
Citadel (Strict Liability to the Consumer), 69 YALE L.J. 1099 (1960).

12. Posttape Associates, Inc. v. Eastman-Kodak Co., 537 F.2d 751 (3d Cir. 1976); Plain-
well Paper Co. v. Pram, Inc., 430 F. Supp. 1386 (W.D. Pa. 1977); Midland Forum, Inc. v.
Letts Industries, Inc., 395 F. Supp. 506 (N.D. Ia. 1975); Morrow v. New Moon Homes, Inc.,
548 P.2d 279 (Alaska 1976); Seely v. White Motors Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal.
Rptr. 17 (1965); Anthony v. Kelsey-Hayes, 25 Cal. App. 3d 472, 102 Cal. Rptr. 13 (1972);
Chrysler Corp. v. Taylor, 141 Ga. App. 671, 234 S.E.2d 123 (1977); Koplin Co. v. Chrsyler
Corp., 49 Ill. App. 3d 194, 364 N.E.2d 100 (1977); Avenell v. Westinghouse Electric Corp., 41
Ohio App. 2d 150, 324 N.E.2d 583 (1974); State ex rel Western Seed Prod. Corp. v. Campbell,
250 Or. 252, 442 P.2d 215, cert. denied, 393 U.S. 1093 (1968); Price v. Gatlin, 241 Or. 315,
405 P.2d 502 (1965); Henry v. John W. Eshelman & Sons, 99 R.I. 518, 209 A.2d 46 (1965);
Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977); Foremost Mobile Homes
Manufacturing Corp. v. Steele, 506 S.W.2d 646 (Tex. Civ. App. 1974); Pioneer Hi-Bred Int'l,
Inc. v. Talley, 493 S.W.2d 602 (Tex. Civ. App. 1973); Thermal Supply of Texas v. Asel, 469
S.W.2d 927 (Tex. Civ. App. 1971); Eli Lilly v. Casey, 472 S.W.2d 598 (Tex. Civ. App. 1971).

13. J. WHITE & R. SUMMERS, HANDBOOK OF THE LAw UNDER THE UNIFORM COMMERCIAL CODE

§11-5 (1972); Prosser, The Fall of the Citadel: Strict Liability to the Consumer, 50 MINN. L.
REv. 791 (1966); Speidel, Products Liability, Economic Loss and the UCC, 40 TENN. L. REV
309 (1973); Note, Products Liability - Manufacturer Not Liable for Economic Losses o/
Consumer Under Theory of Strict Liability, 15 BuFFALo L. REV. 758 (1966); Note, Recovery
of Direct Economic Loss: The Unanswered Question of Ohio Products Liability Law, 27 CASE

WEST. REs. L. REV. 683 (1977); Note, Economic Loss in Products Liability Jurisprudence, 66
COLUM. L. REV. 917 (1966); Note, Manufacturer's Liability to Remote Purchasers for
"Economic Loss" Damages-Torts or Contract?, 114 U. PA. L. REV. 539 (1966).

14. See J. FLEMING, LAw OF TORTS 169-175 (5th ed. 1977) (hereinafter cited as FLEMING);

RESTATEMENT OF TORTS (SECOND) §66C, comments (tent. Draft No. 23, 1977); W. PROSSER,
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been denied involved claims that the plaintiff lost something solely by
reason of defendant's injury to another with whom plaintiff had some
relationship, 5 such as plaintiff's power supplier. 6 Permitting recovery in
such cases could cripple defendant with factually indistinguishable claims
by many others. More recent commentary 7 and case law'" have suggested
that where there is a more direct relationship between defendant's act and
plaintiff's injury the same policy does not justify denying liability. The
disposition of a non-products economic loss case, therefore, rests on policy
factors. By contrast, products cases involving economic loss are assigned
to a warranty theory and are dealt with under the rules of that theory. Even
if the decision to deal with economic loss differently from personal injury
is based in part on policy considerations," the outcome is nonetheless
determined by the rules of the applicable theory rather than directly by
policy factors.2' These contrasting approaches would explain why Califor-
nia courts, which were in large measure responsible for separating the tort
and warranty theories of recovery, have taken the lead not only in allowing
tort recovery of economic loss in non-products cases,2 ' but also in denying
tort recovery of economic loss in products cases.2

LAW OF TORTS 938-942 (4th ed. 1972).
15. Costello v. Wells Fargo Bank, 258 Cal. App. 2d 90, 65 Cal. Rptr. 612 (1968); Fifield

Manor v. Finston, 54 Cal. 2d 632, 354 P.2d 1073, 7 Cal. Rptr. 377 (1960); Staffan v. Zernes,
124 So. 2d 495 (Fla. App. 1960); Forcum-James Co. v. Duke Transportation Co., 231 La. 953,
93 So. 2d 228 (1957); Donovan Construction Co. v. General Electric Co., 133 F. Supp. 870
(D. Minn. 1955); Stevenson v. East Ohio Gas Co., 47 Ohio App. 586, 73 N.E.2d 200 (1946);
Petition of S.C. Loveland Co., 170 F. Supp. 789 (E.D. Pa. 1959); Att'y Gen. for New S. Wales
v. Perpetual Trustee, [19551 A.C. 457; Weller & Co. v. Foot & Mouth Disease Research
Institute, [1966] 1 Q.B. 569; La Societe Anonyme de Remorquage a Helice v. Bennett,
119111 1 K.B. 243; Cattle v. Stockton Waterworks Co., [1875] 10 Q.B. 453; Electrochrome,
Ltd. v. Welsh Plastics, Ltd., [1968] 2 All E.R. 205.

16. Byrd v. English, 117 Ga. 13, 43 S.E. 419 (1903); Newlin v. Northeast Tel. & Tel. Co.,
316 Mass. 112, 54 N.E.2d 929 (1944); Seaway Hotels v. Cragg Ltd., [1959] 21 D.L.R.2d 264;
S.C.M. Ltd. v. W.J. Whittall, [1971] 1 Q.B. 337; British Celanese v. A.H. Hunt Ltd., [1969]
1 W.L.R. 959; FLEMING, supra note 14 at 170-172.

17. FLEMING, supra note 14 at 174; F. HARPER & F. JAMES, THE LAw OF TORTS §6.10 (1956);
James, Limitations on Liability for Economic Loss Caused by Negligence: A Pragmatic
Appraisal, 25 VAND. L. REV. 43 (1972); Comment, Foreseeability of Third-Party Economic
Injuries-A Problem of Analysis, 20 U. CHI. L. REv. 283 (1953); Note, Torts: Interference with
Business or Occupation-Commercial Fisherman Can Recover Profits Lost As a Result of
Negligently Caused Oil Spill, 88 HARv. L. REv. 444 (1974); Note, Negligent Interference With
Economic Expectancy: The Case for Recovery, 16 STAN. L. REv. 664 (1964).

18. Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974); Sabella v. Wisler, 59 Cal.2d 21,
377 P.2d 889, 27 Cal. Rptr. 689 (1963); Biakanja v. Irving, 49 Cal. 2d 647, 320 P.2d 16 (1958).

19. See, e.g., Seely v. White Motors Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965).
20. See Union Oil Co. v. Oppen, 501 F.2d 558, 565 (9th Cir. 1974) and FLEMING, supra

note 14 at 174, comparing the approaches to economic loss in product and non-product cases.
21. See cases cited in note 18, supra.
22. See Seely v. White Motors Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965);

Anthony v. Kelsey-Hayes, 25 Cal. App. 3d 442, 102 Cal. Rptr. 13 (1972). See also Bright v.
Goodyear Tire & Rubber Co., 463 F.2d 240 (9th Cir. 1972).
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As discussed in the following two subsections, the warranty and tort
theories are, however, so intertwined that it is not possible to distinguish
cases by dealing with them under one or the other theory. Sales warranties
may involve not only express contractual undertakings, but the sort of
express or implied representations of quality that underlie strict tort liabil-
ity.3 As will be seen below, the cases that have been treated as "tort-like"
are not fundamentally different from the cases that have been treated as
"warranty-like." Moreover, since economic loss has been allowed without
privity under a variety of closely interrelated theories, the consequences of
designating a case as involving economic loss are far from clear.

B. Identifying "Warranty-Like" Cases

Economic loss has been deemed to include: (1) loss of economic expect-
ancy; (2) loss of value paid for or promised but not received; and (3) repair
loss. It is generally considered not to include "property damage." The
inclusion of property damage in Section 402A of the Restatement of Torts
(Second) was not seriously debated; Dean Prosser noted that this expan-
sion of the coverage of the section was a necessary by-product of the exten-
sion of liability to cover products other than food.24 Typical property dam-
age cases, including those in which a plaintiff's livestock or crops have been
killed by a defendant's animal product or herbicide, or in which the defen-
dant 's product suddenly destroyed other property, seem to belong in the
same category as the personal injury cases involving human food and medi-
cine or human injury by explosion or fire, rather than in the "mere loss on
the bargain" category.25 As the cases summarized below indicate, it is
questionable whether economic loss can in fact be distinguished from prop-
erty damage."

With respect to the relationship between property damage and interfer-
ence with economic expectancy, there are certain cases which on their face

23. Donnelly, After the Fall of the Citadel: Exploitation of the Victory or Consideration
of All Interests?, 19 SYRACUSE L. REv. 1, 9 (1967); Edmeades, The Citadel Stands: Recovery
of Economic Loss in American Products Liability, 27 CASE WEST. RES. L. REv. 647, 674-77
(1977); Phillips, The Standard for Determining Defectiveness in Products Liability, 46 CINN.
L. REv. 101, 102 (1977); Speidel, The Virginia "Anti-Privity" Statute: Strict Products Liabil-
ity Under the UCC, 51 VA. L. REv. 804, 825-829 (1965); Shapo, A Representational Theory of
Consumer Protection: Doctrine, Function & Legal Liability for Product Disappointment, 60
VA. L. REv. 1109 (1974).

24. 39 ALI PROCEEDINGS 55 (1961).
25. Note, for example, Justice Traynor's ready acceptance of strict tort liability for prop-

erty damage on this ground in Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal.
Rptr. 17 (1965).

26. For other authorities questioning the economic loss - property damage distinction, see
Kassab v. Central Soya Co., 432 Pa. 217, 246 A.2d 848, 854-855 n.7 (1968); Franklin, When
Worlds Collide: Liability Theories & Disclaimers in Defective Product Cases, 18 STAN. L. REv.
974, 980-81 (1966); Phillips, Notice of Breach in Sales and Strict Liability Law: Should There
be a Difference?, 47 IND. L.J. 457, 458 (1972).
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present a very close question of categorization. A herbicide that fails to
work has been held both to interfere with economic gain (profit from the
sale of the crop)," and to cause property damage to the crop.28 Cases
involving seed that failed to yield a good crop" or chicken feed that re-
sulted in bad eggs3' and poorly nourished chickens3 can also be character-
ized as either economic loss or property damage cases. In fact, whenever a
product has interfered with income-producing property, the gravamen of
the action is loss of profit. Such damages are allowed parasitically when
"property damage" is demonstrated.2 Why not allow the damages without
twisting the case into the property damage pigeonhole?

Products that fail to work in some non-violent way may be said to in-
volve either property damage or simply a claim that the product was not
all that was promised or paid for. Examples of particularly ambiguous
cases are the seed, feed, and herbicide cases.33 Cases placed in the property
damage category involved components that damaged the machines of
which they were a part," a humidifieru and air conditioner36 that damaged
plaintiffs' buildings, a defective primer that exposed the bare surface, 7

and foul smelling flooring that ruined plaintiffs groceries. 3
1 Similarly, in

cases involving the interpretation of products liability insurance policies
that attempted to isolate economic loss cases by distinguishing between
damage to the product itself and damage to other property, the courts
viewed delivery of the wrong kind of seed as damage to plaintiff's crop,3 ' a
ski strap as having damaged the binding of which it was a part,' and
defective insulating panels that had to be removed as having damaged the

27. Verretto v. Eli Lilly & Co., 369 F. Supp. 1254 (N.D. Tex. 1974); Eli Lilly & Co. v.
Casey, 472 S.W.2d 598 (Tex. Civ. App. 1971).

28. Monsanto Co. v. Thrasher, 463 S.W.2d 25 (Tex. Civ. App. 1971); Geigy Chemical
Corp. v. Hall, 449 S.W.2d 115 (Tex. Civ. App. 1970).

29. State ex rel Western Seed Production Corp. v. Campbell, 250 Or. 252, 442 P.2d 215
cert. denied, 393 U.S. 1093 (1968); Pioneer Hi-Bred International, Inc. v. Talley, 493 S.W.2d
602 (Tex. Civ. App. 1973).

30. Brown v. Western Farmers Ass'n, 267 Or. 470, 521 P.2d 537 (1974).
31. Henry v. John W. Eshelman & Sons, 99 R.I. 518, 209 A.2d 46 (1965).
32. See, e.g., Hales v. Green Colonial Inc., 490 F.2d 1015 (8th Cir. 1974); Boone Valley

Coop. Processing Ass'n v. French Oil Milling Machine Co., 383 F. Supp. 606 (N.D. Ia. 1974);
Walker v. Decora, Inc. 225 Tenn. 504, 471 S.W.2d 778 (1971).

33. See cases cited in supra notes 27-31.
34. Walker Truck Contractors, Inc. v. Crane Carrier Co., 405 F. Supp. 911 (E.D. Tenn.

1975); States Steamship Co. v. Stone Manganese Marine Ltd., 371 F. Supp. 500 (D.N.J.
1973).

35. Hamilton Fixture Co., Inc. v. Anderson, 295 So. 2d 744 (Miss. 1973).
36. Admiral Oasis Hotel v. Home Gas Co., 68 Ill. App. 2d 297, 216 N.E.2d 282 (1966).
37. Quirici v. Freeman, 98 Cal. 2d 194, 219 P.2d 897 (1950).
38. Walker v. Decora, Inc., 225 Tenn. 504, 471 S.W.2d 778 (1971).
39. St. Paul Fire & Marine Insurance Co. v. Northern Grain Co., 365 F.2d 361 (8th Cir.

1966); Safeco Insurance Co. v. Munroe, 527 P.2d 64 (Mont. 1974).
40. Sturges Manufacturing Co. v. Utica Mutual Ins. Co., 37 N.Y.2d 69, 332 N.E.2d 312,

371 N.Y.S.2d 444 (1975).
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building in which they were installed." On the other hand, the courts
placed in the economic loss category cases involving ice containing glass
that ruined plaintiff's biscuits," adhesives that ruined sash windows43 and
shoes" by failing to bind, a septic tank that ruined a plaintiff's property
by failing to dispose of waste,* foul smelling fabric that ruined plaintiffs
dresses,'

4 and flammable insulation that had to be removed from a build-
ing.

4 7

The basic complaint in all of the above cases is that the product did not
perform as it should have, or as it was "bargained" to do. Therefore, the
cases should not be classified as "tort" or "warranty" according to the
precise effect of this failure of performance. There is little difference be-
tween an air conditioner that damages plaintiffs premises by leaking8 and
one that interferes with their habitability by failing to cool,49 although
these cases were distinguished by an Illinois court."

Finally, no distinction can be made between cases involving "repair
loss" to the product and "property damage." The courts have been willing
to permit tort recovery where the damage occurs in a sudden "accident"
because of the close analogy to the standard property damage case;5 but
there is no significant difference between cases arguably involving an
"accident," such as the collapse of a tobacco barn due to bad design," and
gradual deterioration of the product due to defect, 3 or simple unsuitabil-
ity. In all of these cases the claim is that the product was defective when
it was sold, and it should not matter whether the defect manifested itself

41. Western Casualty & Surety Co. v. Polar Panel Co., 457 F.2d 957 (8th Cir. 1972).
42. Gladiola Biscuit Co. v. Southern Ice Co., 163 F. Supp. 570 (E.D. Tex. 1958).
43. Atlas Aluminum Corp. v. Borden Chemical Corp., 233 F. Supp. 53 (E.D. Pa. 1964).
44. Karl's Shoe Store, Ltd. v. United Shoe Machinery Corp., 145 F. Supp. 376 (D. Mass.

1956).
45. McDonough v. Whalen, Inc., 1 Mass. App. 573, 304 N.E.2d 199 (1973).
46. Lucette Originals v. General Cotton Converters, Inc., 8 App. Div. 102, 185 N.Y.S.2d

864 (1959).
47. Arizona v. Cook Paint & Varnish Co., 391 F. Supp. 962 (D. Ariz. 1975).
48. Alfred N. Koplin & Co. v. Chrysler Corp., 49 Ill. App. 3d 194, 364 N.E.2d 100 (1977).
49. Admiral Oasis Hotel v. Home Gas Co., 68 Ill. App. 2d 297, 216 N.E.2d 282 (1966).
50. Alfred N. Koplin & Co. v. Chrysler Corp., 49 Ill. App. 3d 194, 203 n.11, 364 N.E.2d

100, 106 n.11 (1977).
51. See Arrow Transportation Co. v. Fruehauf Corp., 289 F. Supp. 170 (D. Or. 1968);

Gherna v. Ford Motor Co., 246 Cal. 2d 639, 55 Cal. Rptr. 94 (1966); Fentress v. Van Etta
Motors, 157 Cal. 2d 685, 323 P.2d 227 (1968); State Farm Mutual Auto Insurance Co. v.
Anderson-Weber, Inc., 252 Ia. 1289, 110 N.W.2d 449 (1961); C.D. Herme, Inc. v. R.C. Tway
Co., 294 S.W.2d 534 (Ky. 1956); Ford Motor Co. v. Grimes, 403 S.W.2d 313 (Tex. Civ. App.
1966).

52. Long Manufacturing, N.C., Co. v. Grady Tractor Co., 140 Ga. App. 320, 231 S.E.2d
105 (1976).

53. Compare cases cited in supra note 34, characterizing the loss as property damage, with
Anthony v. Kelsey-Hayes Co., 25 Cal. App. 3d 442, 102 Cal. Rptr. 113 (1972), purportedly
involving "economic loss."
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dramatically or remained quietly latent in the product.Y If damage to other
property is necessary, it can almost always be found. Any spontaneously
igniting car or appliance can be viewed either as an integral unit that has
self-destructed or as a collection of component parts, each sold by the same
defendant, one of which has destroyed all of the other parts. In a clear case
of this type,' a water heater destroyed plaintiff's home. The water heater
had been sold and installed by the same party that constructed the home,
so that the case involved either damage to the product itself (the house)
by a component part, or destruction of one item of property by another."
Carrying this reasoning into the non-accident situation, a case involving a
breather pipe stuffed with paper that slowly ruined an automobile57 is not
distinguishable either from a case in which a sudden explosion resulted,
or from one in which the defective breather pipe simply interfered with the
functioning of the automobile. For that matter, in a case in which vibrating
rear axles damaged the vehicle's drive train, including the axles them-
selves, the court characterized all of the damage as "property damage,"
declining to draw the line at the edge of the axle. 5

Not surprisingly, several cases that recognized "economic loss" liability
without privity for defective products have relied in part on "property
damage" cases. In Kassab v. Central Soya, Corp.," the court characterized
sterility and abortions induced in breed cattle by defendant's feed as prop-
erty damage. In Air Products v. Fairbanks Morse, Inc.,® which involved
motors that failed to operate, the court relied on Kassab, while in City of
LaCrosse v. Schubert, Schroeder & Assocs., Inc.," involving a roof that
failed to keep out the elements, the court relied on both Air Products and
another property damage case. 2

It has been argued that there should be tort liability for "dangerous"
products even if no property damage has resulted. 3 In "dangerous prod-

54. But see Franklin, supra note 26 at 987, suggesting a rationale for distinguishing acci-
dent and non-accident cases.

55. State Stove Manufacturing Co. v. Hodges, 189 So. 2d 113 (Miss. 1966), cert. denied,
386 U.S. 912 (1967).

56. For a case similar to State Stove, see Cloud v. Kit Manufacturing Co., 563 P.2d 248
(Alaska 1977) (rug pad supplied with mobile home ignites, destroying home and other belong-
ings).

57. Wyatt v. Cadillac Motor Car Div., 145 Cal. 2d 423, 302 P.2d 665 (1956).
58. Walker Truck Contractors, Inc. v. Crane Carrier Co., 405 F. Supp. 911 (E.D. Tenn.

1975).
59. 432 Pa. 217, 246 A.2d 848 (1968).
60. 58 Wis. 2d 193, 206 N.W.2d 414 (1973).
61. 72 Wis. 2d 38, 240 N.W.2d 124 (1976).
62. 240 N.W.2d at 127, citing City of Franklin v. Badger Ford Truck Sales, Inc. 58 Wis.

2d 641, 207 N.W.2d 866 (1973) (suit against chassis and wheel manufacturers for damage to
fire truck caused by separation of wheel; property damage-economic loss point not discussed).

63. See Rivtow Marine Ltd. v. Washington Iron Works, 40 D.L.R.3d 530 (Sup. Ct. Can.
1973) (Laskin, C.J., dissenting); FLEMING, supra note 14 at 505-506; Harvey, Economic Losses
& Negligence, 50 CAN. B. REv. 580, 592-593 (1972); Note, 66 COLUM. L. REv. supra note 13 at

19781
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ucts" cases, as in the "property damage" cases, the cause of action is
viewed as tort-like. A dangerous product that causes no property damage
is said to involve the same breach of duty that underlies liability in per-
sonal injury cases, being based on the same policy of encouraging the
manufacture of safer products." Liability in such a case is, therefore, not
subject to the objection that it is essentially a loss on the bargain without
being limited by the terms of a bargain.0 Also, it seems anomolous to deny
recovery of the expenses of repairing defective aircraft engines,6 replacing
dangerous tires,67 discarding biscuits with glass in them,6" or replacing non-
fire resistant insulation"' where, if the plaintiff had only waited for a disas-
ter, defendant would surely have been held liable for it. Thus, in Dutton
v. Bognor Regis Building Co.,7 0 plaintiff recovered the expense of repairing
a house that was dangerously constructed on refilled land. In Rivtow Mar-
ine Ltd. v. Washington Iron Works,' where the plaintiff recovered only
part of the non-accident loss caused by the defendant's dangerous cranes,
Laskin, C.J., dissented, and citing Dutton, argued that the plaintiff should
have been awarded all of its lost profits and repair expenses. He said: "The
case is not one where a manufactured product proves to be merely defective
(in short, where it has not met promised expectations), but rather one
where by reason of the defect there is a foreseeable risk of physical harm
from its use.""

The dangerous-nondangerous distinction is no more justifiable than the
property damage-economic loss distinction. In the first place, the fear of
unlimited liability in "non-dangerous" economic loss cases is based on the
erroneous assumption that the only alternative to the tort duty is liability
for unfitness of the product for the buyer's particular purpose." There is,
in fact, a close relationship between the unmerchantability standard to
which economic loss claims are subject and the tort §402A standard.74

951. In fact, several courts have denied tort liability for economic loss on the ground that the
products were not dangerous: Posttape Associates v. Eastman-Kodak Co., 537 F.2d 751 (3rd
Cir. 1976); Texsun Feed Yards, Inc. v. Ralston Purina Co., 447 F.2d 660 (5th Cir. 1971);
Donovan Construction Co. v. General Electric Co., 133 F. Supp. 870 (D. Minn. 1955); Brown
v. Western Farmers Ass'n, 268 Or. 470, 521 P.2d 537 (1974); Eli Lilly Co. v. Casey, 472 S.W.2d
598 (Tex. Civ. App. 1971); Dimoff v. Ernie Majer, Inc., 55 Wash. 2d 385, 347 P.2d 1056 (1960).

64. See authorities cited in supra note 63.
65. See Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965);

Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977).
66. Trans World Airlines, Inc. v. Curtiss-Wright Corp., 1 Misc. 2d 477, 148 N.Y.S.2d 284

(1955).
67. Bright v. Goodyear Tire & Rubber Co., 463 F.2d 240 (9th Cir. 1972).
68. Gladiola Biscuit Co. v. Southern Ice Co., 163 F. Supp. 570 (E.D. Tex. 1958).
69. Arizona v. Cook Paint & Varnish Co., 391 F. Supp. 962 (D. Ariz. 1975).
70. [19721 All E.R. 462.
71. 40 D.L.R.3d 530 (Sup. Ct. Can. 1973).
72. Id. at 552.
73. See Franklin, supra note 26 at 979-80, 982; Bennett, Products Liability: Tortious

Recovery for Economic Loss, 7 V.U.W.L. REv. 330, 344-45 (1975).
74. See authorities cited in infra note 160. But see discussion at infra notes 164-66.
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Secondly, there is no apparent reason for distinguishing on the ground of
"dangerousness" between products that threaten humans and those that
threaten only property interests, especially since products such as animal
feed and herbicides can cause widespread and heavy damage." In all
events, the distinction is not workable. Any product failure may jeopardize
human life. Some examples of products actually considered non-dangerous
illustrate the problem of making a distinctioi: a birth control pill intended
for human consumption that failed to prevent pregnancy"0 and a vibrating
axle assembly that damaged the drive train of a truck." Assuming danger
to property interests is included, it will be just as difficult to carve out a
separate category for products that threaten property interests as it is to
define those cases in which property damage has resulted. Thus, one court,
in permitting strict tort recovery for economic loss resulting from the fail-
ure of defendant's motors, noted that the plaintiff had alleged that the
motors were unreasonably dangerous to themselves."8

The above comparison between the cases that have been placed in the
warranty category and those that have been placed in the tort category is
not merely a sleight of hand. It is not possible to distinguish cases on the
basis of whether they involve "tort-like" property damage or "warranty-
like" economic loss since there is no clear distinction between the tort and
warranty categories. Both theories give damages for failure of the product
to live up to expectations created by the seller's representations.

C. Effect of Designation as Economic Loss

What difference does it make under the current approach whether a case
is characterized as economic loss or property damage? In view of the simi-
larity between the tort and warranty theories, it is inevitable that the
courts would have difficulty confining economic loss recovery to a single
theory. Economic loss has been held recoverable without privity in a large
number of products cases under a variety of interrelated theories that bear
the marks of both tort and warranty.

Numerous courts have recognized liability without privity under an
"innocent misrepresentation" or "express warranty" theory.7' Liability

75. But see text, infra, at notes 143-46 discussing a policy basis for distinguishing the two
types of cases.

76. FLEMING, supra note 14 at 506 n.22, citing Jackson v. Anderson, 230 So. 2d 530 (Fla.
1970) which did not discuss the question.

77. Walker Truck Contractors, Inc. v. Crane Carrier Co., 405 F. Supp. 911 (E.D. Tenn.
1975).

78. Air Products, Inc. v. Fairbanks Morse, Inc., 58 Wis. 2d 193, 206 N.W.2d 414 (1973).
79. Walker Truck Contractors, Inc. v. Crane Carrier Co., 405 F. Supp. 911 (E.D. Tenn

1975); States Steamship Co. v. Stone Manganese Marine Ltd., 371 F. Supp. 500 (D.N.J.
1973); City of Kingsport v. SCM Corp., 352 F. Supp. 286 (E.D. Tenn. 1971); Seely v. White
Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965); Thomas v. Olin Mathieson,
255 Cal. App. 2d 806, 63 Cal. Rptr. 454 (1967); Gherna v. Ford Motor Co., 246 Cal. App. 2d
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under such a theory is consistent with the idea that economic loss should
be recovered only pursuant to a bargain between the representing manu-
facturer and the ultimate consumer. 0 It has been forcefully argued that
contract rules ought to apply to these actions.8 If contract limitations do
apply, liability under an innocent misrepresentation theory is simply con-
tract liability with the additional recognition of whom the plaintiff is ac-
tually dealing with.

On the other hand, innocent misrepresentation liability in products
cases is closely related to liability under various tort theories. Economic
loss is recoverable for fraud as long as the defendant has reason to expect
that the plaintiff would rely on the statement.82 Although the point has
been disputed,83 fraud may be said to exist where the defendant makes an
affirmative statement purportedly of his own knowledge without having a
basis for it." Negligence liability has also been recognized without privity
where the defendant has undertaken some duty to speak carefully," and

600, 55 Cal. Rptr 94 (1966); Klein v. Asgrow Seed Co., 246 Cal. App. 2d 87, 54 Cal Rptr. 609
(1966); Smith v. Gates Rubber Company Sales Division, Inc., 237 Cal. App. 2d 766, 47 Cal.
Rptr. 307 (1965); Burr v. Sherwin Williams Co., 42 Cal. 2d 682, 268 P.2d 1041 (1954); Posey
v. Ford Motor Co., 128 So. 2d 149 (Fla. App. 1961); Graham v. John R. Watts & Son, 238
Ky. 96, 36 S.W.2d 859 (1931); Hawkins Construction Co. v. Matthews Co., 190 Neb. 546, 209
N.W.2d 643 (1973); Randy Knitwear, Inc. v. American Cyanamid Co., 11 N.Y.2d 5, 226
N.Y.S.2d 363, 181 N.E.2d 399 (1962); Ancelmo Trucking Co. v. Durkee, 11 App. Div. 2d 836,
203 N.Y.S.2d 345 (1960); Inglis v. American Motors Corp., 3 Ohio St. 2d 132, 209 N.E.2d 583
(1965); Corprew v. Geigy Chemical Corp., 271 N.C. 485, 157 S.E.2d 98 (1967); Spartanburg
Hotel Corp. v. Alexander Smith, Inc., 231 S.C. 1, 97 S.E.2d 199 (1957); Walker v. Decora,
Inc., 225 Tenn. 504, 471 S.W.2d 778 (1971); Ford Motor Co. v. Lonon, 217 Tenn. 427, 398
S.W.2d 240 (1966); Cooper Paintings & Coatings, Inc. v. SCM Corp., 62 Tenn. App. 13, 457
S.W.2d 864 (1970); Ford Motor Co. v. Taylor, 60 Tenn. App. 271, 446 S.W.2d 521 (1969); U.S.
Pipe & Foundry Co. v. City of Waco, 108 S.W.2d 432 (Tex. 1937); Elanco Products Co. v.
Akin-Tunnell, 474 S.W.2d 789 (Tex. Civ. App. 1972); Ford Motor Co. v. Lemieux Lumber
Co., 418 S.W.2d 909 (Tex. Civ. App. 1967).

80. Spartanburg Hotel Corp. v. Alexander Smith, Inc., 231 S.C. 1, 97 S.E.2d 199 (1957);
U.S. Pipe & Foundry Co. v. City of Waco, 108 S.W.2d 432, 434 (Tex. 1937) ("In form, there
was one voice and another's hand that signed; in truth, 'the voice was the voice of Jacob,
but the hand was that of Esau.' "); Hill, Damages for Innocent Misrepresentation, 73 COLUM.
L. REv. 679, 743 (1973).

81. Bohlen, Misrepresentation as Deceit, Negligence, or Warranty, 42 HARV. L. REV. 733,
744 (1929); Hill, supra note 80.

82. See RESTATEMENT OF TORTS (SECOND) §531 (1977).
83. See, e.g., Bohlen, Should Negligent Misrepresentations Be Treated as Negligence or

Fraud?, 18 VA. L. Ray. 703, 713 (1932); Williston, Liability for Honest Misrepresentation, 24
HARv. L. REV. 415, 427-34 (1911).

84. Ultramares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931); Jacquot v. Farmers'
Straw Gas Producer Co., 140 Wash. 482, 294 P. 984 (1926); RESTATEMENT OF TORTS (SECOND)

§526(b) (1977); Green, Deceit, 16 VA. L. REV. 749 (1930).
85. The English rule as set forth in Hedley Byrne & Co. v. Heller & Partners Ltd., [1963]

A.C. 465 speaks broadly in terms of an undertaking, while the American rule stated in
RESTATEMENT OF TORTS (SEcoND) §552 (1977) specifically requires that the defendant have a
pecuniary interest in the transaction or be engaged in a profession. Arguably, the rules are
based on the same general principle.
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where plaintiff's reliance is foreseeable with some particularity by the
defendant."6 An "innocent" misstatement made by a manufacturer or
other seller to induce a sale is difficult to distinguish from statements that
are actionable under one or both of these theories, since the statement is
made by a professional to prospective purchasers on a matter about which
the professional should have knowledge. Thus, an action arising out of such
a misstatement should, arguably, be governed by tort, rather than contract
rules.

The American Law Institute has taken a middle position on the innocent
misrepresentation problem in the Restatement of Torts (Second). A pro-
posed §552D, paralleling §402B but permitting liability for pecuniary loss
as well as physical harm, was presented to the Institute,"7 but was appar-
ently never discussed. The proposed section was referred to in the com-
ments to the final §402B 88 and relied on in Ford Motor v. Lonon,8' a leading
case for pecuniary loss under a misrepresentation theory. The innocent
misrepresentation provision that was finally approved, as §552C, is nar-
rower:

(1) One who, in a sale, rental or exchange transaction with another,
makes a misrepresentation of a material fact for the purpose of inducing
the other to act or to refrain from acting in reliance upon it, is subject to
liability to the other for pecuniary loss caused to him by his justifiable
reliance upon the misrepresentation, even though it is not made fraudu-
lently or negligently.
(2) Damages recoverable under the rule stated in this section are limited
to the difference between the value of what the other has parted with and
the value of what he has received in the transaction."

Comment b to the section states that since the remedy is in tort and
provides for limited damages it is not subject to contract defenses. Com-
ment d implies that the privity limitation is a tradeoff for the absense of a
scienter requirement by referring non-privity actions to the fraudulent and
negligent misrepresentation sections.

The Restatement position demonstrates the difficulty of confining eco-
nomic loss to a given theory. If this is the type of action that as a matter
of policy ought to be governed by contract rules, the mere fact that it also
resembles a tort action does not in itself justify holding contract limita-
tions inapplicable." Moreover, as comment b points out, where the dam-
ages will be the same under the section as in a warranty action these

86. Rusch Factors, Inc. v. Levin, 284 F. Supp. 85 (D.R.I. 1968); Ryan v. Kanne, 170
N.W.2d 395 (1969); Ultramares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931);
RESTATEMENT OF ToRTs (SECOND) §552 (1977).

87. RESTATEMENT OF ToRTS (SECOND) Council Draft 17 at 76.
88. RESTATEMENT OF ToRTs (SECOND) §402B, comment a (1965).
89. 217 Tenn. 504, 398 S.W.2d 240 (1966).
90. RESTATEMENT OF TORTS (SECOND) §552C (1977).
91. Hill, supra note 80.
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defenses arguably ought to be recognized. This is significant since it has
been contended that restitution damages will constitute complete relief in
most innocent misrepresentation cases." Finally, imposing a privity limi-
tation in order to distinguish the action from negligence or fraud-based
recovery ignores whom the remote consumer is really dealing with where
the remote manufacturer has made the relevant representations. 3 The
privity limitation also ignores the close similarity between the negligence,
fraud, and innocent misrepresentation causes of action. 4

Once express warranty or innocent misrepresentation liability is recog-
nized, it is difficult to deny liability under an implied warranty theory. The
kinds of misrepresentations that have been held actionable under an ex-
press warranty theory may be arranged on a spectrum. At one end are cases
in which the products were represented to have such distinct qualities as
shrink resistance, 5 lumber hauling capability," ability to withstand cer-
tain external pressure" or weight," "live power take-off,"'" the seed of a
certain plant,' or conformity to certain specifications.' These cases
merge with those involving labels that disclosed some of the product char-
acteristics or ingredients but not others,"02 and thus either misrepresented
the product or failed to give the consumer a necessary warning. Also at this
point on the spectrum are products represented as having somewhat less
specific characteristics such as suitability for big-game hunting,"13 or for
controlling weeds.'°4 At the furthest end of the spectrum are cases involving
general impressions conveyed by advertising that were no more specific
than those implicit in the presence of the product on the market, i.e.,
"dependable and convenient,' '" 5 "constructed of non-defective parts and
suitable for general use,""' and "trouble-free, economical in operation and

92. Hill, Breach of Contract as a Tort, 74 COLUM. L. Rlv. 40 (1974).
93. See text at supra note 80.
94. See text at supra notes 82-86.
95. Randy Knitwear, Inc. v. American Cyanamid Co., 11 N.Y.2d 5, 226 N.Y.S.2d 363, 181

N.E.2d 399 (1962).
96. Ford Motor Co. v. Lemieux Lumber Co., 418 S.W.2d 909 (Tex. Civ. App. 1967).
97. Smith v. Gates Rubber Co. Sales Div., Inc., 237 Cal. App.2d 766, 47 Cal. Rptr 307

(1965); U.S. Pipe & Foundry Co. v. City of Waco, 108 S.W.2d 432 (Tex. 1937).
98. Hawkins Construction Co. v. Matthews Co., Inc., 190 Neb. 546, 209 N.W.2d 643

(1973).
99. Ford Motor Co. v. Lonon, 217 Tenn. 427, 398 S.W.2d 240 (1966).
100. Klein v. Asgrow Seed Co., 246 Cal. App. 2d 87, 54 Cal. Rptr. 609 (1966); Graham v.

John R. Watts & Son, 238 Ky. 96, 36 S.W.2d 859 (1931). The Uniform Commercial Code
treats such cases under the implied warranty of merchantability. U.C.C. §2-314(2)(f).

101. Cooper Paintings & Coatings, Inc. v. SCM Corp., 62 Tenn. App. 13, 457 S.W.2d 864
(1970).

102. Burr v. Sherwin Williams Co., 42 Cal. 2d 682, 268 P.2d 1041 (1954); Corprew v. Geigy
Chemical Corp., 271 N.C. 485, 157 S.E.2d 98 (1967).

103. Thomas v. Olin Mathieson, 255 Cal. App. 2d 806, 63 Cal. Rptr. 454 (1967).
104. Elanco Products Co. v. Akin-Tunnell, 474 S.W.2d 789 (Tex. Civ. App. 1972).
105. Ford Motor Co. v. Taylor, 60 Tenn. App. 271, 466 S.W.2d 521 (1969).
106. Posey v. Ford Motor Co., 128 So. 2d 149 (Fla. App. 1961).
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built and manufactured with high quality of workmanship.' ' 17 Such cases
are indistinguishible from implied warranty cases, which are also based in
large part on how the product was portrayed.1N Moreover, in some cases
purportedly based on specific representations, the courts seem to be using
the misrepresentations to justify liability for products that were in fact
unmerchantable: the big-game gun that failed to fire or the tractor with
"live power take-off' that failed to work.

A number of cases have recognized economic loss liability without priv-
ity under an implied warranty theory. 00 Not surprisingly, many of these
cases evidence confusion with the express warranty cases. For example, the
first Florida case to recognize economic loss recovery under an implied
warranty theory involved mislabeling."0 That case was relied on in three
cases in which the courts recognized implied warranty recovery without
relying on anything that amounted to an explicit representation.", At least
two Florida cases which recognized implied warranty recovery of economic
loss without privity, including the first supreme court case to do so, were
based in part on express warranty cases."' Moreover, the court in another
Florida implied warranty case"' noted that the plaintiff had been induced
to purchase by the defendant's advertising. Several other courts have also
recognized economic loss recovery without privity under an implied war-

107. Inglis v. American Motors Corp., 3 Ohio St. 2d 132, 209 N.E.2d 583 (1965).
108. See U.C.C. §2-314, comment 2; Prosser, Implied Warranty of Merchantable Quality,

27 MINN. L. REv. 117 (1943).
109. Midland Forge, Inc. v. Letts Industries, Inc., 395 F. Supp. 506 (N.D. Ia. 1975);

Autrey v. Chemtrust Industries Corp., 362 F. Supp. 1085 (D. Del. 1973) (Florida law); La-
Clede Steel Co. v. Silas Mason Co., 67 F. Supp 751 (W.D. La. 1946); Morrow v. New Moon
Homes, Inc., 548 P.2d 279 (Alaska 1976); Mack Truck of Ark., Inc. v. Jet Asphalt & Rock
Co., 246 Ark. 101, 437 S.W.2d 459 (1969); Hiigel v. General Motors Corp., 544 P.2d 983 (Colo.
1976); Manheim v. Ford Motor Co., 201 So. 2d 440 (Fla. 1967); Hoskins v. Jackson Grain Co.,
63 So. 2d 514 (Fla. 1953); Rehurek v. Chrysler Credit Corp., 262 So.2d 452 (Fla. App. 1972);
Power Ski of Florida, Inc. v. Allied Chemical Corp., 188 So. 2d 13 (Fla. App. 1966); Smith v.
Platt Motors, Inc., 137 So. 2d 239 (Fla. App. 1962); Continental Cooper & Steel Industries,
Inc. v. E.C. "Red" Cornelius, Inc., 104 So. 2d 40 (Fla. App. 1958); Volvo of America Corp. v.
Wells, 551 S.W.2d 826 (Ky. App. 1977); Baughman v. Quality Mobile Homes, Inc., 289 So.
2d 376 (La. App. 1973); Spence v. Three Rivers Builders & Masonry Supply, Inc., 353 Mich.
120, 90 N.W.2d 873 (1958); Midwest Game Co. v. M.F.A. Milling Co., 320 S.W.2d 547 (Mo.
1959); Lang v. General Motors Corp., 136 N.W.2d 805 (N.D. 1965); Kassab v. Central Soya
Co., 432 Pa. 217, 246 A.2d 848 (1968); Jarnot v. Ford Motor Co., 191 Pa. Super. Ct. 422, 156
A.2d 568 (1959); Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977); Berg
v. Stromme, 79 Wash. 2d 184, 484 P.2d 380 (1971).

110. Hoskins v. Jackson Grain Co., 63 So.2d 514 (Fla. 1953). This is consistent with the
Uniform Commercial Code. See supra note 100.

111. Power Ski of Florida, Inc. v. Allied Chemical Corp., 188 So.2d 13 (Fla. App. 1966);
Smith v. Platt Motors, Inc., 137 So. 2d 239 (Fla. App. 1962); Continental Cooper & Steel
Industries, Inc. v. E.C. "Red" Cornelius, Inc., 104 So.2d 40 (Fla. App. 1958).

112. Manheim v. Ford Motor Co., 201 So. 2d 440 (Fla. 1967); Smith v. Platt Motors, Inc.,
137 So.2d 239 (Fla. App. 1962).

113. Rehurek v. Chrysler Credit Corp., 262 So. 2d 452 (Fla. App. 1972).
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ranty theory, citing defendant's mislabeling" or general advertising,"5 or
relying on express warranty or misrepresentation cases."'

Once liability is recognized under an implied warranty theory without
privity, there is a question whether the same short step to strict tort recov-
ery that was taken in personal injury cases should not also be taken in the
economic loss cases as well. Several writers have argued that economic loss
liability should be granted under a strict tort theory,' and a growing
number of courts have agreed.' 8 Indeed, the reasoning of many of the strict
tort cases strongly resembles that of the express and implied warranty
cases.'"1 Even in Santor v. A&M Karagheusian, Inc.,'20 the leading case for
recognition of economic loss recovery under a non-contract theory, the
court, although noting that defendant's liability was not conditioned on
specific advertising,"' relied on misrepresentation cases."' The court drew
attention to the representation about the product implicit in its presence
on the market and to the importance of the price at which the product was
sold.

2 3

If a court recognizes economic loss liability under a strict tort theory,
does that mean that it will treat economic loss and personal injury cases
alike? As in the misrepresentation cases, arguably, the application of sales
law limitations should not depend on whether the action is designated as

114. LaClede Steel Co. v. Silas Mason Co., 67 F. Supp. 751 (W.D. La. 1946); Midwest
Game Co. v. M.F.A. Milling Co., 320 S.W.2d 547 (Mo. 1959); Kassab v. Central Soya Co.,
432 Pa. 217, 246 A.2d 848 (1968).

115. Lang v. General Motors Corp., 136 N.W.2d 805 (N.D. 1965).
116. Baughman v. Quality Mobile Homes, Inc.,289 So. 2d 376 (La. App. 1973).
117. Note, Manufacturer's Strict Tort Liability to Consumers for Economic Loss, 41 ST.

JOHN's L. REv. 401, 420 (1967); Comment, The Vexing Problem of the Purely Economic Loss
in Products Liability: An Injury in Search of a Remedy, 4 SEroN HALL 145, 182 (1972).

118. Continental Oil Co. v. General American Transportation Corp., 409 F. Supp. 288
(S.D. Tex. 1976) (applying Ohio law); Vasquez v. Falcon Coach Co., 376 F. Supp. 815 (D.N.D.
1974); Fashion Novelty Corp. v. Cocker Machine & Foundry Co., 331 F. Supp. 960 (D.N.J.
1971) (New Jersey law); Hiigel v. General Motors Corp., 544 P.2d 983 (Colo. 1976); Media
Prod. Consultants, Inc. v. Mercedes-Benz of North America, Inc., 262 La. 80, 262 So. 2d 377
(1972); Santor v. A.&M. Karagheusian, Inc. 44 N.J. 52; 207 A.2d 305 (1965); Cova v. Harley-
Davidson Motor Co., 26 Mich. App. 602, 182 N.W.2d 800 (1970); Iacono v. Anderson Concrete
Corp., 42 Ohio St. 2d 88, 326 N.E.2d 267 (1975); Kassab v. Central Soya Co., 432 Pa. 217,
246 A.2d 848 (1968) (recognizing liability under an implied warranty theory but stating that
this was equivalent to strict tort liability); Walker v. Decora, Inc., 225 Tenn. 504, 471 S.W.2d
778 (1971); Berg v. Stromme, 79 Wash. 2d 184, 484 P.2d 380 (1971); City of LaCrosse v.
Schubert, Schroeder & Associates, Inc., 72 Wis. 2d 38, 240 N.W. 2d 124 (1976); Air Products
& Chemicals, Inc. v. Fairbanks Morse, Inc., 58 Wis. 2d 193, 206 N.W.2d 414 (1973)(Pennsyl-
vania law).

119. See Media Production Consultants, Inc. v. Mercedes-Benz of North America, Inc.,
262 La. 80, 262 So. 2d 377 (1972); Iacona v. Anderson Concrete Corp., 42 Ohio St. 2d 88, 326
N.E.2d 267 (1975); Walker v. Decora, Inc., 225 Tenn. 504, 471 S.W.2d 778 (1971).

120. 44 N.J. 52, 207 A.2d 305 (1965).
121. Id. at 65, 207 A.2d at 312.
122. Id. at 65-66, 207 A.2d at 312.
123. Id. at 67, 207 A. 2d at 313.
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one in tort or one in warranty. The same policy considerations that justify
enforcing notice requirements and agreements disclaiming liability or lim-
iting remedies in contract cases may also justify giving them effect in tort
cases,' 4 and in any event it has been argued that the UCC may require
this result.' 5 There have been varied approaches by the courts to this
question. Some courts have upheld disclaimers or limitations of remedy in
"property damage" cases nominally decided under a tort theory,' 6 while
others have apparently treated economic loss in the same category as per-
sonal injury, granting liability under a strict tort theory and refusing to
recognize contract limitations.'" In Cova v. Harley-Davidson Motor Co.,'
the court allowed recovery of economic loss under a strict liability theory,
but characterized the liability as neither contractual nor tortious.'12 The
court said that "the question whether a disclaimer or other defense may
be interposed should be decided on its merits in the factual context of the
particular cases."' 30 The courts have been silent on whether there should
be distinctions between economic loss and personal injury cases with re-
spect to such matters as the applicable duty or the scope of liability.

Finally, several courts have recognized economic loss liability for negli-
gence while denying liability under other theories.' 3' Because negligence
liability appears to involve a lower standard of care than that applied
under warranty theories, arguably, the UCC should not apply.' 32 However,

124. See R. KEETON, VENTURING TO DO JUSTICE, REFORMING PRIVATE PRACTICE (1969); Don-
nelly, supra note 23; Franklin, supra note 26 at 997, Phillips, supra note 26; Shanker, Strict
Tort Liability and the Uniform Commercial Code: A Commentary on Jurisprudential
Eclipses, Pigeonholes and Communication Barriers, 17 WEST. RES. L. REv. 5 (1965).

125. See Dickerson, Was Prosser's Folly also Traynor's? or Should the Judge's Monument
Be Moved to a Firmer Site?, 2 HOFsTRA L. REv. 469 (1974); Titus, Restatement (Second) of
Torts Section 402A and the Uniform Commerical Code, 22 STAN. L. REv. 713 (1970).

126. Delta Air Lines, Inc. v. McDonnell Douglas Corp., 503 F.2d 239 (5th Cir. 1974);
Keystone Aeronautics Corp. v. R.J. Enstrom Corp., 499 F.2d 146 (3rd Cir. 1974); S.A. Em-
presa de Viacao Aerea Rio Granderse (Varing Airlines) v. Boeing Co. - F. Supp. -

(W.D. Wash. 1977); K-Lines, Inc. v. Roberts Motor Co., 273 Or. 242, 541 P.2d 1378 (1975).
There has been critical approval of this position. McNichols, Who Says That Strict Tort
Liability Disclaimers Can Never Be Effective? The Courts Cannot Agree, 28 OKLA. L. REv.
494 (1975); Comment, Products Liability in Commercial Transactions, 60 MINN. L. REv. 1061
(1976).

127. Sterner Aero AB v. Page Airmotive, Inc., 499 F.2d 709 (10th Cir. 1974); Arrow
Transportation Co. v. Fruehauf Corp., 289 F. Supp. 170 (D. Or. 1968).

128. 26 Mich. App. 602, 182 N.W.2d 800 (1970).
129. Id. at 614-618,'182 N.W.2d at 807-11.
130. Id. at 614-615 n.27, 182 N.W.2d at 807 n.27.
131. Miehle Co. v. Smith-Brooks Printing Co., 303 F. Supp. 501 (D. Colo. 1969); Atlas

Aluminum Corp. v. Borden Chemical Corp., 233 F. Supp. 53 (E.D. Pa. 1964); Burr v. Sherwin
Williams Co., 42 Cal. 2d 682, 268 P.2d 1041 (1954); Long Manufacturing Co. v. Grady Tractor
Co., 140 Ga. App. 320, 231 S.E.2d 105 (1976); State ex rel Western Seed Production Corp. v.
Campbell, 250 Or. 252, 442 P.2d 215 (1968), cert. denied, 393 U.S. 1093 (1968); Nobility
Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977); Dimoff v. Ernie Majer, Inc., 55
Wash. 2d 385, 347 P.2d 1056 (1960).

132. See U.C.C. §2-318, comment 2; Franklin, supra note 26 at 983-986; Wade, Is Section
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the argument that "loss on the bargain" should not be awarded under a
tort theory is just as strong here as with respect to strict liability. 33 Moreo-
ver, the negligence and strict tort or warranty standards are, in effect, very
similar, ,34 which justifies not only not applying Code limitations to strict
tort actions,' 35 but perhaps applying Code limitations to negligence ac-
tions.

Aside from the difficulty of identifying an economic loss case, there is
the question of what to do with it. Economic loss has been singled out for
special treatment under the current approach because it is "contract-like."
But contract and tort are interrelated. Once liability is granted on express
warranty grounds in privity, it is difficult to distinguish cases in which the
significant representation is made by a remote manufacturer, or cases
involving general or implied representations, or simply defective products.
These cases, in turn, are similar to cases decided under "tort" theories -
deceit, strict tort, and negligence. Should different rules apply to these
similar theories of recovery? The current approach to economic loss liabil-
ity resembles the approach of the monarch in "The Lady, Or the Tiger"
to criminal sanctions. The consequences of choosing each of two identical
doors are supposed to be different, but the King has not divulged which
consequences accompany which door. Even when the King's daughter
raises her hand and identifies the "economic loss" door, one is still not
certain what the consequences of the selection will be. In such a situation,
any distinction between economic loss and other cases becomes meaning-
less; for the litigants, there may as well be one door.

Many writers have noted the problems, including the artificial division
between economic loss and personal injury cases, created by the bifurcated
development of products liability law, and have argued for an approach
that ignores supposed doctrinal distinctions."'3 Part Hl of the Article will
follow this approach and will consider precisely how various aspects of
economic loss cases ought to be decided from a policy standpoint.

402A of the Second Restatement of Torts Preempted by the UCC and Therefore Unconstitu-
tional?, 42 TENN. L. REv. 123, 130-136 (1974).

133. There are a large number of cases denying negligence liability for economic loss for
reasons similar to those underlying the denial of strict tort liability. See, e.g., Arizona v. Cook
Paint & Varnish Co., 391 F. Supp. 962 (D. Ariz. 1975); Chrysler Corp. v. Taylor, 141 Ga. App.
671, 234 S.E.2d 123 (1977); Alfred N. Koplin & Co. v. Chrysler Corp., 49 Ill. App. 3d 194,
364 N.E.2d 100 (1977); Pioneer Hi-Bred Int'l, Inc. v. Talley, 493 S.W.2d 602 (Tex. Civ. App.
1973).

134. See text, infra at notes 167-169.
135. See Wade, supra note 132 at 138-141.
136. See, e.g., Donnelly, supra note 23; Franklin, supra note 26; Phillips, supra note 26;

Shanker, supra note 124; Shapo, supra note 23.
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II. A POLICY BASIS FOR DECIDING ECONOMIC Loss CASES

A. Should Cases be Distinguished on the Basis of Damage Suffered?

The question of whether a distinction between economic loss and per-
sonal injury loss in products cases is justifiable depends on the assump-
tions or policies on which products liability is based. The policies that have
received the most attention in the cases will be identified and examined
for their relevance to the economic loss problem. This is done with the
recognition that the existing policy approach may be in need of overhaul.' 37

Criticism of the basic assumptions behind products liability is, however,
more properly the subject of another work.

Broadly speaking, liability for defective products may be said to be
based on two general principles: (1) sellers should be held to their represen-
tations about their products, and (2) liability should serve public policy
objectives. These principles have always been intertwined in products
cases.' 3 Certainly, imposing liability for products that fail to conform to
representations may fulfill public policy objectives, and whether to impose
liability on public policy grounds may depend on how the product has been
portrayed. '39 But the two principles are separable to some degree. Liability
is often imposed solely because the product has been misrepresented, with-
out regard to whether broader public policy objectives will be served, and
liability is often imposed on public policy grounds where it would not be
justified on representational grounds.

Economic loss has, of course, traditionally been recoverable on the basis
of the seller's express or implied representations under a variety of theories
even in the absence of scienter." ° Representational liability, to the extent
that it is distinct from public policy liability, appears to be based on deep-
seated notions of fairness and justice which demand not only that sellers
be required to tell what they believe to be the truth, but that they be held
to their representations, irrespective of the type of loss suffered. "'

Whether the public policy underlying products liability justifies distin-
guishing personal injury and economic loss cases is a more difficult ques-
tion. Although the courts often do not clearly explain the specific consider-

137. For example, a no-fault approach to compensation for product injuries has been
suggested in order to eliminate the vagaries and uncertainties of the present system. Such
an approach would emphasize administrative convenience and risk spreading and de-
emphasize deterrence. This different policy orientation would probably dictate a treatment
of economic loss that is wholly different from that suggested here. See generally, INTERAGENCY
TASK FORCE ON PRODUCT LiAuiTY, FINAL REPORT OF THE LEGAL STUDY, Vol. VI, 97-142 (1977)
and sources cited in that work.

138. See Llewellyn, Implied Warranties of Wholesomeness Again, 29 YALE L.J. 782 (1920);
Titus, supra note 125.

139. See infra note 163.
140. See text, supra at notes 79-123.
141. See Shapo, supra note 23 at 1383-86; Williston, supra note 83 at 435.
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ations they are relying on, two major policy arguments seem to be involved:
(1) victims of defective products should be relieved through risk spreading
of the costs entailed by these products; (2) liability should be imposed so
as to provide an incentive to improve products by ensuring that defective
product costs are taken into account in the design and manufacture of the
product. 142

Spreading accident costs over time and among many is said to reduce
the total costs of an accident by permitting the victim to use recouped
direct costs for rehabilitation,'43 and to reduce human suffering in the sense
that a large loss to one person may seem worse than many small losses."
Risk spreading considerations will be applicable to a higher proportion of
personal injury cases, in which uninsured and disastrous loss of income and
pain and suffering can occur, than economic loss cases, which generally
involve either relatively small losses, insured property, or losses to busi-
nesses having risk spreading capability."' Even where economic loss is
large and uninsured, it usually will not involve the kind of secondary costs,
such as those resulting from inability to rehabilitate, that may be caused
by personal injury. Thus, although strong arguments may be made against
distinguishing personal injury loss and other forms of damage on risk
spreading grounds,'" it does seem that the stronger argument favors a
distinction on this basis. On the other hand, the deterrence argument does
not justify distinguishing cases on the basis of type of damage suffered
since it requires that a realistic measure of the damage caused by bad
products be assessed, and economic loss is certainly part of this measure. '

Public policy liability for economic loss should, therefore, be placed on
a basis that takes into account the difference between economic loss and
personal injury loss on risk spreading grounds, without compromising de-
terrence objectives. In many cases it will be irrelevant from a deterrence
standpoint whether liability is imposed for economic loss, since manufac-
turers must in any event take personal injury costs into account.'" Where,

142. See Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr.
697 (1963); Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d 436 (1944); Prosser,
supra note 11 at 1114-24.

143. See Freezer, Capacity to Bear Loss as a Factor in the Decision of Certain Types of
Tort Cases, 78 U. PA. L. REv. 805, 809 (1930); James, Accident Liability Reconsidered: The
Impact of Liability Insurance, 57 Y.LE L.J. 549, 550 n.1 (1948).

144. See CALABREsi, THE COSTS OF ACCIDENTs 39-40 (1970); James, supra note 143.
145. See Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965);

Donnelly, supra note 23 at 14; Franklin, supra note 26 at 1019; Note, 66 COLUM. L. REv. supra
note 13 at 940-41. Note, Products Liability - Strict Liability in Tort as Applied to Retailers,
39 TENN. L. REv. 525, 539 (1972).

146. See Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965)
(Peters, J. dissenting); Bennett, supra note 73 at 349; Note, Strict Liability: Recovery of
"Economic" Loss, 13 IDA-o L. REv. 28, 43-44 (1976); Note, 41 ST. JOHN'S L. REv., supra note
117 at 418-19.

147. See CALBRESI, supra note 144 at 198.
148. See Seely v. White Motors, 63 Cal. 2d 9, 403 P.2d 145, 152, 45 Cal. Rptr. 17, 24 (1965)
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however, economic loss is a significant component of foreseeable liability,
it may make a difference whether manufacturers are held only to their
representations about the product or to some higher duty with respect to
economic loss. In such cases, manufacturers may, without deterrence-
based liability, disregard substantial risks by not remedying or investigat-
ing them and thus market inefficient products with warnings or disclaim-
ers. This suggests a need for non-representational liability, not only in
cases in which primarily economic loss is threatened, but since such cases
will be difficult to isolate,'49 in economic loss cases generally.' Negligence
liability, in the sense outlined below, 5' would provide a workable middle
ground between solely representational liability and the public policy-
based liability of personal injury.

The above discussion suggests a formula for deciding economic loss
cases. The primary basis of liability for economic loss should be representa-
tional, supplemented by a negligence duty in order to avoid compromising
the deterrence objective of product liability. There remains the task of
applying this guideline to specific aspects of products cases.

B. Type of Case

In precisely what type of case should liability be granted, if it is only
justified on negligence or representational grounds?

In the first place, no distinction should be made between property dam-
age and other non-personal injury losses. As demonstrated above,'52 no
precise distinction can be made between property damage and economic
loss. Moreover, even with respect to the two extremes of a sudden explosion
of an automobile and a simple reduction in value of an economic interest,
there is no basis for classifying one, but not the other, as the type of
catastrophic loss that requires risk spreading. In fact, "property damage"
is likely to have been insured by the injured party, so that judicial loss
spreading is not necessary, while "economic loss" is often covered under
products liability insurance policies, 53 but not insured by the injured
party.

Whether indemnity and contribution claims arising out of personal in-
jury cases ought to be treated as economic loss cases is more open to doubt
than would first appear. On the one hand, compensating the plaintiff for
amounts he was required to pay others injured by the defendant's product

(Peters, J., concurring and dissenting), suggesting that strict liability was not justified at all
by deterrence considerations because of the liability already imposed under other theories.

149. See discussion, supra at notes 76, 77.
150. See Franklin, supra note 26 at 1008-09, suggesting that the possibility of increased

carelessness should be taken into account in deciding whether to void disclaimers.
151. See discussion, infra, at note 169.
152. See discussion, supra, at notes 26-58.
153. See cases cited in notes 39-41, supra.
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is not fundamentally different from compensating for amounts used by the
plaintiff to repair property, rather than people, or for the loss of business
occasioned by the injury to others. Moreover, the same risk spreading
policy that supports recovery for the initial personal injury not only does
not support idemnification or contribution, but may stand in opposition
to it. That is because the plaintiff probably selected the best risk bearer
in the initial suit, so that permitting that party to seek contribution or
indemnity will shift the loss to a party that is less suitable from a risk
spreading standpoint.' 4 But, since indemnity and contribution are ways
of allocating responsibility for the original personal injury, there is a strong
argument that they should not be distinguished from direct claims by the
personally injured party.'5

Thirdly, there is the question whether claims for consequential damages
such as lost profits or income ought to be distinguished from claims for
direct damages. Such a distinction has been suggested on the ground that
consequential damages are suffered by businesses that are as able as the
defendant to spread the risk. ' In general, however, consequential losses
will not be less appropriate for risk spreading than direct losses since
consequential losses are more likely to be disastrous and result in second-
ary costs and less likely to be adequately covered by insurance than direct
losses. No consequential-direct distinction is justified.'5 7

Finally, there is the problem of non-personal injury damages sought in
a personal injury case. The loss spreading policy is arguably not made
applicable to economic loss simply because the plaintiff suffered other
damage as well. Two arguments do support treating the two types of losses
alike when they coexist in a single claim. First, the economic loss could be
viewed as part of the damage resulting from the personal injury - as part
of the catastrophic loss that requires spreading. Secondly, as a matter of
judicial administration, it would be unduly cumbersome to apply two dif-
ferent standards of liability in a personal injury, economic loss case, partic-

154. See HARPER & JAMEs, supra note 17, §10.2; James, Constribution Among Joint Tort-
feasors: A Pragmatic Criticism, 54 HARv. L. REV. 1156 (1941).

155. Compare Hawkeye Security Ins. Co. v. Ford Motor Co., 199 N.W.2d 373 (Ia. 1972)
(permitting strict liability in indemnity claim arising out of personal injury, but not discuss-
ing the economic loss point) with Iowa Electric Light & Power Co. v. Allis-Chalmers Mfg.
Co., 360 F. Supp. 25 (S.D. Ia. 1973) (Hawkeye not authority for strict liability in non-
indemnity economic loss claim).

156. See Hiigel v. General Motors Corp., 544 P.2d 983 (Colo. 1976); Tobin, Products
Liability: Recovery of Economic Loss, 4 N.Z.U.L. Rlv. 36, 41 (1970); Bennett, supra note 73
at 349; Comment, 66 COLUM. L. Rv., supra note 13 at 955-56.

157. In any event, it may not always be possible to distinguish consequential and direct
loss, particularly where the plaintiff suffers "direct" loss to an item, such as cattle, being held
for sale. Compare Kassab v. Central Soya Co., 432 Pa. 217, 246 A.2d 848 (1968), permitting
recovery of diminished value of cattle injured by defendant's feed, with Air Products &
Chemicals, Inc. v. Fairbanks Morse, Inc., 58 Wis. 2d 193, 206 N.W.2d 414 (1973), relying on
Kassab permitting recovery of loss profits resulting from defective roof.
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ularly since the economic loss will usually constitute a small part of the
total recovery.

C. Duty

Under the general guidelines suggested above, in economic loss cases
there should be liability only if it is justified by defendant's representations
or negligence. How in practical terms will the defendant's duty, or to put
it another way, the definition of "defect," differ in economic loss and
personal injury cases?

The task of constructing a separate definition of defect to apply in eco-
nomic loss cases is made difficult by the fact that different duties once
applied under different theories have tended to merge into a single duty
in products cases as these theories have been merged. In the first place,
there is no longer a clear separation between representational and non-
representational liability. Although it once could be said that there was a
primarily representational duty defined by the implied warranty of mer-
chantability, 8 which contrasted with a non-representational or public pol-
icy based liabil ity in tort,'59 it has often been commented that there is now
little, if any, difference between the tort and warranty duties in products
cases.8 0 Many personal injury cases have been decided on policy grounds
under an implied warranty theory,' and representations are important
even in "public policy" cases because the consumer's information disad-
vantage, which places the manufacturer in the best position to bear the
loss from an efficiency standpoint,' is often the result of the way the
product has been portrayed. "3

There is, however, a difference, albeit a subtle one, between a duty based
primarily on public policy, and one based on the principle that the product
should conform to defendant's representations. The defendant's duty can-
not accurately be termed representational where the consumer has no defi-
nite expectations about the product. Thus, the case in which cigarettes are
expressly warranted to be healthful may be distinguished from that in
which cigarette advertising merely creates a "cognitive dissonance" in the
consumer's mind on the question.'6 ' Moreover, the injured party who lacks

158. See U.C.C. §2-314, comment 2; Prosser, supra note 108.
159. See Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr.

697 (1963); Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d 436 (1944).
160. See Chestnut v. Ford Motor Co., 445 F.2d 967, 968-69 (4th Cir. 1971); Greeno v. Clark

Equip. Co., 237 F. Supp. 427, 429 (N.D. Ind. 1965); Donnelly, supra note 23; Phillips, supra
note 23 at 102; Speidel, supra note 23 at 825-29.

161. See, e.g., Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960).
162. See Calabresi and Hirachoff, Toward a Test for Strict Liability in Tort, 81 YALE L.J.

1055, 1056-71 (1972), discussing the effect of the consumer's relative lack of information on
the question of who should bear the loss in a tort case.

163. See Shapo, supra note 23 at 1258-64; 1296-1302; 1322-25; 1371-75.
164. See the discussion of these two situations in Shapo, supra note 23 at 1195, 1365.

19781



MERCER LAW REVIEW

a viable choice may be entitled to recovery on deterrence grounds even if
he is fully informed about the product. ' Consistent with this reasoning,
the merchantability and strict tort duties have been distinguished in terms
of their relative emphases on the consumer's expectations.'66

The difference between the negligence duty and the duty under other
theories has also been blurred. The courts have imposed "negligence" lia-
bility on manufacturers in, for instance, exploding bottle cases even where
no reasonable measures could have been taken to prevent the accident,'67

the courts probably having in mind the same risk spreading and deterrence
considerations that have motivated strict liability. In some cases the courts
have even imposed negligence liability primarily on representational
grounds." 8 Correctly construed, the negligence duty simply requires the
manufacturer to act reasonably in the light of the knowledge possessed by
the reasonable manufacturer. This is the relevant standard for economic
loss cases, in which it is the function of negligence liability only to ensure
that manufacturers do not intentionally disregard risks.' 6

The above discussion suggests an outline of the duty applicable in eco-
nomic loss cases. In general, there should be liability in such cases for
products that are implicitly misrepresented in that they are latently defec-
tive in relation to other products of their type, or involve design problems
or risks that are deceptive because of the appearance of the product. Prod-
ucts in this category would include exploding bottles, "baseball" glasses
that easily shatter,' 6 and a learning device for golf duffers that goes awry
when hit with a bad stroke."' There should be no economic loss liability
for products with defects that are obvious or warned of, but with respect
to which there might be liability for personal injury only because of the
lack of any real consumer choice. Between these extremes is a grey area of
cases involving latent risks but no countervailing product portrayal, or
risks that have been disclosed in some minimal way. The implied warranty
of merchantability as applied in typical economic loss cases under the

165. Compare the transfusion-hepatitis situation in which the patient cannot be given a
real choice (but see Hines v. St. Joseph's Hospital, 86 N.M. 763, 527 P.2d 1075 (1974), denying
liability where a warning was given) with the Sabin vaccine situation in which the patient
can be given an effective choice between the Salk and Sabin vaccines, Reyes v. Wyeth
Laboratories, Inc., 498 F.2d 1264 (5th Cir. 1974).

166. See Keeton, Product Liability and the Meaning of Defect, 5 ST. MARY'S L.J. 30, 36-
37 (1973); Wade, On the Nature of Strict Tort Liability for Products, 44 Miss. L.J. 826, 833-
34 (1973).

167. See, e.g., McClelland v. Acme Brewing Co., 92 Cal. App. 2d 698, 207 P.2d 591 (1949),
denying liability despite testimony that clearly indicated that effective tests would be im-
practical.

168. See Ford Motor Co. v. Mathis, 322 F.2d 267 (5th Cir. 1963); RESTATEMENT OF TORTS
(SEcoND) §400 (1965) (liability of manufacturer who puts out another's product as his own).

169. See discussion, supra, at notes 148-51.
170. See Filler v. Rayex Corp., 435 F.2d 336 (7th Cir. 1970).
171. See Hauter v. Zogarts, 14 Cal. 3d 104, 534 P.2d 377, 120 Cal. Rptr. 681 (1975).
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UCC provides some guidance in this area, and close cases may be resolved
by the presence of negligent conduct. Finally, even where there is clearly
no liability on representational grounds, liability for economic loss is justi-
fied where it was unreasonable to sell the product in the light of what the
manufacturer knew, or should have known, about the product.

The following examples involving products that may cause either eco-
nomic loss or personal injury will illustrate the difference between the
economic loss and personal injury duties:

(1) An industrial machine such as a punch press is sold obviously lack-
ing a safety device, such as a pedal guard or lockout device. Liability may
be justified in a personal injury case because of the relative inability of the
employee to efficiently avoid the accident.'72 The employer-purchaser
should not, however, in the absence of negligence, be able to recover the
expense of adding a safety device to the machine prior to the accident,
since such recovery would run counter to the employer's bargain with the
manufacturer and would not be justifiable on policy grounds. Sufficient
negligence to support liability to the employer in this situation would lie
in knowledge on the part of the manufacturer at the time of sale of the
occurrence of a certain type of accident in connection with use of the same
or similar machines, or of a tendency on the part of employees to misuse
the machine in a certain way, so that it was unreasonable to sell the
machine without the safety device. 7 '

(2) A herbicide or animal serum involves a risk that is disclosed on the
product. While the mere disclosure of a risk is not sufficient to insulate a
defendant from liability for a human injury caused by drugs if the user is
not given a meaningful choice, 7 4 intelligible disclosure of the risk may be
sufficient where only animal or crop damage results. On the other hand,
where the manufacturer is, or should be, aware that its warning is ineffec-
tive, it may be held liable on negligence grounds notwithstanding disclo-
sure.

(3) A herbicide or animal serum involves a risk that is not disclosed on
the product. If the portrayal of the product created reasonable expecta-
tions that there would be no such risk, the manufacturer should be held
liable even if it could not reasonably have known of the risk. Although the
presence of negligence may supply a policy justification for imposing liabil-
ity where it cannot be based on representational grounds, non-negligence
does not supply a reason for withholding representational liability.' If no

172. See, e.g., Scott v. Dreis & Krump Manufacturing Co., 261ll. App. 3d 971, 326 N.E.2d
74 (1975).

173. It may be negligent to fail to warn prior purchasers of the problem after defendant
receives notice of it, and those purchasers may be able to recover damages resulting from that
failure to warn. However, they would probably not be able to recover repair expenses because
such expenses would result from the initial sale rather than the subsequent failure to warn.

174. See supra note 165.
175. See, e.g., Baxter v. Ford Motor Co., 179 Wash. 123, 35 P.2d 1090 (1934).
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expectations are created with respect to the risk, the manufacturer should
be held liable for economic loss only if it knew of the risk or did not conduct
a reasonable investigation before marketing the product.

(4) Defendant sells non-fire-resistant insulation under general repre-
sentations of suitability that do not mention fire-resisting properties.'76

Because of the consumer's relative lack of information about the product
and alternatives, arguably, the manufacturer should be held liable for
personal injuries that could have been prevented by adequate fireproofing.
Whether the manufacturer should pay for damage resulting from a fire that
does not cause personal injury, or for the cost of replacing the insulation
prior to a fire, would depend in part on whether, under the circumstances,
the consumer was led to expect greater safety properties in the product.
Relevant factors would include, for example, representations as to the use
of the product in connection with electrical wiring. Absent reasonable con-
sumer expectation of fireproofing, the manufacturer's liability would de-
pend on whether it knew or should have known not only that its insulation
was not fire-resistant, but that there was a cheap and effective way to
make it so, and therefore was negligent in selling non-fire-resistant mate-
rial.

One final matter relating to the defendant's duty should be discussed.
Imposing a lower duty in economic loss cases may be criticized on the
ground that failing to compensate purchasers for the cost of repairs will
discourage repairs. However, in view of the purchaser's exposure to the risk
of liability to third parties and extensive damage to his own person or
property, it is unlikely that he will be made significantly less prone to
making repairs by the knowledge that he cannot recover repair costs.
Moreover, the same policy of fairness that justifies imposing liability for
failure to fulfill representations requires that liability should not be im-
posed in the absence of or despite representations unless public policy
demands it. Manufacturers may cry foul if, after striking a bargain with
the purchaser, they are unjustifiably required to give the purchaser even
more than he bargained for.

o

D. Liability to Third Parties

Because of the contract-like nature of economic loss, a major question
in economic loss cases has been that of defendant's liability to third parties
with whom he has not dealt directly. It is necessary to consider what third
parties will be able to relate their injuries to defendant's breach of duty in
an economic loss case under the general guidelines proposed here.

In view of the importance of the role of intervening parties, it is useful
to characterize liability in economic loss cases as "direct," in the sense of

176. A case involving comparable facts is Arizona v. Cook Paint & Varnish Co., 391 F.
Supp. 962 (D. Ariz. 1975) in which the court refused to allow recovery of the expense of
removing the insulation.
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liability under either a bargain or law-imposed relationship between the
plaintiff and defendant, or "indirect" in the sense that liability is based
on a relationship between the defendant and a second party. There should
be direct representational liability in economic loss cases where the injured
party has been brought into contact with the product as a result of the
defendant's explicit representations or a general product image created by
the defendant's advertising. There is no reason to distinguish purchasers
and others who have been injured by the product, since the action is based
on representation rather than contract. Nor should there be a privity re-
quirement. As noted above, the plaintiff is, in effect, dealing with the
representing party,'77 and the difference between innocent misrepresen-
tations and negligent or fraudulent misrepresentations is not sufficient to
justify applying different privity rules.' Moreover, since the seller's repre-
sentational liability will follow the product, the scope of potential liability
will necessarily remain within foreseeable limits.

As with respect to duty, it is necessary to distinguish liability that re-
sults from representations from that which is really predicated on public
policy considerations. As to purchasers, there will be a question whether
it was the manufacturer's representations that caused the transaction, or
whether the consumer was actually relying on his immediate seller, with
the manufacturer's representations fading into the background of the
transaction. In the latter case, if the manufacturer is held liable, it is for
public policy reasons rather than because of its representations.'7 Exam-
ples of cases lying at opposite extremes would be the sale of a product
through a heavily advertising retailer that puts its own name on the prod-
uct, and the sale by a dealer of an automobile that is advertised by the
manufacturer. Similarly, there will be a question with respect to nonpur-
chasers whether the plaintiff has been lured into contact with the product
by representations or by a general subconscious image of product safety.
Thus, one whose house is burned by a power tool borrowed from a friend
may be able to recover under a "direct" theory on the basis that he was
influenced to use the product by the defendant's representations; however,
the plaintiff who has wrecked his automobile should not be able to recover
on the basis that he was lulled into traffic by automobile industry assur-
ances of the accident-avoidance capability of their cars.' 0

Even if direct liability cannot be based on representations by the defen-

177. See discussion, supra note 80.
178. See discussion, supra, at notes 82-86.
179. Cf. Hill, supra note 80 at 697, arguing for a distinction between "misrepresentation"

liability as promissory and "defect" liability as non-promissory on the ground that the con-
sumer does not rely on the remote manufacturer's implied representations. While I would
accept this reasoning, I would disagree with any sharp distinction between defect and misre-
presentation.

180. See Shapo, supra note 23 at 1288-89 discussing this kind of application of the repre-
sentational principle to the bystander situation.
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dant, it may be based on the defendant's negligence. If negligence liability
is warranted at all on policy grounds, there is no justification for restricting
it to parties in privity.8 ' Liability should, however, be limited to a reasona-
ble ambit.

8 2

A third argument in favor of "direct" liability would apply to non-
manufacturing retailers and distributors. Where sellers actually promote
the product, they may be held liable on representational grounds.' How-
ever, there has been a reluctance to impose liability on the non-
manufacturing retailer or distributor in economic loss cases where they
neither promote the product nor have control over or knowledge about the
product.8 4 But there are two considerations that support liability in this
situation on a "direct" representation theory. First, even where the defen-
dant does not actually promote the product itself, he may be viewed as
selling the product on the basis of the manufacturer's representations and
thus, in a sense, adopting these representations. 5 Secondly, imposing lia-
bility on the seller will often, in view of the availability of both contractual
and implied indemnification to one whose liability is based on mere sale
of the product,' ultimately result in the appropriate party bearing the
cost, while failure to impose liability may leave plaintiff without a rem-
edy.

8 7

The same considerations do not apply with equal force to the non-
representing manufacturer who either sells components to an assembler-
manufacturer, or sells a completed product to a heavily promoting retailer.
First, although the defendant is still benefitting from the representations
of the "downstream" seller, it is not as clear that defendant is adopting
them. Moreover, it cannot be said with such assurance in this situation
that liability will ultimately reach the representing manufacturer or re-
tailer, since the defendant is actively responsible for the product and so
may not be entitled to implied indemnification. 8 If a non-representing

181. MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).
182. See discussion, infra, at note 194 and supra at notes 14-18.
183. See Media Production Consultants, Inc. v. Mercedes-Benz of North America, Inc.,

262 La. 80, 262 So. 2d 377 (1972) and Seattle-First Nat'l Bank v. Volkswagen of America,
Inc., 11 Wash. App. 800, 525 P.2d 286 (1974), aff'd sub nom. Seattle-First Nat'l Bank v.
Tabert, 86 Wash. 2d 145, 542 P.2d 774 (1975), both noting that the distributors were active
in establishing the market for the automobiles they sold.

184. See Price v. Gatlin, 241 Or. 315, 405 P.2d 502 (1965); Walker v. Decora, Inc., 225
Tenn. 504, 471 S.W.2d 778 (1971).

185. See Price v. Gatlin, 241 Or. 315, 405 P.2d 502, 504 (1965) (O'Connell, J., dissenting).
186. See 3A L. FRUMER AND M. FRFEDMAN, PRODUcTS LiABiLrY §§44.02 (3)(b), 44.03(1)

(1977).
187. See Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 37 Cal. Rptr. 896, 391 P.2d 168

(1964); Seattle-First Nat'l. Bank v. Volkswagen of America, 11 Wash. App. 800, 525 P.2d 286
(1974), aff'd sub nom. Seattle-First Nat'l Bank v. Talbert, 86 Wash. 2d 145, 542 P.2d 774
(1975); HARPER & JAMES, supra note 17, §28.30.

188. See FRUMER AND FRiEDMAN, supra note 186, §§44.02 (3)(e), 44.04.
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manufacturer is to be held liable for economic loss on a direct theory, it
must be on the basis of negligence.

Even where there is no liability under any of the above "direct" theories,
there may be liability on the ground that the plaintiff was injured by
reason of the failure of the product to conform to representations made to
another. Because liability under such a theory cannot properly be viewed
as contractual, liability to bystanders who are not directly within the scope
of defendant's warranty has been viewed as necessarily resting on non-
representational public policy considerations."i9 Liability in such a case is,
however, properly based on the second-party representation, in that it
directly results from breach of that representation.""° If the product dam-
ages property because it falls below the purchaser's expectations, it is
anomolous to deny liability simply because the purchaser does not happen
to own the damaged property. An example of a case in which liability for
economic loss suffered by a bystander would be justified under this theory
is suggested by Walker v. Decora, Inc.,' in which foul-smelling flooring
ruined the purchaser's groceries. It should make no difference if the smell
had seeped through the walls and harmed the tobacco shop next door.

Where the bystander's economic loss is not the result of a misrepresen-
tation to the purchaser, the defendant should not be held liable merely
because the damage was suffered by a defenseless bystander. An industrial
machine manufacturer that fails to install safety devices that the machine
obviously needs should, for public policy reasons, be liable to the employee
injured by the lack of safety devices. The defendant should not, absent
negligence, be liable for the destruction of a third party's animal, any more
than it would be liable for economic loss suffered by the purchaser.'' The
idea of barring a third party's recovery because of another's bargain has
been attacked. 13 But in the limited situation in which liability is not
justified either on public policy grounds or on the basis of a direct represen-
tation by the manufacturer to the plaintiff, liability must rest on the
purchaser's bargain, and it is not unfair to limit liability according to the
terms of that bargain.

Finally, even where liability to the bystanders may technically be justi-
fied under one of the above theories, liability should be denied if it is too
remote or indirect, as where the plaintiff is claiming that the failure of the
product caused him to lose money he would have earned by installing the
machine for the purchaser. 94

189. Prosser, Products Liability in Perspective, 5 GONZ. L. REV. 157, 167-70 (1970); Com-
ment, Strict Products Liability to the Bystander: A Study in Common Law Determinism, 38
U. Ctu. L. REV. 625 (1971); Comment, Strict Products Liability and the Bystander, 64 COLUM.
L. REv. 916 (1964).

190. See FRUMER AND FrEDMAN, supra note 186 at 268-69.
191. 225 Tenn. 504, 471 S.W.2d 778 (1971).
192. See discussion, supra, at notes 172-173.
193. See Franklin, supra note 26 at 995-96; Hill, supra note 80 at 741-42.
194. See discussion, supra, at notes 14-18.
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E. Defenses

Only those defenses that are consistent with the basis of defendant's
liability should be permitted in economic loss cases. Where liability is
predicated on representational grounds, defendant should be able to show
that plaintiff's injury did not result from a misrepresentation of the prod-
uct; where liability is based on negligence, defendant should be able to
defend on grounds that are consistent with deterrence objectives.

In the first place, disclaimers and limitations of remedy should be effec-
tive in most representation cases, but only in some deterrence cases. Where
plaintiff has agreed that defendant will not be subject to liability for cer-
tain harms, failure to compensate for such harms does not frustrate the
plaintiff's expectations. If the defendant is to be held liable on representa,-
tional grounds to parties not in privity, clearly the defendant should be
able to limit its liability by agreement to the same extent."5 Moreover, the
effectiveness of disclaimers and remedy limitations in representation cases
should be subject only to contract principles ' and the Magnuson-Moss
Act, "'97 and not to other "public policy" considerations. But where de-
fendant has been negligent, exculpatory agreements should be ineffective
on deterrence grounds in all cases except those in which there is such
complete equality of bargaining position and information between the
manufacturer and purchaser that permitting the manufacturer to escape
liability will not lead to externalization of costs.'98 Giving broader effect
to exculpatory agreements would frustrate the rationale for non-
representational liability in economic loss cases.

Similar considerations apply to the effect of plaintiff's conduct apart
from an express agreement. It is beyond the scope of this article to discuss
precisely what conduct should bar liability for misrepresentation. Suffice
it to say that where plaintiff confronts a known risk or is negligent in failing
to discover the risk he may be said either not to have relied, or at least
not to have justifiably relied, on the product portrayal.'99 Such conduct
should bar recovery in a case based on the product portrayal, and it should
not matter whether permitting the defense runs counter to deterrence con-
siderations. By the same token, if plaintiff is negligent merely in his gen-
eral use of the product, he should nevertheless be able to recover if he has

195. This would mean that disclaimers should be effective to bar direct representational
liability if brought home to the injured party and indirect representational liability if brought
home to the party whose use caused the injury. See text, supra, at notes 178-79 and 190-93.

196. See, e.g., U.C.C. §2-302 concerning unconscionability in general, §§2-316 and 2-317
concerning standards of construction and conspicuousness of exculpatory agreements, and §2-
719 concerning the effectiveness of limitations of remedies.

197. The Magnuson-Moss Warranty-Federal Trade Commission Improvement Act, 15
U.S.C.A. §§2300-2312 (Supp. I. 1977) imposes minimum federal standards on warranties with
respect to consumer product transactions.

198. See cases at note 126, supra; Franklin, supra note 26 at 1005-09.
199. See generally, W. PROSSER, LAW oF ToRTs, 715-718 (4th ed. 1971).
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justifiably relied on defendant's misrepresentation. Where, however, the
defendant has been negligent, the picture changes significantly. Failure to
at least take the plaintiff's negligence into account may encourage ineffi-
cient conduct by purchasers or users, and thus would be contrary to the
policy that underlies the defendant's liability. On the other hand, if plain-
tiff has acted reasonably, he should not be barred from recovery merely
because he appreciated the risk. A defense with respect to disclaimers and
limitations of remedy in a deterrence case would be inconsistent with
imposing a duty on the defendant that goes beyond merely informing
plaintiff of the risk. 00

The defenses of failure to give timely notice and the statute of limita-
tions should not depend on the type of loss claimed. The policies underly-
ing the notice requirement do not depend on whether the plaintiff has
suffered economic loss or personal injury. 0' With respect to the statute of
limitations, it appears that the controversy over whether the Uniform
Commercial Code provision '0 should apply in all cases has been settled by
applying the tort statute, at least in personal injury cases. 03 There is some
indication, however, that the courts will continue to apply the Code statute
in "contract" or commercial cases °4 As discussed above, ' no distinction
between "contract" and "tort" claims is possible. However, perhaps an
appropriate distinction with respect to both the notice requirement and
the statute of limitations can be made between ordinary consumers and
businessmen. It is only as to the latter that there is a need for uniformity
and a justification for relatively inflexible rules that assume that the plain-
tiff has knowledge of and ability to timely assert claims.

F. Damages

With respect to the question of what should be the measure of damages
in economic loss cases, the Uniform Commercial Code provides a worth-
while guide. 06 The principal problem in applying the UCC provisions in
the light of the suggestions made here is in connection with non-privity
liability against a manufacturer where the consumer is seeking recovery
based on the price paid to the immediate seller. If the manufacturer has,
in fact, induced the sale, it should make no difference that the price paid
by the consumer is higher than that charged or even recommended by the

200. See James, Assumption of Risk: Unhappy Reincarnation, 78 YALE L.J. 185 (1968).
201. See Phillips, supra note 26.
202. U.C.C. §2-725.
203. See Heavner v. Uniroyal, Inc., 63 N.J. 130, 305 A.2d 412 (1973); Victorson v. Bock

Laundry Machine Co., 37 N.Y.2d 395, 335 N.E.2d 275, 373 N.Y.S.2d 39 (1975).
204. See Heavner v. Uniroyal, Inc., 63 N.J. 130, 305 A.2d 412, 427 n.16 (1973); Victorson

v. Bock Laundry Machine Co., 37 N.Y.2d 395, 335 N.E.2d 275, 373 N.Y.S.2d 39 (1975)
(opinion of Fuchsberg, J., concurring).

205. See part I of this Article.
206. U.C.C. §§2-714, 2-715.
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manufacturer; the consumer should be able to recover the full amount of
his damages from the party responsible for them. In the rare case in which
the sale has been induced by the representations of both the dealer and
the manufacturer and the dealer's representations result in an increase in
price (as, for example, where the purchase of an automobile was primarily
induced by the manufacturer's advertising, but the dealer also misrepre-
sented the options with which the automobile was equipped), the manu-
facturer's liability should be adjusted accordingly. 07

III. CONCLUSION

The current distinction between economic loss and other products cases
is based on a supposed distinction between the tort and warranty theories
of liability. In view of the fact that there is no basic distinction between
the two theories, it is not surprising that the courts have had difficulty in
identifying a separate category of economic loss cases and dealing with it
under a separate warranty theory. If it is a mistake to deal with economic
loss cases under a separate theory, it is equally wrong to treat economic
loss and personal injury cases alike simply because they are not distin-
guishable along doctrinal lines. The two kinds of claims can be distin-
guished according to the relative applicability to each of the risk spreading
or distributional principle. I have outlined a way of giving effect to this
distinction, without resorting to a contract-tort dichotomy, by unraveling
representational and "policy"-based liability and defining a lesser policy-
based liability for economic loss cases.

This article has been limited to economic loss resulting from the "sale"
of "products." Analogies have been drawn from such cases to other kinds
of transactions, such as leasing and the rendition of services. To the extent
that liability is imposed in such areas by analogy to products cases, pre-
sumably the economic loss-personal injury distinction made in this article
would have at least some application.

Finally, nothing has been said about the suggested distinction between
commercial and non-commercial transactions. 08 If this distinction has va-
lidity, it is one that should be made in addition to, rather than instead of,
the distinction suggested here. That is, even if it is true that commercial
buyers should be treated differently from non-commercial buyers, it is
nevertheless also true that there is a policy basis for distinguishing non-
commercial buyers who incur economic loss and those suffering personal
injuries.

207. See Edmeades, supra note 23 at 677-78.
208. See Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 152, 45 Cal. Rptr. 17, 24

(1965) (Peters, J., concurring and dissenting) and authorities cited in notes 126 and 198,
supra.
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