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I. INTRODUCTION

This article addresses issues involved in determining what the law-or
more particularly, the judicially created "common law"-concerning
"product-related" injury ought to be. Numerous proposals have been made
concerning this issue, and I have discussed many of them elsewhere.' My
present concern is to present a three-fold argument: first, law ought to be
humanistic in the sense that liability for product-related injuries ought to
be apportioned in accordance with reasonable human expectations; sec-
ond, existing doctrine conforms to this approach to a considerable degree
even though there are significant ways in which the law is not what it ought
to be; and finally, where existing law deviates from the expectation ap-
proach, it should be changed to conform more closely to this normative
conception.

The organization of the article follows these three concerns. Part II de-
velops a model for resolving products liability cases. This model is based
on a view of humans as persons whose plans and expectations are to be
respected. From this perspective, product liability issues should be settled
in accordance with human expectations. Part III focuses on doctrine and
begins with an analysis of Section 402A of the Restatement of Torts
(Second) to illustrate the parallels between the expectation model and
existing doctrine. Part HI concludes by considering two doctrinal develop-
ments-liability of lessors of products and of providers of services-to illus-
trate further parallels between doctrine and the model and to indicate
cases where reform is suggested by the model.

Both parts address certain issues raised in the following paradigmatic
case of products liability:
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MERCER LAW REVIEW

Buyer sues Seller alleging that Buyer purchased a product from
Seller and that he has suffered some injury as a result of the prod-
uct and seeks damages to compensate for the injury.

From the perspective of this article, this case presents the question of
whether the legal system ought to require compensation. The resolution of
this question involves a cluster of interrelated issues:'

(1) Is the product "defective"-i.e., does it deviate from what
it ought to be? If so, is this alone a reason for holding Seller liable
if the nonconformity "causes" the injury? If not, should the seller
be liable regardless of the lack of defect?3

(2) What "harms" ought to be recognized by courts as "legal
injuries"?

(3) What connection between a product or a product noncon-
formity and a legal injury is necessary to support the conclusion
that the product or the product nonconformity "caused" the
injury?

(4) Is there any reason, such as some "wrongdoing" by Buyer
or a third party, which would justify a denial of recovery even
though liability would have been imposed but for such reason?

(5) What institution ought to determine these issues? More
specifically, is there some reason why the court should not consider
the questions?

Any complete theory of products liability would address all of these
issues. However, my goal is only to sketch a preliminary argument in favor
of the expectation approach to products liability. This more modest con-
cern can be addressed by assuming that all the issues except the first and
last have been decided in favor of Buyer. If these remaining issues are

•2. The listing is not meant to exhaust all possible issues. For example, there are
compensation issues concerning: (1) Standard of compensation-e.g., should the injured
party be restored to his status prior to the injury or to some minimum. (2) Method of
compensation-e.g., should the injured be given periodic payments or a lump sum payment?
If the latter, how would the amount be computed? There are also deterrence issues such as
liability for and calculation of the amount of punitive damages for particularly harmful
products/conduct or nominal damages for dangerous products/conduct where no harm occurs.
An additional issue is discussed in note 3, infra.

3. An argument that sellers should be liable if the product is not defective would stress
two factors. First, injuries resulting from nondefective products are foreseeable. Cf., e.g.,
Larson v. General Motors Corp., 391 F.2d 495 (8th Cir. 1968) (manufacturer required to
design a more "crashworthy" automobile since accidents are foreseeable.); but cf., e.g., Evans
v. General Motors Corp., 359 F.2d 822 (7th Cir.), cert. denied, 385 U.S. 836 (1966) (no such
duty imposed). Second, large scale manufacturers are best able to spread the costs resulting
from these accidents. See, e.g., G. CALABREsi, THE COSTS OF AcciDENTs 39-67 (1970). Develop-
ment and analysis of this argument have been omitted so that the article can focus on the
expectation model and illustrate its application in addressing the specific issues identified
in the text. See note 37 and accompanying text, infra.
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decided in Buyer's favor, then he will prevail in the suit. In this way, the
following discussion can focus on three issues: (1) What is a product
defect? (2) Under what circumstances is a product defect a reason for
imposing liability on the seller and/or manufacturer of a product? and (3)
What is the proper role of the court in addressing these issues?

II. THE EXPECTATION MODEL

A. Expectation and Efficiency

Two basic Postulates and Principles. The initial step in a fruitful
approach to products liability issues is to make two assumptions or postu-
lates concerning the way humans ought to be viewed: (1) Humans are
rational. (2) All humans are equally entitled to respect as persons, and this
requires that they be treated as ends and not merely as means. Various
arguments might be made in favor of these assumptions. One might, for
example, refer to well-known philosophers like Kant' and Rawls5 who
adopt similar positions. Or one might address the strengths of these postu-
lates relative to alternative conceptions.' Such approaches would require
extensive forays into moral philosophy and would take us far from our
basic products liability case. Therefore, my argument in favor of these
assumptions is simply: On the whole I would prefer (and I assume that
most persons would prefer) to live in a world characterized by these postu-
lates-i.e., a world which is inhabited by rational persons who recognize
and respect the equal rights of each person to be autonomous and to pursue
his own rational set of ends without society interfering with this pursuit
solely to maximize the well-being of others.7 This argument is subject to
the criticism that a preferred situation is not necessarily the same as a just
situation. Perhaps, therefore, I can only say that these seem to be relatively
weak assumptions, and I hope that the reader will accept them.'

4. See, e.g., I. KANT, THE FOUNDATION OF MORALITY (E. Liddell trans. 1970); H. PATON,
THE CATEGORICAL IMPERATIVE: A STUDY IN KANT'S MORAL PHILOSOPHY (rev. ed. 1965).

5. J. RAWLS, A THEORY OF JUSTICE (1971).
6. See, e.g., N. BOWIE, TOWARDS A NEW THEORY OF DISTRMUTIVE JUSTICE (1971).
7. For some persons this would be a first-choice in selecting worlds. Such persons would

gain satisfaction from the companionship of other, equal beings. For others this might be a
second-choice which is accepted as the best of all possible worlds because their first choice-a
world in which all other persons are subordinate-cannot be achieved. Either view of the
preference for the world characterized by the postulates will suffice for present purposes.

8. See, e.g., J. RAWLS, A THEORY OF JUSTICE §§4, 9 (1971). The textual discussion parallels
to some extent Rawls' use of weak or contingent assumptions:

"To justify a particular . . . [approach to a theory of justice) one shows that it incorpo-
rates. . . commonly shared presumptions. One argues from widely accepted but weak prem-
ises to more specific conclusions. Each of the presumptions should by itself be natural and
plausible; some of them may seem innocuous or even trivial.

[1]f we should be able to characterize one (educated) person's sense of justice we
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The next step in addressing the case of Buyer and Seller is to sketch a
scheme of general principles to guide official decision making. Two princi-
ples are suggested by the basic postulates concerning man: (1) Official
decisions should be rational, and it is rational to seek to maximize benefits
vis a vis costs. Decisions, therefore, should be "efficient." (2) Officials
should view humans as ends, and as ends their expectations are entitled
to respect. Official decisions, therefore, should seek to reflect expectations.
These two principles will often be in agreement because the expectations
of rational persons will generally reflect a concern for efficiency. There will,
however, be cases where the principles conflict. Buyer and Seller might
both expect Seller to prevail on the particular facts involved, but it might
be more efficient if Seller were held liable. A more complex case would
arise where Buyer's and Seller's expectations were inconsistent, and one
(or perhaps both) was inefficient.

The Priority of Expectation Over Efficiency. Conflict in the two
principles might be restated more boldly: Which is more impor-
tant-efficiency or expectation? The answer would seem to depend on the
state of society. If the society had such a limited economy that efficiency
were necessary for the subsistence of its members, then efficiency would
be at least a prima facie candidate to prevail.' However, this situation is
certainly not the case in the United States.'0 While inefficiency is not
desirable in our circumstances, even a considerable amount of inefficiency
need not be disastrous." A denial of expectations, on the other hand, would
be equally offensive in both a hand-to-mouth and an "affluent" society

would have a good beginning toward a theory of justice. We may suppose that everyone has
in himself the whole form of a moral conception. So for the purposes of this book, the views
of the reader and the author are the only ones that count. The opinions of others are used
only to clear our own heads.
"[I]t is obviously impossible to develop a substantive theory of justice founded solely on

truths of logic and definition. The analysis of moral concepts and the a priori, however
traditionally understood, is too slender a basis. Moral philosophy must be free to use contin-
gent assumptions and general facts as it pleases." Id. at §4 at 18, §9 at 50-51.

9. See, e.g, J. RAwLs, A THEORY OF JUSTICE §82 at 542-44 (1971).
10. See, e.g., Henderson, "Crisis" in Accident Loss Reparation Systems: Where We are

and How We Got There, 1976 ARiz. ST. L.J. 401, 421 (1976):
"In a hand-to-mouth economic system, as in early England, life is cruel and losses are merely
to be expected. As a society develops economically so that many of its members are secure
in their basic needs and a great number enjoy a relatively high standard of living, losses from
accidents appear more fortuitous. The desire to distribute these losses over large numbers to
mitigate their impact not only arises, but becomes possible because of the available marginal
wealth. Affluence not only fires the quest for security, but provides the means to achieve it."

11. Inefficiency can be disastrous on an individual level if the effects of the inefficiency
are concentrated on a particular person or persons. The point in the text is that inefficiency
need not result in such individual suffering. The effects could be "spread" through society in
some manner so that no catastrophic loss is suffered by any one person. For an argument that
the desire for such spreading accompanies affluence, see, e.g., Henderson, "Crisis" in Acci-
dent Loss Reparation Systems: Where We are and How We Got There, 1976 Amz. ST. L.J.
401, 421-23 (1976).
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because such a denial results in a negation of the right of persons to be
viewed as ends rather than as mere factors of production involved in
achieving an efficient society. From a more general perspective, the entire
notion of individual rights becomes highly problematic if social benefit, no
matter how slight, can justify a denial of any such right. 2 Thus, human
expectation ought to prevail over efficiency in our society.

A further argument in favor of the priority of expectation is the inherent
ambiguity in the term "efficient." While this ambiguity has a number of
dimensions, 3 it can be illustrated by addressing only the vagueness in
terms like "cost" and "benefit." Efficiency requires the maximization of
the ratio of benefits to costs; and this requires not only the classification
of "good" things-benefits-and "bad" things-costs-but also the ability
to make comparisons within classes and between classes of costs and bene-
fits. However, it is virtually impossible to devise and justify an abstract
test-much less a practical test-to determine what is "good" or to com-
pare "good" things with one another and with "bad" things."+ Where cir-
cumstances force one to address such questions, it is necessary to adopt
one of two basic procedures or standards for decision. One approach con-
sists of definitions of good and relative good which are adopted by some
person or institution and then imposed on all concerned. The alternative
standard would allow each person to adopt individualized definitions.
Given the difficulties and costs involved in the determination of individu-
als' values and needs, this approach is more likely to be efficient in the
sense of achieving the best ratio of benefits to costs for each individual. 5

Moreover, in a democratic society which respects individual autonomy,"
the latter approach is clearly superior. Thus, since the expectation crite-

12. See, e.g., R. DWORKIN, TAKING RIGHTS SERIOUSLY 193-94 (1977).
13. See Hubbard, Efficiency, Expectation, and Justice: A Jurisprudential Analysis of the

Concept of Unreasonably Dangerous Product Defect, 28 S.C.L. REv. 587, 606-613 (1977).
14. Id.
15. See, e.g., J. MILL, On Liberty, in THE ENGLISH PHILOSOPHERS FROM BACON TO MnL 949,

1008-09 (E. Burrtt, ed. 1939):
"But neither one person, nor any number of persons, is warranted in saying to another human
creature of ripe years, that he shall not do with his life for his own benefit what he chooses to
do with it. He is the person most interested in his own well-being: the interest which any other
person, except in cases of strong personal attachment, can have in it, is trifling, compared
with that which he himself has; the interest which society has in him individually (except as
to his conduct to others) is fractional and altogether indirect: while with respect to his own
feelings and circumstances, the most ordinary man or woman has means of knowledge im-
measurably surpassing those that can be possessed by anyone else. The interference of society
to overrule his judgment and purposes in what only regards himself, must be grounded on
general presumptions; which may be altogether wrong, and even if right, are as likely as not
to be misapplied to individual cases, by persons no better acquainted with the circumstances
of such cases than those are who look at them merely from without. In this department,
therefore, of human affairs, Individuality has its proper field of action."

16. It is assumed that our society values democracy and individual liberty. For arguments
in favor of these values see, e.g., J. RAwLs, A THEORY OF JUSTICE (1971).
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rion parallels this latter standard, one should use the expectation model
even if efficiency were the primary concern.'7

This priority rule indicates that our paradigm products liability case
ought to be decided on the basis of expectation. More specifically, where
a buyer and seller, at least one of whom is a human, have expectations
which are in agreement and which are the result of a fair bargaining situa-
tion,'8 then their common expectation should prevail in our society even if
their joint expectation is inefficient. In this way it is possible to maintain
the proper perspective that production is to maximize choices and options
in order to enrich people's lives as they desire and expect to live them;
people are not here merely for the purpose of production.

B. Development of the Expectation Model

Humanistic Perspective. In situations where the expectations of
Buyer and Seller conflict, it is necessary to know whether Buyer and Seller
are humans or some business entity such as a corporation. Where one is
human and the other a business, then the expectations of the human
should prevail because businesses are merely the organizational means
whereby various human enterprises are pursued. Business entities are not
entitled to be treated as ends; such treatment is reserved for humans.

While it may be difficult to distinguish humans from businesses in close
cases," there are two indicia of businesses that will make it easy to draw
the distinction in most situations. The first indicator is the use of some
artificial legal entity which serves as a barrier between the humans in the
business and its customers. The prime example of such an entity is the
corporation. One's transactions with a corporation are normally conducted
with its employees who are mere agents and who generally have no per-
sonal responsibility for corporate acts. Since the owners of the corporation
might be human, one might argue that these human shareholders are
entitled to be treated as ends and that, therefore, it is not so clear that the
expectations of a human buyer should prevail over those of a corporate
seller. However, this argument is questionable because it is extremely

17. This parallel suggests that expectation and efficiency could be reconciled in an ideal
competitive market of relatively equal persons who considered all the possible product-caused
injuries which might result from all possible product defects. From an expectation perspec-
tive, both contract doctrine and tort doctrine should attempt to achieve results which approx-
imate the reconciliation of expectations which would be achieved under these ideal circum-
stances. With the expectation model, there is no conflict between contract and tort. On the
other hand, a tort system based on imposed notions of efficiency, rather than on a concern
with expectation, would be incompatible with many aspects of contract law. Utilization of
the expectation model in the torts context would, therefore, help achieve consistency in our
broader conception of the legal system. See note 58, infra; see generally Schwartz, The Private
Law Treatment of Defective Products in Sales Situations, 49 IND. L.J. 8 (1973).

18. See notes 27-32 and accompanying text, infra.
19. See discussion in note 90, infra, for examples of such borderline cases.
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unlikely that shareholders, particularly where they are numerous, have
any one expectation concerning the relationship of the corporation with its
customers who suffer product-caused injuries. Moreover, even in the rare
case where all shareholders agree that they expected all buyers of the
corporation's product to bear the loss, the present doctrines, which allow
shareholders to insulate themselves from personal liability for corporate
acts where the ends of other humans are involved,21 are unfair unless one
adopts the position that the use of the corporate form also bars considera-
tion of the ends of the shareholders.

The second indication of a non-human entity is the structure of the
business. Even if Ajax Manufacturing Company is unincorporated and is
owned entirely by Adam Ajax, it is a business entity if it is large and has
a bureaucratic organizational structure. Customers of such an entity are
not dealing with Adam Ajax; they are dealing with a complex "machine"
which is not entitled to the respect due a human.

Categories of Human Expectations. Since human expectations can
be viewed from a variety of perspectives, a complete development of the
expectation model should indicate the distinctions between these view-
points. Three dichotomous aspects of expectation are particularly impor-
tant: (1) normative expectations versus actual expectations; (2) expecta-
tions of individuals versus expectations of populations of persons; and (3)
systemic expectations versus substantive expectations. The meaning and
importance of each of these categories will be discussed below.

a. Normative and Actual Expectations.
In considering the basic products liability case one might ask the norma-

tive question: "What should Buyer's expectations have been?" Or one
might ask the empirical question: "What were Buyer's expectations in
fact?" Initially, it might seem that the normative question is inappropriate
because, if each person is to be accorded autonomy in determining his ends
and life plan, we should be extremely reluctant to impose any view con-
cerning proper expectations. However, such an extreme rejection of norma-
tive conceptions is not possible in many cases. For example, there will be
cases involving harm to persons who were not parties to the sale. Even
where the case is limited to Buyer and Seller, there will be situations where
human expectations conflict, where there are no relevant human expecta-
tions, or where the actual human expectations are "unreasonable."

Imposing a normative view in these circumstances is complicated by the
fact that the normative question can be phrased in two distinct ways: 21

20. For example, a shareholder is generally not liable for the torts of the corporation. See
1 W. FLzTCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS §33 (M. Wolf ed., rev. ed.
1974). Further discussion of these doctrines is found in id. at § §24-48 and in H. HENN, THE

LAW OF CORPORATIONS §§73, 78-80 (2d ed. 1970).
21. This distinction parallels Lon Fuller's distinction between the "morality of aspira-

tion" and the "morality of duty." See L. FULLER, THE MORALITY OF LAW 3-32 (rev. ed. 1969).
Fuller distinguishes the two moralities as follows:
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Whether of the set of possible expectations, this is the best expectation?2

Of the set of possible expectations, does this expectation satisfy some
minimal standard of acceptability?

Since the latter conception enables a person to choose from a set of
acceptable expectations, it is clearly preferable in light of our two basic
postulates concerning humans. The following discussion, therefore, views
a "reasonable expectation" as one, but not necessarily the only one, which
satisfies certain minimal criteria of reasonableness.

Harm to others is generally accepted as a just limitation on individual
antonomy.23 However, applying the condition is often difficult because
"harm" is a frustratingly vague term. The ambiguity ranges from categori-
zation of particular types of harms (physical harm, mental distress, aes-
thetic harm, moral harm, etc.),2 to questions concerning whether anyone
ever suffers injury only to himself in an interdependent society.25 Further
complications arise in utilizing the harm principle because it provides only
a presumptive ground for restricting liberty. It is clearly not regarded as a
sufficient condition because numerous harmful activities are allowed in all
societies. This is particularly so where only a risk of harm is involved and
there is some likelihood that harm can be compensated. Moreover, harm
to others is not generally regarded as a necessary condition because pater-

"The morality of aspiration is ... the morality of the Good Life, of excellence, of the fullest
realization of human powers . . . . [A] man might fail to realize his fullest capabilities
... .But in such a case he was condemned for failure, not for being recreant to duty; for
shortcoming, not for wrongdoing .. .[IUnstead of ideas of right and wrong, of moral claim
and moral duty, we have rather the conception of proper and fitting conduct, conduct such
as beseems a human being functioning at his best.

"Where the morality of aspiration starts at the top of human achievement, the morality of
duty starts at the bottom. It lays down the basic rules without which an ordered society is
impossible, or without which an ordered society directed toward certain specific goals must
fail of its mark. It is the morality of the Old Testament and the Ten Commandments. It
speaks in terms of "thou shalt not," and, less frequently, of "thou shalt." It does not condemn
men for failing to embrace opportunities for the fullest realization of their powers. Instead, it
condemns them for failing to respect the basic requirements of social living." Id. at 5-6.

22. One might divide this category even further into: (1) the set of possible expectations
we presently know; and (2) the set of possible expectations we presently know and can
potentially know. Cf., e.g., J. LUCAS, THE PRINCIPLES OF POLITICS §27 at 128-29 (1966). (Lucas
discusses the problem of whether a "rational" decision principle should be capable of being
applied to all known similar cases or to all possible similar cases.)

23. The classic statement of this view is found in J. MIL, ON LIBzRTY (1859).
24. Further examples of ambiguity are: (1) killing a person in severe pain; and (2) failing

to confer a benefit.
25. This ambiguity has two dimensions. First, there are situations like that in which the

injury to a father results in harm to his family (or to the society generally if it pays the
expenses of the family). See, e.g., G. CALABRESI, THE COSTS OF ACCIDENTS 58-59 (1970). Sec-
ond, there are broad concerns with the effect of private conduct on the general "fabric of
morality" of the society. See, e.g., P. DEVLIN, THE ENFORCEMENT MORALS (1965); H. HART,
LAW, LImRTv AND MORALrrY (1963); B. MITCHELL, LAW MORALITY AND RELIGION IN A SECULAR
SOCIETY (1967); Schoeman, The Enforcement of Matters of Custom and Taste, 30 PHILOS.
STUD. 341 (1976).
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nalism is usually accorded some role in most normative systems of political
philosophy. 6

A fully developed expectation model would address these ambiguities in
the concept of harm and develop further conditions that justify limiting
choices. However, it is not necessary to pursue these tasks at present be-
cause this article focuses on litigation involving Buyer and Seller, both of
whom had some opportunity to consent to any risks involved with the
product. However, even this focus would require some discussion of
whether harm in an interdependent society can ever be limited to one
person. Because of lack of space, I will not address this issue. Instead, I
will assume that the harm involved is limited to Buyer.

Even where harm is limited to Buyer, objective conceptions of expecta-
tion must be used where Buyer and Seller are both human and each has a
different expectation. In such a case actual expectations do not indicate a
specific result. Some objective conception is also needed where there is no
relevant human expectation concerning the product or liability. In addi-
tion, it may be necessary to impose a normative view when a human's
expectations are "irrational."

The use of an objective normative concept requires careful delineation
in a model based upon a concern for the right of persons to select ends and
make their own plans. Any imposition of expectations must be narrowly
limited so that the options available to persons can be maximized. For
example, a particular product might be offered with various features and
warranties: a basic model with explicit disclaimers of all warranties except
lack of due care in manufacturing, cost $100.00; or a safety model-extra
safety features-cost $110.00; or a basic model with explicit warranty,
stating that seller will be liable for injuries due to defects regardless of the
cause, cost $110.00. If autonomy is to be respected, none of the three
options should be prohibited absent some clear justification. There are two
possible justifications for limiting autonomy where only Buyer and Seller
are involved-"fairness" and paternalism.

"Fairness" considerations are relevant if a buyer's expectations concern-
ing a product are unreasonably high. For example, if Buyer (who also owns
a share of General Motors stock) buys a Chevrolet and expects it to float,
it seems intuitively unfair to hold General Motors liable when Buyer drives
the Chevrolet off a pier and drowns. Such a case appears to be a problem
from the expectation point of view because the humanistic bias of the
model indicates liability for General Motors even though such liability
may seem "unfair." But this difficulty is not too serious since such outra-
geous expectations seem to be so unlikely. Moreover, if Buyer's expecta-
tions concerning a product purchased from a human seller are unreasona-
bly high, the model would indicate no recovery if the product failed to

26. See notes 27-33 and accompanying text, infra.
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satisfy Buyer's expectations but did meet Seller's standards, which were
reasonable.

Paternalism is relevant where, in deciding which of the three options to
exercise in buying the product mentioned above, a Buyer makes an
"irrational choice." 7 For example, if the basic model involves a 5% risk of
injuries with an average value of $500.00, it is irrational to purchase that
model if the safety model can eliminate one-half of these risks. If Buyer
lacks the resources to absorb a lump sum loss of $500.00, it is also irrational
for him not to purchase the warranty features if defects not resulting from
negligence are responsible for 40% of the injuries. However, if he is irra-
tional and purchases the basic model, thinking it is safe enough to satisfy
his expectations and expecting liability only for negligence, and is injured
because of the lack of a safety feature or because of a defect not resulting
from negligence, should he be allowed to recover from Seller? If he is
allowed to recover from seller, it is likely that the basic model will be
removed from the market, thus denying buyers a choice that they would
have had otherwise. Any such paternalistic denial of choice is suspect in a
model based upon a concern for autonomy; therefore, paternalistic inter-
ferences with expectations and decisions should be carefully circum-
scribed.

In developing the appropriate limitations on paternalism, it will be help-
ful to keep in mind the traditional justifications for imposing normative
views on autonomous persons:28 (1) ignorance; (2) compulsion and undue

- influence; (3) some flaw in rationality that is normal but serious; and (4)
impairment of normal rational faculties due to some physical problem
(e.g., a blow to the head); to a mental defect; or emotional stress. Since
the last ground is so unusual, the following discussion addresses only the
other three grounds.

If Buyer's expectations are the result of ignorance, it would be just to
utilize a normative view so long as this is "fair" to the Seller. An unfair
imposition might be involved, for example, where Seller is also ignorant
or where the Seller has gone to considerable lengths to inform the Buyer.
These considerations would have increased weight if the Seller were a
human.

Undue influence might exist where all sellers had conspired to deny
buyers any choice except the basic model. However, compulsion would not
appear to be present where all three options are available, but Buyer feels
compelled to choose the basic model because he has very little money.

27. The textual discussion assumes that the money values indicated reflect Buyer's indi-
vidual, subjective value scheme. Where price does not parallel his individual values, there
may be even less ground for paternalism.

28. For an analysis of the grounds in support of the paternalistic imposition of views
concerning accidents, see, e.g., G. CALABRESI, THE COSTS OF ACclDENTs 55-64, 96-107 (1970).
A review of philosophical perspectives on paternalism is found in Hodson, The Principle of
Paternalism, 14 AM. PHILOS. Q. 61 (1977).
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Nevertheless, if Buyer's financial situation is the result of gross injustice
in the distribution of income, one might argue that he is unjustly coerced
since he lacks the means necessary to exercise his autonomy. 2 Such argu-
ments cannot be addressed herein because of the numerous questions in-
volved in determining the role that courts ought to play in pursuing a just
society by deciding cases on the basis of the relative wealth of parties to a
transaction ."

There are a number of flaws common to most men that have been offered
as justifications for paternalism: (1) humans lack the data necessary to
form expectations; (2) humans are psychologically unable to contemplate
injury to themselves and thus underestimate the importance of such injury
in making decisions; and (3) people overvalue short-term gains and losses
and undervalue long-range considerations.' Even if one assumes that these
traits are common, they are questionable grounds for paternalism because
they could be addressed by an educational program based on a respect for
a person's right to make informed decisions rather than by compulsion.32

Education, however, cannot completely solve the problem of lack of data
because of an underlying shortcoming common to all humans-limitations
on the ability to process information. A person does not have time to gather
and review all the information relevant to the decisions in his life; there
are too many decisions and other tasks involved in day-to-day life. As a
consequence, many decisions must be made on the basis of ignorance.
Thus, given this limitation common to all men, it is likely that there will
be many cases where ignorance will justify a paternalistic imposition of a
normative view of expectation.

Even when paternalism is justified, it's application must be limited by
a focus on the individual human to be protected. The measure of a reasona-
ble decision is: "What decision would this person make if his decision were
unencumbered by ignorance, compulsion, or some flaw in rationality?"
Paternalistic notions of reasonableness cannot be based on abstract no-
tions of "rational" decision-making if the right of an individual to select
his life goals and plans is to be respected. 3

1

29. Compare, J. RAWLS, A THEORY OF JUSTICE §32 at 204-05 (1971) with N. Daniels, Equal
Liberty and Unequal Worth of Liberty, in READING RAWLS 253 (N. Daniels ed. 1976).

30. See, e.g., Calabresi & Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE
L.J. 1055, 1081-1084 (1972); see generally Michaelman, In Pursuit of Constitutional Welfare
Rights: One View of Rawls' Theory of Justice, 121 U. PA. L. Rxv. 962 (1973). Deciding cases
directly on the basis of wealth disparity should be distinguished from the indirect role that
distribution can play when it influences expectations. See note 54 and accompanying text,
infra.

31. E.g., G. CALABRESi, THE COSTS OF ACCIDNTS 55-58 (1970).
32. The textual conclusion holds even if the educational program is extremely expensive

because respect for persons prevails over efficiency concerns. See notes 9-20 and accompany-
ing text supra; see, e.g., G. Dworkin, Paternalism, in PHILOSOPHY OF LAw 174, 184 (J. Feinberg
& H. Gross eds. 1975).

33. See, e.g., J. RAWLS, A THEORY OF JUSTICE §39 at 248-50 (1971); Gert & Culver,
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b. Individual and Group Expectations.
A second categorization of expectations reflects the distinction between

looking at the expectations of a particular individual vis-a-vis looking at
the expectations of the "average" individual in some population of per-
sons. Since the present model focuses on the ends and plans of individuals,
the individual view should be used. Statistical conceptions of expectations
are relevant only to the extent they are indicative of individual expecta-
tions.34 For example, in evaluating information conveyed by a human seller
to a human buyer, it would be relevant to consider whether the seller's
actions were based on some statistical knowledge concerning information
pertaining to buyers.

c. Systemic and Substantive Expectations.
Humans have substantive expectations concerning particular products;

in addition, they have systemic expectations concerning the economic sys-
tems that manufacture and distribute products and the governmental sys-
tems which regulate economic systems and determine liability for defec-
tive products. These two types of expectation can conflict. For example,
if Buyer expects the government to be extremely efficient in the use of
administrative resources in apportioning liability for accidents, he may
find his substantive expectations, which are not average, frustrated if gov-
ernmental efficiency is achieved through focusing on the "average" con-
sumer, rather than proceeding on a case-by-case basis.

This conflict poses such fundamental issues as: (1) Could some require-
ment of logical consistency in a person's set of actual expectations serve
as an additional or supplemental justification for imposing normative
views of expectations? (2) What if the actual systemic expectation of the
average consumer is that efficiency will prevail over expectations? Can the
expectation model be imposed even if contrary to such actual
expectations? 6 Such issues, despite their importance, cannot be resolved
in this article. Other more immediate concerns must be discussed. There-
fore, I will simply posit the following principles: As a general rule, substan-
tive expectations should be given greater weight than systemic expecta-
tions. The actual systemic expectations of the average consumer is that
expectation should be a prime concern and should therefore guide the
development of products liability decisions.

The first principle reflects the fact that substantive concerns are usually
more immediate and concrete in their impact on life plans. It is not
phrased as an absolute because systemic matters can be vitally important,

Paternalistic Behavior, 6 PHILOS. & PUB. AFF. 45 (1977); Hodson, The Principle of
Paternalism, 14 AM. PHILOS. Q. 61 (1971).

34. See note 50 and accompanying text, infra.
35. See note 51 and accompanying text, infra.
36. This tension is reflected in Laurence Tribe's discussion of the difficulties in using

actual expectations as a limitation on governmental power. L. TamE, AmxmcA CoNs'rrru-
TIONAL LAW §§9-4 to 9-7 (1978).
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even if indirect. The second principle is a plausible empirical assumption
given the limited way it is expressed.

Particular Substantive Expectations Concerning Products. The
substantive expectations that a person might have concerning a product
can range along a spectrum from "liability only where the product was
purposefully sold in a way calculated to injure the buyer" at one end to
"liability for any injury 'caused' by the product""7 at the other end. While
the expectation model is applicable all along this spectrum,"8 the present
article focuses on one standard-strict liability for product defect-and
addresses the issues of: (1) When should this standard be used? (2) When
is a product defective? and (3) When and how should a court resolve these
issues? The first two issues can now be answered as follows: Strict liability
should be used when this accords with the actual expectation(s) of the
individual human(s) involved. This expectation also indicates whether the
product is defective. Specific cases involving this expectation approach
and issues concerning the application of the expectation model by courts
are discussed in the next section.

A Residual Role for Efficiency. The expectation model can be used
to decide large categories of cases without relying on efficiency concerns.
There are, however, two types of cases in which reasonable expectations
cannot resolve possible conflicts. First, there are cases where both Buyer
and Seller can be said to have reasonable (or unreasonable) expectations.
Where both have reasonable expectations, efficiency could serve as a stan-
dard in deciding which of their expectations should be used in determining
liability."9 However, even this use of efficiency is shaped by the basic
principle of treating persons as ends because its range of application is first
defined in terms of the reasonable expectations of these two particular
humans. 0 For example, if Buyer's reasonable expectation is more efficient
than Seller's, then that expectation prevails even though it might vary
from a third approach that is even more efficient. Such a case could exist
where the following conditions hold: (1) The most efficient approach is to
place losses for bodily injury, but not mental distress, on the Seller; (2)
Buyer's expectation is that liability for both bodily injury and mental
distress will be placed on Seller; (3) Seller's expectation is to place all such

37. Absolute liability is discussed further at note 3, supra.
38. The expectation model can be used to indicate both the standard to be employed and

whether the standard has been satisfied. The model has traditionally performed the latter
standard in negligence law. See, e.g., the discussion of negligence as conduct which falls below
the conduct expected of the reasonable man in W. PROSSER, THE LAW OF TORTS §32 (4th ed.
1971). This traditional usage appears to be a more objective, normative approach to expecta-
tion than the model proposed in this article. However, the present model might resemble the
traditional reasonable man in many respects if situations involving "harm-to-others" were
developed more fully. See notes 22-24 and accompanying text, supra.

39. See text accompanying notes 77 & 82, infra.
40. This delimitation will assist in resolving many of the ambiguities inherent in effi-

ciency approaches to products liability. See notes 13-14 and accompanying text, supra.
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liability on Buyer; and (4) Buyer's expectations are more efficient than
Seller's. Where neither Buyer nor Seller has a reasonable expectation,
efficiency can be used in determining what their reasonable expectations
should have been and which reasonable expectation will be used to decide
the case. Once again efficiency is defined in terms of the particular humans
involved.

A second class of cases that cannot be resolved in terms of reasonable
expectations arises where neither Buyer nor Seller is human. In such a case
expectations (and therefore, reasonable expectations) are not determina-
tive. Instead, efficiency is the standard to be used because nonhuman
expectations should not prevail over the increase in general well-being
which would result from a more optimal use of resources.' Of course, if
Buyer, Inc. and Seller, Inc. have the same expectation, it is very likely that
this expectation is also efficient in any free market situation, particularly
since such a market works most efficiently where expressed expecta-
tions-for example, in a written contract-are enforced in most cases.
Furthermore, even conflicting expectations could be relevant to efficiency.
Yet being relevant to the proper decision is clearly different from being
determinative of the result in the way that human expectations should be.

C. Application of the Model by Courts-Institutional Considerations

A legal institution which implements the model must be able to focus
on particular facts and determine the actual expectations of the humans
involved and, where necessary, the reasonable expectations. "Reason-
ableness" (or its mirror-image "unreasonableness") is so vague that
some delimitation of its meaning is necessary. However, all attempts to
define the concept in substantive terms founder in our ability to provide
some clear, precise, mechanical norm of reasonableness. 2 Instead, all we
can do is propose or identify the items or factors that are relevant to
reasonableness and then select (or hope for) some institutionalized method
for considering those factors to determine reasonableness. In short, reason-
ableness must be defined in terms of a process or in terms of the considered
judgment of a particular person or persons.' 3 The issues involved, therefore,
,are: Who decides? What are the relevant factors?

Judge and Jury. In selecting the proper institution, the primary goal

41. Even this limited use of efficiency will require some resolution of the ambiguities in
cost-benefit approaches discussed in Hubbard, Efficiency, Expectation, and Justice: A Juris-
prudential Analysis of the Concept of Unreasonably Dangerous Product Defect, 28 S.C.L.
REV. 597, 606-13 (1977).

42. Hubbard, Efficiency, Expectation, and Justice: A Jurisprudential Analysis of the
Concept of Unreasonably Dangerous Product Defect, 28 S.C.L. REv. 587 (1977); see, e.g.,
ARIsToTLE, NICOMACHAEN ETHICS Bk. V, Ch. 9; H. HART, THE CONCEPT OF LAW 121-26 (1961);
PLATO, STATESMAN 294; Christie, Vagueness and Legal Language, 48 MINN. L. REv. 885 (1964).

43. Hubbard, Efficiency, Expectation, and Justice: A Jurisprudential Analysis of the
Concept of Unreasonably Dangerous Product Defect, 28 S.C.L. REV. 587, 622-627 (1977).
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should be to decide disputes in accordance with the views and expectations
of the human parties involved. Accomplishing this goal requires a certain
empathy with these humans. The best way to achieve this empathy is to
ask the jury, which is a rough cross-section of normal adult humans, to
view the situation from the point of view of the humans involved" and
indicate what they, as persons, feel is "reasonable" to expect from that
point of view. 5 Or perhaps it would be more accurate to ask them whether
a particular view is unreasonable since it is likely that there may be more
than one reasonable expectation." In either event, the jury appears to be
the best available institution at present.

Some might object that juries are not equipped to make complex deci-
sions concerning the proper safety level of sophisticated products. How-
ever, this shortcoming is exactly what is desirable because it enables the
jury to empathize with the humans involved, who probably have the
same problems. Moreover, it does not appear that a judge is any more
capable of making the difficult decisions involved in cases where
"reasonable men" could disagree concerning expectation.

Courts, Legislatures, and Administrative Agencies. Arguing that
neither judge nor jury should decide presents difficulties because dismiss-
ing the case on the grounds that the court lacks the competence to decide
is the equivalent of deciding against the plaintiff. This may be appropriate

44. See text accompanying note 33, supra, for discussion of the role of this point of view
in notions of paternalism.

45. See, e.g., Smith v. Arbaugh's Restaurant, Inc., 469 F.2d 97 (D.C. Cir. 1972). In ad-
dressing the issues presented by changing values in landowner liability, the court made the
following observations:

"This realignment of values is being recognized in all of tort law .... The law of products'
liability has become a field of strict liability, and there is continual movement away from
fault as the governing principle for allocation of losses, in favor of enterprise liability or the
distribution of losses over a larger segment of society through insurance.

"We do not believe, as the concurrence suggests, that the problem of allocating the costs
and risks of human injury is a simple one. Nor do we believe that one value-human
safety-should be advanced above all others. We recognize that the allocation of costs re-
quires the resolution of a complex equation, one for which society has not as yet provided a
computer. Rather, for centuries the costs of personal negligence have been allocated by a jury
according to the standard of reasonable care under all the circumstances.

"This court has frequently recognized that questions which involve moral and empirical
judgments are best handled by representatives of the community as a whole. . . . Therefore,
in the absence of legislative action to the contrary, we believe that the most effective way to
achieve an allocation of the costs of human injury which is acceptable to the community is
to allow the jury to function under the standard of 'reasonable care under all the circumstan-
ces'." Id. at 101-102 (footnotes omitted).

Although the court is concerned with imposing a duty of due care on landowners, its
remarks concerning the role of the jury are also applicable to the expectation model. See
Hubbard, Efficiency, Expectation, and Justice: A Jurisprudential Analysis of the Concept of
Unreasonably Dangerous Product Defect, 28 S.C. L. REV. 587, 621 nn. 96-98 (1977).

46. See note 21 and accompanying text, supra.
47. See notes 33 & 44 and accompanying text, supra.
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where a legislative or administrative compensation scheme-for example,
workmen's compensation-exists. However, if legislatures and administra-
tive agencies have not devised an approach for the problem, it is improper
to deny plaintiff's expectation that he will be compensated without a
strong showing that a consideration of the issues is not only beyond the
competence of the court but also clearly within the ability and proper
jurisdiction of another institution.

Advocates of legislative/administrative approaches to (strict) products
liability rely on two assertions in arguing that these institutions are supe-
rior to courts. First, courts are an inferior institution to the extent that:
(1) administrators and legislators are better able to gather and process
data concerning the expectations of populations and concerning efficiency
in the design and manufacture of products; and (2) popularly-elected legis-
latures are the proper institution to devise rules based on a desire for a
particular distribution of wealth. Second, these institutionalized dispari-
ties indicate that courts should limit their role in the products liability area
because: (1) The test of actual expectation should be based on objective
statistical studies of the population; (2) Norms of reasonableness should
be determined by "objective" cost-benefit comparisons; and (3) Strict lia-
bility, or at least particular forms of strict liability, can only be based on
preferences for a particular distribution of wealth.

a. Objective Statistical Standards and Cost Benefit Standards.
Persons making the first two assertions concerning the nature of the

products liability decisions stress factors such as: (1) the high costs of
determining liability on a case-by-case basis; (2) the uncertainty and di-
versity of results arising from deciding cases on the basis of the diverse
human expectations involved in various cases concerning particular indi-
viduals; (3) the overly-sympathetic view of juries where serious injury is
involved; and (4) the lottery-type quality that is likely to characterize
determinations made by different judges and juries in varying locales and
circumstances."

There are a number of responses to these arguments. First, the last two
concerns can be addressed, at least in part, by judicial supervision of jury
determinations and by appellate review of the trial courts. Second, legisla-
tive and administrative processes also have weaknesses. For example, it is
not clear that agencies possess the tools to identify statistical expecta-
tions. " Moreover, treating persons as members of a statistical class rather

48. For examples of criticisms of case-by-case decision-making by courts see G. CALABRESI,
THE COSTS OF ACCIDENTS 239-87 (1970); Henderson, Expanding the Negligence Concept: Re-
treat from the Rule of Law, 51 IND. L.J. 467 (1976).

49. See, e.g., Shapo, A Representational Theory of Consumer Protection: Doctrine, Func-
tion, and Legal Liability for Product Disappointment, 60 VA. L. REV. 1109, 1314-17 (1974). If
one were concerned with efficiency rather than expectation, the argument in favor of adminis-
trative expertise would be phrased differently. See, e.g., Henderson, Judicial Review of Man-
ufacturers' Conscious Design Choices: The Limits of Adjudication, 73 COLUM. L. REV. 1531
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than as individuals may increase certainty on the average but it is also
likely to be both over-inclusive and under-inclusive by granting compensa-
tion to individuals who do not "deserve" it while denying compensation
to those who do. This result clearly conflicts with the principle that indi-
vidual expectations should prevail over the statistical.

The administrative efficiency argument might be objected to on the
ground that human expectation is more important than efficiency. The
same objection could be made to the second argument if predictability is
desirable because it is a means to efficient production and distribution and
to efficient insurance schemes. 0 However, this objection to administrative
efficiency is too facile because citizens, as consumers of government
decision-making, have both substantive expectations concerning those
decisions-e.g., whether Buyer or Seller should prevail-and systemic ex-
pectations about the process used in reaching those decisions. It seems
reasonable to assume that procedural expectations would include not only
notions like impartiality and the right to be heard5 but also concerns like
making decisions promptly and inexpensively. Although substantive ex-
pectations generally should prevail over systemic expectations, the admin-
istrative objection to courts cannot be evaluated fully without far more
empirical data concerning systemic expectations.

b. Distributive Preferences.
Opponents to judicially-imposed strict liability often assert that courts

should limit themselves to issues involving "retributive justice;"
"distributive justice should be the concern of democratically elected legis-
latures. Therefore, legislatures, not courts, are the proper institution for
seeking distributive justice by apportioning liability on a nonfault ground
like ability to "spread" the cost of an injury among numerous persons so
that no one person has the crushing burden of a large loss. 2 If one were to
accept this perspective, courts could not rely on expectations that are
based on a concern for cost spreading. There are two basic objections to
this point-of-view.

(1973). But such efficiency-oriented arguments often ignore the problems with articulating
and justifying a cost-benefit approach to products liability. See, e.g., Hubbard, Efficiency,
Expectation, and Justice: A Jurisprudential Analysis of the Concept of Unreasonably Danger-
ous Product Defect, 28 S.C. L. REv. 587, 605-18 (1977); Compare Henderson, supra, with,
Hubbard, supra, at 611 n. 72 at 612.

50. The expectation model also requires a considerable degree of predictability in official
decisions. However, it focuses on individuals' being able to make plans in terms of the
likelihood that their individual expectations will be fulfilled. Since statistical standards often
frustrate particular individual plans, such predictions are important only where relevant to
an individual's expectations. See notes 23-25, 34 and accompanying text, supra.

51. See, e.g., J. THIBAUT & L. WALKER, PROCEDURAL JUSTICE: A PSYCHOLOGICAL ANALYSIS
(1975).

52. See, e.g., Fletcher, Fairness and Utility in Tort Theory, 85 HARV. L. REv. 537, 547 n.
40 (1972); Schwartz, Products Liability and Judicial Wealth Redistributions, 51 IND. L. J.
558 (1976).
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First, the distinction between fault and non-fault grounds of liability is
questionable in light of recent criticisms of fault as a basis of liability. 3

But these criticisms have been directed to the use of fault by the legal
system; they have not focused on the role of courts. The importance of this
institutional dimension is reflected in the variation between one's response
to a legislative scheme for workmen's compensation and a similar scheme
imposed by a court. However, the particular strengths and weaknesses of
courts have not been discussed in criticisms of the fault system. Thus,
these criticisms merely raise questions concerning the distributional objec-
tion to judicially imposed strict liability.

The second objection is more significant because it focuses on the insti-
tutional role of courts. Distributional effects are always present in judicial
decision-making, and courts appear to have considered these impacts in
some cases." Such consideration is not necessarily improper because ad-
dressing such effects explicitly and using them in deciding cases in certain
circumstances is more rational than ignoring these distributional effects.
Determining the proper range of application of distributional concerns
may raise significant problems in some cases, but any such problems are
not too serious in the present case because: (1) the focus is on expectation
rather than some specific distribution; and (2) if these expectations are
influenced by a concern for spreading the cost and indicate that strict
liability should be imposed, this liability is limited by such requirements
as defect and causation.

c. Cost of Influencing Changes in Rules.
The final response to criticisms of judicial determination rests on the

recognition that it is difficult to assess the relative strengths and weak-
nesses of courts, agencies, and legislatures. As a result, it is not clear which
is the proper institution. In these circumstances the court faces a dilemma:
It may not be the best tribunal, yet no other tribunal has acted. The best
solution to this dilemma is to place the burden of initial legislative or
administrative action on the party best able to influence legislators or
administrators. Since this determination will affect buyers and sellers as
classes, the court needs to consider which class can best initiate legislative
action. Although this type of empirical issue is not well-suited to judicial
resolution, the following generalization could be used as a guideline: Given
that sellers tend to be large corporations and are capable of absorbing the
costs of influencing legislative rule-change as a business expense, 55 Buyer's

53. See, e.g., G. CALABRESI, THE COSTS OF ACCIDENTS (1970); J. FEINBERG, DOING AND
DESERVING: ESSAYS IN THE THEORY OF RESPONSIBILITY 187-221 (1970); Coleman, The Morality
of Strict Tort Liability, 18 WM. & MARY L. REV. 259 (1976); Coleman, Justice and the
Argument for No-Fault, 3 Soc. THEORY & PRAC. 161 (1974); Coleman, On the Moral Argument
for the Fault System, 71 J. PHIL. 473 (1974).

54. See, e.g., Calabresi & Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE
L.J. 1055, 1081-84 (1972).

55. This empirical assertion may be overbroad since many sellers are also small. Moreo-
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suit should not be dismissed on the ground that the court is not the proper
tribunal.

Court determinations may have flaws and these might justify legislative
approaches to the paradigm products liability case. However, where no
alternative scheme has been enacted, juries, acting in conjunction with
judges, are the best approach to deciding the basic products liability case.56

Instructions to the Jury. Devising instructions to fit a particular case
will be difficult and there will be situations where the jury process appears
to be no more than a ceremony for deciding issues that are incapable of
solution.57 Moreover, it will be necessary to devise formulas to guide judi-
cial discretion in directed verdicts and judgments non obstante veridicto.
Nevertheless, when experience with the "reasonable man" in tort law5 is

ver, consumer organizations and consumer voting power also cast doubt on the factual as-
sumptions in their present, rather simple, formulation.

56. An analogy can be drawn between the use of the jury and the use of ordinary language
in approaching normative issues. J. L. Austin defends this use of ordinary language as follows:

"I will mention two [objections to "linguistic" philosophy]. The first is the snag of loose
(or divergent or alternative) usage; and the second the crux of the last word. Do we all say
the same, and only the same, things in the same situations? Don't usages differ? And, Why
should what we all ordinarily say be the only or best or final way of putting it? Why should
it even be true?

"Well, people's usages do vary, and we do talk loosely, and we do say different things
apparently indifferently. But first, not nearly as much as one would think. When we come
down to cases, it transpires in the very great majority that what we had thought was our
wanting to say different things of and in the same situation was really not so-we had simply
imagined the situation slightly differently: which is all too easy to do, because of course no
situation (and we are dealing with imagined situations) is ever 'completely' described.

"Then, for the Last Word. Certainly ordinary language has no claim to be the last word, if
there is such a thing. It embodies, indeed, something better than the metaphysics of the Stone
Age, namely, as was said, the inherited experience and acumen of many generations of men.
But then, that acumen has been concentrated primarily upon the practical business of life.
If a distinction works well for practical purposes in ordinary life (no mean feat, for even
ordinary life is full of hard cases), then there is sure to be something in it, it will not mark
nothing; yet this is likely enough to be not the best way of arranging things if our interests
are more extensive or intellectual than the ordinary. And again, that experience has been
derived only from the sources available to ordinary men throughout most of civilized history:
it has not been fed from the resources of the microscope and its successors. And it must be
added too, that superstition and error and fantasy of all kinds do become incorporated in
ordinary language and even sometimes stand up to the survival test (only, when they do, why
should we not detect it?). Certainly, then, ordinary language is not the last word: in principle
it can everywhere be supplemented and improved upon and superseded. Only remember, it
is the first word." Austin, A Plea for Excuses, in PHILOSOPHY OF LAw 316, 319-20 (J. Feinberg
and H. Gross eds. 1975).

57. Even in these circumstances, ceremony can be viewed as serving an important func-
tion. See, e.g., Ball, The Play's the Thing: An Unscientific Reflection on Courts Under the
Rubric of Theatre, 28 STAN. L. REV. 81 (1975).

58. See notes 37 & 44, supra; Hubbard, Efficiency, Expectation and Justice: A Jurispru-
dential Analysis of the Concept of Unreasonably Dangerous Product Defect, 28 S.C. L. REv.
587, 621 nn. 96-98 (1977).
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combined with a humanistic perspective on expectation, these obstacles do
not seem to be insurmountable.

III. DOCTRINE

Determining the existing legal doctrine relevant to deciding the basic
products liability case presents a number of difficulties. Initially, one must
determine the relationships between statute and case law and the relation-
ships between two potentially conflicting "areas" of the law.59 Even if one
focuses on cases in one subject area and in one jurisdiction, there are the
problems of discovering the rule in particular cases and of identifying the
justifications or reasons for the rule.10 The matter is further complicated
by explanations of decisions in terms of factors consciously recognized by
the judge but not acknowledged in his decision or in terms of factors of
which the judge is unaware but which are influential in his decision none-
theless." Because of these problems, there is a need for considerable cau-
tion in making statements concerning existing doctrine.

59. See, e.g., Seely v. White Motor Co., 63 Cal.2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965);
Santor v. A. & M. Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965); R. KEETON, VENTURING
TO Do JUSTICE 101-25 (1969); Franklin, When Worlds Collide: Liability Theories and Dis-
claimers in Defective-Product Cases, 18 STAN. L. REv. 974 (1966); Montgomery and Owen,
Reflections on the Theory and Administration of Strict Tort Liability for Defective Products,
27 S.C.L. REv. 803, 803-07 (1976); Speidel, The Virginia "Anti-Privity" Statute: Strict Prod-
ucts Liability Under the Uniform Commercial Code, 51 VA. L. REv. 804 (1965);. Titus,
Restatement (Second) of Torts Section 402A and the Uniform Commercial Code, 22 STAN.
L. REV. 713 (1970); Note, Consumer Warranty or Insurance Contract? A View Towards a
Rational State Policy, 51 IND. L.J. 1103 (1976); see generally, G. GILMORE, THE DEATH OF
CONTRACT (1974); Fridman, The Interaction of Tort and Contract, 93 L.Q. REv. 422 (1977);
O'Connell, The Interlocking Death and Rebirth of Contract and Tort, 75 MICH. L. REv. 659
(1977). As indicated in note 16, supra, there is no conflict between contract and tort if the
expectation model is used. Potential conflict could also rise in relating tort and contract
doctrines to insurance law. See, e.g., Comment, Consumer Warranty or Insurance Contract?
A View Towards a Rational State Regulatory Policy, 51 IND. L.J. 1103 (1976). The expectation
model also provides a unifying framework for this potential conflict because a basic principle
of insurance law is that: "The objectively reasonable expectations of applicants and intended
beneficiaries regarding the terms of insurance contracts will be honored even though pain-
staking study of the policy provisions would have negated those expectations." R. KEETON,
INSURANCE LAW 351 (1971).

60. See, e.g., K. LLEWELLYN, THE BRAMBLE BUSH (1930). Any conclusions which are
reached must be vague and tentative because: (1) cases can be read in a variety of ways; see,
e.g., R. DWORKIN, TAKING RIGHTS SERIOUSLY 110-23 (1977); E. LEvI, AN INTRODUCTION TO LEGAL
REASONING (1948); (2) there are a variety of possible justifications for any rule, see, e.g.,- R.
DWORKIN, TAKING RIGHTS SERIOUSLY, at 116-30; and (3) rules, particularly precedential rules,
are like policies and principles in that they are not necessarily determinitive even if they
apply to a particular case. See e.g., R. DWORKIN, TAKING RIGHTS SERIOUSLY, at 111-16; Raz,
Legal Principles and the Limits of Law, 81 YALE L.J. 823, 829-39 (1972).

61. See, e.g., J. HURST, LAW AND THE CONDITIONS OF FREEDOM IN THE NINETEENTH CENTURY
UNITED STATES (1956); Posner, A Theory of Negligence, 1 J. LEGAL STUD. 29 (1972); White,
The Intellectual Origins of Torts in America, 86 YALE L.J. 671 (1977).
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A. Section 402A of the Restatement of Torts (Second)

Some statement of doctrine is needed if one is to consider the role of
the expectation model as a justification or explanation for products liabil-
ity decisions. Therefore, let us assume that the existing rule which would
be applied to the paradigm case is the provision in Section 402A of the
Restatement of Torts (Second).

§402A. Special Liability of Seller of Product for Physicial Harm to User
or Consumer
(1) One who sells any product in a defective condition unreasonably
dangerous to the user or consumer or to his property is subject to liability
for physical harm thereby caused to the ultimate user or consumer, or to
his property, if

(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without

substantial change in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale
of his product, and

(b) the user or consumer has not bought the product from or entered
into any contractual relation with the seller.

In the remainder of this article I will argue first that this rule is, in many
respects, consistent with the expectation model. I will then argue that the
expectation model provides an improved justification for most aspects of
this rule. My final argument will be that: (1) the expectation model indi-
cates some ways in which §402A should be modified; (2) doctrinal develop-
ments have been consistent with these indications to a considerable extent;
and (3) this consistency reflects that the model not only satisfies its pri-
mary purpose of aiding in the proper resolution of products liability issues
but also fulfills the additional goals of predicting and explaining doctrinal
development.

B. Section 402A and the Expectation Model

There are several important parallels between §402A and the expecta-
tion model. The most obvious such similarity is the emphasis on consumer
expectations:

"Defective" is defined in terms of normal use" which is analagous to the
use that a consumer would expect he could engage in with the product.

"Unreasonably dangerous" is defined as "dangerous to an extent beyond
that which would be contemplated by the ordinary consumer who pur-
chases it, with ordinary knowledge common to the community as to its
characteristics."63 Such contemplation is similar to consumer expectation.

62. RESTATEMENT OF TORTS (SECOND) §402A, comments d, g, h (1965).
63. Id. at comment i at 352; see, e.g., Welch v. Outdoor Marine Corp., 481 F.2d 252, 253-
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"Directions" and "warnings" are required where a consumer would not
expect a particular risk.8" Consumers are not required to determine inde-
pendently whether the product satisfies expectations or to take preventive
measures to guard against the possibility of a defect. 65

A second convergence between the expectation model and §402A is the
distinction between persons and business entities. Section 402A applies
only if "the seller is engaged in the business of selling the product." 6 This
concern with persons is manifested in the historical background of the
Restatement. Although one might suffer the same amount of pain regard-
less of whether an injury results from eating food or from a defective steer-
ing wheel, the close, intimate, necessary connection of food with a person's
body-with his internal, private self-suggests that a greater concern with
injury from food is appropriate. Thus, from the expectation perspective
developed in the prior section, it is not surprising that strict liability was
imposed initially on the sellers of items like food and drugs. 7

Section 402A and the expectation model also share a concern for the
right of an autonomous rational person to determine which risks he will
undertake. Under the Restatement approach, the consumer is allowed to
rely upon his reasonable expectations in making decisions. The section
also recognizes that autonomous persons will deliberately undertake both
reasonable risks" and unreasonable risks. 70 Not surprisingly, the consumer
is expected to bear any losses resulting from such free choices."

These parallels between §402A and the expectation model indicate that
the model can be used to justify and explain the imposition of strict liabil-
ity on sellers of products. However, two points should be made clear. First,
the identification of these similarities is not meant to imply that the au-
thors of the section explicitly relied upon the model. Indeed, comment c

54 (5th Cir. 1973).
64. RESTATEMENT OF TORTS (SECOND) §402A, comment j (1965).
65. Id. at comment n.
66. Id. at §402A(1)(a); see comments f & 1; see also comment e. The development of

warranty approaches also reflects this distinction. R. DICKERSON, PRODUCTS LIArBILr AND THE
FOOD CONSUMER 23 n. 24, 88 (1951).

67. RESTATEMENT OF TORTS (SECOND) §402A, (1965) comment b; W. PROSSER, THE LAW OF
TORTS §97 at 653-54 (4th ed. 1971).

68. See notes 62-65 and accompanying text, supra.
69. RESTATEMENT OF TORTS (SECOND) §402A, comment k (1965).
70. Id. at comment n.
71. Id. at comments k and n. Comment m provides; "The consumer's cause of action

.... is not affected by any disclaimer or other agreement, whether it be between the seller
and his immediate buyer, or attached to and accompanying the product into the consumer's
hands." When read with comments k and n, this provision would appear to mean that a
waiver is not necessarily an assumption of risk. However, if the circumstances indicate that
a waiver is evidence of a clear, knowing, voluntary assumption of risk-for example, where
the buyer is an experienced merchant-then a waiver could affect the cause of action. See,
e.g., Keystone Aeronautics Corp. v. R.J. Enstrom Corp. v. Foundry Allied Indus., Inc., 499
F.2d 146 (3d Cir. 1974).
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to §402A suggests much different justifications. Nevertheless, I will argue
below that the expectation model provides a better justification or, at the
very least, an additional justification which supplements the overall vindi-
cation of the rule. The second point is that there are important ways in
which §402A and the model diverge in their concerns. For example, the
Restatement appears to be concerned with two expectations of the normal
or average consumer while the proposed model views the individual's ex-
pectations as determinative so long as they are reasonable. The final part
of this article will address two particular differences and suggest not only
that §402A should be revised but also that case developments are, in some
respects, evolving in the directions indicated by the expectation model.

C. Alternative Justifications of Section 402A

Comment c to §402A explicitly indicates a number of potential theoreti-
cal justifications for the imposition of strict liability:

On whatever theory, the justification for the strict liability has been said
to be that the seller, by marketing his product for use and consumption,
has undertaken and assumed a special responsibility toward any member
of the consuming public who may be injured by it; that the public has the
right to and does expect, in the case of products which it needs and for
which it is forced to rely upon the seller, that reputable sellers will stand
behind their goods; that public policy demands that the burden of acci-
dental injuries caused by products intended for consumption be placed
upon those who market them, and be treated as a cost of production
against which liability insurance can be obtained; and that the consumer
of such products is entitled to the maximum of protection at the hands of
someone, and the proper persons to afford it are those who market the
products."

This summary presentation is question-begging-for example, why does
the marketing of a product result in a special responsibility? But this is a
relatively minor problem because there are numerous cases and commen-
taries which not only address these underlying questions in some detail but
also offer additional rationales for strict liability.1

However, even with these more refined rationales, serious difficulty de-
velops when one attempts to place some limit on the liability of the sellers
of products. Without some limit a seller is theoretically liable for every

72. RESTATEMENT OF TORTS (SECOND) §402A, comment c (1965).
73. See, e.g., Greenman v. Yuba Power Prods. Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal.

Rptr. 697 (1963); Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453 (1944) (Traynor, J.,
concur.); Brandenburger v. Toyota Motor Sales, 162 Mont. 506, 513 P.2d 268 (1973); Hen-
ningsen v. Bloomfield Motors, Inc. 32 N.J. 358, 161 A.2d 69 (1960); G. CALABRESI, THE COSTS
OF ACCIDENTS (1970); Calabresi & Hirschoff, Toward a Test for Strict Liability in Torts, 81
YALE L.J. 1055 (1972); Cowan, Some Policy Bases of Products Liability, 17 STANFORD L. REV

1077 (1965); Shapo, A Representational Theory of Consumer Protection: Doctrine, Function,
and Legal Liability for Product Disappointment, 60 VA. L. REv. 1109 (1974).
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product-caused injury; yet such absolute liability has been uniformly re-
jected." However, attempts to limit liability have encountered problems
in justifying the particular line which is drawn. For example, if insurance
of "cost-spreading" is the justification, why is liability limited to unreason-
ably dangerous defective products? Isn't there just as much need to spread
losses resulting from nondefective products? Because of such problems, the
standard approach to limiting liability is a balancing approach in which a
concern like cost-spreading is balanced against a goal such as the reduction
in the number and severity of accidents. These balancing proposals, how-
ever, are extremely vague concerning the relative weights of the various
goals and the institutional process for balancing the goals.75

The expectation model developed herein provides a method of limiting
liability because the scope of liability is measured by reasonable human
expectations. The model also provides a process-jury determination with
judicial guidance-for deciding cases. Moreover, the model is based on
moral arguments in support of such an approach.8 Defining reasonable
expectations will present problems, and the other justifications for §402A
are relevant to solving these problems. It seems, for example, that, if all
else is equal, it might be better and, therefore, more "reasonable," to have
more spreading or fewer accidents.77 However, the basic point of the expec-
tation model is that these matters are only secondary since they are only
indirectly determinative of results. Expectation is the primary concern.

D. Recent Case Developments Extending Section 402A

Although the expectation model and §402A reflect the same concerns,
the Restatement provision does not go as far as the model would indicate.
Two examples reflect the Restatement's limited willingness to use con-
sumer expectation to support strict liability. First, the section is expressly
limited to sellers of products; lessors are not included. Second, although
the term "product" is not necessarily limited to goods," the comments and

74. See, e.g., Helene Curtis, Inc. v. Pruitt, 385 F.2d 841, 849 (5th Cir. 1967); Calabresi &
Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE L.J. 1055, 1056 (1972); Fischer,
Products Liability-The Meaning of Defect, 39 Mo. L. REv. 339, 340 (1974).

75. For a critical discussion of such approaches, see Hubbard, Efficiency, Expectation,
and Justice: A Jurisprudential Analysis of the Concept of Unreasonably Dangerous Product
Defect, 28 S.C. L. REV. 587, 624-27, 634-38 (1977).

76. The identification of the procedure and the explicit articulation of a justification of
both the model and the process distinguish the model offered herein from other expectation
models. See, e.g., Hubbard, Efficiency Expectation and Justice: A Jurisprudential Analysis
?f the Concept of Unreasonably Dangerous Product Defect, 28 S.C. L. REv. 587, 618-21 636-
38 (1977). Apart from this explicit focus on justification and institutional process, the model
herein is very similar in many respects to the more developed model in Shapo, A Representa-
tional Theory of Consumer Protection: Doctrine, Fraction, and Legal Liability for Product
Disappointment, 60 VA. L. REV. 1109 (1974).

77. See text accompanyying note 39, supra, and note 82, infra.
78. See, e.g., definitions of "produce" and "production" in BLACKs LAW DICTIONARY (4th
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early cases reflect an assumption that services are not products." The
expectation model would not treat these two areas differently. If the model
is a valid explanation of doctrine, one would anticipate that cases would
extend the Restatement, which is but one step in a developmental pro-
cessi8 in just this direction. Although the cases are not entirely in agree-
ment, the case development has generally been in accord with this antici-
pation.

Many recent cases and scholarly analyses of this development focus on
reasonable expectation.8 Moreover, these usually focus on the particular
individuals involved and indicate that among the factors relevant to iden-
tifying reasonable expectation 2 are the relative skills of the seller/lessor
and the buyer/lessee 3 and their respective ability to appreciate and spread
or absorb the risks, including risks of harm from non-negligent conduct."
In short, the applicability of strict liability depends upon the circumstan-
ces of each individual case-i. e., "the nature of the employment (lease)
and the nature of the services (thing) to be rendered (leased). 85

The cases and commentators also focus on the distinction between per-

ed. 1951). It should also be noted that §402B of the RESTATEMENT OF TORTS (SEcoND), (1965)
which is concerned with misrepresentation, is limited to "one engaged in the business of
selling chattels." (Emphasis added.)

79. See, e.g., W. PROSSER, THE LAW OF TORTS §104 at 679-80 (4th ed. 1971).
80. See, e.g., Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer),

69 YALE L.J. 1099 (1960); Prosser, The Fall of the Citadel (Strict Liability to the Consumer),
50 MINN. L. Rzv. 791 (1966). Not all the cases discussed in the text and notes following were
decided after the adoption of the Section 402A. The developments do not fit such a neat
chronological pattern.

81. See, e.g., Reynolds, Strict Liability for Commercial Services-Will Another Citadel
Crumble?, 30 OKLA. L. REv 298 (1977). Prof. Reynolds argues that:
"[C]areful attention might well be given the view of one writer that strict liability, even to
the professions, might be imposed where the recipient's reasonable expectations as to quality
of service are not met, causing him detriment. If this standard appears to be too unrelated
to the actor himself, then the reasonable expectations of the actor engaging in such service
could be substituted as the standard, as could those of the reasonable member of the com-
munity. Although the use of "reasonable" may still bring objections for smacking greatly of
negligence law, the term here relates to expectations and/or community standards rather than
purely to conduct. The norm would be the reasonable anticipation, and this would be applied
to results, outcomes, consequences. Any complete surrender of "reasonableness" may leave
us in a vacuum, and will certainly cause us to lose a vast body of otherwise useful precedent."
Id. at 316 (emphasis in original; footnotes omitted).

82. See text accompanying notes 39 & 77, supra.
83. See, e.g., Worrell v. Barnes, 484 P.2d 573, 575-76 (Nev. 1971).
84. See, e.g., Price v. Shell Oil Co., 85 Cal. Rptr 178, 466 P.2d 722, 726-29 (1970).
85. Broyles v. Brown Engineering Co., 151 So.2d 767, 771 (Ala. 1963). The court also noted

that: "[Numerous] decisions ... recognize the presence and fairness of an implied warranty
connected with the rendition of occupational services; also, they illustrate that implied war-
ranties of fitness for the purposes in view are not necessarily confined to executed contracts
for the sale of commercial products and tangibles. They also illustrate the rule that implied
agreements arise out of justice and fair dealing between contracting parties, consistent, of
course, with the provisions of the express contract." Id. at 772.
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sons acting as business entities and persons acting as individual humans."
Given the importance of the expectation of a human vis-a-vis the expecta-
tion of a business entity, the cases reflect a particular pattern: (1) If an
individual is injured by a product leased from a business, then strict liabil-
ity usually applies. 7 (2) If an individual is injured as a result of the provi-
sion of a service,88 there is generally no strict liability if "personal service"
is involved,89 and where the seller is a business entity, strict liability is
often imposed.0

86. See, e.g., Greenfield, Consumer Protection in Service Transactions-Implied Warran-
ties and Strict Liability in Tort, 1974 UTAH L. REV. 661 (1974). "As used in this article,
"consumer" means a natural person who purchases for personal, family or household use."
Id. at n.1 at 661 (emphasis added). This concern for natural persons is also reflected in
legislative approaches to products liability. See, e.g., S.C. CODE ANN. §36-2-318: "A seller's
warranty whether express or implied extends to any natural person who may be expected to
use, consume or be affected by the goods and whose person or peroperty is damaged by breach
of the warranty. A seller may not exclude or limit the operation of this section." (Emphasis
added.)

87. See, e.g., Price v. Shell Oil Co., 85 Cal Rptr 178, 466 P.2d 722 (1970); Cintrone v. Hertz
Trade Leasing Corp. 45 N.J. 434, 212 A.2d 769 (1965).; W. PROSSER, THE LAW OF TORTS §95
at 638-40, §104 at 679 (4th ed. 1971).

88. For broader discussions of this topic see, e.g., Greenfield, Consumer Protection in
Service Transactions-Implied Warranties and Strict Liability in Tort, 1974 UTAH L. REv.
661 (1974); Reynolds, Strict Liability for Consumer Services-Will Another Citadel
Crumble?, 30 OKLA. L. REV. 298 (1977); Singal, Extending Implied Warranties Beyond Goods:
Equal Protection for Consumers of Services, 12 NEW ENGLAND L. REv. 859 (1977).

89. See, e.g., Magrine v. Spector, 100 N.J. Super. 223, 241 A.2d 637 (1968); W. PROSSER,
THE LAW OF TORTS, §104 at 679-70 (4th ed. 1971); Comment, Strict Liability of the Bailor,
Lessor, and Licensor, 57 MARQUETTE L. REv. 111 (1973).

90. See, e.g., Broyles v. Brown Engineering Co., Inc. 151 So.2d 767 (Ala. 1963); Young v.
Aro Corp., 36 Cal. App. 3d 240, 111 Cal. Rptr. 535 (1974); O'Laughlin v. Minnesota Natural
Gas Co., 253 N.W.2d 826 (Minn. 1977); Newmark v. Gimbels, Inc., 54 N.J. 585, 258 A.2d 697
(1969); see also Pepsi Cola Bottling Co., v. Superior Burner Serv. Co., 427 P.2d 833 (Alaska
1967) (court refused to impose strict liability where two corporate parties involved).

The cases are not always easy to categorize because the defendants may include individuals
as well as business entities. For example, the court in Hoffman v. Simplot Aviation, Inc., 97
Idaho 32, 539 P.2d 584 (1975) refused to impose strict liability on a corporation. However,
the court's discussion indicates individual persons were also defendants, id. at 586, and the
court placed great emphasis on the fact that personal services were involved. Id. at 587-89.
Moreover, the court phrased the issue in terms of justifiable expectations. Id. at 588-89.
Difficulties of categorization also arise where the business entity is a sole proprietorship. Such
a situation was involved in Worrell v. Barnes, 484 P.2d 573 (Nev. 1971) which imposed strict
liability for installation services on an individual, d/b/a Barnes Contracting, who installed a
furnace. The court emphasized that the defendant had considerably more knowledge in this
matter than plaintiff and that the plaintiff was relying on the defendant.

Not all the cases follow the pattern. For example, Hoover v. Montgomery Ward & Co., Inc.,
528 P.2d 76 (Or. 1974), refused to impose strict liability on a corporate defendant for the
provision of a service-installation of a new tire-because the tire was not in any way defec-
tive. Such cases indicate the shortcomings of deciding cases by mechanically focusing on
product-service distinctions rather than on expectations. The conflict with the pattern dis-
cussed in the text is also reflected in Prosser's conclusion in 1971 that "efforts to find strict
liability as to the services themselves have entirely failed." W. PROSSER, THE LAW OF TORTS
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There is, however, only a very rough correlation between liability and
the business nature of defendant because reasonable humans do not always
expect the business entity to be strictly liable. Nor do they always expect
individual humans to be free from such liability. The point is that the
overall pattern reflects a humanistic perspective. The expectation model
thus serves to predict and explain doctrine.

However, these tasks are not the basic function of the model. It is pri-
marily designed to identify and justify a particular approach to deciding
cases involving product-related injuries. The basic premise of the expecta-
tion approach is that these cases ought to be decided in accordance with
reasonable human expectations. Concerns such as efficiency and cost-
spreading are only important insofar as they are relevant to expectations.
The role of conceptual categories like sale, lease and goods, services is also
limited to identifying expectations; labels alone should not determine the
results. When human expectations are the focus of decisions concerning
liability for loss, then we will have a more just compensation system which
recognizes the right of each human to be viewed as an end whose expecta-
tions are entitled to respect.

IV. CONCLUSION

This article has sketched a normative model for allocating product-
caused losses on the basis of reasonable human expectation. The presenta-
tion, however, has been brief and many facets of the model have not been
developed. The model should also be expanded beyond products liability
to include most, or perhaps all, of the topics normally included in the torts
subject area. But the general framework of the model has been presented
and this framework, along with similar approaches to tort liability, 1 can
serve as the basis for an improved understanding of how all accident losses
"ought" to be allocated.

§104 at 679 (4th ed. 1971). Although supported by many cases, this statement is clearly too
broad. In any event, cases since 1971 indicate a greater willingness to impose liability for the
sale of a service.

91. E.g., Shapo, A Representational Theory of Consumer Protection: Doctrine, Function,
and Legal Liability for Product Disappointment, 60 VA. L. Rav. 1109 (1974).
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