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I. INTRODUCTION

It has been almost fifteen years since the advent of strict liability in tort
for products.' During this period there has been a virtual explosion of case
law, articles, and comments concerning the constituent elements and de-
fenses to strict liability in tort.2 A large part of this commentary is directed
towards issues concerning defects, 3 standards,' causation, 5 and bars to re-
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1. Strict liability in tort for products first appeared in 1963 in Greenman v. Yuba Power
Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1963) and was followed shortly
thereafter by the Restatement version of strict liability in RESTATEMENT OF TORTS (SECOND)
§402A (1965) (hereinafter cited as §402A). Most jurisdictions have adopted strict liability for
products under Greenman or §402A. See 2 L. FRUMER & M. FRIEDMAN, PRODUCTS LIABILITY
§16A[3], at 3-248 n.2 (Supp. 1976).

2. One need only take a cursory look at the Index to Legal Periodicals or the Restatement
in the Courts to verify the vast number of cases and articles discussing strict liability in torts
for products during the last fifteen years.

3. Examples of only a few articles discussing the defect requirement are Fischer, Products
Liability-The Meaning of Defect, 39 Mo. L. REV. 339 (1974); Keeton, Products Liability and
the Meaning of Defect, 5 ST. MARY'S L.J. 30 (1973); Comment, Misuse as a Bar to Bystander
Recovery Under Strict Products Liability, 10 HOUSTON L. REv. 1106 (1973); Rheingold, Proof
of Defect in Products Liability Cases, 38 TENN. L. REV. 325 (1970); Keeton, Products
Liability, 50 F.R.D. 338 (1971); Carsey, What Constitutes a Design Defect in Products Liabil-
ity Cases, 21 FED'N INS. COUNS. Q. 107 (1970); Annot., 51 A.L.R.3d 8 (1973).

4. See Phillips, The Standard for Determining Defectiveness in Products Liability, 46 U.
CIN. L. REV. 101 (1977); Twerski, From Defect to Cause to Comparative Fault-Rethinking
Some Products Liability Concepts, 60 MARQ. L. REV. 297 (1977); Montgomery & Owen,
Reflections on the Theory and Administration of Strict Tort Liability for Defective Products,
27 S.C.L. REV. 803, 824-46 (1976); Wade, On The Nature of Strict Tort Liability for Products,
44 Miss. L. J., 825, 841 (1973).

5. Wade, A Conspectus of Manufacturers'Liability for Products, 10 IND. L. REv. 755, 758-
60 (1977); Owen, The Highly Blameworthy Manufacturer: Implications on Rules of Liability
and Defense in Products Liability Actions, 10 IND. L. REV. 769, 777-87 (1977); Twerski, The
Use and Abuse of Comparative Negligence in Products Liability, 10 IND. L. REv. 797, 819-29
(1977); Calabresi, Concerning Cause and the Law of Torts: An Essay for Harry Kalven, Jr.,
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covery.6 Much of this controversy revolves around whether negligence prin-
ciples and language are applicable in strict tort liability, and especially
whether negligence concepts apply to standards affecting the defect re-
quirement.' In this area the main battle lines seem to be drawn between
the negligence oriented language as contained in the Wade/Keeton ap-
proach8 and the "negative" standard as found in Cronin v. J.B.E. Olson.9

Resolution of the conflicting defect standards will have a great effect on
all elements of strict liability, including the types of defenses available.
However, the recent trend to apply comparative fault in strict liability
actions makes it imperative to separately re-examine the defenses which
either completely or partially bar the plaintiff's recovery."°

This article will delve into the types of bars to recovery available in strict
liability cases with a critical examination of the recent expansion of such
"defenses" through the use of negligence-oriented language and principles.
This examination necessitates a historical analysis of negligence law and
a comparison of this law with the rationales and elements of strict liability.

II. NEGLIGENCE

A. Contributory Negligence

Probably the most common defense found in common law negligence is
contributory negligence." Apparently first recognized in England about
1809,12 the concept invaded the United States in Massachusetts in 1824.'1

Contributory negligence has been described as an "expression of the highly
individualistic attitude of the common law and its policy of making the

43 U. CHI. L. REV. 69 (1975); Phillips, Products Misrepresentation and the Doctrine of
Causation, 2 HOFSTRA L. REV. 561 (1974); Note, Products Liability-Plaintiff Need Not Es-
tablish Causal Link Between Failure to Warn and Injury, 50 TEx. L. REv. 577 (1972).

6. Wade, note 5 supra at 760-62; Owen, note 5 supra, at 787-93; Noel, Defective Products:
Abnormal Use, Contributory Negligence, and Assumption of Risk, 25 VAD. L. REv. 93 (1972).

7. Vargo, Products Liability in Indiana-In Search of a Standard for Strict Liability in
Tort, 10 IND. L. REV. 871, 872-77 (1977); Phillips, note 4 supra; Twerski, From Defect to Cause
to Comparative Fault-Rethinking Some Product Liability Concepts, 60 MAQ. L. REv. 297
(1977); Wade, note 4 supra.

8. Wade, note 4 supra; Keeton, note 3 supra.
9. 8 Cal.3d 121, 501 P.2d 1153, 104 Cal. Rptr. 433 (1972); see also Vargo, note 7 supra, at

872-877, and see Barker v. Lull Eng'r Co., 2 PROD. LIAB. REP. (CCH) 8101 (Cal. 1978)
explaining Cronin.

10. See Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42 (Alas. 1976);
Dippel v. Sciano, 37 Wis. 2d 443, 155 N.W.2d 55 (1967). For a list of statutes enacting
comparative negligence, see Fleming, Forward: Comparative Negligence At Last-By Judi-
cial Choice, 64 CAL. L. REv. 239, 240 n.4 (1976). See also, Twerski, supra note 5, at 797.

11. W. PROSSER, HANDBOOK OF THE LAW OF TORTS §65 (4th ed. 1971) (hereinafter cited as

PROSSER).

12. Butterfield v. Forrester, 103 Eng. Rep. 926 (1809).
13. Smith v. Smith, 2 Pick 621 (Mass. 1824).

[Vol. 29



A NEW VOCABULARY

personal interest of each party depend upon his own care and prudence."' 4

Its development was encouraged by three major factors-distrust of the
plaintiff-minded jurors of the nineteenth century, a tendency of courts to
find a single cause of every injury, and the inability of courts to conceive
of a method by which a single injury could be apportioned among the
parties. 5

Contributory negligence has been defined as "conduct on the part of the
plaintiff, contributing as a legal cause to the harm he has suffered, which
falls below the standard to which he is required to conform for his own
protection."' 6 Although it has been stated that contributory negligence is
governed by the same tests used in negligence, Dean Prosser stated that
there are separate standards to be applied.'7 Prosser said that negligence
is conduct which causes an undue risk of harm to others, and thus involves
a duty towards others, while contributory negligence is conduct which
causes an undue risk of harm to the actor himself, and thus involves no
duty."

Contributory negligence, like negligence, is based upon an objective
standard of the reasonable person of ordinary prudence under like circum-
stances," with adjustments for certain traditional individual physical and
mental infirmities."0 Determination of whether the actor has acted reasona-
bly for his own protection is based upon general risk-utility factors found
in negligence.2 ' That is, the interest sought by the actor is weighed against
the probability and gravity of harm to himself. With few exceptions, con-
tributory negligence is considered to be a defense, with the burden of proof
upon the defendant.2

B. Assumption of Risk

Assumption of risk developed at about the same time as contributory

14. PROSSER §65, at 418.
15. Id.
16. Id. at 417.
17. Id. at 418.
18. Id.
19. RESTATEMENT OF TORTS (SECOND) §463 (1965).
20. RESTATEMENT OF TORTS (SECOND) §464, comments a and b; Wilderman, Presumptions

Existing in Favor of the Infant in Re: The Question of An Infants Ability to be Guilty of
Contributory Negligence, 10 IND. L.J. 427 (1935).

21. The risk-utility test commonly called the Learned Hand Test contains three variables
which are to be weighed in the determination of the duties owed by the reasonable man. They
are: (1) the probabilities that an accident will occur; (2) the gravity of harm if an accident
does occur; and (3) the burden of precaution adequate to avoid the accident. For the deriva-
tion of the risk-utility or Learned Hand Test, see United States v. Carroll Towing Co., 159
F.2d 169 (2d Cir. 1947); Conway v. O'Brien, 111 F.2d 611 (2d Cir. 1940), rev'd on other
grounds, 312 U.S. 492 (1941).

22. See generally Note, Abnormal Use in the Strict Products Liability Case-The Plain-
tiff's Burden of Proof, 6 SW. U.L. REv. 661 (1974). See also RESTATEMENT OF TORTS (SECOND)

§477 (1965).
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negligence, and is considered one-half of the "twin" defenses available in
common law negligence actions. 3 The first Restatement of Torts did not
recognize assumption of risk as a separate defense until 1939, when a short
section was added.24 After vigorous debate the Second Restatement
adopted specific sections dealing with the defense.25 This action did not,
however, end the controversy over whether assumption of risk should be
considered a defense separate from either contributory negligence or the
duty element of negligence. 2 Court decisions and various statutes have
severely limited the defense in many jurisdictions."

In its simplist form assumption of risk merely consists of the plaintiff
consenting to undertake a given risk, relieving the defendant of any duty
towards the plaintiff." There are four essential elements of assumption of
risk-knowledge, understanding, appreciation, and voluntariness.2 These
elements are tested by a subjective standard which requires that the plain-
tiff have actual knowledge, understanding and appreciation of the risk
involved.3 In addition, if the plaintiff is not given viable choices, his con-
duct in accepting the risk cannot be considered voluntary.2 ' The burden
of proving these elements is on the defendant.3 2

Assumption of the risk differs from contributory negligence in that as-
sumption of the risk is subjective and looks towards the plaintiff's own
individual state of mind, while contributory negligence is based upon an
objective reasonable person standard.

23. PROSSER §65, at 416.
24. See RESTATEMENT OF TORTS §893 (1939). Professor Bohlen, the reporter for the First

Restatement of Torts, vigorously opposed the inclusion of assumption of risk in any form in
the Restatement, and §893 was only added after his death; see Twerski, Old Wine in a New
Flask-Restructuring Assumption of Risk in The Products Liability Era, 60 IOWA L. REv. 1,
4-10 (1974).

25. Assumption of risk is now found in RESTATEMENT OF TORTS (SECOND) §§496A-496G.
However, the addition of assumption of risk as a seperate defense in the Restatement Second
came only after heated debate among the members of the American Law Institute; see
Twerski, note 24 supra, at 9-10.

26. See Meistrich v. Casino Arena Attractions, Inc., 31 N.J. 44, 155 A.2d 90 (1959); James,
Assumption of Risk: Unhappy Reincarnation, 78 YALE L.J. 185 (1968).

27. For an excellent description of the case law and statutes which treat assumption of
risk, see Blackburn v. Dorta, 348 So.2d 287 (Fla. 1977); Brown v. Kreuser, 560 P.2d 105 (Colo.
App. 1977).

28. Id. See also Borel v. Fiberboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973),
cert. denied, 419 U.S. 869 (1974); Vargo, Products Liability, 1976 Survey of Recent Develop-
ments in Indiana Law, 10 IND. L. REV. 265, 272 n. 29 (1976); RESTATEMENT OF TORTS (SECOND)

§469D (1965).
29. RESTATEMENT OF TORTS (SECOND) §496D, comments b, c, d (1965).
30. See authorities cited in notes 28 and 29 supra.
31. Id. See also RESTATEMENT OF TORTS (SECOND) §496E (1965).
32. RESTATEMENT OF TORTS (SECOND) §496G (1965).
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C. The "Overlap" Area

The defense of assumption of the risk in negligence actions has a con-
fused history and is sometimes difficult to precisely delineate because it
has been used to define several different concepts, including contributory
negligence.Y The Second Restatement recognizes several ways that as-
sumption of the risk has been used, including: 1) the plaintiff expressly
consents, relieving the defendant of any duty towards the plaintiff; 2) the
plaintiff impliedly consents where he voluntarily enters into some relation
with the defendant which the plaintiff knows involves some risk; and 3)
the plaintiff is aware of the risk created by defendant's negligence, yet
proceeds or continues to voluntarily encounter the risk." In all of these
examples the plaintiff could be acting quite reasonably and not be negli-
gent (i.e. contributorily negligent) in encountering the risk if the advan-
tages he seeks by his actions outweigh the risk.3"

If, however, in balancing the risk/utility factors plaintiff's conduct is
considered unreasonable then his conduct is considered to be contributory
negligence, i.e., the plaintiff made the wrong choice and voluntarily en-
countered a known unreasonable risk. Under these circumstances the twin
defenses of contributory negligence and assumption of risk "overlap," and
either or both may be asserted as a defense. It is at this juncture that a
great deal of confusion arises since courts have described this "overlap"
area as contributory negligence in some instances, and as assumption of
risk in others. 7

III. STMRCT LIABILITY IN TORT

A. Contributory Negligence, Assumption of Risk and the "Overlap"Area

With the almost universal adoption of strict liability in tort through
either Greenman v. Yuba Power Products38 or Section 402A,3 1 the issue of
what defenses are available become paramount. In negligence actions it
was not very important either practically or theoritically whether the
plaintiff's conduct was characterized as contributory negligence, assump-
tion of risk, or in the "overlap" area, since each was generally considered

33. PROSSER §68; RESTATEMENT OF TORTS (SECOND) §496A, comment c (1965).
34. RESTATEMENT OF TORTS (SECOND) §496A, comment c (1965).
35. PROSSER §68, at 440.

36. See PROSSER §68, at 441; RESTATEMENT OF TORTS (SECOND) §496A, comment d (1965);
see also Vargo, note 28 supra at 272 n.29; Keeton, Assumption of Risk in Products Liability
Cases, 22 LA. L. REV. 122, 144 (1961).

37. Id. An excellent summary of this problem can be found in Blackburn v. Dorta, 348

So.2d 287 (Fla. 1977). See generally Epstein, Products Liability: Defenses Based on Plaintiff's
Conduct, 1968 UTAH L. REV. 267 (1968).

38. 59 Cal.2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1963).
39. RESTATEMENT OF TORTS (SECOND) §402A (1965).
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a complete defense." However, with the broad policy statement that con-
tributory negligence was not a defense to strict liability,4 ' it became impor-
tant to re-examine and define the heretofore inexact definitions of contri-
butory negligence, assumption of risk and the "overlap" area.

A good starting point for this examination is §402A and its comments,
which indicate that the authois of the Restatement recognized that at least
some forms of contributory negligence were not available as a defense in
strict liability. For example, comment n states:

Contributory negligence. Since the liability with which this Section
deals is not based upon negligence of the seller, but is strict liability, the
rule applied to strict liability cases (see §524) applies. Contributory negli-
gence of the plaintiff is not a defense when such negligence consists merely
in a failure to discover the defect in the product, or to guard against the
possibility of its existence. On the other hand the form of contributory
negligence which consists in voluntarily and unreasonably proceeding to
encounter a known danger, and commonly passes under the name of as-
sumption of risk, is a defense under this Section as in other cases of strict
liability. If the user or consumer discovers the defect and is aware of the
danger, and nevertheless proceeds unreasonably to make use of the prod-
uct and is injured by it, he is barred from recovery.2

Comment n would appear to include as a defense to strict liability the
"overlap" area but leaves the reader in doubt as to whether the "purer"
form of assumption of risk is still available as a defense. It is not clear
whether the type of assumption of the risk wherein the plaintiff with actual
knowledge, understanding, and appreciation voluntarily encounters a
reasonable risk is a defense. Several recent decisions take the viewpoint
that only the "overlap" area is available as a defense.43 For instance, in
Borel v. Fiberboard Paper Products Corp.," the court discussed contribu-
tory negligence, assumption of the risk (volenti non fit injuria) and the
"overlap" situations and concluded that only the "overlap" situation was
a defense to strict liability, stating:

In effect, the trial court instructed the jury that volenti, consisting of
voluntary conduct in encountering a known and appreciated danger, is a
defense to a strict liability action. This was error since, as we have held,
contributory negligence or assumption of risk is a defense to a strict liabil-
ity action only if the plaintiff's conduct is both voluntary and unreason-
able. Messick v. General Motors Corp., supra; Restatement (Second) of
Torts, §402A, comment (n); Prosser, Law of Torts, §102.2

40. PROSSER §68, at 441; RESTATEMENT OF TORTS (SECOND) §496A, comment c and d (1965).
41. See, e.g., Gregory v. White Trucking & Equip. Co., 323 N.E.2d 280 (Ind. Ct. App.

1975).
42. RESTATEMENT OF TORTS (SECOND) §402A, comment n (1965).
43. Blackburn v. Dorta, 348 So.2d 287 (Fla. 1977); Borel v. Fiberboard Paper Prods. Corp.,

493 F.2d 1076 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974).
44. 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974).
45. Id. at 1098.
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It is highly questionable whether the three authorities cited by the Borel
court stand for the proposition that both voluntariness and unreason-
ableness must exist in order to be considered a defense to strict liability.
For instance, the section in Prosser's handbook cited by Borel states in
its last paragraph that "assumption of risk without contributory negli-
gence, which turns upon consent of the plaintiff to relieve the defendant
of his obligation, but seldom appeared in products liability cases; but
there can be no doubt that the defense is valid in a proper case."" Closer
scrutiny of §402A also indicates that the authors may have intended that
a reasonable assumption of risk could be raised as a defense.

Comment n includes by reference the rules in §524.11 At the time §402A
and its comment n were adopted the latest version of §524 was contained
in Tentative Draft Number 10.48 In that form §524 noted that it paralleled
§515 (strict liability to animals)." The last paragraph of comment e of §515
states:

The plaintiffs conduct in assuming the risk need not necessarily be unrea-
sonable. Thus an employee may quite reasonably agree to work with a
slightly unreliable horse, whose characteristics are known to the owner,
and if he is injured as a result of such unreliability, he may be barred from
recovery by his assumption of the risk.

Further support for the proposition that reasonable assumption of the risk
is a defense can be found by references outside of comment n. For instance
comment m states in part 'Warranty.' The Liability states in this Section
does not rest upon negligence. It is Strict Liability, similar in its nature to
that covered by Chapters 20 and 21."'1 Chapters 20 and 21 were again
references to the "old" strict liability sections which included §515.2 In

46. PROSSER §102, at 671 (emphasis supplied).
47. The first sentence of comment n makes a direct reference to §524: "n. Contributory

negligence. Since the liability with which this Section deals is not based upon negligence of
the seller, but is strict liability, the rule applied to strict liability cases (see §524) applies."

48. §402A was adopted in 1965 and at that time §524 was in tentative draft form; see
RESTATEMENT OF TORTS (SECOND) §524 (Tent. Draft No. 10, 1964) which states:
"§524. Contributory Negligence

(1) Except as stated in subsection (2), the contributory negligence of the plaintiff is not
a defense to the strict liability of one who carries on an abnormally dangerous activity.

(2) The plaintiff's contributory negligence in knowingly and unreasonably subjecting
himself to the risk of harm from the activity is a defense to such liability."
In addition, comment b of §524 refers to §523 (assumption of risk from inherently dangerous
activities) and the "overlap" situations as proper defenses. Both §524 and §523 make refer-
ences to the assumption of risk sections of the Restatement as found in Restatement of Torts
(Second) §§496A-G (1965).

49. RESTATEMENT OF TORTS (SECOND) §524, Explanatory Note (Tent. Draft No. 10, 1964)
states: "Note to Institute: This parallels §515, as to strict liability for animals."

50. RESTATEMENT OF TORTS (SECOND) §515, comment e (Tent. Draft No. 10, 1964).
51. RESTATEMENT OF TORTS (SECOND) §402A, comment m (1965).
52. "Old" strict liability refers to strict liability for injuries incurred from animals and

abnormally dangerous (ultrahazardous) activities as found in Chapters 20 and 21 of the First
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addition, the assumption of risk sections of the Restatement Second" sup-
port the proposition that a reasonable assumption of risk is a defense to
strict liability in tort. 4

Thus, it would seem that the authors of the Restatement Second had in
mind both reasonable assumption of risk and unreasonable assumption of
risk (overlap) as defenses to strict liability. The practical application of a
reasonable assumption of the risk defense may have only slight signifi-
cance, however, since it has seldom appeared in the reported cases.55

The formulation of the intent of the "Restaters" in comment n can be
synthesized to at least a few specific views. Contributory negligence consis-
ting of a failure to discover the defect in the product or guard against the
possibility of its existence is not a defense to strict liability. The "overlap"
area (unreasonable assumption of the risk) is a defense if all elements of
assumption of the risk are fulfilled on a subjective basis and the conduct
of the plaintiff was objectively unreasonable in encountering the risk. 5

Restatement. Chapters 20 and 21 included sections 504 through 524 of RESTATEMENT OF ToRTs
(1938).

53. RESTATEMENT OF TORTS (SECOND) §§496A-G (1965).
54. The scope note preceding RESTATEMENT OF TORTS (SEcOND) §496A (1965) states:
"Scope Note: This Chapter deals with the plaintiff's voluntary assumption of the risk as a

defense to an action brought by him against a defendant whose conduct would otherwise
subject him to liability to the plaintiff. It is concerned only with the plaintiff's assumption
of the risk arising from the defendant's negligent or reckless conduct. As to the plaintiff's
consent to accept harm or a risk arising from the defendant's intentional conduct, see § 892.
As to assumption of a risk where the action is founded upon the strict liability of the defen-
dant, see §§515 and 524." (emphasis supplied).
In addition to the reference to §515 which includes an example of reasonable assumption of
risk (see text accompanying note 50 supra) the famous "Battle of the Wilderness" (see
Twerski, note 24 supra, at 9, which took place during the discussions prior to the adoption of
the assumption of risk sections of the Second Restatement) makes numerous references to
reasonable assumption of risk. For example, Dean Prosser stated:

"The position taken by the Confederates would mean that in any case in which the plaintiff
reasonably assumes the risk, and is not negligent in doing so, the burden of proof on the issue
would be on the plaintiff." RESTATEMENT OF TORTS (SECOND), Explanatory Notes §893, at 80
(Tent. Draft No. 9, 1963).
Again Prosser refers to reasonable assumption of risk by the following example:
"c. A goes to a baseball park, asks for and is given a ticket calling for a seat behind the

screen. The screen has a hole in it. This is clearly a violation of duty to A, and if he is hit by
a batted ball before he discovers the hole he can undoubtedly recover.

"Now assume that A immediately discovers the hole, and reasonably or unreasonably (facts
can be assumed which make it either) continues to sit behind it for seven innings, at the end
of which time he is hit by a batted ball. The same questions." (Emphasis supplied.) Id. at
81.
Finally, Prosser made the following statement:

"1. Contributory negligence is always unreasonable conduct. The conduct which consti-
tutes assumption of risk may be entirely reasonable. No one disputes this." Id.

55. PROSSER §102, at 671; RESTATEMENT OF TORTS (SECOND) §496A, comment d (1965);
Epstein, Products Liability: Defenses Based on Plaintiff's Conduct, 1968 UTAH L. REV. 267,
272 (1968).

56. See RESTATEMENT OF TORTS (SEcoND) §496A, comment d (1965); see also Borel v.
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Reasonable assumption of the risk may be a defense if all elements are
subjectively met and the plaintiff reasonably encountered the risk. There
remains the possibility that there exists an area of plaintiff's conduct,
outside of the three above mentioned areas, which might be considered a
defense to strict liability.

B. The "New Vocabulary" in Strict Liability in Tort

Strict liability litigation has given rise to a "new vocabulary" or lan-
guage which describes defenses or bars to recovery in strict liability which
in negligence law were generally considered either contributory negligence
or assumption of risk. 7 The propogation of this "new vocabulary" was
probably due in part to excellent lawyering on the part of the defense bar,
the language contained within the comments to §402A, and case law.58

Chief among the defenses of the "new vocabulary" are unintended use,
abnormal use, and misuse.

The intended use (or unintended use) formulation as found in negligence
law seems to have its origin in MacPherson v. Buick Motor Co.51 The

Fiberboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974)
wherein the court said:

"Another form of contributory negligence consists of voluntary and unreasonable conduct
in encountering a known risk. As found in comment n to section 402(A) of the Restatement,
it represents a hybridization of volenti and traditional contributory negligence. Applying a
subjective standard, the jury must find the first three elelents of volenti: The plaintiff must
have had actual knowledge, understanding, and appreciation of the danger. With respect to
voluntariness, however, the jury must find that the plaintiff's action was both voluntary from
a subjective standpoint and unreasonablefrom an objective standpoint." 493 F.2d at 1096-
97.

57. See Vargo, note 7 supra, at 894-96; Note, Plaintiff's Burden of Proof, note 22 supra.
For an excellent examination of "misuse" as a part of assumption of risk, see Perfection Paint
& Color Co. v. Konduris, 147 Ind. App. 106, 258 N.E.2d 681, 689 (1970).

58. Id. It would be practically impossible to verify the part of the lawyer in developing
the defenses of unintended use, abnormal use, and misuse; however, it seems obvious that
the language as developed must be attributable to the proffering of such language through
the trial and appellate practice. The comments to §402A reflect the abnormal use and unin-
tended use language. For instance, the last paragraph of comment g refers to use of a product
in a "normal" manner; comment h states in part: "A product is not in defective condition
when it is safe for normal handling and consumption. If the injury results from abnormal
handling ... , or from abnormal preparation for use .... the seller is not liable." Comment
k refers to the product's "intended and ordinary use;" and comment I states in part
"consumption includes all ultimate uses for which the product is intended .... " Several
cases comment upon the intended use language, including Greenman v. Yuba Power Prods.,
Inc., 59 Cal.2d 57, 64, 377 P.2d 897, 901, 27 Cal. Rptr. 697, 701 (1963) where the court said:

"To establish the manufacturer's liability it was sufficient that the plaintiff proved that
he was injured while using the Shopsmith in a way it was intended to be used as a result of a
defect in design and manufacture of which plaintiff was not aware that made the Shopsmith
unsafe for its intended use." (emphasis added).
However, the above quoted language in Greenman was not intended to state the elements of
strict liability in tort. Luque v. McLean, 8 Cal.3d 136, 143, 501 P.2d 1163, 1168, 104 Cal. Rptr.
443, 448 (1972).

59. 217 N.Y. 382, 111 N.E. 1050 (1916).
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Restatement First §3951" adopted MacPherson's "intended use" concept
by relegating liability to harm which resulted from the use of a chattel
through its "lawful use in a manner and for a purpose for which it is
manufactured.""2 Thus, early negligence law appeared to view intended
use as a function of what a manufacturer subjectively intended concerning
the use of his product. This subjective seller-oriented test restricted for-
seeability to very narrow boundaries. Eventually this intended use con-
cept was broadened to require that the manufacturer objectively anticipate
or foresee greater uses of his product."2

In recognition of this expanded foreseeability in intended use, the
Restatement Second changed §395 to include objective foreseeability13

60. RESTATEMENT OF TORTS §395 (1938). Comment c and the illustration which follows
describe the intended purpose rationale as follows:

"c. Particulars which require care. A manufacturer is required to exercise reasonable care
in manufacturing any article which, if carelessly manufactured, is likely to cause more than
trivial harm to those who use it in the manner for which it is manufactured. The particulars
in which reasonable care is usually necessary for protection of those whose safety depends
upon the character of chattels are, (1) the adoption of a formula or plan which, if properly
followed, will produce an article safe for the use for which it is sold, (2) the selection of
material and parts to be incorporated in the finished article, (3) the fabrication of the article
by every member of the operative staff no matter how high or low his position therein, (4)
making such inspections and tests during the course of manufacturing and after the article
is completed as the manufacturer should recognize as reasonably necessary to secure the
production of a safe article, and (5) the packing of the article so as to be safe for those who
must be expected to unpack it.
"Illustration:

1. The A Motor Company incorporates in its car wheels manufactured by the B Wheel
Company. These wheels are constructed of defective material, as an inspection made by the
A Company before putting them on its car would have disclosed. The defective character of
the wheel, however, is not readily discoverable after the wheel has been installed. The car is
sold to C through the D Company, an independent distributor. While C is driving the car
the defective wheel collapses causing the car to swerve and collide with that of E, causing
harm to C, E, F and G, who are guests in the cars of C and E respectively. The A Motor
Company is liable to C, E, F and G."

61. RESTATEMENT OF TORTS §395 (1938).
62. The intended use concept of early negligence law was restricted to the manufacturer's

subjective standard concerning the use of his product and as such placed an unsurmountable
burden of proof on the plaintiff. Comment, Misuse as a Bar to Bystander Recovery Under
Strict Products Liability, 10 HOUSTON L. REv. 1106, 1109 (1973). But this intended use
concept was rejected by the Restatement, legal writers and most courts. See RESTATEMENT OF

TORTS (SECOND) §395 (1965); Comment, Bar to Bystanders, supra, at 1109 nn. 21 & 22; see
also Campbell & Vargo, The Flammable Fabrics Act and Strict Liability, 9 IND. L. REv. 395,
413 n.99 (1976).

63. RESTATEMENT'OF TORTS (SECOND) §395 (1965) comment b states:
"b. This Section states the rule thus generally adopted. The justification for it rests upon

the responsibility assumed by the manufacturer toward the consuming public, which arises,
not out of contract, but out of the relation resulting from the purchase of the product by the
consumer; upon the foreseeability of harm if proper care is not used; upon the representation
of safety implied in the act of putting the product on the market; and upon the economic
benefit derived by the manufacturer from the sale and subsequent use of the chattel."
Comment k states:
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Here the manufacturer was required to objectively anticipate uses of his
product in the environment in which the product was placed." This
"environmental approach" is best described in Spriull v. Boyle Midway
Inc." In Spriull the defendant was held liable for failing to warn of the
unusual but foreseeable use (ingestion by child) of its furniture polish. The
polish, a bright cherry red liquid, was surely not subjectively intended by
the manufacturer to be taken internally since it was toxic. However, the
court in Spriull observed that this "intended use" concept was much nar-
rower than reasonable foreseeability, which requires consideration of the
risks of use in the product's environment.16 The normal environment of
furniture polish was the home and in such an area it was foreseeable that
children could drink such liquids. 7 If in negligence law intended use is
tested by foreseeability concepts, then it should become part of either the
"duty" element or the causation elements," with the requisite burden of
proof on the plaintiff."9

In negligence law abnormal use and misuse probably differed little from
intended use and all have been used interchangably. 0 Abnormal use has,
however, at times been considered a part of contributory negligence.7 If
abnormal use, intended use or misuse are considered contributory negli-
gence, then the burden of proof is upon the defendant."

Various sources may be attributed to abnormal use, unintended use, and
misuse in strict liability actions." (For convenience all three catagories will

"k. Foreseeable uses and risks. The manufacturer may, however, reasonably anticipate
other uses than the one for which the chattel is primarily intended. The maker of a chair, for
example, may reasonably expect that someone will stand on it; and the maker of an inflamm-
able cocktail robe may expect that it will be worn in the kitchen in close proximity to a fire.
Likewise the manufacturer may know, or may be under a duty to discover, that some possible
users of the product are especially susceptible to harm from it, if it contains an ingredient to
which any substantial percentage of the population are allergic or otherwise sensitive, and
he fails to take reasonable precautions, by giving warning or otherwise, against harm to such
persons."

64. Id.
65. 308 F.2d 79 (4th Cir. 1962).
66. Id. at 84.
67. Id. at 83-84.
68. For the relationship of foreseeability to both duty and causation elements of negli-

gence, see RESTATEMENT OF TORTS (SEcOND) §281c; §430; §430, comments a, b; §435; §435,
comment a (1965). See also Vargo, note 28 supra, at 275 n.42.

69. Note, Plaintiff's Burden of Proof, supra note 22; RESTATEMENT OF TORTS (SCOND)
§§328A & 433B (1965).

70. Note, Plaintiffs Burden of Proof, supra note 22; Comment, Bar to Bystanders, supra
note 3; PROSSER §102.

71. Id.
72. See note 22, supra.
73. Greenman v. Yuba Power Prods., Inc., 59 Cal.2d 57, 377 P.2d 897, 27 Cal. Rptr. 697

(1963) is the source of the intended use language in strict tort cases; see note 58 supra.
Abnormal use can be traced to Justice Traynor's concurring opinion in Escola v. Coca Cola
Bottling Co., 24 Cal.2d 453, 463, 150 P.2d 436, 441 (1944) (Traynor, J., concurring), wherein
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be referred to as misuse since the terms seem somewhat interchangable.)74

Misuse has a chameleon nature since it has been used to connote many
different things at various stages of a suit. For instance, it has been said
that the plaintiff has the burden of proving lack of misuse as part of the
requirements for a defect,7" for causation," and for foreseeability.77 In other
instances, misuse has been considered part of either contributory negli-
gence or assumption of risk," with the burden of proof upon the defendant.

A raw statement by a court that any misuse will bar plaintiff's recovery
could result in injustice because it ignores the factual context in which the
conduct denominated misuse arises. Furthermore, relabeling contributory
negligence as "misuse," then applying this new label as part of the requi-
site elements of defect, causation, or foreseeability, would not only reinject
into the case elements that were specifically rejected as defenses to strict
liability, but would also shift the burden of proof from the defendant to
the plaintiff.79 All this could be accomplished through the use of the "new
vocabulary" which is in reality a mere renaming of the old factual elements
of contributory negligence.

Certainly plaintiff has the burden of proving both the defect and causa-
tion requiremerements. The issue of whether plaintiff's conduct (misuse)
in either creating the defect or causing his injury must be carefully ana-
lyzed. If the plaintiff's misuse is the sole creative factor of the defect or
the sole cause of his damages, then plaintiff has merely failed to prove
either a defect or proximate cause. Thus, there is no need to consider
misuse an independent bar to recovery. The same may be said if the
plaintiff's misuse is a contributing factor in either the defect or causation
elements since "normal" examination may be made concerning these ele-
ments without the use of the term misuse. For instance, the combined
effect of plaintiff's misuse and defendant's defectively created product
might result in injury. Here the determining factor would be the normal
causation requirements of proximate or legal cause. Thus, the term
"misuse" has little to add to the defect or causation requirements, and
serves only to add confusion to the already difficult issues.

Since misuse could be considered conduct which could amount to as-
sumption of risk, 0 the overlap, or contributory negligence in failing to

he makes reference to "normal and proper use." Id., 150 P.2d at 444. The Restatement in its
comments makes several references to normal and abnormal use; see note 58 supra.

74. Note 70 supra.
75. See, e.g., Greeno v. Clark Equip. Co., 237 F. Supp. 427, 429 (N.D. Ind. 1965), wherein

the court said that misuse could refute a defective condition or causation.
76. Id. See also Wade, note 5 supra, at 763-64.
77. Id. See Also Owens, note 5 supra, at 792; Noel, note 6 supra, at 95.
78. Id.
79. Vargo, note 7 supra, at 894-96; Noel, note 6 supra, at 103-104; see generally Note,

Plaintiff's Burden of Proof, note 22 supra.
80. See, e.g., Perfection Paint & Color Co. v. Konduris, 147 Ind. App. 106, 258 N.E.2d

681, 689 (1970); See also Noel, note 6 supra, at 100-01.
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discover or guard against the defect,"' it serves no purpose to relabel al-
ready established categories unless there is an area outside these three
defenses that would be a bar to recovery in strict liability. Unfortunately,
the term misuse is so well established that its continued use is highly
probable, so the most that can be expected is careful analysis of its use.

The confusion in language in strict liability is evident when one consid-
ers that it has been asserted that the failure to heed warnings or instruc-
tions as to the use of a product is a misuse that bars recovery, 82 that the
failure to heed adequate warnings has generally been considered a part of
assumption of that risk too,83 and that the failure to follow instructions has
been considered misuse.8 4 If the instructions are insufficient or ambiguous,
then misuse is inapplicable because there has been merely a failure to
discover the defect (contributory negligence). 85

Recovery is not always barred for misuse when the instructions are ade-
quate and the plaintiff fails to use the product in the prescribed manner.
This type of misuse is a foreseeability issue. 8 Even misuse where the prod-
uct is put to an unforeseeable use does not automatically bar plaintiff from
recovery if the unforeseeable use can be dissociated from the injuring de-
fect. 7 For example, suppose plaintiff purchases a router (a wood shaping
instrument) from the defendant. The router contains an electrical defect
induced during the manufacturing process of the defendant manufacturer.
The router is designed to rotate a blade at a high rate of speed in order to
shape wood. Plaintiff removes the blade and attempts to use the router as
a "power drill" to drive screws into a piece of wood. Plaintiff is injured,
not because of the electrical defect, but because the high speed rotation
breaks the screw and throws a piece into plaintiff's eyes. Here, the use of
the router as a "power drill" to drive screws was an unforeseeable use or
misuse which was the sole cause of injury, and plaintiff should be barred
from recovery. Now consider the same facts, but this time plaintiff is
injured by an electrical short rather than a "sheared" screw. In this in-
stance plaintiff was clearly, "misusing" the router, i.e., using the product
in an unforeseeable manner, but it was the defect produced by the manu-
facturer which caused the injury, not the misuse. In this instance, plaintiff
should recover. Thus, in many instances causation may be determinative
of a misuse issue.

81. See authorities cited in note 79 supra.
82. See Comment, Bar to Bystanders, note 3 supra, at 1110; Noel, Products Defective

Because of Inadequate Directions or Warnings, 23 S.W. L.J. 256, 263-64 (1969).
83. Id.
84. Id.
85. See Comment, Bar to Bystanders, note 3 supra, at 1110; Noel, note 82 supra, at 279-

81.
86. See Comment, Bar to Bystanders, note 3 supra, at 1111-12.
87. Id.
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IV. COMPARATIVE FAULT

Recently there has been a trend to apply comparative fault principles
in strict liability cases."8 This poses several problems as to the types of
defenses which should be either complete or partial bars to recovery. The
question arises, for example, of whether assumption of the risk should
defeat only a percentage of plaintiff's recovery or whether it should totally
defeat recovery, or whether all types of contributory negligence should be
available as a bar to a percentage of plaintiff's recovery. Several recent
decisions have shed some light on these questions.

In General Motors Corporation v. Hopkins,8 the plaintiff was injured
when his pickup capsized as a result of an allegedly defectively designed
carburetor. The allegedly defective carburetor caused a butterfly valve to
remain in an open position, which in turn caused the plaintiff to lose
control of the speed of the vehicle. The loss of control of the vehicle's speed
caused plaintiff's pick-up to leave the road surface and capsize. The defen-
dant alleged that any malfunction of the carburetor was due to changes
(misuse) made by plaintiff. The jury found that both the alleged design
defect of defendant and the misuse of plaintiff were "producing causes"
of the injury to plaintiff." The Texas Supreme Court affirmed a judgment
for plaintiff, but allowed plaintiff's recovery to be reduced by the percen-
tage of his injury caused by his own misuse. The court in Hopkins stated
that this type of percentage reduction was not to be confused with compar-
ative fault where the plaintiff is barred from recovery when his negligence
is greater than the negligence of the parties against whom recovery is
sought.' The court also stated that any unforeseeable use (misuse) may
bear upon the issues of defect and/or causation but that a defendant who
was unsuccessful at defeating recovery at this stage could raise the same
issues as an affirmative defense.2 If successful at this stage, the plaintiff's
total recovery would be reduced by the percentage plaintiff contributed to
his total damages.'"

It seems that in Hopkins, the court is allowing misuse to be used as
rebuttal evidence during the plaintiff's case in chief. If the plaintiff hurdles
the defect requirement, and establishes foreseeability and causation re-
quirements, then the defendant may use the same misuse factors as an
affirmative defense which will bar a percentage of plaintiffs recovery. The

88. West v. Caterpillar Tractor Co., 547 F.2d 885 (5th Cir. 1977); Butaud v. Suburban
Marine & Sporting Goods, Inc., 555 P.2d 42 (Alas. 1976); West v. Caterpillar Tractor Co.,
336 So.2d 80 (Fla. 1976); however, there is a split on whether comparative fault should be
used in strict liability actions; see Twerski, note 5, supra, at 797-98 nn. 1-3.

89. 548 S.W.2d 344 (Tex. 1977).
90. Id. at 346.
91. Id. at 352.
92. Id. at 351.
93. Id.
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primary difference is when misuse is raised in the latter instance the bur-
den of proof is upon the defendant, so that the defendant has the burden
of showing how much of plaintiff's injury is attributable to his misuse.
Thus, placing the burden of proof on the defendant could be especially
critical in the "second collision cases."9 4

In Blackburn v. Dorta,9 5 the Florida Supreme Court severely restricted
the use of assumption of risk as a separate defense by merging it with the
doctrine of contributory negligence. In Dorta the court refused to address
the issue of express assumption of risk dealing only with the area of implied
assumption of risk, which it divided into two categories-primary and
secondary. 6 Primary assumption of risk is simply another way of stating
that the defendant either owed no duty to plaintiff or did not breach his
duty towards plaintiff. 7 The court also determined that the primary im-
plied assumption of risk had no useful purpose since it was dealt with more
easily on the duty issues of negligence. Further, subdividing secondary-
implied assumption of risk into pure and qualified assumption of risk, the
court in Dorta stated that the pure variety of assumption of risk consisted
of reasonable conduct of plaintiff, whereas qualified assumption of risk
consisted of unreasonable conduct of plaintiff in consenting to the risk.99

As an example of pure assumption of the risk, the court stated:

The hypothetical situation in which a landlord has negligently permit-
ted his tenant's premises to become highly flammable and a fire ensues.
The tenant returns from work to find the premises a blazing inferno with
his infant child trapped within. He rushes in to retrieve the child and is
injured in so doing. Under the pure doctrine of assumption of risk, the
tenant is barred from recovery because it can be said he voluntarily ex-
posed himself to a known risk. Under this view of assumption of risk, the

94. Second collision cases consist of situations where the plaintiff is alleging that his
injuries from the original impact have been enhanced by a defect in the vehicle-not that
the original impact was caused by the defect or that the original impact caused plaintiff's
aggrevated injury. See Huff v. White Motor Corp., 565 F.2d 104 (7th Cir. 1977), reversing
Evans v. General Motors Corp., 359 F.2d 822 (7th Cir. 1966), cert. denied, 385 U.S. 836 (1967)
(the court in Huff gives a comprehensive list of thirty jurisdictions approving the "second
collision" theory in an appendix). For a list of articles concerning the second collision, see
authorities cited in Campbell & Vargo, The Flammable Fabrics Act and Strict Liability, 9
IND. L. REV. 395, 413-14 n.99 (1976). In the "second collision," situation the plaintiff must
allege and prove the amount of damages which were enhanced by the defect in the vehicle,
but if the court in Hopkins is correct, the enhanced injury issue can become an affirmative
defense with the burden of proof on the defendant since the defendant might have to prove
the amount of damages attributable to plaintiff's misuse, thus in effect proving the amount
of damages that are not attributable to the defect giving rise to plaintiff's enhanced injury.

95. 348 So.2d 287 (Fla. 1977).
96. Id. at 290.
97. Id. at 290-91.
98. Id. at 291.
99. Id.
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tenant is precluded from recovery notwithstanding the fact that his con-
duct could be said to be entirely reasonable under the circumstances. 1

Finding little to recommend in the pure assumption of risk category, the
court rejected its usage. Turning to the qualified assumption of risk cate-
gory, the court gave as an example of such unreasonable conduct the
tenant's rushing into the blazing premises to retrieve his favorite fedora in
the prior hypothetical. 0' Under these circumstances the conduct called
qualified assumption of risk is just as easily characterized as contributory
negligence.

By refusing to express an opinion on express assumption of risk, the
court relegated primary implied assumption of risk to duty principles, and
rejected implied secondary assumption of the risk of the "pure type" as a
defense and placed implied secondary assumption of risk of the "qualified
type" into contributory negligence categories, thus eliminating assumption
of risk as a separate defense. The court in Dorta stated that the newly
converted qualified assumption of risk would be considered a type of con-
tributory negligence wherein comparative (fault) negligence principles
would apply.0 2

Dorta's terminology of implied secondary assumption of risk of the quali-
fied type is the "overlap" area, and the court's determination that it
should be considered as contributory negligence has no effect if contribu-
tory negligence is a defense available either as a complete defense or as a
percentage reduction in comparative fault. But the complete rejection of
''pure" assumption of risk does eliminate a possible defense available in
products actions. From the example given in Dorta the rejection of "pure"
assumption of risk seem quite logical even though the Restatement Second
appears to be to the contrary.

V. CONCLUSION

Strict liability in tort was initiated as a social reform of negligence law
in order that a greater portion of the risk of injury be removed from the
injured plaintiff and distributed among those who profit from the manu-
facture of products. 03 To implement this policy the burden of proving

100. Id.
101. Id.
102. Id. at 293.
103. See Twerski, note 6 supra, at 798-99. The rationale of § 402A is described in com-

ment c:
"On whatever theory, the justification for the strict liability has been said to be that the

seller, by marketing his product for use and consumption, has undertaken and assumed a
special responsibility toward any member of the consuming public who may be injured by
it; that the public has the right to and does expect, in the case of products which it needs
and for which it is forced to rely upon the seller, that reputable sellers will stand behind their
goods; that public policy demands that the burden of accidental injuries caused by products
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negligence or fault was rejected and contributory negligence was elimi-
nated as a defense. 04 Any re-introduction of fault principles through the
"new vocabulary" would be in contravention of the underlying basis of
strict liability in tort. The misapplication of misuse principles could easily
thwart the policy of strict liability; however, careful analysis could avoid
this misapplication. For instance, misuse could be analyzed as merely a
part of the causation, foreseeability, or defect elements and not an inde-
pendent bar to recovery. In turn, misuse could be considered a part of
contributory negligence, assumption of risk, or the "overlap." Any exami-
nation of misuse must be accomplished in a manner that does not shift the
burden of proof or cause a greater burden on the plaintiff than would
otherwise occur in absence of the misuse label. Also, any misuse that falls
within the contributory negligence area that has been rejected as a defense
should not be re-introduced. When a defendant attempts to bar plaintiff's
recovery with the defense of assumption of risk, the same careful examina-
tion that is used in misuse should be applied. If the conduct of plaintiff is
the type of contributory negligence that consists of a failure to discover or
guard against the defect, there should be no bar to recovery. If the conduct
consists of reasonable assumption of risk, counsel should evaluate whether
the conduct is of the type described in the example in §515 of the
Restatement Second'5 or of the type described in the example in Dorta.'°0
If the Dorta view is accepted, then reasonable assumption of risk should
be rejected as a defense. Finally, the "overlap" area seems to be the only
widely accepted defense to strict liability. But even in the overlap area,
proper analysis would require the plaintiff to have subjectively actual
knowledge, understanding, and appreciation of the risk involved and to be
presented with viable alternatives to that risk before he is barred.

The acceptance of comparative fault should not in any way alter the
careful examination of bars to plaintiff's recovery. Contributory negligence
and reasonable assumption of risk should not be considered in the percen-
tage of plaintiff's recovery. Misuse of the foreseeability, causation, or de-

intended for consumption placed upon those who market them, and be treated as a cost of
production against which liability insurance can be obtained; and that the consumer of such
products is entitled to the maximum of protection at the hands of someone, and the proper
persons to afford it are those who market the products."
Dean Prosser argued that strict liability would be an incentive for manufacturers to produce
safer products. Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer) 69
YALE L.J. 1099, 1119-22 (1960). In addition to comment c's "risk distribution" and Dean
Prosser's "safety incentive," there are at least two other policy considerations favoring strict
liability in products cases-frustration of consumer expectations and problems of proof. See
Fischer, note 3 supra, at 339-40.

104. Id. See generally Klemme, The Enterprise Liability Theory of Torts, 47 U. COLO. L.
REV. 153 (1976); Calabresi & Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE
L.J. 1055 (1972).

105. See note 50 supra and accompanying text.
106. See note 100 supra and accompanying text.

19781



MERCER LAW REVIEW

fect type should be part of plaintiffs burden of proof on those elements
with no consideration towards reduction of plaintiff's percentage recovery.
However, if that same misuse type of conduct is to be used to reduce
plaintiff's recovery, then the burden of proof is on the defendant. The key
difference between misuse as part of plaintiffs proof during his case in
chief and the "defense" type of misuse is that plaintiff's burden of proof
should be minimal with circumstantial evidence being sufficient to meet
such proof burdens,' 7 whereas the defense type misuse should be treated
as a normal defense with its concomitant requirements. If a jurisdiction
has not adopted comparative fault and desires to reduce plaintiff's recov-
ery because of his contribution to his own injury, the Hopkins court ap-
proach would seem useful.' 8 But as stated in Hopkins, the plaintiff may
still recover even if his percentage of fault exceeds that of the defendant.'" '

Through careful judicial examination of the "new vocabulary," courts
can and should be able to fulfill the societal basis of strict liability without
imposing unfairness upon the parties.

107. For a discussion of the use of circumstantial evidence as a viable means of proof in a
products liability case, see Note, Products Liability: Methods of Pleading and Proof for the
Plaintiff, 49 N.D.L. REV. 105 (1972); Note, Circumstantial Evidence in Strict Liability
Actions, 1974 WASH. U.L.Q. 804 (1974).

108. See text accompanying notes 89-94 supra.
109. Id.
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