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I. INTRODUCTION

In tort law, the recent revolution in the field of products liability has had
a counterpart in the field of contributory fault. There are remarkable simi-
larities in the development. In both fields, the restrictive rule of no recov-
ery seems to have crystallized in the early part of the nineteenth century.'
The harshness of the two rules soon produced some alleviating exceptions
that provided relief for a limited number of injured parties.' In the early
years of the twentieth century, a more drastic development occurred, lead-
ing eventually to substantial reform.' Finally, within the last ten to twenty
years, a very substantial further development has taken place,' producing
the present situation.

But there are marked differences in the development, too. The develop-
ment in products liability has been almost entirely judicial; that in com-
parative negligence has been largely legislative, although some state su-
preme courts have recently adopted compartive negligence., Strict prod-

* Distinguished Professor of Law, Vanderbilt University; Dean, 1952-72. Reporter,

RESTATEMENT OF TORTS (SECOND). Chairman, NCCUSL Special Committee drafting the Uni-
form Comparative Fault Act.

1. Butterfield v. Forrester, 11 East 60, 103 Eng. Rep. 926 (K.B. 1809) (contributory negli-
gence); Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 (Ex. 1842) (privity
required for products liability).

2. E.g., Davies v. Mann, 10 M. & W. 547, 152 Eng. Rep. 588 (Ex. 1842) (last clear chance
exception to contributory negligence); Thomas v. Winchester, 6 N.Y. 397 (1852) (privity not
required if product is "inherently dangerous to life or health").

3. Passage of Federal Employers' Liability Act, ch. 149, 35 Stat. 65 (1908), 45 U.S.C.A.
§ 51-59 (1972) (adoption of principle of comparative negligence); MacPherson v. Buick Motor
Co., 217 N.Y. 382, 11 N.E. 1050 (1916) (requirement of privity essentially eliminated in
negligence actions).

4. Comparative negligence. Beginning with Maine in 1965 and four other states in 1969,
a wave of adoptions has taken place producing a substantial majority of the states.

Products liability. The trio of Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d
69 (1960); Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 27 Cal. Rptr. 697, 377 P.2d
897 (1963); and RESTATEMENT OF TORTS (SECOND) §402A (1965) started a trend toward strict
tort liability for products that has swept the country.

5. Two-thirds of the states have now adopted comparative negligence in some form. This
is not the place to compile the citations to statutes and decisions or to analyze their principal
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ucts liability has become the rule in practically every state, while there are
still about a third of the states that have not adopted comparative negli-
gence. There is essential consensus for the application of the rule of strict
liability for products, while considerable variance occurs as to the applica-
tion of the rule for comparative negligence, four distinct positions being
espoused.' In short, the development of comparative negligence is incom-
plete and requires further action. Perhaps this will come about as a conse-
quence of an event taking place last August. At that time, the National
Conference of Commissioners on Uniform State Laws adopted the Uniform
Comparative Fault Act.7

The problem of the relationship between the doctrines of comparative
negligence and of strict liability for products is the subject of this article.
This problem has given the courts much difficulty. There are questions of
whether comparative negligence applies at all to a strict liability action
(particularly in the light of the language of the particular statute involved)
and of what is to be done about the several common law defenses that have
developed for strict-liability actions.

The Uniform Act faces these several problems and makes conscious
decisions on them after giving careful consideration to the conflicting inter-
ests and policies involved. In view of its newness and the resultant lack of
widespread dissemination, it seems desirable first to describe briefly what
the Act does regarding plaintiff's fault in an action for product liability and
to explain why the decisions were made and how they may differ from
present decisions.

I. THE UNIFORM COMPARATIVE FAULT ACT

First, the Act is a comparative-fault, ratht," than a comparative-
negligence, Act; it applies to an action for products liability whether it is
based on negligence (in any degree), breach of warranty or strict tort liabil-
ity (§1(a)). Its specific coverage is limited to physical injury to person
(including death) or property (§1(a)). There is no intent to apply it to
actions for breach of an express or implied contract in which the product
did not perform as contemplated, with the result that the buyer simply lost
the benefit of his bargain-an action with its gravamen entirely in con-
tract.

Second, the Act includes all forms of fault on the part of the plaintiff
(or "chargeable" to him) and diminishes his recovery, whether or not it was
a defense under prior law (§1). This specifically includes negligence ("in

features. Citations and texts are collected in V. SCHWARTZ, COMPARATIVE NEGLIGENCE (1974 &
1978 Supp.).

6. (1) Pure comparative negligence, (2) plaintiffs negligence "not as great as" defen-
dant's, (3) plaintiff's negligence "not greater than" defendant's, and (4) plaintiff's negligence
"slight" in comparison with defendant's "gross" negligence.

7. The Act with Comments is reproduced as an Appendix to this paper.
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any measure"), recklessness, "unreasonable assumption of risk not consti-
tuting an enforceable express consent, misuse of a product for which the
defendant otherwise would be liable, and unreasonable failure to avoid an
injury or to mitigate damages" (§1(b)).

The Act adopts the pure forms of comparative fault; it is not limited to
the situation in which the defendant's fault exceeds that of the plaintiff.
The factfinder determines the total amount of a claimant's damages and
the percentage of fault for each party to the action whose fault contributed
to the injury (§2(a)). Percentages of fault are determined on a considera-
tion of both the nature of the conduct of the several parties to the action
and the extent of the causal relation between the party's conduct and the
injury incurred (§2(b)). Judgment for a claimant is entered for the amount
of his damages less a proportionate reduction corresponding to his percen-
tage of fault. The judgment goes against each of several joint tortfeasors
for the full amount of the claimant's recovery, but it also states the
"equitable share of the obligation" of each tortfeasor, so that the amount
of his eventual responsibility is indicated (§2(c)). If one joint tortfeasor's
equitable share of the obligation turns out to be uncollectible, it is distrib-
uted proportionally among all of the parties at fault, including the claim-
ant (§2(d)).

Set-off of counterclaims applies. But to the extent that it inures to the
benefit of a liability insurance company rather than to its insured, who is
the injured party, the insurance company is obligated to pay the amount
of this enrichment to its insured (§3).

The Act provides for contribution among the tortfeasors, basing it on the
proportionate fault of the parties and thus tying it in with the comparative-
fault concept and utilizing the determinations of the "equitable share of
the obligation" (§4). Contribution may be by motion in the original action
if the obligor were made a party to it, or by separate suit if he were not
(§5). A release given by the claimant to one joint tortfeasor relieves him
of further obligation to pay the claimant or to make contribution but it has
the effect of reducing the claimant's ultimate recovery by the amount of
the released party's equitable share of the obligation (§6), thus removing
any incentive for collusion.

This brief description of the general system of the Act needs to be sup-
plemented by a study of the Act itself, which is set out as an appendix to
this paper. It is short and should not be difficult to digest, especially after
reading the description above. The Act carries some fairly detailed com-
ments, including a number of illustrations of its applications.

It is not feasible to discuss here all of the provisions of the Act and their
legal implications in detail. But a consideration of certain significant as-
pects of the Act that are particularly relevant to the law of products liabil-
ity may be useful.

1978]
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Ill. Is IT POSSIBLE TO COMPARE A USER'S NEGLIGENCE WITH A

MANUFACTURER'S STRICT LIABILITY IN TORT?

It has been urged that strict liability for products is different in kind
from negligence in using a product and that, as a matter of true logic, the
two cannot be compared and weighed against each other. Like mixing and
comparing apples and oranges, or even apples and step ladders, it is said,
a mixing and comparing of fault and no-fault is conceptually not feasible,
even though it is mandated by a statute; what results is a semantic snarl
induced by varying meanings of the term, fault.'

Conduct that is characterized as negligent is commonly recognized as
fault. But a term sometimes used as a synonym for strict liability is liabil-
ity without fault. Yet the two tend to fade into each other and are not
utterly different in kind.

As negligence was originating, the landmark case of Vaughan v.
Menlovel established that the standard to be applied was an objective one.
The question was not whether the defendant "had acted honestly and bona
fide to the best of his own judgment," but whether he had acted with a
measure of "caution such as a man of ordinary prudence would observe."
If this imposed a higher standard than he was capable of attaining, he was
still liable. That kind of fault known as negligence did not require moral
blameworthiness or ethical culpability; it might include them, but it went
beyond to comprehend legal fault. How completely objective the standard
should be has been the subject of several studies. 0 Sometimes, particularly
in connection with criminal statutes, noncompliance with the statute is
construed as a violation imposing the criminal penalty without any re-
quirement of mens rea or negligence in the common law sense." There are
instances in which the courts have construed the violation as amounting
to negligence as a matter of law, without any requirement of knowledge of
the violation or of negligence in the common law sense, and without per-
mitting the use of excuses normally available in cases of violation of a
criminal statute. Typical examples are violations of pure-food statutes,
safety-appliance statutes, safe-place statutes, and safe-brake statutes." In
these instances the use of an objective standard is carried to its ultimate
length and it amounts in essence to strict liability. Yet this is called negli-

8. See, e.g., Dickerson, Products Liability and the Disorderly Conduct of Words, 20 ATLA
L. REP. 422, 423 (1977).

9. 3 Bing. (N.C.) 467, 132 Eng. Rep. 490 (C.P. 1837).
10. See, e.g., Seavey, Negligence-Subjective or Objective?, 41 HARV. L. REv. 1 (1927);

Green, The Negligence Issue, 37 YALE L.J. 1029 (1928); Reynolds, The Reasonable Man of
Negligence Law, 23 OKLA. L. REv. 410 (1970); James and Dickinson, Accident Proneness and
Accident Law, 63 HARv. L. REv. 769 (1950).

11. See RESTATEMENT OF TORTS (SE cOND) §288A, comment c (1965); W. PROSSER, ToRTS
§36, at 197 (4th ed. 1971).

12. For citations, see W. PROSSER, WADE & SCHWARTZ, CASES AND MATERIALS ON TORTS 246
(6th ed. 1976).
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gence per se and is generally regarded as a form of negligence. It should
be remembered, too, that the concept of negligence per se is not confined
to violation of a criminal statute but also may apply to situations in which
the court on its own initiative lays down a rule of law in substitution for
the standard of the reasonable prudent person. 3

On the other side of the picture, strict liability (whether for products,
animals, or abnormally dangerous activities) is not accurately character-
ized as liability without fault. That term, like the similar expression, abso-
lute liability, is currently being eschewed by careful writers as being inac-
curate and therefore misleading. In the case of an ultrahazardous or abnor-
mally dangerous activity, the fault lies in intentionally engaging in an
activity that is not common to the locality and is known to entail serious
dangers that cannot be eliminated by the use of reasonable care. The
activity may be so useful that it is not stigmatized as morally culpable but
so dangerous for the locality that it should pay its own way and compen-
sate for any injury it causes."

In the case of products liability, the fault inheres primarily in the nature
of the product. The product is "bad" because it is not duly safe; it is
determined to be defective and (in most jurisdictions) unreasonably dan-
gerous. 5 Like the unwholesome food sold in violation of the pure-food
statutes or the dangerous location maintained in violation of the safe-place
statute, it is not necessary to prove negligence in letting the thing get in
the dangerous condition or in failing to discover and rectify it. Instead,
simply maintaining the bad condition or placing the bad product on the
market is enough for liability-whether it is called negligence per se or
strict liability. This is legal fault, and it can be mixed with, and compared
with, fault of the morally reprehensible type. One does not have to stigma-
tize conduct as negligent in order to characterize it as fault."

13. See RESTATEMENT OF TORTs (SEcoND) §285, comment h (1965); W. PRossFR, TORTS §35
(4th ed. 1971). See generally A. EHsENzwFmG, NEGUGENCE WrrHotrr FAULT (1951); Malone,
This Brave New World-A Review of Negligence Without Fault, 25 So. CAuF. L. REV. 14
(1951); Leflar, Negligence in Name Only, 27 N.Y.U. L. Rav. 564 (1952); McNiece and Thorn-
ton, Is the Law of Negligence Obsolete?, 26 ST. JOHN'S L. Rav. 255 (1952); Peck, Negligence
and Liability Without Fault in Tort Law, 46 WASH. L. Rav. 255 (1971); Wade, The Continuing
Development of Strict Liability in Tort, 22 ARK. L. REv. 233 (1968).

14. See generally Prosser, The Principle of Rylands v. Fletcher, in W. PROSSER, SELECTED
Topics ON THE LAW OF TORTS 135 (1954).

15. See, e.g., Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973);
Phillips v. Kimwood Mach. Co., 269 Or. 581, 525 P.2d 1033 (1974). But cf. Cronin v. J.B.E.
Olson Corp., 8 Cal. 3d 121, 104 Cal. Rptr. 438, 501 P.2d 1153 (1972) (not necessary that
product be unreasonably dangerous). See the discussion in Wade, On the Nature of Strict
Tort Liability for Products, 44 Miss. L. J. 825 (1973). And see Barker v. Lull Eng'r Co., 2
PROD. LIAB. REP. (CCH) 8101 (Cal. 1978) (explaining Cronin).

16. "The manufacturer is under a duty to produce a product which is free from unreasona-
bly dangerous conditions. A violation of that duty constitutes blameworthiness or culpability
or sense of legal fault. The words 'defective' and 'unreasonably dangerous' in themselves
connote a degree and sense of wrongful conduct, either by way of act or omission, regardless
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In comparing the fault of strict liability with plaintiff's negligence, the
trier of fact may find it helpful to have information on matters such as the
seriousness of the injury likely to be incurred if the product is dangerously
defective and the number of people likely to be affected, the feasibility of
possible safety devices that might have prevented the injury, the effective-
ness of possible warnings or instructions, and the nature of the inspection
system. On the matter of inspecting the products as they come off the
assembly line, for example, even though a system of spot-checking may be
regarded as sufficiently thorough to keep the manufacturing process from
being characterized as negligent, if the particular product was dangerously
defective, the nature of the spot-checking would still be relevant in deter-
mining the respective percentages of fault.

The Uniform Act provides that in determining percentages of fault the
trier of fact shall consider both the "nature of the conduct" and the "extent
of the causal relation" between the conduct and the injury (§2(b)). Several
cases have indicated that relative directness of causal relationship should
be considered in determining percentages of fault, even though the statute
had no provision to this effect."7 There should be no more difficulty in
comparing causal relationship in a strict liability suit than in a straight
negligence suit. There are cases utilizing this technique in a products lia-
bility action, and it may be significant that although the statutes involved
were of the modified type the courts used "comparative causation" to
avoid the statutory limitation and applied "pure" comparative fault on a

of the tort label one applies to it." Sun Valley Airlines, Inc. v. Avco-Lycoming Corp., 411 F.
Supp. 598, 602 (D. Idaho 1976).

"So much can be collected in the way of cases imposing liability without any vestige of
moral blame that a number of writers have maintained that negligence is rapidly losing, if it
has not entirely lost, its character as a branch of 'fault' liability, so that those who are entirely
innocent are now required to pay for the damage they do, and that negligence should therefore
largely be jettisoned. This perhaps begs the question, by assigning to 'fault' a criminal law
connotation of moral blame which it seldom has been given in the law of torts. There is a
broader sense in which 'fault' means nothing more than a departure from a standard conduct
required of a man by society for the protection of his neighbors; and if the departure is an
innocent one, and the defendant cannot help it, it is none the less a departure, and a social
wrong. The distinction still remains between the man who has deviated from the standard
and the man who has not. The defendant may not be to blame for being out of line with what
society requires of him, but he is none the less out of line.

"In this broader sense there is 'fault' in much innocent conduct. Tort liability never has
been inconsistent with the ignorance which is bliss, or the good intentions with which hell is
said to be paved. A trespasser is not excused by the honest, reasonable belief that the land is
his own; a bona fide purchaser of stolen goods is held liable for conversion . . . . There are
many situations in which a careful person is held liable for an entirely reasonable mistake.
In all this there is nothing new. Socially, and legally, these defendants are at fault; whether
they are individually so, in spite of the fact that they are blameless, appears to be entirely a
matter of definition, rather than substance, and the argument leads only to a pointless
dispute over the meaning of a word." W. PRoSsER, TORTS §75, at 493-494 (4th ed. 1971).

17. E.g., Cushman v. Perkins, 245 A.2d 846 (Me. 1968); Lovesee v. Allied Dev. Corp., 45
Wis. 2d 340, 173 N.W.2d 196 (1970).
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causation basis. 8 The idea is likely to be adopted elsewhere.
The need for applying comparative fault in all products liability

cases-whether based on negligence, breach of warranty or strict tort lia-
bility-is accentuated by the fact that the theories greatly overlap and two
or all three are often made separate counts in a complaint or made avail-
able under fact pleading. In actions involving a "defective design" or a
failure to give adequate warning or instructions, there is ordinarily no
difference in the requirements of the action for negligence or for strict
liability (or breach of warranty). Similarly, in a suit for a defect in the
manufacturing process the use of the doctrine of res ipsa loquitur in a
negligence action makes the overlap almost as extensive. There is really
no justification for letting the name that the plaintiff picks for his action
control the effect of any possible contributory fault on his part. The trend
should accelerate toward development of a single comprehensive cause of
action for which there would be no variance concerning the effect of the
plaintiff's fault.'9

Some commentators in the field of products liability have urged that the,
major basis for strict liability for products is the manufacturer's ability to
"spread the loss" by adjusting the price of the product and letting the
whole body of the purchasers take care of the added expense. This ap-
proach might give rise to the initial viewpoint that contributory fault
should not have the effect of reducing the plaintiff's recovery. Further
reflection, however, may suggest a different conclusion. Why is it desirable
to transfer to the other users of the product-all innocent-the cost of that
part of the plaintiff's injury that is attributable to his own fault?2

0

In a majority of the states adopting comparative negligence by statute,
the statute has application only to negligence actions, with no reference
to actions for strict products liability. 2' Some states have held that the

18. See Sun Valley Airlines, Inc. v. Avco-Lycoming Corp., 411 F. Supp. 598, 603 (D. Idaho
1976) ("comparative causation"); Butaud v. Suburban Marine & Sporting Goods, Inc., 555
P.2d 42, 46 (Alas. 1976) ("The manufacturer is still liable for all the harm from a defective
product, except that part caused by the consumer's own conduct"); General Motors Corp. v.
Hopkins, 548 S.W.2d 344, 352 (Tex. 1977) ("The defense in a products liability case, where
both defect and misuse contribute to cause the damaging event, will limit the plaintiff's
recovery to that portion of his damages equal to the percentage of the cause contributed by
the product defect"). See also Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design Co.,
565 F.2d 1129, 1139 (9th Cir. 1977) ("perhaps the term 'comparative causation' is a concep-
tually more precise term than 'comparative fault' since fault alone without causation does
not subject one to liability" (cite omitted)).

19. See Wade, supra note 15. "Further it would be anomalous in a products liability case
to have damages mitigated if the plaintiff sues in negligence, but allow him full damages if
he sues in strict liabiliy particularly where the complaint contains alternate counts for recov-
ery in negligence, strict lability, and/or breach of warranty." Butaud v. Suburban Marine &
Sporting Goods, Inc., 555 P.2d 42, 46 (Alas. 1976).

20. See Clark, J., dissenting in Horn v. General Motors Corp., 17 Cal. 3d 359, 377, 131
Cal. Rptr. 78, 88 551 P.2d 398, 405 (1976).

21. For a classification of comparative-negligence statutes expressly limited to negligence

1978]



MERCER LAW REVIEW

common law rules of contributory negligence must apply in an action for
strict products liability.12 Several states, however, have still applied com-
parative fault.23 There are two ways in which this has been done. The first
is to rule that strict liability for products is in essence the equivalent of
negligence per se, and the language of the statute therefore is construed to
include an action in tort for strict products liability.2 ' The second is to say
that the action of the legislature in passing the statute was not intended
to exclude application of the comparative-negligence principle to strict
liability cases but leaves the court free to act according to its best judg-
ment. The court might then rule that the legislature had expressed the
general policy of the state, and the court in developing the common law
might implement that established policy of the state; or the court might
hold that the legislature had abolished contributory negligence as a com-
plete defense, leaving the court to decide what effect contributory negli-
gence may have.25

In several states the statute does not refer to a negligence action as such
but speaks of actions of physical injury to person or property, and this can
be construed to include a products liability action." Of the states that have
adopted comparative negligence by judicial decision, Alaska has applied
the concept to an action for strict products liability" and Florida has
apparently done the same.28 California has declined to regard the question
as properly before it in a case containing a strong dissenting opinion argu-
ing that the question was properly before the court and urging that the

and those not so limited, see L. LANFENBERG, Cosn'AaTiVE NEGUGENCE PtIMER 18, nn. 112,
113 (Defense Research Inst. 1975).

22. E.g., Kinard v. The Coats Co., 553 P.2d 835 (Colo. App. 1976); Parzini v. Center
Chem. Co., 134 Ga. App. 414, 214 S.E.2d 700 (1975); Kirkland v. General Motors Corp., 521
P.2d 1353 (Okla. 1974).

23. See authorities in the succeeding notes.
24. See Dippel v. Sciano, 37 Wis. 2d 443, 155 N.W.2d 55 (1967). Subsequent Wisconsin

cases follow this holding, and other courts have referred to it approvingly. See, e.g., West v.
Caterpillar Tractor Co., 336 So. 2d 80, 90 (Fla. 1976); The Minnesota court accepted it as a
construction of the statute imported from Wisconsin. Busch v. Busch Constr., Inc., 2 PROD.
IAAS. REP. (CCH) 8086 (Minn. 1977).

25. See Haggenbuch v. Snap-on Tools Corp., 339 F. Supp. 676 (D.N.H. 1972) (New
Hampshire law); Sun Valley Airlines, Inc. v. Avco-Lycoming Corp., 411 F. Supp. 598 (D.
Idaho 1976) (Idaho law).

26. See, e.g., ARK. STAT. ANN. §27-1763 (1962) ("negligence, willful and wanton conduct,
supplying of a defective product in an unreasonably dangerous condition, or other act or
omission or conduct actionable in tort"); Miss. CODE ANN. §11-7-15 (1972) (actions "for
personal injuries, or where such injuries have resulted in death, or for injury to property");
N.Y. Civ. PRAc. LAW §1411 ("any action to recover damages for personal injury, injury to
property or wrongful death").

27. Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42 (Alas. 1976).
28. West v. Caterpillar Tractor Co., 336 So. 2d 80 (Fla. 1976), applied by federal court in

West v. Caterpillar Tractor Co., 547 F.2d 885 (5th Cir. 1977).
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court apply comparative fault principles." The judicially adopted admi-
ralty rule of comparative negligence has been applied to strict products
liability.

30

Thus a substantial majority of the courts that have actually passed On
the question of whether comparative fault applies to strict liability in tort
have held that it does.3

The issue is expressly settled in the Uniform Act, which applies to ac-
tions "based on fault seeking to recover damages for injury or death to
person or harm to property" (§1(a)), and defines fault as including "acts
or omissions that are in any measure negligent or reckless toward the
person or property. of the actor or another, or that subject a person to strict
tort liability . . . [and] also includes breach of warranty" (§1(b)). The
rule is therefore settled under the language of the Act, and I hope this
discussion has also demonstrated the feasibility of its application."

29. See Horn v. General Motors Corp., 17 Cal. 3d 359, 131 Cal. Rptr. 78, 551 P.2d 398
(1976). See also Buccery v. General Motors Corp., 60 Cal. App. 3d 533, 132 Cal. Rptr. 605
(1976). As this goes to press the matter is currently pending in another case before the
California Supreme Court.[Daly v. GMC, LA - 30687 (Cal. Sup. Ct. March 18, 1978)].

The case of Kirby v. Larson, 400 Mich. 585, 256 N.W.2d 400 (1977), with its strong opinion
for judicially adopting comparative negligence, was decided by an evenly divided court. Since
the trial court had applied the traditional contributory-negligence rule, there has not yet been
a formal adoption of comparative negligence in the state.

30. Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129 (9th Cir.
1977).

31. In addition to the cases cited in notes 22 to 30 supra, see ARK. STAT. ANN. §27-1763
(1962) (expressly includes "supplying of a defective product in an unreasonably dangerous
condition"); Edwards v. Sears, Roebuck & Co., 512 F.2d 276 (5th Cir. 1975) (federal court
finds that Mississippi would apply the comparative-negligence statute to strict tort lability);
Micallef v. Miehle Co., 39 N.Y.2d 376, 384 N.Y.S.2d 115, 348 N.E.2d 571 (1976) (accident
occurring prior to adoption of comparative-negligence statute, but court indicates that stat-
ute will apply to strict liability); General Motors v. Hopkins, 548 S.W.2d 344 (Tex. 1977)
(comparative causation applied to misuse situation); Stannard v. Harris, 2 PROD. LIAB. REP.
(CCH) 8064 (Vt. 1977) (comparative-neligence statute applied in action against manufac-
turer for both negligence and breach of warranty, and held to prevent recovery since plaintiffs
negligence was greater); cf. Teagle v. Fischer & Porter Co., 2 PROD. LIAB. REP. (CCH) 8076
(Wash. 1977) (product unreasonably dangerous because of lack of warning; user not aware of
danger; court holds user's failure to act to avoid unknown danger does not reduce damages;
leaves question of effect of ordinary contributory negligence for treatment in a proper case).

32. There are several good articles treating the question of the relationship of comparative
fault to strict tort liability. The following are quite useful: Brewster, Comparative Negligence
in Strict Liability Cases, 42 J. Am L. & CoM. 107 (1976); Feinberg, The Applicability of a
Comparative Negligence Defense in a Strict Products Liability Suit Based on Section 402A
of the Restatement of Torts 2d (Can Oil and Water Mix?), 42 INs. CouN. J. 39 (1975); Kroll,
Comparative Fault: A New Generation in Products Liability, 1977 INs. L. J. 492 (No. 655,
Aug. 1977); Schwartz, Strict Liability and Comparative Negligence, 42 TENN. L. REv. 171
(1974). See also Jensvold, A Modern Approach to Loss Allocation Among Tortfeasors in
Products Liability Cases, 58 MiNN. L. REv. 723 (1974).
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IV. APPLICATION OF THE PROVISIONS OF THE UNIFORM ACT
TO VARIOUS KINDS OF PLAINTIFF'S FAULT

A. Contributory Negligence

The Uniform Act applies to "acts or omissions that are in any measure
negligent or reckless toward the person or property of the actor. .. "
(§1(b)). This includes ordinary negligence plus slight or gross negligence,
by whatever name it is given. In some states recklessness is known as
willful and wanton misconduct or negligence, and it may be necessary to
alter the wording of the statute to the local terminology.

Even though in many states a user's negligence in failing to discover a
defective condition of a product does not bar or affect the amount of his
recovery in a common law strict-liability action, this makes no difference.'
The Act applies the comparative fault rule, "whether or not under prior
law the claimant's contributory fault constitutes a defense or was disre-
garded under applicable legal doctrines. . ." (§1(a)).5

The expression "contributory fault chargeable to the claimant" is in-
tended to include cases in which the negligence of a third party is imputed
to a claimant by law-e.g., principal and agent or parent and child in an
action for loss of services. It also includes the case of a wrongful-death
action in which the contributory negligence of the decedent affects the
measure of recovery of the statutory beneficiaries.36

33. For discussion of the treatment of the effect of plaintiff's fault in a strict liability
action in the absence of comparative negligence, see Epstein, Products Liability: Defenses
Based on Plaintiff's Conduct, 1968 UTAH L. REV. 267; Levine, Buyer's Conduct as Affecting

the Extent of the Manufacturer's Liability in Warranty, 52 MINN. L. REv. 627 (1968); Noel,
Defective Products: Abnormal Use, Contributory. Negligence and Assumption of Risk, 25
VAND. L. REv. 93 (1972); Twerski, Old Wine in a New Flask-Restructuring Assumption of

Risk in the Products Liability Era, 60 IOWA L. REv. 1 (1974); Wade, Theories of Defense in
Products Liability Cases, 12 TENN. B.J. 49 (1976); Comments, 20 SYRAcusE L. REV. 924 (1969),
33 TENN. L. REv. 464 (1966).

34. But of course the failure to discover the condition must be found to be negligence. This
should explain the difficulty experienced by the courts in West v. Caterpillar Tractor Co.,
336 So. 2d 80 (Fla. 1976); and Teagle v. Fischer & Porter Co., 2 PROD. LisA. REP. (CCH)
8076 (Wash. 1977). But contrast Busch v. Busch Constr., Inc., 2 PROD. LiAB. REP. (CCH)
8086 (Minn. 1977) (comparative negligence statute applied to strict liability for product but
not when plaintiff's negligence was not a defense to strict liability at common law) with Pan-
Alaska Fisheries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129 (9th Cir. 1977) (admi-
ralty comparative negligence rule applies whether contributory negligence was a defense or
not).

35. One strong advantage of this provision is that it does not differentiate between ordi-
nary contributory negligence, assumption of risk and misuse and there is no need to draw
difficult distinctions between them, with resulting extensive litigation at both trial and appel-
late level. See Schwartz, Strict Liability and Comparative Negligence, 42 TENN. L. REV. 171,
177 (1974).

36. See Wettach, Wrongful Death and Contributory Negligence, 16 N.C.L. REv. 211
(1938); W. PRossER, TORTS § 127, at 913 (4th ed. 1971); S. SPEISER, RECOVERY FOR WRONGFUL

DEATH §§5.1-5.2 (2d ed. 1975).
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B. Assumption of Risk

The Act provides that fault includes "unreasonable assumption of risk
not constituting an enforceable express contract" (§1(b)). Assumption of
risk is a chameleon expression carrying different meanings.37 Perhaps the
most common meaning is that of an unreasonable assumption of risk in
consciously subjecting oneself (or one's property) to a danger created by
the defendant. Under contemporary law, many states regard this as a form
of contributory negligence-a deliberate taking of a chance rather than an
inadvertent subjecting of oneself to a danger of which he is unaware.38 This
type of assumption of risk, if it still exists in the state independently of
contributory negligence, is intended to be covered by the Act."9

Some other meanings are not intended to be included within the Act.
They include the following. (1) Reasonable assumption of risk. Suppose a
father sees his child about to be run over by defendant's speeding car. He
dashes out into the street and pushes the child aside but is himself hit and
injured. He saved the child's life at the deliberate risk of his own body, but
his conduct may be found to be reasonable under the circumstances. If so,
he was not at fault and his conduct should not affect the measure of his
recovery." (2) Consent. This is sometimes called assumption of risk. If it
is valid and enforceable it is binding on the party who gives it. In products
liability cases one may think of a disclaimer or a sale of a product "as is."
If the buyer is aware of the disclaimer or the dangerous condition of the
product and the agreement to take the chattel with that knowledge is not
against public policy and unenforceable, the express consent may prevent
recovery under the language of the Act. 1 (3) No duty breached. If one sells

37. See the discussion in Wade, The Place of Assumption of Risk in the Law of
Negligence, 22 LA. L. REv. 5 (1961). For application to products liability, see Keeton,
Assumption of Risk in Products Liability Cases, 22 LA. L. REv. 122 (1961). The Second
Restatement treats assumption of risk in § §496A-496G. For reactions, see James, Assumption
of Risk: Unhappy Reincarnation, 78 YALE L.J. 185 (1965); Advisory Committee Memoranda,
in RESTATEMENT OF TORTS (SECOND), Tentative Draft No. 9, pp. 72-87 (1963).

38. A mounting trend today limits assumption of risk to this meaning and incorporates
it in contributory negligence. See, e.g., Springrose v. Willmore, 292 Minn. 23, 192 N.W.2d
826 (1971); Meistrich v. Casino Arena Attractions, Inc., 31 N.J. 44, 155 A.2d 90 (1959); Lyons
v. Redding Constr. Co., 83 Wash. 2d 86, 515 P.2d 821 (1973). But in strict liability cases, it
may be necessary still to treat it as a special kind of contributory negligence, in the absence
of comparative negligence.

39. In Haggenbuch v. Snap-on Tools Corp., 339 F. Supp. 676 (D.N.H. 1972), plaintiff
continued using a hammer after it had chipped; it chipped again and struck him in the eye.
New Hampshire had assimilated this form of assumption of risk to contributory negligence,

and the court applied the comparative-negligence statute. Accord, Blackburn v. Dorta, 348
So. 2d 287 (Fla. 1977).

40. See, e.g., Eckert v. Long Island R. Co., 43 N.Y. 502, 3 Am. Rep. 721 (1871).
41. The major problem here is whether there is actual consent. So called implied assump-

tion of risk has often been expanded far beyond true consent. The same is true of the "volenti
defense," deriving from the maxim, Volenti non fit injuria. To avoid these results, the Uni-
form Act excepts consent only when it constitutes an enforceable express contract.
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a knife to another, the buyer may be aware of its sharpness and the fact
that it will cut human flesh. This is sometimes called assumption of risk.
This is just another way, however, of saying that the knife had to be sharp
to be functional and therefore was not unreasonably dangerous, so that it
was not actionable at all.

To spell all of this out in detail would have been to lengthen and compli-
cate the statute unduly. It is hoped that the language quoted is adequate,
especially when accompanied by the Comment.

C. Misuse

The Act applies to "misuse of a product for which the defendant other-
wise would be liable" (§1(b)). Misuse is a newly developed defense in the
law of products liability. It grew up, one may surmise, as a response to the
rule that ordinary contributory negligence is not a defense to an action for
strict liability. Misuse was developed as a defense that would bar recovery.
But what did it mean? If the buyer drove his car five miles faster than the
speed limit, was that misuse? That sounded more like ordinary negligence,
and the courts and commentators began to draw a distinction between
foreseeable misuse and unforeseeable misuse; only the latter barred recov-
ery.

How should all of this fit into the concept of comparative fault? To have
it make sense, one must draw a distinction between the situation in which
there is no breach of duty by the defendant (i.e., the product is not danger-
ously defective and therefore is not actionable) and the situation in which
the defendant has breached his duty but plaintiff is also at fault. A manu-
facturer is under a duty to make his product reasonably safe not only for
the precise purpose for which it was sold but also for other purposes to
which he might reasonably anticipate that it would be put. If he meets this
duty and makes the product reasonably safe for these purposes, then he is
not liable. The fact that the buyer has taken the product and put it to an
unforeseeable use cannot have the effect of broadening the manufacturer's
duty and making him liable to the buyer for damages, even though they
are reduced in amount. The duty not being breached because the product
is not dangerously defective, there is no recovery.

On the other hand, assuming that the manufacturer has breached his
duty by putting out a product that is dangerously defective for reasonably
anticipated uses, if the buyer misuses the product in a way that makes it
dangerous to him, there is contributory fault on his part and the Act
properly applies. Should it make any difference whether the misuse by the
buyer was a foreseeable or an unforeseeable one? No, except that the
regular rules of causation will apply, and if the dangerously defective con-
dition of the product was not actually a cause of the injury sustained by
the unforeseeable misuse, then the manufacturer would not be liable.42

42. Compare the case of General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tex. 1977),
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D. Plaintiff Disregards Warning, Violates Instructions, or Ignores
Obviously Dangerous Condition

Each of these acts may be found to be contributory negligence or the
type of assumption of risk covered by the Act. No language is needed in
the Act to include them. But it is important to note that the existence of
contributory fault of this nature does not have the effect of broadening the
scope of the defendant's duty. If the giving of an adequate warning or
instructions or the fact that the danger is perfectly obvious and easily
avoided is enough to keep the product from being dangerously defective,
the defendant is not liable regardless of whether the plaintiff was at fault
or not. This rule must not be obscured by sustaining an argument that
contributory fault can have the effect of diminishing the amount of recov-
ery when there should be no recovery to diminish. Of course, the Act does
not purport to provide any test for determining when a warning, a set of
instructions or an open and obvious condition will be sufficient to make
the product reasonably safe."

E. Avoidable Consequences

The Act provides that "fault" includes "unreasonable failure to avoid
injury or to mitigate damages" (§1(b)). This should be read together with
another sentence providing that plaintiffs contributory fault proportion-
ately diminishes the amount awarded as damages "for an injury attributa-
ble to the claimant's contributory fault" (§1(a)). The Act therefore covers
the concept of avoidable consequences and provides that for a particular
injury that could have been avoided by the plaintiff or for the diminution

a/f'g 535 S.W.2d 880 (Tex. Civ. App. 1976). The carburetor in a Chevrolet pickup truck was
found to be defectively designed because it might on unusual occasions lock open. Plaintiff
had removed it for other reasons. When he reinstalled it, he failed to connect the choke rod
correctly, and this was found to be a misuse of the truck. The holding was that if both acts
were a proximate cause of the injury, then plaintiff might recover, but the amount of his
recovery would be reduced proportionately according to "the respective percentages (totalling
100%) by which the two concurring causes contributed to bring about the event." Id. at 352.
This is fully consistent with the Uniform Comparative Fault Act.

Misuse cases in which comparative-negligence statutes were applied include Edwards v.
Sears, Roebuck & Co., 512 F.2d 276 (5th Cir. 1975) (underinflated tires used at excessive
speed); Sun Valley Airlines v. Avco-Lycoming Corp., 411 F. Supp. 498 (D. Idaho 1976)
(maintenance of airplane); Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42
(Alas. 1976) (excessive speed for snow machine); Netzel v. State Sand & Gravel Co., 51 Wis.
2d 1, 186 N.W.2d 258 (1971) (wet cement allowed to fall in plaintiff's shoes, burning him).
For a thorough treatment of misuse, see Twerski, The Many Faces of Misuse: An Inquiry Into
the Emerging Doctrine of Comparative Causation, 29 MERcER L. REV. 403 (1978).

43. For a recent significant case on open and obvious conditions, see Micallef v. Miehle
Co., 39 N.Y.2d 376, 384 N.Y.S.2d 115, 348 N.E.2d 571 (1976), overruling the earlier case of
Campo v. Scofield, 301 N.Y. 468, 95 N.E.2d 802 (1950). The case arose before the New York
comparative-negligence statute went into effect, but the court referred to its existence and
indicates its applicability for the future.
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of damages that he could have effected by the exercise of reasonable care,
the amount will be diminished proportionately according to the compara-
tive fault of the parties. Thus, suppose the plaintiff was driving a new car
with due care, when due to a defect the left front wheel locked, causing
him to swerve and hit a tree. Plaintiff had not buckled his seat belt and
as a result his head hit the windshield and his face was damaged. His leg
was broken, but this would have happened even if the seat belt had been
buckled. He would not consent to medical treatment of the broken leg and
the bone has not knit together. His recovery for both the facial injury and
the untreated leg will be diminished, but for separate reasons (avoidable
injury, and failure to mitigate damages). The damages to his car will not
be mitigated."

F. Statute or Rule of Law Intended to Protect Class of Persons to Which
Plaintiff Belongs

Suppose the defendant has violated a statute prohibiting the sale of
fireworks to children or one prohibiting the sale of alcoholic beverages to
an intoxicated person. The child or the drunk is himself injured as a result
of the purchase. Prior to the use of comparative fault, many courts would
hold that any contributory negligence on the part of the child or the drunk
would not bar recovery, because the statute was passed to protect a group
of persons against even their own negligence. But this was under the all-
or-nothing rule of contributory negligence. What should be done under
comparative fault? This of course turns out to be a question of construction
of the statute and its relationship to the comparative-negligence rule,
whether established by statute or judicial decision. The criminal statute
can be construed as setting up its own rule and as protecting the members

44. This problem has given considerable trouble to the courts. Thus, in Speir v. Barker,
35 N.Y.2d 444, 363 N.Y.S.2d 916, 323 N.E.2d 164 (1974), the New York court reduced plain-
tiff's damages for the full amount of the additional damages caused by failure to buckle the
seat belt, while in Bentzler v. Braun, 34 Wis. 2d 362, 149 N.W.2d 626 (1967), the Wisconsin
court mitigated damages for comparative fault but mitigated for the total damages, not just
those caused by the failure to use the seat belt. Because of the harshness of the common law
rule as exemplified in the Speir case, supra, many jurisdictions, by statute or court decision
have declined to find that failure to buckle the seat belt is contributory negligence. With an
applicable comparative fault rule, however, the adjustment of the conflicting interests can
be made more equitable. Compare Fische v. Moore, 517 P.2d 458 (Colo. 1973) (indicating
possibility of different rules when comparative negligence applicable); and Amend v. Bell,
570 P.2d 138 (Wash. 1977) (same rule applied even though comparative negligence adopted).
See discussion of the Speir and Bentzler cases in Twerski, From Defect to Cause to Compara-
tive Fault-Rethinking Some Product Liability Concepts, 60 MAaQ. L. REv. 297, 326-329
(1977).

For a recent case involving a different type of additional injuries attributable in part to
plaintiff's contributory fault, see East Hampton Dewitt Corp. v. State Farm Mut. Ins. Co.,
490 F.2d 1234 (2d Cir. 1973) (failure to establish required controls for spread of fire in a
building).
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of the class to the extent of allowing full recovery regardless of any measure
of negligence on their part. Instead, it can be construed as being reconcila-
ble with the comparative-negligence rule by reducing the recovery but
bearing in mind the need for protection on the part of the members of the
class in establishing their relative proportions of fault in comparison with
those of the other parties. There is no categoric answer and the language
of the criminal statute and the court's determination of the purpose of the
statute will be controlling. But, as a normal approach, it seems better to
me to adopt the second solution above as being the more flexible and better
adaptable to the particular fact situation. After all, if the child purchasing
fireworks is only seven and a half years old, the trier of fact is apt to find
his percentage of negligence relatively minute in comparison with that of
the seller; but it might appropriately be quite different if the child were
seventeen and a half years old. 5

Dean Aaron Twerski would take the first solution described above and
carry it further, so that it applies to the common law strict-liability situa-
tion as well. He argues in this manner: The law has placed certain basic
duties upon a manufacturer. His duty is to make his products reasonably
safe. If they are not, they are virtually certain to injure someone. To pre-
vent recovery-or even to reduce recovery-is to "negate" the manufac-
turer's basic duty to make the product safe-safe for a negligent plaintiff
as well as a nonnegligent one. The only exception to this position exists
when the plaintiff has a "role to fulfill in maintaining the product safety,"
and his fault consists in violating that obligation. In this situation it is
appropriate to compare the two similar kinds of fault by applying the
comparative-fault principle."

I do not find the argument convincing. Under comparative fault, the
emphasis is not put primarily on the existence of the sanction to enforce
the principle of strict liability but upon the measure of damages. If the
plaintiff has contributed to his own injury by his culpable conduct, he
ought not to be able to cast on the manufacturer (and ultimately on all

45. See Presser v. Siesel Constr. Co., 19 Wis. 2d 54, 119 N.W.2d 405 (1963), where the
Wisconsin court applied comparative negligence to violation of a safe-place statute, distin-
guishing a New York decision holding that contributory negligence would not bar recovery
because the statute was enacted to protect a group to which the plaintiff belonged, on the
ground that this was adequately evaluated under the Wisconsin comparative-negligence rule,
while New York still applied a common law contributory-negligence rule. Compare Zerby v.
Warren, 297 Minn. 134, 210 N.W.2d 58 (1973), involving the effect of a statute prohibiting
the sale to a minor of the glue that might be sniffed. The Minnesota court declined to allow
any diminution of damages under the comparative-negligence statute. The cases may be
reconciled on the basis of the interpretation of the two statutes or may be regarded as
inconsistent in policy. Perhaps it is also significant that contribution was allowed in the first
case but not in the second.

46. Twerski, The Use and Abuse of Comparative Negligence in Products Liability, 10
IND. L. REV. 797, 821 (1977). See also Twerski, From Defect to Cause to Comparative
Fault-Rethinking Some Product Liability Concepts, 60 MARQ. L. REV. 297, 339-349 (1977).
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other users of the product, through price setting) the cost of that culpable
contribution to his injury. The rule making the plaintiff's conduct culpable
may place on him certain basic obligations that should also not be negated.

The distinctions that would be involved remind one of the intricate
technicalities, difficult decisions and resulting confusion raised by the
ramifications of the doctrine of last clear chance. That doctrine was devel-
oped to avoid the harshness of the all-or-nothing rule of contributory negli-
gence; and one of the distinct benefits of comparative negligence is that it
takes care of the problem on a fairer, more flexible, basis and eliminates
the need of resorting to the arid distinctions and all-or-nothing treatment
to be found in the common law principle of last clear chance.

Dean Twerski's position was given careful consideration by the Special
Committee preparing the Uniform Comparative Fault Act and was not
adopted. The Act would apply the comparative-fault principle to the case
in which the manufacturer is strictly liable and the plaintiff was contribu-
torily negligent, regardless of whether the plaintiff's negligence was con-
cerned with maintaining the safety aspects of the product or with some
other tort rule imposing liability in order to promote safety.

V. CONTRIBUTION-THE MANUFACTURER'S RELATION To OTHER DEFENDANTS

Comparative fault cannot operate fairly without contribution between
defendants. And, while the common aliquot, or pro rata, method of appor-
tioning out the shares may be simpler and therefore more easily applied
in the situation in which the plaintiff was not at fault, it does not fit
comfortably with a system of comparative fault. 7 The Uniform Compara-
tive Fault Act therefore provides specifically in §§4 and 5 for contribution
on the basis of the relative fault of each of the parties to the action,
including the claimant and third-party defendants.' 8 The intent of the
combined provisions on comparative fault and contribution is that each
party at fault will ultimately bear his proportionate share of the total losses
to all of the parties, including himself."9

47. A number of states already make the comparative fault of the parties the basis for
contribution. This is readily done when the rule of contribution is adopted by judicial deci-
sion. See, e.g., Packard v. Whitten, 274 A.2d 169 (Me. 1971). But when pro rata contribution
is adopted by statute there is more difficulty. See Lurcenberg v. Issen, 318 So. 2d 386 (Fla.
1976), where the majority of the court felt it was bound by the language of the statute. But
see the dissenting opinion. California has just taken care of the problem by taking the
"common-law equitable indemnity doctrine" and judicially adapting it to provide for partial
indemnity according to fault. See American Motorcycle Ass'n v. Superior Court of Los Ange-
les County, - Cal. 3d - , - Cal. Rptr. - - P.2d - (1978).

48. Obviously this would be impossible if the effect of contribution is handled on a
comparative-fault basis and contribution is handled on an aliquot basis.

49. Other important issues in contribution are also handled in the Act, such as the effect
of the release of one tortfeasor (§6), the procedure when one tortfeasor's obligation is uncollec-
tible (§2(d)), setting the issues of contribution in the same suit or a separate suit (§5), and
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The Uniform Contribution among Tortfeasors Act (1955) is not entirely
superseded by the Comparative Fault Act, but the Comparative Fault Act
is expected to replace the Contribution Act in any jurisdiciion in which it
is adopted. Its contribution provisions apply whether the plaintiff was
contributorily at fault or not.

The contribution sections in the Comparative Fault Act can be of mate-
rial assistance to manufacturers in view of recent trends toward attempting
to cast the total cost of an accident upon a manufacturer, although there
were several negligent parties.

The Act does not contain any provision on contribution when one of the
wrongdoers has an immunity. The real problem then is whether the tort
immunity is justifiable or not, and that was a separate problem of substan-
tive law, regarded as outside the scope of the Act. 50

There is one important immunity situation, however, in which the man-
ufacturer is often given very unjust treatment. This situation arises when
an employee is injured in using a capital machine supplied to the employer
by the manufacturer. The machine may have been installed many years
before; and the employer may have been negligent in failing to maintain
it in safe repair, in removing safety devices or otherwise altering it, in
failing to instruct the employee properly in how to use it, or in other
respects. If the employee brings a products liability suit against the manu-
facturer, however, and recovers, the employer is immune to tort liability
under most worker's compensation acts. It was part of a "trade-off" in
adjusting the rights of employers and employees. The employee was
granted compensation for his injury whether the employer was guilty of
tortious conduct or not. In turn the employee gave up any tort action that
he might have had against the employer. This trade-off worked satisfacto-
rily for the employer and employee, but complications have arisen when a
third-party tortfeasor is also involved. If the third-party tortfeasor is held
liable for the whole injury and cannot obtain contribution from the im-
mune employer despite the employer's negligence, he receives no trade-off
benefits of any kind. The compensation system has ignored his interests
and has permitted the total responsibility to be cast on him.

Legislative action is needed in most states to take care of this situation,5 '
but there has been little consensus on what action is appropriate.2 Equita-

availability of contribution to a joint tortfeasor who has settled the whole claim (§4(b)). These
are all general provisions and have no peculiar application to suits based on strict liability.

50. There is currently a strong, and accelerating, trend toward restricting or abolishing
traditional tort immunities. See RESTATEMENT OF TORTS (SECOND) §§895A-895J (Tent. Draft
No. 19, 1973); W. PROSSER, WADE AND SCHWARTZ, CASES AND MATERIALS ON TORTS 638-75 (6th
ed. 1976).

51. In some states, the court has held without legislation that contribution is allowed. See,
e.g., Skinner v. Reed Prentice Div. Package Mach. Co., 2 PROD. LIAB. REP. (CCH) 8070 (Ill.
1977); Dole v. Dow Chem. Co., 30 N.Y.2d 143, 331 N.Y.S.2d 382, 232 N.E.2d 288 (1972).

52. For good discussions of the problem, see 2A A. LARSON, WORKMEN'S COMPENSATION
§76.00 (1976); Davis, Third-Party Tortfeasor's Rights Where Compensation Employers are
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ble sharing of the responsibility is called for. This means contribution.
Contribution may be apportioned on a pro-rata basis or on a basis depend-
ing upon the relative fault of the parties. Since the tort system and the
compensation system are quite different in nature, it may be argued per-
suasively that the responsibility should be shared on a pro-rata basis. But
it would seem that the fairest arrangement is to allocate to the compensa-
tion system the proportion of the total damage corresponding to the em-
ployer's percentage of fault and thus to his "equitable share of the obliga-
tion" as defined in §2 of the Uniform Act. 53

Once that equitable share of the obligation is allocated to the compensa-
tion system, it may be placed upon the employer alone or upon the em-
ployee alone or divided evenly among the two. There are good arguments
for each of the three solutions, but I conceive that the system handles its
equitable share of the obligation most fairly if it distributes it evenly be-
tween the two elements of the system-the employer and the employee.

I offer here a statutory provision to accomplish this result. It may be
added as a supplementary section to the Uniform Act. As a matter of fact
it was seriously considered as a part of the Act but was omitted for two
reasons: (1) the Act should not take up the substantive law of tort immun-
ity, and (2) the field of worker's compensation is a subject on which the
widely varied points of view are so strongly held that a uniform act could
only be hurt by trying to make a particular modification in the statutory
compensation law. So it was decided to eschew the subject. Something
should be done to alleviate the problem, however, and the provision below
may prove the suitable solution in a particular jurisdiction.

[Section 6a. Action by Employee Against Third-Party Defendant.]
(a) If an employee who has claimed or is entitled to claim against the

employer benefits under [the worker's compensation act] brings a tort
action against another person to recover additional damages for the injury,
the employer may be joined by the defendant as a party for the purpose
of determining the percentage of fault allocable in accordance with Sec-
tion 2 to the employer in comparison with the combined fault of all of the
parties, including the claimant.

(b) On the basis of those findings the court shall determine the award
to the claimant by subtracting from the amount of the damages half of
the amount that, except for the [worker's compensation act], would have
been allocated as the primary responsibility of the employer; and it shall
render judgment in accordance with the provisions of Section 2. After
paying the judgment, the defendant may recover from the employer the
other half of the amount that would have been allocated to the employer.

Negligent, 4 HOFSTRA L. REV. 571 (1976); Comment, Worker's Compensation/Third-Party
Lawsuits; The Impact of the Li Comparative Negligence Doctrine, 11 U. SAN FRAN. L. REV.
541 (1977).

53. Of course, if the plaintiff employee was himself contributorily negligent, his propor-
tionate fault must be determined and his recovery diminished accordingly.
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Worker's compensation acts often provide that an employer who makes
compensation payments to his injured employee is subrogated to the ex-
tent of the payments to the tort rights of the employee against a third-
party tortfeasor. If the provision within the state permits the employer to
exercise this right of subrogation regardless of his own negligence, the
provision should be appropriately modified. 4

VI. CONCLUSION

The law of products liability will be improved and made fairer to all
parties by applying to it the principles of comparative fault and contribu-
tion instead of retaining the original common law doctrines. The new Uni-
form Comparative Fault Act has been carefully drafted to offer the best
application of these two principles. In a particular jurisdiction however, a
section providing for contribution when an employee is injured due to the
culpable conduct both of the employer and of a third party such as the
manufacturer of the machine that injured the employee, is needed. A
suggested provision to this effect is presented.

54. See authorities cited in note 52, supra.
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APPENDIX

UNIFORM COMPARATIVE FAULT ACT*t

SECTION 1. [Effect of Contributory Fault.]

(a) In an action based on fault seeking to recover damages for injury or
death to person or harm to property, any contributory fault chargeable to
the claimant diminishes proportionately the amount awarded as compen-
satory damages for an injury attributable to the claimant's contributory
fault, but does not bar recovery. This rule applies whether or not under
prior law the claimant's contributory fault constituted a defense or was
disregarded under applicable legal doctrines, such as last clear chance.

(b) "Fault" includes acts or omissions that are in any measure negligent
or reckless toward the person or property of the actor or others, or that
subject a person to strict tort liability. The term also includes breach of
warranty, unreasonable assumption of risk not constituting an enforceable
express consent, misuse of a product for which the defendant otherwise
would be liable, and unreasonable failure to avoid an injury or to mitigate
damages. Legal requirements of causal relation apply both to fault as the
basis for liability and to contributory fault.

COMMENT

This Section states the general principle, that a plaintiff's contributory fault does not-bar
his recovery but instead apportions damages according to the proportionate fault of the
parties.

Harms Covered. The specific application of that principle, as provided for in this Act, is
confined to physical harm to person or property. But it necessarily includes consequential
damages deriving from the physical harm, such as doctor's bills, loss of wages or costs of repair
or replacement of property. It does not include matters like economic loss resulting from a
tort such as negligent misrepresentation, or interference with contractual relations, or inju-
rious falsehood, or harm to reputation resulting from defamation. But failure to include these
harms specifically in the Act is not intended to preclude application of the general principle
to them if a court determines that the common law of the state would make the application.

Conduct Covered.
(a) Defendant's Conduct. The Act applies to "acts or omissions that are in any measure

negligent or reckless toward the person or property .. .of others." This includes the tradi-
tional action for negligence but covers all negligent conduct, whether it comes within the
traditional negligence action or not. It includes negligence as a matter of law, arising from

court decision or criminal statute. "In any measure" is intended to cover all degrees and kinds
of negligent conduct without the need of listing them specifically.

In some states reckless conduct goes by a different name, such as willful or wanton miscon-
duct. The decision must be made in the particular state whether the language used is suffi-
ciently broad for the purpose or if additional language is needed.

Although strict liability is sometimes called absolute liability or liability without fault, it

*t The Uniform Comparative Fault Act was drafted by the National Conference of Commis-

sioners on Uniform State Laws and approved and recommended by it for enactment in all
the states, at its annual conference, Vail, Colorado July 29-August 5, 1977.
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is still included. Strict liability for both abnormally dangerous activities and for products
bears a strong similarity to negligence as a matter of law (negligence per se), and the fact-
finder should have no real difficulty in setting percentages of fault. Putting out a product that
is dangerous to the user or the public or engaging in an activity that is dangerous to those in
the vicinity involves a measure of fault that can be weighed and compared, even though it is
not characterized as negligence.

An action for breach of warranty is held to sound sometimes in tort and sometimes in
contract. There is no intent to include in the coverage of the Act actions that are fully
contractual in their gravamen and in which the plaintiff is suing solely because he did not
recover what he contracted to receive. The restriction of coverage to physical harm to person
or property excludes these claims, however.

The Act does not include intentional torts. Statutes and decisions have not applied the
comparative-fault principle to them. But a court determining that the general principle
should apply at common law to a case before it of an intentional tort is not precluded from
that holding by the Act.

For certain types of torts, such as nuisance, the defendant's conduct may be intentional,
negligent or subject to strict liability. In the latter two instances the Act would apply, but
not in a case in which the defendant intentionally inflicts the injury on the plaintiff.

A tort action based on violation of a statute is within the coverage of the Act if the conduct
comes within the definition of fault and unless the statute is construed as intended to provide
for recovery of full damage irrespective of contributory fault.

(b) Plaintiff's Conduct. "Fault," as defined in subsection (b), includes conduct of the
plaintiff or other claimant, as well as a defendant.

"Contributory fault chargeable to the claimant" includes legally imputed fault as in the
cases of principal and agent and of an action for loss of services of a spouse. It also covers a
situation in which fault is not imputed but would still have barred recovery prior to passage
of the Act-as, for example, a wrongful-death action in which the decedent's contributory
negligence would have barred recovery even though it was not imputed to the person bringing
the action.

Contributory fault diminishes recovery whether it was previously a bar or not, as, for
example, in the case of ordinary contributory negligence in an action based on strict liability
or recklessness. Last clear chance is expressly included with its variations.

"Assumption of risk" is a term with a number of different meanings-only one of which is
"fault" within the meaning of this Act. This is the case of unreasonable assumption of risk,
which might be likened to deliberate contributory negligence and means that the conduct
must have been voluntary and with knowledge of the danger. As used in this Act, the term
does not include the meanings (1) of a valid and enforceable consent (which is treated like
other contracts), (2) of a lack of violation of duty by the defendant (as in the failure of a
landowner to warn a licensee of a patent danger on the premises), or (3) of a reasonable
assumption of risk (which is not fault and should not have the effect of barring recovery).

"Misuse of a product" is a term also with several meanings. The meaning in this Section
is confined to a misuse giving rise to a danger that could have been reasonably anticipated
and guarded against. The Act does not apply to a misuse giving rise to a danger that could
not reasonably have been anticipated and guarded against by the manufacturer, so that the
product was therefore not defective or unreasonably dangerous.

The doctrine of avoidable consequences is expressly included in the coverage.
Causation. For the conduct stigmatized as fault to have any effect under the provisions of

this Act it must have had an adequate causal relation to the claimant's damage. This includes
the rules of both cause in fact and proximate cause.

"Injury attributable to the claimant's contributory fault" refers to the requirement of a
causal relation for the particular damage. Thus, negligent failure to fasten a seat belt would
diminish recovery only for damages in which the lack of a seat-belt restraint played a part,
and not, for example, to the damage to the car. A similar rule applies to a defendant's fault;
a physician, for example, negligently setting a broken arm, is not liable for other injuries
received in an automobile accident.
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SECTION 2. [Apportionment of Damages.]

(a) In all actions involving fault of more than one party to the action,
including third-party defendants and persons who have been released
under Section 6, the court, unless otherwise agreed by all parties, shall
instruct the jury to answer special interrogatories or, if there is no jury,
shall make findings, indicating:

(1) the amount of damages each claimant would be entitled to recover
if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties to each claim
that is allocated to each claimant, defendant, third-party defendant, and
person who has been released from liability under Section 6. For this pur-
pose the court may determine that two or more persons are to be treated
as a single party.

(b) In determining the percentages of fault, the trier of fact shall con-
sider both the nature of the conduct of each party at fault and the extent
of the causal relation between the conduct and the damages claimed.

(c) The court shall determine the award of damages to each claimant in
accordance with the findings, subject to any reduction under Section 6,
and enter judgment against each party liable on the basis of rules of joint-
and-several liability. For purposes of contribution under Sections 4 and 5,
the court also shall determine and state in the judgment each party's
equitable share of the obligation to each claimant in accordance with the
respective percentages of fault.

(d) Upon motion made not later than [one year] after judgment is
entered, the court shall determine whether all or part of a party's equitable
share of the obligation is uncollectible from that party, and shall reallocate
any uncollectible amount among the other parties, including a claimant
at fault, according to their respective percentages of fault. The party whose
liability is reallocated is nonetheless subject to contribution and to any
continuing liability to the claimant on the judgment.

COMMENT

Parties. It is assumed that the state procedure provides for bringing in third-party defen-
dants as parties. If not, the procedural statutes or rules may need to be amended to permit
it, at least for purposes of contribution.

The limitation to parties to the action means ignoring other persons who may have been
at fault with regard to the particular injury but who have not been joined as parties. This is
a deliberate decision. It cannot be told with certainty whether that person was actually at
fault or what amount of fault should be attributed to him, or whether he will ever be sued,
or whether the statute of limitations will run on him, etc. An attempt to settle these matters
in a suit to which he is not a party would not be binding on him. Both plaintiff and defendants
will have significant incentive for joining available defendants who may be liable. The more
parties joined whose fault contributed to the injury, the smaller the percentage of fault
allocated to each of the other parties, whether plaintiff or defendant.

In situations such as that of principal and agent, driver and owner of a car, or manufacturer
and retailer of a product, the court may under appropriate circumstances find that the two
persons should be treated as a single party for purposes of allocating fault.
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Percentages of Fault. In comparing the fault of the several parties for the purpose of
obtaining percentages, there are a number of implications arising from the concept of fault.
The conduct of the claimant or of any defendant may be more or less at fault, depending upon
all the circumstances, including such matters as (1) whether the conduct was mere inadvert-
ence or engaged in with an awareness of the danger involved, (2) the magnitude of the risk
created by the conduct, including the number of persons endangered and the potential seri-
ousness of the injury, (3) the significance of what the actor was seeking to attain by his
conduct, (4) the actor's superior or inferior capacities, and (5) the particular circumstances,
such as the existence of an emergency requiring a hasty decision.

A rule of law that a particular defendant owes a higher degree of care (as in the case of a
common carrier of passengers) or a lesser degree of care (as in the case of an automobile host
in a state having a valid automobile-guest statute) or that no negligence is required (as in
the case of conducting blasting operations in an urban area) is important in determining
whether he is liable at all. If the liability has been established, however, the rule itself does
not play a part in determining the relative proportion of fault of this party in comparison
with the others. But the policy behind the rule may be quite important. An error in driving
on the part of a bus driver with a load of passengers may properly produce an evaluation of
greater fault than the same error on the part of a housewife gratuitously giving her neighbor
a ride to the shopping center; and an automobile manufacturer putting out a car with a
cracked brake cylinder may, even in the absence of proof of negligence in failing to discover
the crack, properly be held to a greater measure of fault than another manufacturer producing
a mechanical pencil with a defective clasp that due care would have discovered.

In determining the relative fault of the parties, the factfinder will also give consideration
to the relative closeness of the causal relationship of the negligent conduct of the defendants
and the harm to the plaintiff. Degrees of fault and proximity of causation are inextricably
mixed, as a study of last clear chance indicates, and that common law doctrine has been
absorbed in this Act. This position has been followed under statutes making no specific
provision for it.

Joint and Several Liability and Equitable Shares of the Obligation. The common law rule
of joint-and-several liability of joint tortfeasors continues to apply under this Act. This is true

whether the claimant was contributorily negligent or not. The plaintiff can recover the total
amount of his judgment against any defendant who is liable.

The judgment for each claimant also sets forth, however, the equitable share of the total
obligation to the claimant for each party, based on his established percentage of fault. This
indicates the amount that each party should eventually be responsible for as a result of the
rules of contribution. Stated in the judgment itself, it makes the information available to the
parties and will normally be a basis for contribution without the need for a court order arising
from motion or separate action.

Reallocation. Reallocation of the equitable share of the obligation of a party takes place
when his share is uncollectible.

Reallocation takes place among all parties at fault. This includes a claimant who is contri-
butorily at fault. It avoids the unfairness both of the common law rule of joint-and-several
liability, which would cast the total risk of uncollectibility upon the solvent defendants, and
of a rule abolishing joint-and-several liability, which would cast the total risk of uncollecti-
bility upon the claimant.

Control by the Court. The total of the several percentages of fault for the plaintiff and all
defendants, as found in the special interrogatories, should add up to 100%. Whether the court
will inform the jury of this will depend upon the local practice.

The court should be able to exercise any usual powers under existing law of setting aside
or modifying a verdict if it is internally inconsistent or shows bias or prejudice, etc. On the
same basis as the remittitur principle, a court might indicate its intent to set aside a per-

centage allocation unless the parties agreed to a somewhat different one.
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Illustration No. 1. (Simple 2-party situation).
A sues B. A's damages are $10,000.
A is found 40% at fault.
B is found 60% at fault.
A recovers judgment for $6,000.

Illustration No. 2. (Multiple-party situation).
A sues B, C and D. A's damages are $10,000.
A is found 40% at fault.
B is found 30% at fault.
C is found 30% at fault.
D is found 0% at fault.
A is awarded judgment jointly and severally against

B & C for $6,000. The court also states in the
judgment the equitable share of the obligation of
each party:

A's equitable share is $4,000 (40% of $10,000).
B's equitable share is $3,000 (30% of $10,000).
C's equitable share is $3,000 (30% of $10,000).

Illustration No. 3. (Reallocation computation under subsection (d)).
Same facts as in Illustration No. 2.
On proper motion to the court, C shows that B's

share is uncollectible. The court orders
that B's equitable share be reallocated
between A and C.

A's equitable share is increased by $1,714 (4/7 of $3,000).
C's equitable share is increased by $1,286 (3/7 of $3,000).

SECTION 3. [Set-off.] A claim and counterclaim shall be set off, and
only the difference between them is recoverable in the judgment. However,
if either or both of the claims are covered by liability insurance and an
insurance carrier's liability under its policy is reduced by reason of the set-
off, the insured is entitled to recover from the carrier the amount of the
reduction. Amounts so recovered shall be credited against pertinent liabil-
ity policy limits. For purposes of uninsured-motorist and similar coverages,
the amounts so recovered shall be treated as payment of those amounts to
the insured by the party liable.

COMMT

Set-off. A set-off always involves a single claim and counterclaim. If there are multiple
defendants, separate set-off issues may exist between a claimant and several defendants.
Similarly in the case of a cross-claim subject to a counterclaim.

This Section adopts the policy that the benefit of a judgment should run to the person to
whom it is awarded rather than his insurance carrier and that when set-off confers the benefit
of the judgment on the carrier, the carrier has been enriched at the expense of its insured
and should make reimbursement.

This Section is much fairer than a provision that there shall be no set-off. The two solutions
reach the same satisfactory end result when both parties have adequate insurance or are fully
solvent. The no set-off provision, however, unfairly penalizes the party who can pay his
obligation, if the other party is unable to pay. It would be lossible to take care of this problem
of unfairness under a no set-off approach but only by means of express provisions that are
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complicated, confusing and difficult to administer. This Section takes care of the whole
problem fairly and simply, and makes complete provision for what happens when the case
goes to judgment.

Illustration No. 4. (No liability insurance).
A sues B; B counterclaims. Each suffered $100,000 in

damage. Neither has liability insurance.
A is found 30% at fault. (If no set-off, would

recover $70,000 and be liable for $30,000).
B is found 70% at fault. (If no set-off, would

recover $30,000 and be liable for $70,000).
Set-off applies and A recovers a net judgment of

$40,000.

Illustration No. 5. (Full liability insurance).
Same facts as in Illustration No. 4, except that there

is full liability insurance of both parties.
A's carrier pays no judgment to B because of set-off. The

set-off reduced its policy liability of $30,000;
and it must pay A the amount of that benefit.

B's carrier must pay the net judgment of $40,000 to A.
Its policy liability has been reduced by $30,000,
and it must pay the amount of that benefit to B.

Illustration No. 6. (Incomplete liability insurance for one party).
Same facts as in Illustration No. 4, except each party has $30,000 liability insurance.
A's carrier pays no judgment to B because of the set-off. Its policy liability was

reduced by $30,000; and it must pay A the amount of that benefit.
B's carrier pays $30,000 on the judgment to A and pays B nothing. B remains liable

to A for $10,000.

Illustration No. 7. (Effect of uninsured-motorist coverage).
Same facts as in Illustration No. 4, except A is uninsured and B has full liability

coverage and $20,000 uninsured- motorist (UM) coverage.
(a) Assume that B's carrier has already paid A's $40,000 net judgment (as computed

in #4, above): Since B's carrier's liability under its policy has been reduced by $30,000
because of the set-off, B would be entitled to recover $30,000 from his carrier.

However, for purposes of UM coverage, this amount is treated as a payment by A
to B, and since this constitutes A's liability to B, B's carrier has no liability to B.

(b) Now assume that B's carrier has already paid him the $20,000 UM benefits:
Since B's carrier liability under its policy has been reduced by $30,000 because of

set-off, B is entitled to recover $30,000 from his carrier.
For purposes of UM coverage, however, that amount is treated as a payment from

A to B, and B's carrier is subrogated to this sum in the amount of $20,000 because of
the UM payment.

Therefore B's carrier pays B an additional $10,000 ($30,000 minus $20,000).
Thus, under both assumptions (a) and (b), whether the carrier pays the liability

coverage or the UM coverage first, its out-of-pocket payment is $70,000.

SECTION 4. [Right of Contribution.]

(a) A right of contribution exists between or among two or more persons
who are jointly and severally liable upon the same indivisible claim for the
same injury, death, or harm, whether or not judgment has been recovered
against all or any of them. It may be enforced either in the original action
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or by a separate action brought for that purpose. The basis for contribution
is each person's equitable share of the obligation, including the equitable
share of a claimant at fault, as determined in accordance with the provi-
sions of Section 2.

(b) Contribution is available to a person who enters into a settlement
with a claimant only (1) if the liability of the person against whom contri-
bution is sought has been extinguished and (2) to the extent that the
amount paid in settlement was reasonable.

COMMENT

Sections 4, 5 and 6 are expected to replace the Uniform Contribution Among Tortfeasors
Act (1955) in a state following the principle of comparative fault. The three sections, however,
apply whether the plaintiff was contributorily at fault or not.

Section 4 is in general accord with the provisions of the 1955 Uniform Act, but the test for
determining the measure of contribution and thus establishing the ultimate responsibility is
no longer on a pro rata basis. Instead, it is on a basis of proportionate fault determined in
accordance with the provisions of Section 2. A plaintiff who is contributorily at fault also
shares in the proportionate responsibility.

Joint-and-several liability under the common law means that each defendant contributing
to the same harm is liable to him for the whole amount of the recoverable damages. This is
not changed by the Act. Between the defendants themselves, however, the apportionment is
in accordance with the equitable shares of the obligation, as established under Section 2.

If the defendants cause separate harms or if the harm is found to be divisible on a reasona-
ble basis, however, the liability may become several for a particular harm, and contribution
is not appropriate. See Restatement (Second) of Torts §433A (1965).

SECTION 5. [Enforcement of Contribution.]

(a) If the proportionate fault of the parties to a claim for contribution
has been established previously by the court, as provided by Section 2, a
party paying more than his equitable share of the obligation, upon motion,
may recover judgment for contribution.

(b) If the proportionate fault of the parties to the claim for contribution
has not been established by the court, contribution may be enforced in a
separate action, whether or not a judgment has been rendered against
either the person seeking contribution or the person from whom contribu-
tion is being sought.

(c) If a judgment has been rendered, the action for contribution must
be commenced within [one year] after the judgment becomes final. If no
judgment has been rendered, the person bringing the action for contribu-
tion either must have (1) discharged by payment the common liability
within the period of the statute of limitations applicable to the claimant's
right of action against him and commenced the action for contribution
within [one year] after payment, or (2) agreed while action was pending
to discharge the common liability and, within [one year] after the agree-
ment, have paid the liability and commenced an action for contribution.
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COMMENT

Illustration No. & (Equitable shares previously established by court).
A sues B and C. His damages are $20,000.
A is found 40% at fault.
B is found 30% at fault.
C is found 30% at fault.
A, with a joint-and-several judgment for $6,000 against B and C, collects the whole

amount from B.
On proper motion to the court, B is entitled to contribution from C in the amount

of $3,000.

Illustration No. 9. (Equitable shares not established).
A sues B. His damages are $20,000.
A is found 40% at fault.
B is found 60% at fault.
Judgment for A for $12,000 is paid by B.
B then brings a separate action seeking contribution from C, who was not a party

to the original action.
C is found to be liable for the same injury, and as between B and C, C is found to

be 50% at fault.
Judgment for contribution for $6,000 is awarded to B.
If A had voluntarily joined or been brought in as a party to this second action,

proportionate fault would have been determined for all parties, including A and B, and
contribution against C would have been awarded on that basis.

SECTION 6. [Effect of Release.] A release, covenant not to sue, or
similar agreement entered into by a claimant and a person liable dis-
charges that person from all liability for contribution, but it does not
discharge any other persons liable upon the same claim unless it so pro-
vides. However, the claim of the releasing person against other persons is
reduced by the amount of the released person's equitable share of the
obligation, determined in accordance with the provisions of Section 2.

COMMENT

Effect of release on liability of other tortfeasors. The provision that release of one tortfeasor
does not release the others unless the release so provides is taken from the Uniform Contribu-
tion Among Tortfeasors Act (1955). It is a common statutory provision.

Effect of release on right of contribution. The question of the contribution rights of tortfea-
sors A and B against tortfeasor C, who settled and obtained a release or covenant not to sue
admits of three answers: (1) A and B are still able to obtain contribution against C, despite
the release, (2) A and B are not entitled to contribution unless the release was given not in
good faith but by way of collusion, and (3) the plaintiff's total claim is reduced by the
proportionate share of C. Each of the three solutions has substantial disadvantages, yet each
has been adopted in one of the uniform acts. The first solution was adopted by the 1939
Uniform Contribution Among Tortfeasors Act. Its disadvantage is that it discourages settle-
ments; a tortfeasor has no incentive to settle if he remains liable for contribution. The second
solution was adopted by the 1955 Uniform Contribution Among Tortfeasors Act. While it
theoretically encourages settlements, it may be unfair to the other defendants and if the good-
faith requirement is conscientiously enforced settlements may be discouraged.

The third solution is adopted in this Section. Although it may have some tendency to
discourage a claimant from entering into a settlement, this solution is fairly based on the
proportionate-fault principle.
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"Discharges ... from all liability for contribution." A reallocated share of contribution,
as provided in Section 2(d), comes within the meaning of this phrase, and the discharge of
the released person under this Section applies to that liability as well. Since the claim is
reduced by the amount of the released person's equitable share, the increased amount of that
share as a result of the reallocation is charged against the releasing person.

Illustration No. 10. (Effect of release).
A was injured through the concurrent negligence of B, C and D. His damages are

$20,000. A settles with B for $2,000.
The trial produces the following results:
A, 40% at fault (equitable share, $8,000).
B, 30% at fault (equitable share, $6,000).
C, 20% at fault (equitable share, $4,000).
D, 10% at fault (equitable share, $2,000).
A's claim is reduced by B's equitable share ($6,000). He is awarded a judgment

against C and D, making them jointly and severally liable for $6,000.
Their equitable shares of the obligation are $4,000 and $2,000 respectively.

Illustration No. 11. (Release to one tortfeasor; another's share is uncollectible).
Same facts as in Illustration No. 10.
It is now found that D's share of $2,000 is uncollectible. Upon proper motion to the

court that share is reallocated as follows:
A's equitable share is increased by 4/9 (his own proportionate fault), plus 3/9 (B's

proportionate fault), or $1,556.
C's equitable share is increased by 2/9, or $444.

Immunities. The problem of a wrongdoer who is entitled to a legal immunity could be
treated like a released tortfeasor in this Section-join him to the action to determine his
equitable share of the obligation and subtract it from the amount of the claimant's recovery.
But this would unfairly cast the whole loss on the claimant. This might be adjusted by
spreading the immune party's obligation among all of the parties at fault, including the
claimant, as in subsection 2(d). But this same result is also accomplished by leaving the
immune party out of the action altogether; a far easier and simpler solution. This Act there-
fore makes no provision for immunities. It must be borne in mind, however, that some states
treat some immunities as not applying to a suit for contribution. This raises different prob-
lems, which can be handled under third-party practice.

Worker's Compensation. An injured employee who has received or is entitled to worker's
compensation benefits from his employer may ordinarily bring a tort action against a third
party, such as the manufacturer of the machine that injured him, and recover for his injury
in full. Under the rule in most states, the defendant is not entitled to contribution from the
employer, even though the employer was negligent in maintaining the machine or instructing
the employee in its use. This casting of the whole loss on the tort defendant may be unfair
and greatly in need of legislative adjustment. It is so affected by the policies underlying the
worker's compensation systems, however, and these policies vary so substantially in the
several states, that it was felt inappropriate to include a section on the problem in a uniform
act.

Several solutions are possible. Thus, contribution against the employer may be provided
for. Or the recovery by the employee may be reduced by the proportionate share of the
employer. Or the amount of that proportionate share may be divided evenly between the
employer and employee, so that the compensation system bears responsibility for it. Provision
also needs to be made for the relation of the tort defendant to the compensation benefits. In
any event, contributory negligence on the part of the employee will come within the scope of
this Act and will affect the amount of recovery.
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SECTION 7. [Uniformity of Application and Construction.] This Act
shall be applied and construed so as to effectuate its general purpose to
make uniform the law with respect to the subject of this Act among states
enacting it.

COMMENT

This Section is standard for uniform acts.

SECTION 8. [Short Title.] This Act may be cited as the Uniform
Comparative Fault Act.

COMMENT

This Section is standard for uniform acts.

SECTION 9. [Severability.] If any provision of this Act or application
of it to any person or circumstances is held invalid, the invalidity does not
affect other provisions or applications of the Act that can be given effect
without the invalid provision or application, and to this end the provisions
of this Act are severable.

COMMENT

This Section is standard for uniform acts.

SECTION 10. [Prospective Effect of Act.] This Act applies to all
[claims for reliefi [causes of action] accruing after its effective date.

COMMENT

This Section is standard for uniform acts.

SECTION 11. [Repeal.] The following acts and parts of acts are re-
pealed:

COMMENT

A state that has adopted either of the two Uniform Contribution Among Tortfeasors Acts
will of course plan to repeal it. This is also true of other statutory provisions on contribution
for tortfeasors.

This Act does not necessitate any changes in the statutory language of Article 2 of the
Uniform Commercial Code, but it may have the effect of slightly modifying some of the
Comments to §§2-314 to 2-316 and 2-715 on proximate cause and the effect of contributory
fault.
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