
Search Warrant Requirements in I.R.C. §6331(b)
Jeopardy Income Tax Assessments

In G.M. Leasing Corp. v. United States, I the U.S. Supreme Court held
that the failure of Internal Revenue officers to obtain a search warrant
prior to their forced entry into an office-cottage to collect a jeopardy in-
come tax assessment under §6331(b)2 violated the plaintiff's fourth amend-
ment 3 guarantee of freedom from invasion of privacy and unreasonable
search and seizure.4

In G.M. Leasing Corp. the Internal Revenue Service5 had computed a
tax deficiency against George Norman of $951,409 for failure to file a tax
return. Because George Norman was also a fugitive from justice, a jeopardy
assessment pursuant to §6861(a)6 was placed on Norman. Subsequently,
G.M. Leasing Corporation7 was determined to be the alter ego of the delin-
quent taxpayer by the Service. Therefore, pursuant to a decision to levy
on and seize automobiles registered in the plaintiff's name in partial satis-
faction of the assessment against Norman, the agents made warrantless
seizures of several automobiles from property in which the plaintiff had no
interest. For the purpose of levying on other property subject to seizure,
the agents also went to the plaintiff's office, a cottage building, and made
a warrantless forced entry. The agents, not knowing whether the cottage

1. - U.S. -, 97 S. Ct. 619, 50 L. Ed. 2d 530 (1977).
2. I.R.C. §6331 provides, in pertinent part: "(b) Seizure and Sale of Property.-The term

'levy' as used in this title includes the power of distraint and seizure by any means .... In
any case in which the Secretary may levy upon property or rights to property, he may seize
and sell such property or rights to property (whether real or personal, tangible or intangible)."
(Emphasis added.) All statutory references, unless otherwise indicated, are to the Internal
Revenue Code of 1954, as amended, U.S.C.A., tit. 26. Treasury Regulations are those promul-
gated by the Department of Treasury pursuant to I.R.C. §7805.

3. Corporations do have fourth amendment rights, limited in only a few situations. Go-
Bart Co. v. United States, 282 U.S. 344 (1931); Silverthorne Lumber Co. v. United States,
251 U.S. 385 (1920); Oklahoma Press Publish. Co. v. Walling, 327 U.S. 186 (1946).

4. U.S. CONST. amend. IV reads: "The right of people to be secure in their persons, houses,
papers and effects, against unreasonable searches and seizures, shall not be violated, and no
Warrant shall issue, but upon probable cause, supported by Oath or affirmation, and particu-
larly describing the place to be searched, and the persons or things to be seized." (Emphasis
added.)

5. Hereinafter referred to as "Service."
6. I.R.C. §6861 provides in pertinent part: "(a) Authority for Making.-If the Secretary

believes that the assessment of a deficiency, as defined in section 6211, will be jeopardized
by delay, he shall, notwithstanding the provisions of section 6213(a), immediately assess such
deficiency (together with all interest, additional amounts, and additions to the tax provided
for by law), and notice and demand shall be made by the Secretary for the payment thereof."

7. Hereinafter referred to as "plaintiff."
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was an office or a residence,8 made no seizure. Two days later, however,
the agents again entered the cottage without a warrant and seized books,
records, and furnishings.

The plaintiff brought suit in federal district court contending that: (1)
the assessments were invalid; (2) the plaintiff was not Norman's alter ego;
and (3) the seizure of the automobiles and the items in the office violated
the corporation's fourth amendment rights. The plaintiff's prayer for re-
turn of the automobiles, suppression of the evidence seized, and damages
from the Internal Revenue agents was granted. The district court held that
the agents had committed illegal searches and seizures in violation of the
plaintiff's fourth amendment rights. The Court of Appeals for the Tenth
Circuit reversed the lower court, holding that: (1) the tax assessment was
valid; (2) the plaintiff was the alter ego of the taxpayer; and (3) the war-
rantless searches and seizures were constitutional by virtue of §6331(a).,
The U.S. Supreme Court reversed the Court of Appeals, held the seizures
were improper, and remanded for consideration of whether damages could
be recovered from the individual Internal Revenue agents.

To understand G.M. Leasing Corp. one has to understand the tax collec-
tion powers and procedures of the Service. Generally, the Internal Revenue
Code provides that the collection of the tax deficiency cannot occur until
notice of the tax deficiency has been sent to the delinquent taxpayer and
ninety days has expired.10 However, the Commissioner of the Internal Rev-
enue has the power to use a jeopardy assessment to prevent endangering
the tax collection. By using a jeopardy assessment the Service can immedi-
ately assess a tax deficiency without previous notice and immediately levy
for collection." For the purpose of a levy, a tax deficiency assessment is
constitutional and is equivalent to a judgment. 2 A jeopardy assessment
may be made before or after the giving of a notice of deficiency, but if made
before the deficiency notice is sent, notice has to be sent within sixty
days.

3

After a jeopardy assessment has been made, the delinquent taxpayer is
sent a notice and demand for payment. The taxpayer may either make the
payment or post a bond to stay the collection. 4 If the taxpayer fails to pay
his tax within the period prescribed by the notice and demand for pay-
ment, the tax is usually collected by levy against real or personal prop-
erty. 5 The delinquent taxpayer may petition the U.S. Tax Court, in which

8. Forced entry into a taxpayer's residence is not sanctioned by the Internal Revenue
Service. See "Pre-Seizure Consideration," LR. Manual MT 5300-47, 5342 (July 5, 1977).

9. G.M. Leasing Corp. v. United States, 514 F.2d 935 (10th Cir. 1975).
10. I.R.C. §6213(a).
11. I.R.C. §§6861(a), 6213(a).
12. Phillips v. Comm'r., 283 U.S. 589 (1951); Citizen's Nat'l. Trust and Sav. Bank v.

United States, 135 F.2d 527 (9th Cir. 1943).
13. I.R.C. §6861(b); Treas. Reg. §301.6861 (1964).
14. I.R.C. §6863.
15. I.R.C. §§6331-6339.

[Vol. 29



JEOPARDY A SSESSMENTS

case the sale of the items seized is stayed until the Tax Court decision
becomes final.1 6 The Service has a six year statutory period within which
to collect a tax assessment. 7 The entire assessment and collection process
is extrajudicial unless the U.S. Tax Court intervenes on petition by the
taxpayer."6

As early as 1856, the U.S. Supreme Court held in Murray's Lessee v.
Hoboker Land 9 that a judicial warrant is not required for the seizure of a
taxpayer's land in satisfaction of a claim of the'United States. Tax assess-
ments were given the force of a judgment in Bull v. United States,20 in
which administrative officials were given the right to seize a debtor's prop-
erty if the amount assessed was not paid when due. The rationale, accord-
ing to Phillips v. Commissioner,2' is that the very existence of government
is dependent upon the prompt collection of revenue.

Under §6321 of the Internal Revenue Code, the jeopardy assessment
against Norman was a lien in favor of the United States upon all the
property belonging to Norman. Since the plaintiff was considered to be
Norman's alter ego by the Service, the Service had regarded the plaintiff's
assets as Norman's property. Section 6331 empowered the Internal Reve-
nue officers to levy upon the assets held in the plaintiffs name to satisfy
Norman's income tax liability."2 The Court regarded the seizures of auto-
mobiles on public streets, parking lots, and other public places as not
involving any invasion of privacy or any other fourth amendment rights.2
However, the seizure of the corporate books and records without a warrant
involved intrusions into the privacy of the plaintiffs offices" and presented
the Court with a more troublesome problem. The government had argued
that warrantless searches were justified by Congress' enactment of
§6331(b) which authorized "distraint and seizure by any means." '25 This
line of reasoning was discredited by the Court. Section 6331(b), as inter-
preted by the Court, does not allow "carte blanche warrantless invasions
of privacy," but authorizes seizures by all forms not involving an illegal
invasion of privacy.26 Therefore, intrusions into the plaintiffs offices would
be governed by normal fourth amendment rules that require a valid search

16. Homan Mfg. Co. v. Long, 242 F.2d 645 (7th Cir. 1957); See I.R.C. §7429, incorporated
into the Code by the Tax Reform Act of 1976, which provides the taxpayer with additional
administrative and judicial review of the jeopardy assessment.

17. I.R.C. §6502.
18. Phillips v. Commissioner, 283 U.S. 589 (1951).
19. 59 U.S. (18 How.) 272 (1856).
20. 295 U.S. 247 (1935).
21. 283 U.S. 589 (1951).
22. United States v. Plastic Electro-Finishing Corp., 313 F. Supp. 330 (E.D.N.Y. 1970).
23. 97 S. Ct. at 628, 50 L. Ed. 2d at 543.
24. Id.
25. Id. at 627, 50 L. Ed. 2d at 542.
26. Id. at 631, 50 L. Ed. 2d at 547.
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warrant except in certain carefully defined classes of exceptions." The
Court called the intrusions a normal enforcement of the tax laws and chose
not to deem the action as one of the special classifications which do not
require a warrant. 8 Thus, the plaintiff was protected in some measure by
the fourth amendment's guarantee of freedom from unreasonable searches
and seizures.29

The fourth amendment's provision that the right of people to be secure
in their "houses" against unreasonable searches and seizures is not applied
literally but is extended to the protection of commercial premises. There-
fore, the search of commercial property is presumptively unreasonable if
conducted without a warrant.' The scope of the fourth amendment's pro-
tection against an unreasonable search and seizure extends to stores, 32

warehouses, 33 and business offices. 4 The exceptions to the fourth amend-
ment warrant requirements involve situations in which the business prem-
ises are inspected for licensing purposes or government regulation of the
business itself, and can be resolved only on a case by case basis under the
general fourth amendment standard of reasonableness.3

Alternatively, the government argued that exigent circumstances had
existed to allow a warantless entry into the business premises. The Internal
Revenue officers had viewed materials being removed from the offices of
the plaintiff by unknown persons during surveillance following the initial
entry into the premises. One day later the officers entered the premises
without a warrant. The Court stated that exigent circumstances did not
exist, since the officers had delayed a day after observing the materials
being removed before entering the cottage-office. 3 Chief Justice Burger, in
his concurring opinion, expressed the view that if the agents had acted
immediately upon observing the removal of the materials from the corpo-
ration's office, the exigent circumstances exception to the fourth amend-
ment would have permitted an immediate seizure of materials without a
warrant.

37

27. Id. at 629, 50 L. Ed. 2d at 544; See United States v. Biswell, 406 U.S. 311 (1972).
(Warrantless search of locked storeroom pursuant to inspection procedure is authorized by
the Gun Control Act of 1968, 18 U.S.C.A. § 923(g).); Colonnade Catering Corp. v. United
States, 397 U.S. 72 (1970) (Congress has broad authority to fashion standards of reasonable-
ness for searches and seizures to regulate the liquor industry, but failed in this case to
authorize a warrantless search.)

28. 97 S. Ct. at 629, 50 L. Ed. 2d at 544.
29. Go-Bart Co. v. United States, 282 U.S. 344 (1931); Silverthorne Lumber Co. v. United

States, 251 U.S. 385 (1920).
30. Mancusi v. DeForte, 392 U.S. 364 (1968).
31. See v. City of Seattle, 387 U.S. 541 (1967).
32. Davis v. United States, 328 U.S. 582 (1946); Amos v. United States, 225 U.S. 313

(1921).
33. See v. City of Seattle, 387 U.S. 541 (1967).
34. Mancusi v. DeForte, 392 U.S. 364 (1968); Katz v. United States, 389 U.S. 347 (1967).
35. See v. City of Seattle, 387 U.S. 541 (1967). See note 27, supra, and accompanying text.
36. 97 S. Ct. at 631-32, 50 L. Ed. 2d at 547.
37. Id. at 633, 50 L. Ed. 2d at 547.
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As to the question of awarding damages, the Court utilized Bivens v. Six
Unknown Fed. Narcotics Agents,3" and remanded the case to the Tenth
Circuit to determine whether the plaintiff was entitled to monetary dam-
ages against the revenue agents and officer involved in the warrantless
entry. " In Bivens a suspect was arrested and his apartment searched with-
out a warrant. Bivens sued for damages, and the U.S. Supreme Court held
that the warrantless intrusion violated the plaintiff's fourth amendment
rights and in doing so gave rise to a federal cause of action for damages."
In Bivens the Court had reserved the issue of whether the agents were
immune from liability by virtue of their official position." On remand, the
Second Circuit held that the federal agents had no immunity from suits
for damages resulting from violation of constitutional rights, but that a
defense of good faith in a reasonable belief-in the validity of the arrest and
search was available to the agents.4" In G.M. Leasing Corp. the issue of the
revenue agent's immunity from liability and defense of good faith were
remanded and await the decision of the Tenth Circuit.4" In view of the
circumstances of the case it is unlikely that the individual revenue agents
and officers will be held liable to the plaintiff for damages since the officers
did attempt to'follow the mandate of the Internal- Revenue Service Man-
ual.44

The Court's holding in G.M. Leasing Corp. requires the Service to dem-
onstrate probable cause and to procure a search warrant in order to gain
forceful entry into premises to seize assets for the payment of a tax liabil-
ity. However, the Service has been circumventing the ruling by procuring
"writs of entry" 5 to enter areas of privacy to make a seizure of property.4"
This current practice does not appear to conform to the holding of G.M.
Leasing Corp., much less to the spirit of the case. Further litigation is
necessary to determine the validity of the current practice by the Service.

G.M. Leasing Corp. stands as the Court's attempt at balancing the

38. 403 U.S. 388 (1971). See 90 Stat. 2721 (1976), which amends 28 U.S.C.A. §1331(a)
(which grants federal question jurisdiction). The amendment eliminates the requirement of
a specified amount-in-controversy of $10,000 as a prrequisite to the maintenance of "any
[§1331] action brought against the United States, any agency thereof, or any officer or
employee thereof in his official capacity. (Emphasis added.) The amendment thereby elimi-
nated the $10,000 minimum in cases such as the one at bar.

39. 97 S. Ct. at 632, 50 L. Ed. 2d at 548.
40. 403 U.S. at 388.
41. Id.
42. 456 F.2d 1339 (2d Cir. 1972).
43. 97 S. Ct. at 632, 50 L. Ed. 2d at 548.
44. See Shapiro & Briskin, Effective Tax Procedure, 46 J. TAX. 218, 220 (1977).
45. BALLENTINE'S LAW DICTIONARY 1380 (3rd ed. 1969). "Writ of entry-The common law

writ in an action which is merely possessory, serving only to regain that possession whereof
the demandant or plaintiff or his ancestors have been deprived by the tenant or possessor of
the freehold, or those under whom he claims."

46. See Shapiro & Briskin, Effective Tax Procedures, 46 J. TAX. 218, 221 (1977).
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rights of the government interest in the speedy collection of revenues
against the taxpayer's right to privacy guaranteed by the fourth amend-
ment. The right to privacy properly won this round in the balancing test.
Although the government arguably has an interest in making certain that
taxpayers pay their taxes, the government's need to collect taxes is not any
greater than its need to prevent crime. Therefore, it would have been
illogical for the Court to have given the government virtually unlimited
power to utilize summary seizures for the purpose of collecting taxes, but
not for preventing crime. The Court's decision in G.M. Leasing Corp. also
reaffirms the notion that corporations do have fourth amendment rights.
The importance of G.M. Leasing Corp. is finally brought home by the
Court's implementation of the Bivens doctrine, which allows the collection
of damages by private citizens if officials of the federal government violate
a person's fourth amendment rights. G.M. Leasing Corp., therefore, repre-
sents the further development of Bivens. Future cases should serve to
enlarge upon this new and developing area of the law.47

KENNETH S. HURT

47. Unfortunately, the Court did not discuss several issues presented by the case. Various
documents which had been seized were photocopied and the information was turned over to
the F.B.I. However, they were voluntarily destroyed while the case was pending appeal to
the Tenth Circuit. 97 S. Ct. at 625, n.11, 50 L. Ed. 2d at 540, n. 11. The Court did not confront
this point, but it presents the interesting problem of information discovered by the Service
during a tax investigation being turned over to other federal agencies. In addition, the Court
did not deal with I.R.C. §6333, which requires the Service to demand a person having custody
of books and records containing evidence or statements relating to property or right to prop-
erty subject to levy to present such records on request. This section, coupled with I.R.C.
§6334(a)(3), which exempts from levy such items as books necessary for the trade or business
of the taxpayer that do not exceed $250 in value, would possibly have made the books and
records not subject to levy in any event. See Shapiro & Briskin, Effective Tax Procedure, 46
J. TAX. 218, 220 (1977). Again, this point was not discussed by the Court. It appears, there-
fore, that even with a warrant the books and records would probably not be subject to an
I.R.C. §6331 levy, but the materials could be seized if the warrant is not struck down as being
a "general warrant." See Andresen v. Maryland, 427 U.S. 463 (1976), in which the Court
upheld the seizure of business records pursuant to a valid search warrant.
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