
Eavesdropping Statute-
Conflict Among the Courts

In Mitchell v. State,' three justices of the Georgia Supreme Court, in a
per curiam opinion, said that the provisions in Code §26-3001(a)2 on un-
lawful eavesdropping and surveillance do not apply to parties to the con-
versation and do not prohibit the parties from recording or divulging the
contents of the conversation. Three other justices concurred on the ground
that an interpretation of §26-3001(a) which criminalized the defendant's
conduct in this case would be unfair in light of precedent to the contrary,
but said that §26-3001(a) does apply to parties to the conversation.2 The
Georgia Court of Appeals, which had held that a party to a telephone
conversation commits a criminal act under §26-3001(a) by secretly record-
ing the conversation when the conversation does not come under any ex-
ception set out in §26-30061 and no warrant was obtained,5 was thus re-
versed. However, on remand to the court of appeals, that court, because
of lack of "positive direction" from the Supreme Court, said that although
it would not hold this defendant criminally responsible for his recording
of a telephone conversation to which he was a party, in the future it would
adhere to its earlier interpretation of §26-3001(a).

The case originally arose when in May 1975 an investigative grand jury
was empaneled in Dekalb County to investigate, among other things, alle-
gations made against Tymon F. Mitchell, a county official, that he had
taken money and other valuables in return for favors he performed for
certain people doing business with the county. In December 1975 Mitchell
and A. C. Guhl7 were indicted for invasion of privacy' based upon numer-
ous tape recordings and equipment seized' pursuant to a search warrant

1. 239 Ga. 3, 235 S.E.2d 509 (1977).
2. "It shall be unlawful for: "any person in a clandestine manner to intentionally over-

hear, transmit, or record, or attempt to overhear, transmit, or record the private conversation

of another which shall originate in any private place; . GA. CODE ANN. §26-3001(a)
(1972).

3. The remaining justice concurred in judgment only, stating no opinion.
4. GA. CODE ANN. §26-3006 (1972) states: "Nothing in section 26-3001 shall prohibit the

interception, recording and divulging of a message sent by telephone, telegraph, letter or any

other means of communication when the sender and receiver thereof shall expressly or im-

pliedly consent thereto or in those instances wherein the message shall be initiated or insti-

gated by a person and the message shall constitute the commission of a crime or is directly

in the furtherance of a crime, provided at least one party thereto shall consent."
5. 140 Ga. App. 23, 230 S.E.2d 22 (1976).
6. 142 Ga. App. 802, 804, - S.E.2d - (1977).
7. Mitchell was Guhl's executive assistant and all but two of the items seized were found

in Mitchell's office.
8. GA. CODE ANN., ch. 26-30 (1972) (invasions of privacy).
9. The investigation did not originally encompass matters of illegal electronic surveil-
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issued on October 17, 1975. Mitchell and Guhl filed motions to suppress
the evidence in which they attacked the search warrant. The court over-
ruled that portion of the motion which alleged that the affidavits support-
ing the search warrant showed on their face that there was no violation of
Code §26-3001, and therefore no probable cause existed upon which to
issue a search warrant, and sustained that part of the motion asserting that
the issuing magistrate did not act in a neutral and detached manner." The
State appealed from the ruling suppressing the evidence and Mitchell
cross-appealed from the holding that there was probable cause for the
issuance of a search warrant.

Code §26-3001 reads, in pertinent part: "It shall be unlawful for: (a) any
person in a clandestine manner to intentionally overhear, transmit, or
record. . .the private conversation of another which shall originate in any
private place. . . ." The statute is clearly constitutional', and the sole
issue with which this Note deals is: Does Code §26-3001 apply to one who
is a party to the conversation?

This issue was first addressed by the court of appeals in Cross v. State.2

In Cross, a police officer placed a concealed electronic transmitting device
on his body. The officer then engaged in a conversation with the defendant
in which the defendant offered money to the officer in exchange for certain
information. In affirming the trial court's denial of defendant's motion to
suppress the recording, the court of appeals held:

The prohibitions found in Code Ann. §26-3001 on "Unlawful Eavesdrop-
ping and Surveillance" . . . logically relate to one who is not a party to
the conversation itself. One does not "intercept" or "overhear" a conversa-
tion that is made directly to him. He is not an eavesdropper nor does he
have the conversation under "surveillance. '"3

In reaching its decision the court relied on the reasoning expounded in the
U.S. Supreme Court cases of United States v. White14 and Hoffa v. United
States. 5 Both cases had factual situations similar to Cross and in each case
the Supreme Court rejected the argument that there was a fourth admend-
ment 5 right protecting a wrongdoer's misplaced belief that a person to
whom he voluntarily confides will not reveal the content of the conversa-

lance. This issue arose only after certain recordings were discovered.
10. The requirement of a neutral and detached magistrate is discussed in Collidge v. New

Hampshire, 403 U.S. 443 (1971).
11. Granese v. State, 232 Ga. 193, 206 S.E.2d 26, (1974).
12. 128 Ga. App. 837, 198 S.E.2d 338 (1973).
13. 128 Ga. App. at 838, 198 S.E.2d at 339 (emphasis in original).
14. 401 U.S. 745 (1971).
15. 385 U.S. 293 (1966).
16. "The right of the people to be secure in their persons, houses, papers, and effects,

against unreasonable searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized." U.S. CONST. amend.IV.
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tion. Although Cross did reach the Georgia Supreme Court 7 the issue at
hand was not considered. The supreme court did address the issue in Orkin
v. State," and the court seemed to agree with the interpretation of Code
§26-3001 given in Cross. In speaking of the section the court said that "it
was enacted to prescribe 'criminal offenses for eavesdropping, surveillance,
and the use of devices to intercept telephone or other private communi-
cations.' ,,s

On the basis of Cross and Orkin it would appear that when Mitchell
reached the court of appeals the law in this area was well settled. However,
the facts in Mitchell presented a completely unique situation. In Cross and
Orkin the conversation being recorded was directly in furtherance of a
crime. This allowed the courts to fall back on Code §26-3006 which states:

Nothing in section 26-3001 shall prohibit the interception, recording, and
divulging of a message sent by telephone, . . . in those instances wherein
the message shall be initiated or instigated by a person and the message
shall constitute the commission of a crime or is directly in the furtherance
of a crime, provided at least one party thereto shall consent.

In Mitchell, however, there was no evidence that the conversations con-
stituted a crime or were in the furtherance of a crime; rather, they were
personal telephone conversations which the defendant had recorded for his
own use. The court of appeals keyed on this in distinguishing Cross and in
rejecting Mitchell's argument that there was no invasion of privacy. The
court said:

In Cross there was a strong public policy argument in favor of obtaining
competent and relevant evidence in a criminal trial and the procedures
used clearly complied with both the federal" and state requirements of one
party consent. In the instant case the policy argument in favor of the
privacy and integrity of a telephone conversation, not involving a crime,
without the fear of having every word electronically recorded is equally
strong.2

The court also attacked Cross on the basis that the federal cases cited were
inapplicable since the federal law on electronic eavesdropping and one
party consent is completely different from the state law.2 2 The court then
pointed out that United States v. White, cited by the court in Cross, was

17. 233 Ga. 960, 214 S.E.2d 374 (1975).
18. 236 Ga. 176, 223 S.E.2d 61 (1976).
19. 236 Ga. at 179-80, 223 S.E.2d at 67 (emphasis added) (citation omitted).
20. 18 U.S.C.A. §§2510-2520 (1970) ("Wire Interception And Interception Of Oral Com-

munications").
21. 140 Ga. App. at 27-28, 230 S.E.2d at 25-26.
22. 18 U.S.C.A. §2511(2) (c) (1972) states: "It shall not be unlawful under this chapter

for a person acting under color of law to intercept a wire or oral communication, where such

person is a party to the communication or one of the parties to the communication has given
prior consent to such communication."
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a plurality opinion and therefore was not binding as precedent.
When the case reached the Georgia Supreme Court, the per curiam

opinion rejected the arguments made by the court of appeals and reversed
the decision. In doing so the opinion acknowledged that the legislative
intent behind Code §26-3001 is vague 3 and attempted to reach the proba-
ble intent by emphasizing certain words and phrases in the section, and
by relating the section to Code §26-3006. The reasoning was:

The word "record" found in Code §26-3001(a) must be construed with
reference to the other words, "overhear" and "attempt to overhear", and
the overall intent of the statute to make "eavesdropping and surveillance"
of a conversation a criminal act ...
...Examination of Code §26-3006 lends further support to the conclu-

sion that Code §26-3001 relates to one who is not a party to the conversa-
tion. Code §26-3001 must necessarily refer to third parties, because it
allows "interception, recording and divulging" in two specified instances.
This "and" makes plain that this section deals solely with interception
and acts following an interception. In ligitimizing certain "interceptions",
it necessarily relates only to third parties."

In addressing the question of whether this interpretation violates some
right to privacy two federal cases relating to recorded conversations were
considered. In Chaplin v. National Broadcasting Co.,2 the defendant tele-
phoned the plaintiff and by means of a wiretapping device recorded the
conversation without the plaintiff's knowledge or consent. The defendant
later broadcast the conversation over the radio. In considering the plain-
tiff's right to privacy claim the court in Chaplin held that

unless it is an invasion of a legally protected right of privacy for one party
to a telephone conversation to reveal the content of that conversation,
wire-tapping by one party to a telephone conversation for the purpose of
such a revelation cannot be an illegal invasion of privacy. It is unthinkable
that the revelation of the content of a telephone conversation by one of
the parties to it violates any legally protected right of privacy. Aside from
a natural emotional revulsion which the use of such a device arouses, the
fact of wire-tapping adds nothing to plaintiff's privacy claim.2'

The opinion also quoted from Rathbun v. United States, '
7 another case in

which a conversation was electronically recorded by one party to the con-
versation without the knowledge or consent of the other party. In Rathbun,
the U.S. Supreme Court held that "the communication itself is not privi-

23. The court said, "it is at best unclear under Code §26-3001(a) whether the General
Assembly of Georgia has made the recording of a telephone conversation by one of the parties
a crime." 239 Ga. at 3, 235 S.E.2d at 509.

24. 239 Ga. at 3-4, 235 S.E.2d at 509-10 (emphasis in original).
25. 15 F.R.D. 134 (S.D.N.Y. 1953).
26. 15 F.R.D. at 141.
27. 355 U.S. 107 (1957).
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leged, and one party may not force the other to secrecy merely by using a
telephone."' The per curiam opinion applied the reasoning from these two
cases to the factual situation in Mitchell and decided that no right to
privacy had been violated.

Both the per curiam opinion and the special concurrence agreed on one
point: "An affirmance in this case would criminalize conduct which, under
controlling authorities, was lawful at the time it was done."' Both opinions
upheld the public's right to rely on the interpretation of Code §26-3001
given in Cross in 1973. Additionally, the per curiam opinion emphasized
the importance of following the doctrine of stare decisis,2 ' especially when
the case deals with the interpretation of a statute.

Mitchell presented a difficult situation for the supreme court. To affirm
the court of appeals would punish a man for doing an act which was lawful
at the time he did the act. On the other hand, by reversing the court of
appeals the court has perhaps punished the entire population of the state.
"The right of privacy . . .is a right derived from natural law, . . . and
guaranteed to persons in this State by the constitutions of the United
States and of the State of Georgia, in those provisions which declare that
no person shall be deprived of liberty except by due process of law.""' This
right to privacy has been severely weakened by this decision, if future cases
adhere to the per curiam interpretation of §26-3001(a). The court's prob-
lem was best expressed in Justice Ingram's special concurrence in
Mitchell:

The emasculated construction given by the majority amounts to a judicial
license to tape private telephone conversations by private persons in pri-
vate places. To my mind, this chills free speech and encourages a machine
age attack on the precious right of privacy which has been sacred in
Georgia since, at least, 1905 ...

However, I concur in the judgement of the court in this case because
appellant had a right to rely on the Cross case at the time of the incidents
here involved and it would be unfair to prosecute appellant based on this
court's disapproval of the interpretation given the statute earlier in
Cross. 3

After the supreme court's decision in Mitchell, the court of appeals again
addressed the issue in Birge v. State. 3 Although the facts were not exactly
the same as in Mitchell, the case hinged upon the interpretation to be

28. 355 U.S. at 110.
29. 239 Ga. at 5, 235 S.E.2d at 511. The court was referring to Cross and Orkin, supra,

notes 12 and 18, and accompanying text.
30. The court said the doctrine required "that the court should adhere to what it has

previously decided and not disturb what is settled." 239 Ga. at 6, 235 S.E.2d at 511.
31. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 197, 50 S.E. 68, 71 (1905).
32. 239 Ga. at 7, 235 S.E.2d at 513 (citation omitted).
33. 142 Ga. App. 735, 236 S.E.2d 906 (1977).
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given Code §26-3001. The court acknowledged the supreme court's decision
in Mitchell but said that since the decision was a minority opinion, the
court lacked clear guidance and would therefore adhere to its previous
interpretation. The court stated: "We believe Code Ann. §26-3001 . . . is
a general prohibition of invasion of privacy which relates to all persons
without regard to whether they are parties to-the conversation itself. '3

1

When the court of appeals reheard Mitchell on remand,3 it followed its
holding in Birge.

[L]acking positive direction from the supreme court, we adhere to our
construction of the statute, believing that the manifest intent of the legis-
lature is revealed by its plain and unambiguous language that "any per-
son" is prohibited from intentionally transmitting or recording in a clan-
destine manner the private conversation of another person which origi-
nates in a private place unless one of the statutory provisions is met.u

However, the court also said: "we nevertheless agree that due process
standards preclude retroactive application on 'an unforseeable judicial en-
largement of a criminal statute."'3 7 The court therefore reversed the trial
court's holding that there was probable cause to issue the search warrant.
However, the court added that this applied only to the case at bar and that
any conduct similar to Mitchell's would henceforth be considered criminal
activity.

In disagreeing with the court of appeals interpretation of §26-3001(a),
the per curiam opinion found it necessary to engage in a "semantic word
game" in its own interpretation of that section. In doing so the court picked
out single words and phrases which seemed to support the interpretation
it sought to find. When viewed as a whole the statute takes on an entirely
different meaning. It seems clear that there would be no need for the
exception to Code §26-3001 found in Code §26-3006, which allows a conver-
sation to be recorded when the conversation constitutes the commission of
a crime or is in the furtherance of a crime, provided one party consents, if
a party to the conversation can record anytime without regard to the con-
tent of the conversation.

Whatever interpretation is eventually given this statute, it is important
that the doctrine of stare decisis be followed in future confrontations with
the same statute. The supreme court's discussion of this point is well
founded. "Once the court interprets that statute, the interpretation has
become an integral part of the statute."

This bring into focus what is perhaps at the root of the problem in

34. 142 Ga. App. at 737, 236 S.E.2d at 908.
35. 142 Ga. App. 802, - S.E.2d - (1977).
36. 142 Ga. App. at 804, - S.E.2d at - (citation omitted).
37. 142 Ga. App. at 803, - S.E.2d at - (citation omitted).
38. 239 Ga. at 6, 235 S.E.2d at 511, citing Walker v. Walker, 122 Ga. App. 545, 546, 178

S.E.2d 46, 46-47 (1970).
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Mitchell. When the court of appeals made its broad holding in Cross that
"It]he prohibitions of Code Ann. §26-3001 on 'Unlawful Eavesdropping
and Surveillance' relate to one who is not a party to the conversation, '39

the court stated an interpretation which the public was justified in relying
upon. Therefore, Mitchell's conduct was judged by an interpretation given
in a case which had an entirely different factual situation. In retrospect,
it may have been better if the court in Cross had simply based its decision
on the exception to Code §26-3001 found in Code §26-3006, and had refused
to address the issue of whether Code §26-3001 applied to parties to the
conversation. Had this been done, Mitchell would have been a case of first
impression, and appears to be exactly the type of factual situation under
which Code §26-3001 should have been interpreted. Instead, what has
evolved is uncertainty in an important area of the law. Such a situation is
undesirable with regard to any statute, but when the interpretation to be
given the statute could affect such a fundamental right as the right to
privacy, any uncertainty becomes intolerable and should be clarified as
soon as possible. However, until the supreme court hands down a majority
opinion on the interpretation of Code §26-3001, not only the court of ap-
peals but the entire population of the state "lacks clear guidance" as to
whether a party to a conversation may legally record and divulge the
conversation.

PHILIP TITUS RAYMOND, III

39. 128 Ga. App. at 837, 198 S.E.2d at 338.
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