SPECIAL CONTRIBUTION
Tort Liability of Public Officials

By Frank J. Vandall*

An individual who is injured by the government through the act of a
governmental official has essentially two courses of action. One is to sue
the state; the other is to sue the official. In Georgia, a suit brought against
the state will be met by the defense of sovereign immunity.' This concept
has been vigorously attacked in the past few years;2 it has been reversed
by courts and modified by legislatures in other jurisdictions.3
The other approach for an individual who has been injured by the state
is to sue the individual officer for damages. In states which still retain the
defense of sovereign immunity, an action for damages against the offending governmental official may be the only viable course of action. This
paper will analyze the Georgia law surrounding suits for damages brought
against public officials. Its purpose is to analyze the concept of official
immunity which, for reasons of policy, grants immunity to public officials
in situations in which a private citizen would be subject to liability. Contract and injunctive actions against public officials are beyond the scope
of this paper.'

I.

BACKGROUND OF SOVEREIGN IMMUNITY

A recent case, Azizi v. Board of Regents,5 summarizes the history of the
doctrine of sovereign immunity.
t Partial funding for this paper was provided under Title I of the Higher Education Act of
1965 through the Institute of Government, the University of Georgia. The views expressed,
however, are solely the author's.
* Professor of Law, Emory University School of Law. Washington and Jefferson College
(B.A., 1964); Vanderbilt University (J.D., 1967); University of Wisconsin (LL.M., 1968).
1. Crowder v. Dept. of State Parks, 228 Ga. 436, 185 S.E.2d 908 (1971).
2. See Byse, Proposed Reforms in Federal "Nonstatutory" Judicial Review: Sovereign
Immunity, Indispensable Parties, Mandamus, 75 HARV. L. REV. 1479 (1962); Cramton,
Nonstatutory Review of FederalAdministrative Action: The Need for Statutory Reform of
Sovereign Immunity, Subject Matter Jurisdiction,and PartiesDefendant, 68 MICH. L. REV.
389 (1970).
3. K. DAVIS, ADMINISTRATIVE LAW TEXT 468-69 (3d ed. 1972) (hereinafter cited as K.
DAVIS).

4. See Tucker v. Shorter, 17 Ga. 620 (1855); Ghent v. Adams, 2 Ga. 214 (1847); Bowden
v. Eubanks, 57 Ga. App. 414, 195 S.E.2d 582 (1938).
5. 132 Ga. App. 384, 208 S.E.2d 153 (1974).
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Its existence in the law of England since Edward the First is recognized
... .Rather fully developed in England prior to the American Revolution, it was adopted by the American states along with the remainder of
the English Law. Georgia adopted the doctrine of sovereign immunity as
part of its inherent law upon adoption of the common law of England by
an act of the General Assembly approved February 25, 1784 ...
The Constitutions of 1865, 1868, and 1877 reiterated the adoption of the
common law and statutory law inborn from England on attainment of
independence. Our present Constitution ...provides . . . "[a]ll laws
now of force in this State not inconsistent with this Constitution shall
remain of force until the same are modified or repealed by the General
Assembly. "
The reason given for the rule of sovereign immunity, that the king can
do no wrong,7 is obviously superficial. A much better reason is that "[tihe
rule is based upon a sound public policy, that it is neither becoming nor
convenient that a state, exercising sovereign powers, should be summoned
as a defendant to answer the complaints of private citizens, or that the
course of its public policy or the administration of its public affairs 'should
be subjected to and controlled by the mandates of judicial tribunals without their consent and in favor of individual interests.'
The most important case discussing the doctrine of sovereign immunity
is Roberts v. Barwick.l Barwick filed an equitable petition against Columbus Roberts individually and as Commissioner of Agriculture of the State
of Georgia seeking the appointment of a receiver to take charge of the
State Farmers Market, located in Atlanta.'" The court began by saying,
"The sovereignty of the State is supreme, and to maintain that sovereignty
the supremacy must also be maintained, and to do that the State must
never be subjected to suit without its expressed consent."" The court
stated, "The general rule that is applicable in all cases is that any case,
regardless of who are named parties thereto, that could result in a judgment or decree that would in any manner affect or control the property or
action of the State, in a manner not prescribed by statute, is a suit against
the State and cannot be brought without her consent."' 2 Holding that the
suit was against the state without its consent, the court reasoned as follows:
"8

In the instant case judgment was sought against Columbus Roberts, not
as an individual but as Commissioner of Agriculture, an officer of the
State. It must be admitted without argument that in the capacity of
6.

Id. at 386, 208 S.E.2d at 155 (citation omitted) (emphasis supplied by the court).

7. W. PROSSER, LAW OF ToRTs 970 (4th ed. 1971).
8. Holcombe v. Georgia Milk Producers Confederation, 188 Ga. 358, 362, 3 S.E.2d 705,
708 (1939) (citation omitted).
9. 187 Ga. 691, 1 S.E.2d 713 (1939).

10. Id.
11. Id. at 694, 1 S.E.2d at 715.
12.

Id. at 695, 1 S.E.2d at 716.
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Commissioner of Agriculture, Roberts owns no funds or property out of
which a judgment in this case could be satisfied. Instead, every asset of
every nature held and possessed by him in his official capacity is the
property of the State of Georgia. It is therefore apparent that a judgment
for the plaintiff Barwick in the instant case, for any amount, if satisfied
at all, would be satisfied from the assets of the State. . . . 3
Although the Roberts case is 37 years old, the court recognized that justice
and respect for the rights of individuals demand that the doctrine of sovereign immunity be abolished,' and the proper solution is for the legislature
to adopt a responsive statute. 5
In a suit against an official in his individual capacity, the defendant
usually invokes sovereign immunity, that is, he claims that he was acting
as an official of the state and not as an individual. It is important, then,
to discern whether the suit is, indeed, against the individual or the state.
FloridaState Hospital for the Insane v. Durham Iron" states that:
A suit against a State officer or agent as an individual is not one against
the State. Consequently, where State officers or agents are sued personally, the suit is generally maintainable . . . whether it be to recover property wrongfully withheld from the true owner, or to recover damages for a
breach of contract or in tort for an injury to person or property, or to enjoin
a threatened wrong for acts done in violation of a statute, or under an
unconstitutional statute, or for acts otherwise unauthorized and illegal.
This is true even though the State officers or agents, when thus sued
personally, may seek to claim immunity from suit or an absence of liability because of alleged ownership by the State of the property involved, or
because they may claim a performance of the questioned acts as officials
acting under legal authority."
The rule is misleading because it suggests that an injured party merely has
to sue the official as an individual in order to recover. However, the court
may hold that the suit is in fact against the state.'8
IE. DISCRETION
An 1891 Massachusetts decision, Miller v. Horton,"'held that a public
official was strictly liabile for damages to citizens. Health officers were
required by statute to examine horses believed to be infected with glanders
and to destroy diseased animals. The plaintiff was a farmer who sued the
officer who had ordered the destruction of the plaintiff's horse. The court
13.
14.
15.
16.
17.

Id.
Id.
Id. at 694, 1 S.E.2d at 715.
194 Ga. 350, 21 S.E.2d 216 (1942).
Id. at 353, 21 S.E.2d at 218.

18.

K. DAVIS, supra note 3, at §27.03.

19.

152 Mass. 540, 26 N.E. 100 (1891).
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held that damages could be recovered if the jury found that the horse had
not actually been diseased. The officer could not defend by showing that
the action had been undertaken reasonably and in a good faith effort to
execute his statutory duty because the officer was only authorized to destroy infected horses, and not horses he merely believed to be infected.
In contrast, the doctrine of absolute privilege developed for judges. They
are immune from personal liability for torts committed while in office. This
immunity includes malicious acts as well as negligent ones. The reason
behind the absolute privilege for judges is that without
such an immunity,
2
judges would be fearful of exercising their duties. 1
The liability of public officials in Georgia lies somewhere between the
strict liability of the Miller case and the absolute privilege recognized for
judges. The Georgia rule is that a public official is immune from civil
liability if he has discretion and is acting within the scope of his authority.
The doctrine was stated recently in Partainv. Maddox:21
It is a well-established principle that a public official who fails to perform
purely ministerial duties required by law is subject to an action for damages by one who is injured by his omission. However, . . . "where an
officer is invested with discretion . . . he is sometimes called a quasijudicial officer, and . . . given immunity from liability to persons who
may be injured as the result of an erroneous decision; provided the acts
complained of are done within the scope of the officer's authority, and
without wilfulness, malice, or corruption. '' 2
The court in Partain indicates that the function of the official is more
important than his particular title:
The power and duty to exercise judgment and discretion is not conferred
alone on public officers who sit as judges. There are a large number of such
officers whose duties lie wholly outside the domain of courts of justice. To
distinguish them from judicial powers, such powers are termed quasijudicial or discretionary, as they are said to lie midway between judicial
and ministerial ones. The name of the officer or officers is immaterial, and
the question depends on the character of the act. If the act done for which
recovery is sought is judicial or quasi-judicial in nature, the officer acting
is exempt from liability."
The Partain court gave several reasons for the sweeping immunity of
public officials. First, "[flor reasons of. . . public policy, a quasi-judicial
20. W. PROSSER, THE LAW OF ToRTs 987-88 (4th ed. 1971).
21. 131 Ga. App. 778, 206 S.E.2d 618 (1974).
22. Id. at 781-82, 206 S.E.2d at 620-21 (citation omitted). Compare Partain with Department of Human Resources v. Briarcliff Haven, Inc., 141 Ga. App. 448, 451, 233 S.E.2d 844,
847 (1977), where the court said, "In the case sub judice, however, the members of the state
department were acting within the scope of their lawful jurisdiction, even though they are
charged with an abuse of their discretion in carrying out their duties imposed by the law."
23. 131 Ga. App. at 783, 206 S.E.2d at 621.
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officer cannot be called on to respond in damages to a private individual
for the honest exercise of his judgment within his jurisdiction, however
erroneous or misguided his judgment may be. '2 Second, the authority of
public officials is fixed by law, and those who deal with the officials are as
much bound to know the laws as are the officers themselves. Third, it
would be difficult to get responsible men to fill public office if there were
not such an immunity. Fourth, without the immunity, there would be
temptation for officials to yield to unlawful demands in order to prevent
suits from being brought against them. 2 All of these reasons boil down to
the thought that public officials would not be vigorous in carrying out their
functions if they were continually subjected to suits for damages. 26
Partainis an example of a case in which the official was held to have
discretion and was therefore immune from a damage action. There Joseph
G. Maddox was appointed to the State Board of Pardons and Paroles by
Governor Lester Maddox. At the time of the appointment, Governor Maddox required Joseph Maddox to sign an undated resignation to be kept by
the governor. The governor later accepted the resignation of Joseph G.
Maddox and asked J. 0. Partain, chairman of the Board of Pardons and
Paroles, to change all the locks on the doors to the board. The locks were
changed, thus keeping Joseph G. Maddox out of the offices. He brought
suit for actual and punitive damages against J. 0. Partain. In spite of its
holding the act of the governor unconstitutional and void, the court held
that in executing the request, the defendant acted within his discretionary
authority as chief executive of the board.2Price v. Owen' is another case in which a public official was held to have
discretion and was therefore immune from suit. The action for damages for
personal injuries was brought against E. Q. Owen individually and as
warden of Henry County. The plaintiff was driving her automobile when
a speeding truck approached from the opposite direction. The truck, driven
by intoxicated convicts who were under the jurisdiction of the defendant
warden, crossed over the centerline and struck the plaintiffs car.
Referring to the discretionary immunity of public officials, the court
said, "This exemption from personal liability extends to wardens in their
act in permitting convicts to go at large.' ' 9 The court reasoned:
It seems to us that the statute invests the Prison Commission, and through
it, the warden, with a discretion as to the superintendence and control of
the public-works camps and convicts confined therein. . . . [T]here is
at least an implied authority given the warden . ..to employ convicts
24.
25.

Id.
Id.

26. See Barr v. Matteo, 360 U.S. 564 (1959).
27.
28.
29.

131 Ga. App. at 785, 206 S.E.2d at 622.
67 Ga. App. 58, 19 SE.2d 529 (1942).
Id. at 61, 19 S.E.2d at 532.
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outside the bounds of the camps in cutting and hauling wood (in the
truck) from certain farms near the camp to the camp. How. . . convicts
employed outside the confines of the camp shall be permitted to go at
large is nowhere specified by the law, but is left to the wise discretion and
control of the Commission, and through it, the warden.
There is nothing in the petition to show that the defendant warden
acted without the sphere of his jurisdiction or that he acted wilfully,
fraudulently, or maliciously in disregard of the rights of others.3
The court recognized that an exception to the discretionary rule would
have applied if the warden had been connected with the commission of the
tort, or had reasonable grounds for apprehending that it would occur.'
The Price decision is bad. It involved one motor vehicle running into
another, and as far as the plaintiff was concerned, it was no different from
any other vehicular accident. Clearly, in vehicle collisions, it should make
no difference whether the defendant is a private citizen or a public official
or employee. Fairness dictates that there should either be insurance or an
opportunity for the injured motorist to sue the government for everyday
automobile collisions.32 The Price decision has been superseded by statute
to a large extent. State employees now have liability insurance "for damages arising out of the operation of any State owned motor vehicle. . .. "'
Georgia no-fault insurance has further blunted the issue of sovereign immunity in automobile collision cases. Usually, the injured party can recover on the basis of no-fault insurance from his insurance company. 3 The
the injured party's
official immunity issue will appear, however, when
35
damages exceed the threshold and suit is brought.
Discretionary acts must be distinguished from ministerial acts in determining whether a suit may be brought against a public official for damages. The rule is that an official may be sued for ministerial acts, but not
discretionary ones. In Mathis v. Nelson,36 the court drew the line between
a decision made by a high-ranking official and a rather low-level official
who basically implements a decision made by a superior.
"Should the city decide when a street should be opened, closed or repaired, or when a sewer should be built, it is clearly exercising legislative
30. Id. at 61-63, 19 S.E.2d at 532-33.
31. Id. at 63, 19 S.E.2d at 533.
32. See Federal Torts Claims Act, 60 STAT. 842 (1946), as amended; 28 U.S.C.A. §§1291,
1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671 to 2678, 2680; K. DAVIS, supra note 3,
at 466.
33. GA. CODE ANN. §89-932 (Supp. 1977). A municipal corporation or a county may purchase liability insurance for damages resulting from a motor vehicle owned by the governmental unit. GA. CODE ANN. §56-2437 (1977).
34. GA. CODE ANN. §56-3401(b) to -3413(b) (1977).
35. GA. CODE ANN. §56-3402(b)(j) (1977).
36. 79 Ga. App. 639, 54 S.E.2d 710 (1949).
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or judicial functions, but when it engages in the work of opening, closing,
or repairing a street, or building a sewer, and is thus engaged in a physical
execution of the work, it is evidently in the discharge of duties purely of a
ministerial nature . . . ." It follows that the actual progress of such work
by a local government is of a ministerial character, and that the duties of
a road supervisor in carrying out the physical details of the work are
likewise ministerial in nature. Likewise, the supervision and control by
their road supervisor of a subordinate who is actually running the road
machine are of the same character.37
In Gormley v. State,n the court cautions that the policy behind the
decision is more important than the rule of law. The state had instituted
a suit against the State Superintendent of Banks and the United States
Fidelity and Guarantee Company as surety on his official bond. The Bankers Savings and Loan Company conducted a general banking business. Eva
Home, on January 28, 1933, deposited $863.12 in the Bankers Savings and
Loan Company. At the time she made the deposit, the bank was insolvent.
The suit was brought by the State of Georgia on behalf of Eva Home on
the ground that Gormley's failure to examine the bank caused Home's loss.
Under article 3, §1, of the Banking Act of 1919, Gormley was charged with
making semi-annual investigations of every bank "subject to his supervision." 39 Even though the Georgia Supreme Court had earlier ruled that
Gormley had the right to supervise the Bankers Savings and Loan Company, the court of appeals held as follows: "[WIhether the superintendent
of banks had supervisory powers over such a corporation . . . [is a question] requiiing the exercise of judgment on the part of the superintendent.
[It] called for a construction of the provisions of the law regulating his
duties."40 The court went on to say that the immunity from civil liability
given to public officers for a mistake in judgment "'extends to his errors
in the determination both of law and of fact: [H]e is equally protected
when he adopts a mistaken construction of an act of Congress or a State
statute, or when he misunderstands the common law. . ... ' No facts are
set forth in the present petition showing malice. . . .-.
This is fallacious reasoning because prior to this decision, the Georgia
Supreme Court had determined that Gormley had the right to supervise
the Bankers Saving and Loan Company. Therefore, it seems inappropriate
to hold that Gormley could make a mistake of law in the face of a very
recent court decision on the specific question of law involved. The policies
behind the Gormley decision are critical. The case took place during the
Depression. The court was undoubtedly aware that there were innumerable losses of this type and that to permit the suit would open the flood37.
38.
39.
40.
41.

Id. at 642, 54 S.E.2d at 713 (citation omitted).
54 Ga. App. 843, 189 S.E. 288 (1936).

Id. at 846, 189 S.E. at 290.
Id, at 851, 189 S.E. at 292.
Id, 189 S.E. at 292-93.
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gates. Undoubtedly, the court was also aware that allowing a recovery
would mean that the defendant would be continually in court and would
have no time for his task of regulating banking. The result is less justified
because the action was brought against the defendant's bond; the bonding
company would have been paying the loss rather than the public official.
Kohler v. Massel 42 is an important recent case dealing with the official's
defense of discretion. A taxpayer of the City of Atlanta brought suit against
the Mayor of the City of Atlanta and all seventeen aldermen. The defendants were sued as individuals, not in their official capacities. The plaintiff
sought damages and an injunction. He alleged that the defendants adopted
the practice of authorizing payment by the city of claims based on the
negligent performance of governmental functions by city employees. The
Mayor and Board of Aldermen characterized these negligence claims as
"moral obligations." The plaintiff argued that there was no provision of
law authorizing any municipal corporation to pay a claim that was barred
by the defense of sovereign immunity, even if it was called a moral obligation. The defendants argued that the acts were legislative and performed
within their official discretion.
The court held that the defendants had acted beyond their authority in
authorizing payment of the claims. They reasoned as follows:
Municipalities are creatures of the legislature. They possess only such
powers as are expressly delegated to them by the legislature .... Accordingly, municipalities are not legally compellable or liable to pay claims
arising by reason of negligence in the performance of their governmental
functions unless the legislature has delegated to them the power and authority to waive their immunity from suit on claims arising because of
negligence in the performance of such governmental functions."
The court held that "the payment by a municipality of claims arising by
reason of the negligent performance of a governmental function . . . is an
illegal and ultra vires act barred under the doctrine of governmental immunity."14
The remaining critical question before the court was whether the officials could be held liable as individuals for damages. On this point the
court found in favor of the defendants.
"In the absence of fraud, . . .municipal officers acting in a legislative
capacity are not liable in damages for acts done in their official capacity,
although such acts are void as in excess of jurisdiction, or otherwise without authority of law." . . . We hold that in the absence of a showing of
bad faith, malice or fraud, coupled with a showing of direct or indirect
pecuniary gain to the municipal officers accruing therefrom or a showing
42.
43.
44.

229 Ga. 359, 191 S.E.2d 830 (1972).
Id. at 361-62, 191 S.E.2d at 833.
Id. at 364-65, 191 S.E.2d at 834.
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of. . . the acceptance of bribes to influence official action, the mayor and
board of aldermen would not be individually liable to respond in damages
for legislative actions taken by them.45
The court reasoned by analogy that legislators ought not to be lightly
called upon to respond in damages for their official acts, but if it can be
shown that they have enhanced their personal fortunes, they should be
held personally liable.
Ed.

SCOPE OF AUTHORITY

Under Georgia law, the most substantial exception to the rule of official
immunity is that "this immunity is not extended to [officials] when they
do things not authorized by law.
. ."" In order to be liable for damages,
however, the official must act outside the scope of authority and either
with malice or in a ministerial capacity. 7 In Hodges v. Youmans,"5 the
plaintiff alleged that the county commissioner conspired to injure him. He
alleged that the defendant illegally used his office to issue a stop work
order, to deny a business license, and to prevent construction and operation of the plaintiff's trailer court. The court held that the petition clearly
alleged the commissioner was acting beyond the scope of authority. 9
The defendant argued that official immunity should apply because he
was acting within his discretion as a county commissioner in issuing a stop
work order. The court rejected that defense, stating:
This act (of issuing a stop work order) cannot be construed as a judicial
or legislative act because it was issued by one commissioner only. . . and
not while the board was sitting in a regular or special session. See Code
§23-905: "The Board shall exercise such powers as may be construed as
legislative or judicial only when sitting in regular or special session with
a quorum of the board present."'
Varner v. Thompson5 is an old case, but it is a good example of a public
official acting outside the scope of his authority. The defendants set themselves up as road commissioners and declared petitioner a road defaulter.
45. Id. at 365-66, 191 S.E.2d at 835 (citation omitted).
46. Hodges v. Youmans, 122 Ga. App. 487, 491, 177 S.E.2d 577, 579 (1970). The court, in
a recent decision, appears to prefer the phrase scope of "lawful jurisdiction" to "scope of
authority." "In the case sub judice, however, the members of the state department [of
Human Resources] were acting within the scope of their lawful jurisdiction, even though they
are charged with an abuse of their discretion in carrying out their duties imposed by the law."
Department of Human Resources v. Briarcliff Haven, Inc., 141 Ga. App. 448, 451, 233 S.E.2d
844, 847 (1977).
47. See Partain, 133 Ga. App. at 782, 206 S.E.2d at 621.
48. 122 Ga. App. 487, 177 S.E.2d 577 (1970).
49. Id. at 491, 177 S.E.2d at 579-80.
50. Id. at 492, 177 S.E.2d at 580 (citation omitted).
51. 3 Ga. App. 415, 60 S.E. 216 (1908).
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They fined him $2 for not working, and imprisoned him for ten days when
he refused to pay, The applicable statute provided, however, that the only
tribunals that could punish road defaulters were either the ordinary or the
county commissioners.52 The court held:
Under the operation of this law . . . the county authorities alone could
try defaulters, and the Road Commissioners were not only divested of all
of the authority. . . but they actually ceased to exist. . . and would have
no further duties in connection with the roads. . . . In any event, it became . . . impossible for these defendants to exercise any judicial functions whatsoever.
The defendants, by operation of law, were at the time of the alleged
trial, mere individuals with no shadow of authority nor any excuse legally
for any of the acts of which the plaintiff complained.53
The plaintiff was therefore permitted to sue for false imprisonment.
In McClellan v. Carter,54 the plaintiff brought suit against a Cattle Tick
Eradication Act inspector for the death of his bull. Plaintiff alleged that
his bull was dipped twice to eliminate ticks and then penned up by the
inspector. The bull died after escaping into the vat that was used for bulldipping and remaining there overnight. The court held that the petition
sufficiently alleged that the acts of the defendant were outside the scope
of his authority as cattle inspector. 5 This case was weak in terms of theory
because it seems that the inspector was acting within the scope of his
authority. The most that can be deduced from the facts is that the inspector was negligent in not making sure that the bull was securely enclosed
in the pen. Perhaps the court thought the petition indicated that the
inspector's act was unauthorized by law because the bull was dipped twice
rather than once, and perhaps it indicates a judicial preference for farmers
in 1923.
In Dennison Manufacturing Co. v. Wright, 6 the defendant was the
Comptroller-General of the State of Georgia. He collected a $600 occupation tax against a foreign corporation. The corporation sued to recover the
amount of the tax. The Georgia tax statute was held unconstitutional
because it was a violation of the Commerce Clause of the U.S. Constitution. The remaining issue in the case was whether the Comptroller-General
would be entitled to official immunity, even though the statute was unconstitutional. The court rejected the immunity doctrine and stated that an
unconstitutional statute can confer no authority upon an officer because
it is wholly void. Since no authority could possibly be conferred, the
52.
53.
54.
55.
56.

Id. at 416-17, 60 S.E. at 217.
Id. at 418, 60 S.E.2d 218.
30 Ga. App. 150, 117 S.E. 118 (1923).
Id. at 151, 117 S.E. at 118.
156 Ga. 789, 120 S.E. 120 (1923).
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Comptroller-General was held individually liable for his acts.57
Note, however, that the court added: "[S]hould there be any recovery
against the defendant, the legislature should, and doub[t]less will, reimburse the defendant, as the State has received the money raised by the
extraction of this tax." 5
In line with Dennison, the court held in Holcombe v. Georgia Milk
Producers Confederation" that immunity can be avoided by alleging that
the statute under which the official acted is unconstitutional. "Where an
act is attacked as unconstitutional, and it appears that plaintiff is threatened with irreparable injury to his property by reason of the acts of an
officer proceeding under and by virtue of such act, the suit against such
officer can not be considered as one against the State, but the court will
take jurisdiction of it as a suit against the officer as an individual acting
without constitutional authority, and determine the question of the validity of the act."60 The reasoning is "[tihat an officer charged with the
administration of a law alleged to be unconstitutional is not in so acting
an officer of the State, and that a suit to enjoin him can not be said to be
a suit against the State. . .. "'
In Perry v. Regents of the University System,62 the court established that
defamation is outside the scope of authority of a governmental official. The
plaintiff sued for slander and libel because the defendant had called the
plaintiff a thief. The court stated, "This defendant's contention that he is
immune as a State employee acting within the scope of his authority is
without merit."83 The court provided no reasons for its decision that slander is outside the scope of authority. To be sure, this is contrary to the
position taken by the federal courts.64
5
The recent case of Dukes v. Hinton"
is important because it establishes
that a police officer may use the defense of acting within the scope of his
discretion and reasonable care under the statute. Mrs. Dukes brought suit
to recover damages for the wrongful death of her husband as the result of
injuries received when a car driven by Mr. Dukes was struck at an intersection by a Georgia State Patrol vehicle driven by a trooper. The Georgia
Code exempted "drivers of authorized emergency vehicles when in pursuit
of actual or suspected violators of the law from the general speed restrictions 'only when the driver of said vehicle while in motion sounds audible
57.

Id. at 797-98, 120 S.E. at 123-24. See Larson v. Domestic & Foreign Commerce Corp.,

337 U.S. 682 (1949). But see Pierson v. Ray, 386 U.S. 547 (1967).
58.
59.
60.
61.
62.
63.
64.
65.

Dennison Mfg. Co. v. Wright, 156 Ga. 789, 798, 120 S.E. 120, 124 (1923).
188 Ga. 358, 3 S.E.2d 705 (1939).
Id. at 363, 3 S.E.2d at 709.
Id., 3 S.E.2d at 708-09.
127 Ga. App. 42, 192 S.E.2d 518 (1972).
Id. at 43, 192 S.E.2d at 520.
Barr v. Matteo, 360 U.S. 564 (1959). See K. DAvIs, supra note 3, at 485.
136 Ga. App. 227, 220 S.E.2d 713 (1975).
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signal by bell, siren . . . and when the vehicle is equipped with at least
one lighted lamp displaying a red . . . light. .. ."'6 Mrs. Dukes argued
that the statutory language did not give the state trooper discretion to
determine whether he should give an audible signal in a given situation.
The court rejected the argument and held that whether the care required
by the Code was exercised by the driver and whether the giving of the
audible signal was reasonably necessary under the circumstances were
questions for the jury to determine. 7
Irwin v. Arrendale"8 is an important case in which the court dealt with
the liability of wardens and medical doctors in their dealings with prisoners. In Irwin, a state prisoner brought suit against the medical director of
the prison seeking to recover damages for assault and battery. The prisoner
alleged that the battery occurred when he was x-rayed without his consent.
The defendant doctor demurred, contending that the suit was one against
the state without its consent. As a preface to its decision, the court laid
out the standard of care for a warden: "A jailor or other officer owes to a
prisoner in his care the duty to exercise ordinary diligence to keep him safe
and free from harm, to render him medical aid when necessary, and to
treat him humanely and refrain from oppressing him; and where the officer
is negligent in the care and custody of his prisoner or fails in the performance of his duty to him, and as a result the prisoner is injured or meets
his death, the officer is personally liable."69 The court made it clear that a
warden or other prison official could be liable to the prisoner if he inflicted
corporal punishment in a situation that was unjustified under the law.'
On the sovereign immunity question, the Irwin court held that the suit
for being forcibly X-rayed without consent stated a valid cause of action
against the prison medical director as an individual. The court reasoned:
The relation of physician and patient is a consensual one, and a physician who undertakes to treat another without express or implied consent
of the patient is guilty of at least a technical battery. . . .Any unauthorized and unprivileged contact by a doctor with his patient in examination,
treatment or surgery would amount to a battery. In the interest of one's
right of inviolability of one's person, any unlawful touching is a physical
injury to the person and is actionable."
A clear violation of a statute led to liability in the following cases. In
Mathis v. Nelson,72 the court stated that Georgia Code §68-302 requires
66. Id. at 227-28, 220 S.E.2d at 714. The court was quoting from the former GA. CoDE ANN.
§68-1604 which was repealed by 1974 Ga. Laws 633 at 691.
67. Id. at 228, 220 S.E.2d at 714.
68. 117 Ga. App. 1, 159 S.E.2d 719 (1967).
69. Id. at 3, 159 S.E.2d at 723.
70. Id. at 5, 159 S.E.2d at 724.
71. Id., quoting from Mims v. Boland, 110 Ga. App. 477, 481-82, 138 S.E.2d 902, 906
(1964).
72. 79 Ga. App. 639, 54 S.E.2d 710 (1949).
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that every motor vehicle and tractor shall be equipped with lamps; a
violation of this section constitutes negligence per se. In Mathis, the defendant warden had actual knowledge that employees under his supervision
were driving without lights. The court, therefore, held that he had ratified
these acts and was liable." A woman sued for mental distress in Walker v.
Whittle.74 The defendant sheriff entered the woman's home and arrested
her husband, although he had committed no crime and there was no warrant for his arrest. The court held that
[tihe unlawful arrest constitutes a violation of §26-1502, which provides
as follows: "Any person who shall arrest, confine, or detain a person without process, warrant, or legal authority to justify it, shall be guilty of a
misdemeanor." The unlawful entry into the plaintiff's home . . . is such
a violation of her right of privacy within the confines of her home as to
give her a right of action. 5
In several cases, when the violation of the statute or constitution was not
6 for example, the
clear, liability has been denied. In Richter v. Harris,"
plaintiff sued the speaker and the clerk of the Georgia House of Representatives to recover damages. The plaintiff requested the clerk to present a
petition to the House to impeach certain officials. The clerk, on the counsel
of the Speaker of the House, refused to do so. The court stated that
[wihile it is true that every citizen of this State is given a constitutional
right to petition to those invested with the powers of government, for
redress of grievances, . . . it does not follow that there was a duty upon
the defendants in this case to effectuate the presentation and consideration of such petition. [The clerk and speaker] [o]we to citizens generally
no duty whatsoever in their official capacities. . . . That the legislature
has provided no avenue through which petitions for redress of grievances
may be presented. . . is a matter which is political rather than judicial."
The statute in Gormley v. State" provided that the defendant was charged
with making semi-annual investigations of every bank "subject to his supervision." The court held that the defendant, superintendent of state
banks, was acting within the scope of his authority in not inspecting a
particular bank and, therefore, could defend on the basis of official immunity.7
It is clear, then, that if an official acts within the scope of his authority,
he is entitled to the defense of official immunity. If he acts outside the
73.
74.
75.
76.
77.
78.
for an
79.

Id. at 643, 53 S.E.2d at 714.
83 Ga. App. 445, 64 S.E.2d 87 (1951).
Id. at 450, 64 S.E.2d at 91. The plaintiff lost on procedural grounds, however.
62 Ga. App. 64, 7 S.E.2d 432 (1940).
Id. at 65, 7 S.E.2d at 433.
54 Ga. App. 843, 846, 189 S.E. 288, 290 (1936). See text accompanying note 38, supra,
additional discussion of this case.
Id. at 851, 189 S.E. at 292.
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scope of his authority and commits a tort, then he may be sued individually for damages. In addition, if he acts outside the scope of his authority
but within the "color of his office," then he can be sued on his official
bond.'" "Color of office" is defined as follows: "An officer's acts are done
colore officii when they are of such a nature that his official position does
not authorize the doing of such acts though they are done in a form that
purports they are done by reason of official duty and by virtue of his
office."I"
In the outrageous case of Goforth v.Fidelity & Casualty Co. of New
York, s2 the sheriff and his deputy came to the plaintiffis home and stated
that they had a possessory warrant to take her six day old baby. In fact,
they had no authority. The deputy and the sheriff took the baby from the
mother and delivered it to a couple in a different county. The court held
that the sheriff and deputy were acting outside the scope of their authority
but nevertheless within the "color of office"; therefore, the plaintiff was
able to bring suit on the official's bond.8 3 The key to the case was the fact
that, although the sheriff might have been protected even though the
warrant had been void, he was not protected because he delivered the child
to a couple in another county rather than to the judge as required by
statute.
IV.

MALICE

The second most important exception to the rule of nonliability for
discretionary acts of public officials is that an officer may be liable for
malice. Malice, a vague term, has been defined as "all that is usually
understood by the term 'wilful,' and is further marked by either hatred or
ill will or by such utter recklessness and disregard of the rights of others
as denotes a corrupt or malevolent disposition." 4 The courts have indicated that "an act may be malicious, not because of personal hate or ill
will, but because of a state of mind which is reckless of law and of the legal
rights of citizens. ' 8 In Partainv. Maddox, 6 the court cited the following
test for malice: "'So from all the cases . . the sound rule seems to be that
some words beyond the mere allegations of negligence and failure to perform should be alleged, showing an intent to act wrongfully, willfully,
maliciously, unfaithfully, or in bad faith, or, in other words showing evil
80. Creaser v. Durant, 197 Ga. 531, 29 S.E.2d 776 (1944).
81. Goforth v. Fidelity and Cas. Co. of N.Y., 80 Ga. App. 121, 123, 55 S.E.2d 656, 659
(1949), quoting from Robertson v. Smith, 16 Ga. App. 767, 769, 85 S.E. 991, 992 (1915).
82. 80 Ga. App. 121, 55 S.E.2d 656 (1949).
83. Id. at 125-26, 55 S.E.2d at 659-60.
84. Vickers v. Motte, 109 Ga. App. 615, 619, 137 S.E.2d 77, 80 (1964).
85. Id. at 619, 137 S.E.2d at 80.
86. 131 Ga. App. 778, 206 S.E.2d 618 (1974). See text accompanying note 21, supra, for
an additional discussion of this case.
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intent. . . ."'" The court went on to say that bad faith "imports a dishonest purpose or some moral obliquity, and implies conscious doing of wrong,
and means breach of known duty through some motive of interest or ill
will. "
An examination of Georgia cases may help to clarify the term "malice."
In Vickers v. Motte," the court held that the petition showed malice where
the plaintiff landowner alleged that the defendant, county commissioner
of roads and revenues, had filled the lot next to the plaintiff, even though
the commissioner knew that filling the lot would cause water to flood the
plaintiff's land. The plaintiff had alleged that the commission acted heedlessly, negligently, and in utter disregard of the property rights of the
°
held that the petition suffiplaintiff. The court, in McClellan v. Carter,"
ciently alleged that the defendant, an inspector under the Cattle Tick
Eradication Act, acted wantonly and intentionally. The bull had escaped
from its pen and wandered into the dipping vat where it stayed all night,
which led to its death. In Hodges v. Youmans," the court held that the
plaintiff's petition sufficiently alleged malice when a county commissioner
harassed the plaintiff, who was operating a trailer court. The petition
alleged that the county commissioner issued an unauthorized stop work
order and then illegally voted to deny plaintiff a business license. On the
other hand, the court, in Partain v. Maddox,'" held that no malice was
shown when the defendant, chairman of the Board of Pardons and Paroles,
carried out the request of the governor and locked the plaintiff out of the
State Board of Pardons office.
Two cases dealing with wardens and automobile crashes show the need
for close analysis of the facts in malice cases. In Price v. Owen, 3 the
plaintiff's car was hit by a truck being driven at high speed on the wrong
side of the road by intoxicated convicts. The court held that the warden
demonstrated no malice in merely permitting convicts to drive state vehicles without supervision. In contrast, the court rejected the concept of
malice and instead relied on the theory of ratification in Mathis v.
Nelson.' There, the petitioner's son collided with a tractor that was being
87. Id. at 782, 206 S.E.2d at 621, quoting from State v. American Surety Co., 26 Idaho
652, 145 P. 1097, 1104 (1915).
88. 131 Ga. App. 778, 784, 206 S.E.2d 618, 622, quoting from Spiegel v. Beacon Participations, 297 Mass. 398, 8 N.E.2d 895, 907 (1937).
89. 109 Ga. App. 615, 137 S.E.2d 77 (1964).
90. 30 Ga. App. 150, 117 S.E. 118 (1923). See text accompanying note 54, supra, for an
additional discussion of this case.
91. 122 Ga. App. 487, 177 S.E.2d 577 (1970). See text accompanying note 48, supra, for
an additional discussion of this case.
92. 131 Ga. App. 778, 206 S.E.2d 618 (1974). See text accompanying notes 21 and 86,
supra, for additional discussion of this case.
93. 67 Ga. App. 58, 19 S.E.2d 529 (1942). See text accompanying note 28, supra, for an
additional discussion of this case.
94. 79 Ga. App. 639, 54 S.E.2d 710 (1949). See text accompanying note 72, supra, for an
additional discussion of this case.
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operated on the left-hand side of the road without lights. The collision
occurred at 5:30 a.m., and the plaintiff alleged that he was unable to see
the tractor because it had no lights and because the defendant had recently
passed the tractor and thrown up a great amount of dust. The court held
that there was sufficient evidence of ratification to give the case to the jury
because the defendant had actual knowledge of the fact that an employee
under his supervision was driving without lights. 5 Mathis is also important
because the court avoided the immunity rule by holding that the official
was engaged in a ministerial act: "[T]he act here alleged is the performance of a ministerial, rather than a discretionary function, since it involves
the actual progress of the work and the manner in which it is performed.""
These cases indicate that the term "malice" is flexible and leaves the
courts room to reach a fair result.
V.

POLICE

Police officers are in a class by themselves; they may be held liable for
torts, even though they exercise great amounts of discretion. 7 This status
is due to a widespread failure to understand the scope and importance of
the police function." Few cases exist dealing with the liability of police
officers because policemen are often judgment-proof.
Police may be held liable for false arrest, false imprisonment, or excessive force in making an arrest." Two Georgia cases should be noted. In
Vaughn v. Glenn,'00 police officers were held liable for removing a lawfully
parked automobile from the public streets. After several weeks, the car was
found. It is interesting to note that the case makes no mention of official
immunity. Beverly v. Conner"' involved a suit by a prisoner against a city
police chief, the county sheriff, and auxiliary policemen. The plaintiff
alleged that he was beaten by two officers after he was arrested for a
misdemeanor offense. He claimed that the officers used blackjacks and
that the injuries required 75 to 100 stitches. The federal district court held
that whether unnecessary force had been used and whether the police chief
was negligent in the training of auxiliary police officers were jury questions. 0 1 The jury found in favor of the prisoner.
In Georgia, constables will evidently be treated like police officers. The
court, in Reese v. Bice, stated: "A constable who seizes the property of
95.
96.

Id. at 643, 54 S.E.2d at 714.
Id. at 642, 54 S.E.2d at 713.

97.

K. DAVIS, supra note 3, at 489.

98. VANDALL, POLICE TRAINING FOR TOUGH CALLS: DISCREIONARY
dall, Training to Meet the Police Function, 1971 Wis. L. REV. 547.
99.

K. DAVIS, supra note 3, at 489.

100. 44 Ga. App. 426, 161 S.E. 672 (1931).
101. 330 F. Supp. 18 (S.D. Ga. 1971).
102. Id. at 20.

SrruATIONS (1976); Van-
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another under a void process issued by a court without jurisdiction, or
makes such seizure without benefit of any process at all, is a trespasser and
may be sued for damage resulting to the property from his illegal act."'0 3
Police officers 'may, of course, be liable under federal law. The Civil
Rights Act has been applied where, for example, the officer was accused
of clubbing the plaintiff. 4
VI.

SPECIAL BILLS

A more successful approach than suing the state or the official may be
to seek a special resolution from the General Assembly that will provide
compensation for damages caused by state employees. The Claims Advisory Board' was developed to review such requests and to advise the
legislature. "The effect of the creation of the Claims Advisory Board and
• . .the enactment of hundreds of Compensation Resolutions was to create
a waiver of sovereign immunity as to claims to those citizens injured by
the tortious acts of State employees acting within the scope of their employment who were fortunate enough to be able to obtain the aid of a
member of the General Assembly to prosecute their claim."'0 '
In Trice v. Wilson, 0 a state employee negligently ran into an automobile
being driven by the plaintiff's husband. Both the state employee and the
plaintiff's husband were killed in the resulting crash. The plaintiff petitioned the legislature for compensation and was awarded $14,956.50. She
then brought an action for wrongful death against the administrator of the
estate of the deceased state employee. The defendants argued that the
legislative award barred the present action. The court of appeals held,
however, that the widow's acceptance of the legislative award did not bar
the damage suit against the estate of the employee, but that the amount
of the award could be pleaded in reduction or avoidance of the recovery. 10
Taking Kohler v. Massell'19 and Trice together, the conclusion is that although it is unlawful for the mayor and city aldermen to authorize payment of "moral obligations," it is within the discretion of the General
Assembly.
103. Reese v. Bice, 87 Ga. App. 519, 74 S.E.2d 374 (1953).
104. 42 U.S.C.A. §1983 (1974). See Note, Tort Liability of Law Enforcement Officers
Under Section 1983 of the Civil Rights Act, 30 LA. L. REv. 100 (1969); Note, Limiting the
Section 1983 Action in the Wake of Monroe v. Pape, 82 HARv. L. REv. 1486 (1969). Beverly
v. Connor, 330 F. Supp. 18 (S.D. Ga. 1971). See text accompanying note 101, supra.
105. GA. CODE ANN. §47-504 (1974).
106. Crowder v. Dept. of State Parks, 228 Ga. 436, 443, 185 S.E.2d 908, 913 (1971).
107. 113 Ga. App. 715, 149 S.E.2d 530 (1966).
108. Id. at 715-16, 149 S.E.2d at 531-32.
109. 229 Ga. 359, 191 S.E.2d 830 (1972). See text accompanying note 42, supra.
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WAIVER

Revels v. Tift County"' involved an interesting attempt to skirt the
doctrine of sovereign immunity. Mrs. Revels sued Tift County, the members of the board of commissioners in their official capacities, and the
ordinary of the county for damages she received from falling while in the
Ordinary's Office. Mrs. Revels creatively asserted that "the defendants
waived their immunity from suit. . . by previously compensating a person
. . . for comparable injuries on the same county property, and by purchasing insurance for the purpose of compensating persons for such injuries."'
The court rejected the argument that compensation of persons for similar
injuries created a cause of action, but it gave no reasons for the decision.
In addition, the court held that the procurement of insurance does not
constitute a waiver of sovereign immunity."'
VIII.

CHANGE

Is

FOR THE LEGISLATURE

The Supreme Court of Georgia recognizes that the sovereign immunity
rule has created injustices, but it has taken the position that "[t]he immunity rule now has constitutional status, and solutions to the inequitable
problems that it has posed and continues to pose must now be effected by
the General Assembly.""' A constitutional amendment proposed by the
1973 General Assembly and ratified by the electorate in the 1974 general
election was the basis of the court's decision. The Amendment authorizes
the General Assembly: "'[T]o create and establish a State Court of
Claims. . . . Nothing contained herein shall constitute a waiver of the
immunity of the state from suit, but such sovereign immunity is expressly
reserved except to the extent of any waiver. . . as. . . may hereafter be
provided by act of the General Assembly.'",,"
IX.

CONCLUSION

A person suffering a governmental tort has substantial difficulty recovering in Georgia. A suit against the state is met by the defense of sovereign
110. 235 Ga. 333, 219 S.E.2d 445 (1975).
111. Id. at 333, 219 S.E.2d at 446.
112. Id. at 335, 219 S.E.2d at 447.
113. Sheley v. Board of Public Education for the City of Savannah, 233 Ga. 487, 488, 212
S.E.2d 627, 628 (1975). "In Busbee v. Ga. Conference & C. of Univ. Professors, 235 Ga. 752
(221 S.E.2d 437) (1975), the Supreme Court recognized the above rule [the immunity rule
now has constitutional status], but found that the Regents of the University System of
Georgia had no statutory immunity, based on the fact that a 1785 Act of the General Assembly, expressly waiving the Regents' sovereign immunity, is still in effect." Department of
Human Resources v. Briarcliff Haven, Inc., 141 Ga. App. 448, 449, 233 S.E.2d 844, 845-46
(1977).
114. 233 Ga. at 487-88, 212 S.E.2d at 628, quoting from GA. CONST. art. VI, §5, 1, GA.
CODE ANN. §2-3401 (1977).
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immunity. When the injured party attempts to sue the public official, he
is met by the formidable claim of official immunity. Scaling the walls of
discretion, scope of authority and malice in seeking relief against the official is difficult. The police officer, though often liable, is usually judgment
proof. This leaves the injured citizen carrying the loss.
The impact of the doctrines of sovereign immunity and official immunity is to avoid all the traditional tort policies. Because of these two defenses, the courts may never reach critical issues. The policy of protecting the
governmental unit is given controlling weight, while the equally important
policies of precedent, prevention, economic impact, problems in administration, defendant's ability to carry the loss, and justice are ignored. ' 5 The
first step is for the Georgia legislature to eliminate the defense of sovereign
immunity.
Governmental liability for every injury caused by an official will not
result; there will be no flood of cases. On the contrary, the courts will
permit suits or deny them based on traditional tort policies. Officers who
exercise discretion should continue to be immune from suit by the injured
party, except perhaps when they act with malice."' Numerous state courts
have discarded the defense of sovereign immunity."' In addition, several
state legislatures have reduced the scope of the defense." 8 California, for
example, has passed an innovative statute making the state liable for the
negligence of officials acting within their scope of authority."
Based on the federal and California experiences, Professor Kenneth Culp
Davis argues that for torts by public officials, the suit should be against
the governmental unit rather than the individual official.' 0 He states that:
[A]bolishing sovereign immunity is essential, but it is not enough. The
suit by the injured party against the officer should be cut off. The injured
party should collect from the governmental unit, which then, if it chooses,
should collect from the officer for a deliberate tort but not for negligence. . . .The federal government uses this system for the great bulk of
torts committed by government employees. The Supreme Court in the
Gilman case of 1954 unanimously held that the government could not
collect from an employee for money it had to pay under the Federal Torts
Claims Act, and Congress in 1961 provided that the United States, not the
115. Green, The Duty Problem in Negligence Cases, 28 COLUM. L. REV. 1014-45 (1928);
Green, The Duty Problem in Negligence Cases: II, 29 COLUM. L. REV. 255 (1929); Green,
Duties, Risks, CausationDoctrines, 41 TEXAs L. REV. 42, 46 (1962); 2 F. HARPER and F. JAMES,
THE LAW OF TORTS §20.4 at 1132-33 (1956).
116. K. DAVIS, supra note 3, at 493.
117. Davis lists twenty courts that have abolished portions of sovereign immunity. K.
DAvis, supra note 3, at 468.
118. Davis indicates that ten states have legislatively reduced sovereign immunity. K.
DAVIS, supra note 3, at 468.
119. CAL. Gov. CODE, §825.4 (West 1966) and §825.6 (West Supp. 1977).
120. K. Davis, An Approach to Legal Control of the Police, 52 TEXAs L. REV. 703, 719
(1974).
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driver, is ultimately liable for negligent driving within the scope of government employment. The federal system seems to me just right for motor
vehicle torts, and it should be extended to cover all torts."'
Professor Davis feels that shifting tort liability from the officer to the
governmental unit will have four beneficial effects:
(1) Officers will more diligently protect the public interest, for they will
be relieved of the fear of personal liability if they make a reasonable choice
that turns out to be wrong. (2) The quality of justice to officers will be
improved in that they will no longer be personally liable for such choices.
(3) The quality of justice to injured persons will be improved in that they
will no longer lack a remedy if the officer happens to be judgment-proof.
(4) The proposed system will more effectively deter the commission of
deliberate torts.'2
The doctrines of official and sovereign immunity in Georgia are in need
of an overhaul because they result in the losses from governmental torts
being borne by the injured party. Georgia has taken a step in the direction
of restricting the doctrine of official immunity by providing employee liability insurance for "damages arising out of the operation of any State
owned motor vehicle. . . ." n' However, experiments in the federal government and other states have shown that sweeping changes or merely detailed modifications to these defenses can be executed while preserving the
enthusiasm and vigor of public officials.
121.
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Id. at 719-20.
Id. at 721.
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