Trial Practice and Procedure
By C. Ronald Ellington*

During the 1976-77 survey period the Georgia courts decided several
hundred cases that raised issues of trial practice and procedure. The cases
selected for comment herein are those deemed the most significant because
they either settled unresolved questions or aptly illustrated important, if
familiar, principles of procedure. No effort to discuss comprehensively, or
even to cite, each decided case has been undertaken.
As in the past, the areas of personal jurisdiction and venue will be
discussed first, followed by cases arranged in numerical order under each
rule in the Civil Practice Act. Important amendments during the 1977
legislative session are included in conjunction with the discussion of the
Long-Arm Statute and garnishment.
I.

PERSONAL JURISDICTION

The well-known expansion of the reach of Georgia's Long-Arm Statute
in the 1973 decision of Coe & Payne Co. v. Wood Mosaic Corp.I left several
unanswered questions. The most perplexing of these perhaps is the proper
relationship between subsections (b) and (c) of the Long-Arm Statute2
which provides for personal jurisdiction over a nonresident tortfeasor who:
(b) Commits a tortious act or omission within this State . . . ; or
(c) Commits a tortious injury in this State caused by an act or omission

outside this State, if the tortfeasor regularly does or solicits business, or
engages in any other persistent course of conduct, or derives substantial
revenue from goods used or consumed or services rendered in this State;

If a case arose today where a negligent act committed outside the state
gave rise to injury within the state, which subsection should a court apply?
The cause of action in Coe & Payne arose before the effective date of
subsection (c); the court therefore relied solely on subsection (b) in exerting jurisdiction over the nonresident corporations whose negligent acts
* Professor of Law, University of Georgia School of Law. Emory University (A.B., 1963);
University of Virginia (LL.B., 1966).
The author wishes to express his appreciation to Carol B. Ray, a student at the University
of Georgia School of Law, for her valuable assistance in the preparation of this article.
1. 230 Ga. 58, 195 S.E.2d 399 (1973).
2. GA. CODE ANN. §24-113.1 (1971).
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occurring outside Georgia resulted in injury within the state. Coe & Payne
Co., as the original defendant, sought to implead both the Ohio manufacturer and the Kentucky distributor of an adhesive sold to a Georgia flooring
contractor. The adhesive was alleged to have caused the 1968 Atlanta Gas
Light Tower fire. The supreme court held that the allegedly negligent acts
of the third-party defendants in Ohio and Kentucky respectively which
subsequently caused injury in Georgia did constitute the commission of a
tortious act within the state within the meaning of subsection (b).
Part of the significance of Coe & Payne lay in the supreme court's overruling several decisions by the court of appeals which had construed
subsection (b) narrowly by holding it inapplicable in cases where the negligent act took place outside the state even though it caused injury within
the state. 3 It was to "get around" these court of appeals' decisions that the
legislature amended the Long-Arm Statute in 1970 to add subsection (c).
After the supreme court loosened the restraint on the use of subsection (b)
in Coe & Payne, how was its use to be reconciled with subsection (c)? This
later subsection was clearly intended to reach out-of-state negligent acts
causing injury in the state; but, coupled with that avowed new reach was
a much higher standard of contact with the state keyed to the nonresident
tortfeasor regularly doing or soliciting business or engaging in a persistent
course of conduct or revenue production in the state. In other words,
subsection (c) called for a level of activities that clearly exceeded the
contacts of the Ohio manufacturer of the adhesive subjected to jurisdiction
under re-construed subsection (b) in Coe & Payne.
An earlier survey article speculated that "Coe & Payne may have rendered subsection (c) nugatory. Since that section carries the higher standard of transaction of business within the state and section (b) does not,
subsection (c) may be destined to become nothing more than a curious relic
by courts intent on exercising jurisdiction to the full extent allowed by due
process."' More recently another commentator analyzed the relationship
between the two subsections in light of the Georgia courts' problems with
the retroactivity of the Long-Arm amendments.' Concluding that the General Assembly intended the two sections to cover two different situations-subsection (b) applying to the nonresident who commits a single
tortious act within the state and subsection (c) applying where the act is
outside the state and the injury within-the writer urged "that Coe &
Payne should be limited to its facts and construed as a stopgap measure.''
3. Castleberry v. Gold Agency, Inc., 124 Ga. App. 694, 185 S.E.2d 557 (1971); O'Neal
Steel, Inc. v. Smith, 120 Ga. App. 106, 169 S.E.2d 827 (1969), remanded as moot on other
grounds, 225 Ga. 778, 171 S.E.2d 519 (1969), vacated, 121 Ga. App. 8, 172 S.E.2d 479 (1970).
4. Beaird and Ellington, Annual Survey of Georgia Law: Trial Practice and Procedure,
25 MERCER L. Rav. 265, 269 (1974).
5. Note, The Georgia Long-Arm Statute, 11 GA. L. Rav. 149 (1976).
6. Id. at 180.
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However, the court of appeals in Shellenbergerv. Tanner' and Value Engineering Co. v. Gisell appeared to confirm subsection (c)'s fate as merely
a "curious relic."
In Shellenberger, the court considered the appeals of four nonresident
defendants who contested the exercise of jurisdiction over them pursuant
to the Long-Arm Statute. The plaintiff purchased an airplane in Georgia
from a Georgia corporation against whom he subsequently brought this
action for negligence. In addition to the Georgia defendant, the plaintiff
sued a resident of Texas who was a prior owner of the aircraft; an Oklahoma corporation, which entered into a contract in Oklahoma to sell the
airplane to the Georgia corporate defendant; and two mechanics who
worked on the plane while it was owned by the Texas owner and Oklahoma
corporation, respectively. The complaint alleged negligence .in keeping records, performing inspections, and making repairs to the aircraft.
According to the court of appeals, Coe & Payne signalled a desire to
extend jurisdiction under subsection. (b) "to the maximum limits permitted by due process."' This did not mean however that every act of a
nonresident that somehow caused injury within the state would subject the
nonresident to jurisdiction regardless of how remote or minimal the nonresident's contacts with the state. Consonant with the major federal cases and
the dictates of due process, jurisdiction will be found proper only when:
(1) The nonresident has purposefully done some act or consummated some
transaction with or in the forum (but the actual act or omission resulting
in the injury here need not have occurred in this state). The defendant
need not be physically within the forum when this act or transaction
occurs and a single such instance may suffice; (2) The Georgia plaintiff
must have a legal cause of action in tort against the nonresident, which
arises out of, or results from, the purposeful activity of the defendant
involving this state; a resident is a victum of a "tortious act" when he
suffers an injury here due to an act or omission of negligence occurring
outside this state; and (3) If the requirements of (1) and (2) are satisfied,0
the exercise of jurisdiction over the nonresident must be "reasonable.'
After this restatement of the governing principles, Judge Deen turned
to examine the contacts each nonresident defendant had with Georgia. It
was not enough, Judge Deen concluded, that each defendant had had some
"connection" with the forum by being a former owner or servicing mechanic of the aircraft. Moreover, "a demonstration that a Georgia plaintiff
suffers injury here due to a nonresident's out-of-state act or omission does
not show, without more, that that nonresident has a 'contact' with the
7.
8.
9.
10.

138 Ga. App. 399, 227 S.E.2d 266 (1976).
140 Ga. App. 44, 230 S.E.2d 29 (1976).,
138 Ga. App. at 407, 227 S.E.2d at 273.
Id.
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forum."" Thus, the motions to dismiss for lack of jurisdiction of the Texas
owner and the two mechanics, whose only contact with the forum was the
fortuitous prior ownership or repair out of state of the aircraft, should have
been granted.
However, the Oklahoma corporation's sale of the aircraft in Oklahoma
to the Georgia corporation for resale, placed the airplane into the stream
of commerce and supplied the needed "purposeful contact" with the state
allowing the Georgia courts to assert personal jurisdiction. Although these
activities would not have been substantial enough to subject the Oklahoma
corporation to jurisdiction under subsection (a) for "[transacting] any
business within this state,"' 2 it had by its own volition "causal responsibility"' 3 for the aircraft's presence in Georgia and thus could be made to
answer for negligent acts occurring in Oklahoma which led to injuries in
the forum. While the court did not address the issue directly, from its
discussion of subsection (a) and its exclusive utilization of subsection (b),
one can infer that neither the Oklahoma corporation nor the individual
nonresidents could have been reached under subsection (c). Thus, in a case
to which both subsections (b) and (c) were applicable, the court chose
subsection (b) as the basis for decision.
The choice of subsection (b) in preference to (c) was expressly declared
in Value Engineering Co. v. Gisell." The plaintiff brought suit in Georgia
against Delta Airlines and Value Engineering alleging that she as a Delta
passenger had been exposed to radiation causing her physical and genetic
injury. The radiation supposedly leaked from a shipment of radioactive
material which Value Engineering had packaged and shipped. Value Engineering, a Virginia corporation, engaged in no manufacturing and had no
business dealings at all in Georgia. The small vial of radioactive material
was delivered to Delta's Washington, D.C. freight office for shipment to a
lab in Louisiana. The air bill received by Value Engineering as shipper
showed that the package would be routed on a Delta flight through Atlanta. Ms. Gisell left Washington on the plane that carried the package.
After the shipment arrived in Louisiana, dangerously high radiation levels
were noticed.
Value Engineering moved to dismiss the complaint for lack of jurisdiction contending that it had no control over the route through Georgia, that
it only sought to ship a package from Washington, D.C. to Louisiana, and
that its contact with Georgia was fortuitous and not part of any purposeful
activity in Georgia.
The first issue addressed by the court was which subsection of the LongArm Statute should apply. Citing Coe & Payne the court stated that "since
11.
12.
13.
14.

138
GA.
138
140

Ga. App. at 409, 227 S.E.2d at 274.
CODE ANN. §24-113.1(a)(1971).
Ga. App. at 412, 227 S.E.2d at 276.
Ga. App. 44, 230 S.E.2d 29 (1976).
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the adoption of subsection (c) the Supreme Court has reversed this court's
previously limited interpretation of subsection (b) and extended the exercise of jurisdiction over nonresident parties 'to the maximum extent permitted by procedural due process."'' Citing Shellenberger,the court noted
that the defendant does not need to be physically present within the forum
to be reached for injuries caused in this state. Jurisdiction could be upheld
because Value Engineering had knowledge that the radioactive shipment
would pass through Atlanta; thus, it was foreseeable that any negligence
in packing could have tortious consequences here. The decision emphasized the affirmative steps taken by the defendant to place the package in
interstate commerce to go to Louisiana and its own choice of Delta as the
carrier. That purposeful activity was sufficient.
Not only did the court of appeals in Value Engineering choose to apply
subsection (b), but it specifically rejected the applicability of subsection
(c) as a limitation. It goes without saying that Value Engineeringreveals
a remarkable jurisdictional "reach"-one that could scarcely be imagined
five years ago.
A major loophole in Georgia's jurisdictional scheme was closed by the
General Assembly in 1977 with an amendment' 6 which added a new definition of "nonresident" for the purpose of fixing the coverage of the LongArm Statute. Based on the supreme court's decision in Thompson v.
Abbott'7 interpreting the literal language of the statute, only nonresidents
could be served under the Long-Arm Statute and a nonresident was a
person who was not a resident at the time the cause of action arose. Thus,
there was in fact no guaranteed way for Georgia to be the forum for an
injured citizen when his suit was against a former resident who moved to
another state before service of process was perfected, even though the cause
of action arose in Georgia and both parties had been citizens of this state
at the time. This situation was clearly anomalous since due process permitted the state to provide a forum for a citizen injured in the state by a
nonresident only temporarily passing through.". The contacts between a
former resident and the forum state are both quantitatively and qualitatively much greater.
The 1977 amendment sought to rectify this problem by redefining the
term "nonresident," following Justice Hill's suggestion in his dissent in
Webb v. Oliver" that the time of perfecting service should control. Now,
in addition to the old definition that keyed nonresidency to the time when
the cause of action arose, the amendment provides that:
15.
16.
17.
18.
19.

Id. at 46, 230 S.E.2d at 30.
GA. CODE ANN. §24-117 (Supp. 1977).
226 Ga. 353, 174 S.E.2d 904 (1970).
Hess v. Pawloski, 274 U.S. 352 (1927).
234 Ga. 361, 216 S.E.2d 76 (1975).
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The term "nonresident" shall also include an individual, or partnership,
association or other legal or commercial entity (other than a corporation)
who, at the time a claim or cause of action arises under section 1 of this
Act, was residing, domiciled, organized or existing in this State and subsequently becomes a resident, domiciled, organized or exists outside of this
State as of the date of perfection of service of process as provided by
section 3 of this Act."
Presumably, if a person is a nonresident when the cause of action arises,
the old definition includes him, and the Long-Arm Statute is applicable
in accordance with the traditional rules. If a person is a resident when the
cause of action arises and then moves to another state, the new definition
obtains and personal jurisdiction may now be had over the former resident.
Why the legislative draftsmen used this two-tier definitional approach is
unclear. It would seem preferable simply to have replaced in toto the old
definition with a new definition couched exclusively in terms of residency
at the time service of process is attempted as the moment for determining
coverage under the statute. While the aim of the amendment in closing this
silly loophole is highly commendable, one might wish for a neater device
2
instead of this rather patched-up, two-barrel definition. '
The amendment became effective March 23, 1977, and applies to all
actions pending at that time or filed subsequently. A similar amendment
in 1957 to the Nonresident Motorist Statute was of course declared uncon2 2
stitutional in the much-decried case of Young v. Morrison.
It is confidently to be hoped and expected that the Georgia appellate courts that
brought us Coe & Payne and its progeny will have no difficulty today in
applying a minimum contacts analysis and finding due process easily satisfied by assertions of personal jurisdiction over former residents for causes
of action arising in this state.

HI.

GARNISHMENT

The survey period saw still another round of legal ping-pong played
GA. CODE. ANN. §24-117 (Supp. 1977).
21. An illustration of the problem this amendment was designed to cure may be found in
Stewman v. Magley; 135 Ga. App. 545, 227 S.E.2d 277 (1976). Stewman, the defendant, had
begun to work in Georgia and was looking for a house to buy; his family remained at his old
home in Tennessee. On the very day Stewman closed the purchase of his new home in
Atlanta, the automobile collision which gave rise to this cause of action occurred. The defendant later moved back to Tennessee and denied jurisdiction, claiming that he was a resident
of Georgia at the time of the accident but now, at the time of service two years later, was a
nonresident residing in Tennessee and thus could not be served under the Long-Arm Statute.
After considering all the evidence of the family's activities, the court concluded that the
defendant's legal domicile at the time of the accident was Tennessee; therefore, service under
the Long-Arm Statute was upheld. Under the 1977 amendment, the same result would be
reached but by an easier route.
22. 220 Ga. 127, 137 S.E.2d 456 (1964). See Beaird and Ellington, Annual Survey of
Georgia Law: Trial Practice and Procedure,26 MERCER L. REv. 239, 240 (1974).
20.
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between the courts and the General Assembly over the requirements of a
constitutionally acceptable garnishment statute. A court once again declared the garnishment statute unconstitutional and the legislature once
again responded by amending it to meet the court's objections. To better
understand the new developments, it is necessary to review the recent
history of garnishment statutes in Georgia. The old (pre-1975) law, Title
46, provided a unitary procedure to be used for both pre-judgment and
post-judgment garnishment. In the 1975 decision of North GeorgiaFinishing, Inc. v. Di-Chem, Inc.,3 involving a pre-judgment garnishment, the
United States Supreme Court held that the pre-1975 law violated due
process in three ways: there was no provision for participation by a neutral
judicial officer; the affidavit on which the writ of garnishment was issued
could be based on non-factual conclusory allegations; and there was no
automatic right to a prompt post-seizure hearing. In July 1975, the General
Assembly amended Title 46 to conform it to the requirements of DiChem. 4 A few months later, in 1976, the legislature attempted a comprehensive restructuring of the statute, setting up separate, distinct procedures for pre-judgment and post-judgment garnishment. 5 The prejudgment garnishment provisions adhered closely to the suggestions of DiChem by providing notice to the defendant, requiring the posting of a
bond, an affidavit based on specific facts, and the supervision by a judge
of a court of record. Very importantly, it assured the defendant a hearing
within 10 days if he challenged the affidavit grounds on which the garnishment was issued.
The new post-judgment provisions, however, were noticably truncated
and more lenient, presumably because the opportunity for mistake and
abuse was not considered as great once the plaintiff had obtained a final
judgment on the merits of the underlying dispute. The summons could be
issued by a clerk on the basis of an affidavit by the plaintiff describing the
judgment and amount claimed. The legislature included no procedure for
giving notice to the defendant. At about the same time the General Assembly was approving this new garnishment statute, the Georgia Supreme
Court was declaring the pre-1975 law unconstitutional even as applied to
post-judgment garnishments. In Coursin v. Harper26 the majority found
little difference between pre- and post-judgment garnishments for purposes of applying procedural due process standards. Justice Hall dissented
vigorously, arguing that the post-judgment garnishment proceeding was
significantly different because there the debtor had already had a full
adversary hearing on the creditor's underlying claim. However, after
Coursin it came as no surprise that in City Finance, Inc. v. Winston,2" the
23.
24.
25.
26.
27.

419 U.S. 601 (1975).
1975 Ga. Laws 1291.
1976 Ga. Laws 1608.
236 Ga. 729, 225 S.E.2d 428 (1976).
238 Ga. 10, 231 S.E.2d 45 (1976).
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supreme court declared the 1976 post-judgment garnishment statute unconstitutional.
Justice Jordan, in City Finance, relied on the deficiencies of the old law,
as enumerated in Coursin, to reach the conclusion that the 1976 statute
likewise "failed to meet the requirements of judicial supervision and notice."28 Justice Hall again dissented, noting that the Georgia Supreme
Court was the only appellate court in the country to equate pre-judgment
and post-judgment due process requirements.2
Once again the General Assembly amended Title 46.30 The 1977 amendment mandates initial judicial supervision by a judge or by a clerk of the
court acting pursuant to locally promulgated rules. Additionally, the new
law offers the plaintiff seven methods of notifying the defendant that a
garnishment action has been filed against his debtor. This revision, however, does not contain any parallel to §46-206 which allows a pre-judgment
defendant to traverse the plaintiff's .affidavit and thereby obtain a speedy
hearing on the legality of the garnishment. It may be that a prompt postseizure hearing is afforded the defendant in a post-judgment garnishment
context by §46-401 which provides a method by which a defendant may
become a party to the pending garnishment action between the plaintiff
and garnishee by filing a traverse to the plaintiff's affidavit. If §46-401,
which appears physically as part of the pre-judgment garnishment section,
can be read into post-judgment garnishment proceedings as well, the constitutional defects in the Georgia garnishment statutes seem finally to be
cured. However, if §46-401 or some other provision does not provide the
defendant with an automatic opportunity to be heard, the game of ping
pong will commence anew.
III.

VENUE

Those who are at all familiar with the venue rules in Georgia will not be
surprised by yet another example in which identical rules in the Civil
Practice Act and the Federal Rules of Civil Procedure yield strikingly
different results in practice. The plaintiff bank in Haley v. Citizens &
Southern National Bank of Augusta31 brought an action against two joint
guarantors to recover on two promissory notes. Venue was proper in Richmond County because one of the guarantors resided there. The bank also
attempted to assert an additional claim against the Bibb County defendant individually. This defendant objected to venue of the separate claim,
contending that suit on her individual note was only possible in the county
of her residence. C&S relied on C.P.A. rule 18 for its right to join all claims
28. Id. at 11, 231 S.E.2d at 46.
29. Id. at 13, 231 S.E.2d at 47.
30. GA. CODE ANN. §§46-102,-105,-301(a),(b) (Supp. 1977).
31. 141 Ga. App. 13, 236 S.E.2d 362 (1977).
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it had against a proper party defendant in one action. In fact, federal rule
18 had once been amended, in response to a case amazingly similar to
Haley, to allow the joinder of all claims.32 Under federal procedure, once
the parties are properly joined under rule 20, separate claims may be
pleaded against any one defendant or combination of defendants. However, the court of appeals followed the lesson of Register v. Stone's Independent Oil Distributors and refused to allow the claim against the individual defendant.
C&S could have avoided the problem with better litigation strategy. The
original action could have been brought against both defendants as joint
guarantors in Bibb County; then venue for the individual claim against the
Bibb County resident would have also been proper. Practitioners should
be forewarned after Haley that despite C.P.A. rule 18, independent claims
cannot be brought against nonresident joint-tortfeasors or promisors even
though venue is properly laid for the main claim against both jointly.
Where separate claims are to be asserted against each jointly sued defendant, Haley regrettably means that there is no one state forum where the
entire law suit can be heard.
The court of appeals moved another step in defining what constitutes
"an office" and "transacting business" for the purpose of Ga. Code Ann.
§22-404(c). 4 In Atlanta Dairies Cooperative v. Scott,35 plaintiff Scott and
others brought suit for redemption of preferred stock against Atlanta Dairies in Putnam County. The plaintiff contended that venue was proper
because Atlanta Dairies had an office and was transacting business in
Putnam County. Service was made on one Paul Singleton as an agent of
the corporation. Atlanta Dairies moved to dismiss and presented affidavits
denying that Singleton was an agent of the corporation. The record revealed that Singleton was a truck dispatcher who manned a small office
equipped with a telephone. Atlanta Dairies made no retail sales in Putnam
County nor did Singleton have any responsibility for dealing with the
32. Federal Housing Adm'r v. Christianson, 26 F. Supp. 419 (D. Conn. 1939), in which
three co-makers were sued by an indorsee who also attempted to sue two of the makers on
another note. The Advisory Committee's notes on rule 18 state: "Rule 18(a) is now amended
not only to overcome the Christiansondecision and similar authority, but also to state clearly,
as a comprehensive proposition, that a party asserting a claim (an original claim, counterclaim, cross-claim, or third-party claim) may join as many claims as he has against an
opposing party." 39 F.R.D. 87 (1966).
33. 227 Ga. 123, 179 S.E.2d 68 (1971).
34. GA. CODE ANN. §22-404(c) (1977) provides: "(c) For the purpose of determining venue,
each domestic corporation and each foreign corporation authorized to transact business in
this State shall be deemed to reside and may be sued on contracts in that county in which
the contract sought to be enforced was made or is to be performed, if it has an office and
transacts business in that county. The residence established by this subsection shall be in
addition to, and not in limitation of, any other residences that any domestic or foreign
corporation may have by reason of other laws."
35. 140 Ga. App. 820, 232 S.E.2d 130 (1976).
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public. The office's only purpose and Singleton's only functions were to
coordinate bulk milk pickups and troubleshoot if any difficulties arose.
The court began with the general proposition that a Georgia corporation
can only be sued where its registered office is located, unless the prerequisites for suing in some legislatively created alternative place of venue can
be met. In determining whether the prerequisites were met, the court
defined "office" or "place of business" to mean a place where the public
is impliedly or expressly invited to come and transact business with its
owner. This definition led to the conclusion that venue was improper because
Atlanta Dairies has no office or place of business from which it deals with
the general public, operates a plant or makes retail sales in Putnam
County within the contemplation of these definitions. The only installation maintained there is the dispatcher's office, and he deals solely with
the truck drivers in directing their daily schedules, changing tires and
making minor repairs on the trucks14
IV.

SCOPE OF THE C.P.A.

As mentioned in last year's article,37 the 1976 decision in Sellers v. Home
FurnishingCo. 38 threatens to undermine uniformity of procedure in municipal courts. Sellers held that local rules of procedure differing from the
C.P.A. would be given effect where the General Assembly authorized such
rules subsequent to the enactment of the C.P.A. Johnson v. Barnes9 demonstrates the inverse of that proposition: the C.P.A. controls if enacted
subsequent to the statute authorizing the conflicting local rule of procedure. The conflict in Johnson was between the C.P.A.'s mandated automatic dismissal of an action after five years without a written order being
entered and the State Court of DeKalb County's two year want of prosecution provision. The supreme court ruled that the state court must follow
the five-year limit set by the C.P.A. since it represented the latest intention of the legislature. While the court has reaffirmed in Johnson the
"latest in time" rule to resolve conflicts between the C.P.A. and local rules
of practice in such state courts, it remains unfortunate that that principle
sometimes forces the C.P.A. to give way.
V.

SERVICE

During this survey period, the Georgia appellate courts decided four
cases clarifying who are proper persons to be served under C.P.A. rule 4(d).
36. Id. at 822, 232 S.E.2d at 133.
37. See Beaird and Ellington, Annual Survey of Georgia Law: Trial Practice and
Procedure, 28 MERCER L. REV. 257, 269 (1976).
38. 235 Ga. 831, 222 S.E.2d 34 (1976).
39. 237 Ga. 502, 229 S.E.2d 70 (1976).
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In Cousby v. J.T. Bickers Realty Co.,10 service upon a person designated
by the company president to receive service of process was held proper.
The person so designated performed the duties of office manager and was
responsible for signing checks, typing dispossessory warrants, and answering garnishments. On the other hand, plaintiffs must take care that a mere
employee without authority to bind the corporation is not served. In Thoni
Oil Co. v. Tinsley," process was left at a service station operated by the
-defendant with a person who identified himself as the manager. The court
found that this person had no discretionary power or managing authority;
service of process was hence insufficient.
Atlanta Dairies Cooperative v. Scott 2 also involved an issue under rule
4(d). Atlanta Dairies denied that Singleton, who manned the small Putnam County office, was "an agent" of the corporation. After reviewing the
distinction made in previous cases between an agent and a servant or
employee, the court concluded that Singleton had no responsibility equivalent to that of an agent. As in Thoni, service on a person without managing
authority was not sufficient to bind the corporate defendant.
Additionally, the court of appeals found in Williams v. Mells43 that
service on an adult boarder in defendant's dwelling house satisfied rule
4(d)(7). There the return indicated personal service on Williams, but a
question of fact was created when he offered evidence that someone else
accepted the process. The trial court ruled against the defendant on this
issue, and the appellate court refused to disturb this ruling. The court
buttressed its argument by citing Adams v. Citizens & Southern National
Bank" for the proposition that service on a boarder was sufficient particularly where the defendant had actual notice of the suit.
VI.

PLEADING

Most modern rules of procedure permit a plaintiff to plead alternative
and inconsistent claims. 45 But under no system should a plaintiff be permitted to recover damages twice for the same injury. The time at which
the plaintiff must make an election differs. Some states put the plaintiff
(or defendant on a counterclaim) to an election before the case goes to the
jury where the claimant must choose under which theory he desires a
recovery.'6 In Georgia, the claimant may defer making this selection until
40. 139 Ga. App. 250, 228 S.E.2d 214 (1976).
41. 140 Ga. App. 887, 232 S.E.2d 162 (1977).
42. 140 Ga. App. 820, 232 S.E.2d 130 (1976). For more discussion of the facts see the text
accompanying note 35, supra.
43. 138 Ga. App. 60, 225 S.E.2d 501 (1976).
44. 132 Ga. App. 622, 208 S.E.2d 628 (1974).
45. GA. CODE ANN. §81A-108(e)(2) (1972) provides in part that: "A party may set forth
two or more statements of a claim or defense alternately or hypothetically, either in one count
or defense or in separate counts or defenses ....
46. E.g., Wallace v. Bounds, 369 S.W.2d 138 (Mo. 1963) (claimant may plead alterna-
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after the jury has returned the verdict but prior to the formulation and
entry of judgment. This rule was announced by the court of appeals in UIV
Corp. v. Oswald.47 There the plaintiff sought to recover a deficiency pursuant to a security agreement after repossession and sale of an automobile.
The defendant counterclaimed for statutory damages for wrongful disposition (a contractual remedy) and for tortious conversion. The state court
entered judgment for the defendant under each count, but the court of
appeals reversed, ruling that the two counts were inconsistent and the
defendant could not be awarded both."' In remanding the case to enable
the defendant to make an election, the court stated that: "[W]hile the
claimant, or counterclaimant as in this case, is not required to make an
election between inconsistent remedies prior to the verdict, he must make,
and be given the opportunity to make, an election prior to the formulation
and entry of judgment."'"
VII.

DEFENSES

Two cases decided in the past year illustrate why a 12(f)50 motion to
strike is a disfavored motion. In both instances, with the benefit of hindsight, it appears that the motion was used improperly. In Unigard Insurance Co. v. Kemp,"' the court of appeals reversed the trial court and held
that a trial court may not consider evidence outside the pleadings on a
motion to strike. This holding is consistent with federal case law. Wright
and Miller reason that "if matters outside the pleadings were freely presented and considered, motions under Rule 12(f), especially those testing
the legal sufficiency of a defense, might be transformed into motions testing the factual or evidentiary, as well as the legal, basis for the challenged
pleading and would serve much the same function as a motion for sum5' 2
mary judgment.
In Leggett v. Benton Brothers Drayage & Storage Co.,53 the court of
appeals affirmed the granting of a motion to strike when it appeared from
the face of the complaint that the statute of limitations had run. However,
the court made it clear that the proper motion would have been a motion
to dismiss but affirmed since the plaintiff was not prejudiced. The Leggett
tively and inconsistently but cannot submit inconsistent and contradictory theories of recovery to the trier of fact).
47. 139 Ga. App. 697, 229 S.E.2d 512 (1976).
48. This is based in part on GA. CODE ANN. §3-114 (1975) which provides that, "A plaintiff
may pursue any number of consistent or inconsistent remedies against the same person or
different persons until he shall obtain a satisfaction from some of them."
49. 139 Ga. App. at 699, 229 S.E.2d at 514.
50.

GA. CODE ANN. §81A-112(f) (1972).

51.

141 Ga. App. 698, 234 S.E.2d 539 (1977).

52.

5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE §1380, at 789 (1969)

(hereinafter cited as WRIGHT & MILLER).
53. 138 Ga. App. 761, 227 S.E.2d 397 (1976).
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court found a two-year limit applicable for lost wages and lost earning
capacity after analyzing several conflicting lines of cases to discern
whether the four-year statute of limitations for injury to personalty or the
two-year limitation for injury to the person should apply. The court in
Leggett overruled Davis v. Patrick" to the extent that it was inconsistent
with the applicability of the two-year statute of limitations and reaffirmed
the early case of Dalrymple v. Brunswick Coca-Cola Bottling Co., 55 which,
on similar reasoning, held the two-year statute of limitations applicable to
damages for lost wages.
VIII.

AMENDMENTS

Under rule 8(c) certain defenses such as the statute of limitations, estoppel, res judicata, and others must be asserted affirmatively in the answer
4
if they are to be put in issue at trial. Security Insurance Co. v. Gill"
dealt
with the right of a party to amend his answer to set forth one of these
affirmative defenses. Citing the liberality of amendment under rule 15(a),
which permits amendments as of right at any time before the entry of a
pre-trial order, the court of appeals held that an answer could be amended
to add such a defense. The appellants had claimed that rule 8(c) required
these defenses to be pleaded in the answer as initially filed. This contention was rejected because a party may not always, as here, be aware of the
defense until after discovery. These affirmative defenses are to be distinguished from the rule 12(b) defenses which are waived if not timely as57
serted either in a pre-answer motion or in the answer as originally filed.
The freedom of amendment under rule 15 is limited, however, by rule
21 which provides that parties may only be added or dropped by order of
the court. Clover Realty Co. v. Todd5 s illustrates the mistake of utilizing
rule 15 to add a party without obtaining the permission of the court. The
plaintiff amended its original complaint before entry of a pre-trial order
to add an auction company as another defendant. The supreme court
affirmed the trial court's granting of the auction company's motion to
dismiss on the grounds that it could not be added as a defendant even as
a matter of right since no court order, as required by rule 21, was first
obtained.59
A properly amended complaint may add a party plaintiff even after the
54. 128 Ga. App. 677, 197 S.E.2d 743 (1973).
55. 51 Ga. App. 754, 181 S.E. 597 (1935).
56. 141 Ga. App. 324, 233 S.E.2d 278 (1977).
57. See Price v. Prophitt, 131 Ga. App. 23, 205 S.E.2d 30 (1974). Cf. GA. CODE ANN. §81A112(h)(1) (1972).
58. 237 Ga. 821, 229 S.E.2d 649 (1976).
59. Humble Oil Ref. Co. v. Fulcher, 128 Ga. App. 606, 197 S.E.2d 416 (1973), suggests
that notice to present parties is a necessary step in a motion to add a new party although
the proposed new party is not entitled to notice other than service.

MERCER LA W REVIEW

[Vol. 29

statute of limitations has run. In Downs v. Jones, a father brought suit
as next friend for injuries to his minor daughter caused by the defendant's
dog. The defendant moved to strike the counts of the complaint that related to the child's medical bills for which the father was liable. Although
the statute of limitations had run, the plaintiff sought leave to amend,
adding himself as a plaintiff in his own behalf.
Citing federal precedents construing the identical federal rule, the court
of appeals allowed the child's father to be added in this changed capacity.
Wright and Miller explain the use of the rule 15(c) provision on relation
back of amendments in this way: "Although an amendment that seeks to
add a new plaintiff who asserts an entirely different claim will not relate
back, an amendment by which plaintiff seeks to add a claim in another
capacity has been held to relate back by several federal courts."'" In
Downs, the court of appeals concluded that the defendant had been given
notice of the occurrence before the running of the statute, and since the
father's individual claim arose out of the same conduct, transaction, or
occurrence set forth in the original pleading, the relation back of the
amendment was allowable.
IX.

PARTIES AND CLAIMS

Champion v. Wells62 presented the court of appeals with the question of
whether a defendant may initially assert a counterclaim after the applicable statute of limitations has run, when the plaintiff has refiled his suit
pursuant to Ga. Code Ann. §3-808.13 In the original suit, which the plaintiff
voluntarily dismissed prior to the verdict being returned, the defendant
asserted no counterclaims. When the plaintiff reinstituted suit pursuant
to §3-808, the defendant for the first time counterclaimed for his injuries
and filed a third-party complaint and crossclaim against the ultimate third
*party defendant. The trial court dismissed the counterclaim and granted
the third party defendant's motion for summary judgment on the grounds
that the statute of limitations had run.
Since the plaintiff was allowed to recommence suit without the bar of
the statute of limitations, the defendant argued that he should be allowed
to recover damages on a counterclaim arising from the same occurrence.
The court of appeals found that §3-808 was inapplicable; the relevant
provision was Ga. Code Ann., §3-810,64 which extends the period of limita60. 140 Ga. App. 752, 231 S.E.2d 816 (1976).
61. 6 WRImH & MILLER, supra note 52, §1501 at 525, 526; See Williams v. United States,
405 F.2d 234 (5th Cir. 1968).
62. 139 Ga. App. 759, 229 S.E.2d 479 (1976).
63. GA. CODE ANN. §3-808 (1975) permits a plaintiff to recommence his suit within six
months after taking a voluntary dismissal without being barred by the original statute of
limitations.
64. GA. CODE ANN. §3-810 (1975) provides: "The limitations of time within which various
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tion for asserting counterclaims or crossclaims until the filing of the answer, where the principal claim was timely filed. Had the instant lawsuit
been the original claim timely filed, the defendant's tactics in asserting his
counterclaim after the statute ran, but in the answer, would have succeeded. However, the defendant did not assert his claims in the first lawsuit, and by the time the second lawsuit was commenced, the statute of
limitations had already run. Although the plaintiff could refile his previously dismissed suit around the statute pursuant to §3-808, that refiling
does not trigger the application of §3-810. However, the third-party complaint for contribution was timely as the next case explains.
The choice of the applicable statute of limitations in a third-party action
for contribution was presented in Evans v.Lukas. 5 Judge Deen analyzed
the nature of a third-party action for contribution and focused on its essential characteristic of being an independent suit between the third-party
plaintiff and the third-party defendant "in which the third-party defendant is secondarily liable to the third-party plaintiff rather than directly
liable to the original plaintiff."6 The running of the statute of limitations
in the main action does not preclude the third-party action for contribution. The statute only begins to run on the third party claim once judgment
in the main action is entered or settlement is made. The court said that
although the right to contribution did not strictly accrue until after judgment, the third-party action was maintainable under C.P.A. rule 14 as a
way of accelerating the determination of the rights of the parties. 7
5
Latex Filler & Chemical Co. v. Chapman"
is a good illustration of how
rule 14 can be used to pull together a case with many strands for a single
determination of the rights of the parties. Latex encompassed two lawsuits
occasioned by a car-truck accident. The original action was brought by
Cheeks, a passenger in the car driven by Chapman, against Latex, owner
of the truck, driven by its servant, Peters. Latex denied liability and impleaded Chapman for contribution. Chapman, rather than asserting his
counterclaim in that action, began a new suit against both Latex and
actions may be commenced and pursued within this State to enforce the rights of the parties
are extended, only insofar as the enforcement of rights which may be instituted by way of
counterclaim and cross-claim, so as to allow parties, up to and including the last day upon
which the answer or other defensive pleadings should have been filed, to commence the
prosecution and enforcement of rights by way of counterclaim and cross-claim provided that
the final date allowed by such limitations for the commencement of such actions shall not
have expired prior to filing of the main action.
65. 140 Ga. App. 182, 230 S.E.2d 136 (1976).
66. Id. at 184, 230 S.E.2d at 138.
67. Independent Mfg. Co. v. Automotive Prod. Inc., 141 Ga. App. 518, 233 S.E.2d 874
(1977), relied on Evans and extended its principle to include a third-party action for common
law indemnity.
68. 139 Ga. App. 382, 228 S.E.2d 312 (1976). This interesting litigation reached the appellate courts last year on an issue of venue and was cited in Beaird and Ellington, supra note
37 at 265-66.
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Peters. The claim against Peters could also have been asserted in the first
suit as a fourth-party action. Latex and Peters answered Chapman's complaint and moved to dismiss because there was a prior pending suit involving the same cause of action. The trial court permitted Chapman to proceed against Peters and allowed the claim against Latex to be asserted by
amendment as a compulsory counterclaim in the impleader action in the
original suit by Cheeks. The court of appeals affirmed, rejecting Latex's
argument that the counterclaim against it as master barred an action
against Peters as servant. The court found that Peters was not a party to
any of the prior claims and was not in privity with Latex.
Young v. Jones69 represents the principle that a counterclaim is not
subject to dismissal just because the main action has been dismissed. The
court ruled that "where a counterclaim can be adjudicated without regard
to the main claim, it should be judicially considered even though the main
claim has been dismissed."7
In Kitchens v. Lowell the court of appeals clarified its earlier decision
in Blount v. Kicklighter" concerning when an "omitted" counterclaim
should be allowed. The appellant had argued that the counterclaim in
question was compulsory and therefore must be tested by C.P.A. rule 13(f);
appellee had urged on the other hand that the counterclaim was permissive
and rule 13(f) did not apply.
The court of appeals said that rule 13(f) applies to both permissive and
compulsory counterclaims; however, it recognized that the type of counterclaim involved was one factor to be considered in determining whether to
allow a late counterclaim. Rule 13(f) permits a pleader, with leave of court,
to set up a counterclaim by amendment where it was omitted through
"oversight, inadvertence, or excusable neglect, or when justice requires." ' 7
The court in Kitchens, concerned that the Kicklighter decision overemphasized the first three reasons given in the rule to the exclusion of the
fourth, held that "if justice requires it" is an independent ground for allowing the counterclaim even though the other requirements were not met.
The "omitted" counterclaim was allowed to be filed late in the instant case
because it did arise from the same transaction as the plaintiff's claim, the
plaintiff was not surprised since the defendant had stated some of these
same facts earlier as a defense, and the plaintiff had been offered but
declined a continuance.

X.

DISCOVERY

In Georgia InternationalLife Insurance Co. v. Boney,74 the court of ap69.
70.
71.
72.
73.
74.

140 Ga. App. 66, 230 S.E.2d 32 (1976).

Id. at 67-68, 230 S.E.2d at 33.
139
125
GA.
139

Ga. App. 526, 228 S.E.2d 923 (1976).
Ga. App. 159, 186 S.E.2d 543 (1971).
CODE ANN. §81A-113(f) (1972).
Ga. App. 575, 228 S.E.2d 731 (1976).
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peals defined the showing required to overcome the protection afforded a
party's work product by C.P.A. rule 26(b)(3). The administrator of Boney's
estate, in connection with a suit to collect on two credit life insurance
policies, sought certain investigative reports prepared by the defendant
insurance company. The trial court, apparently proceeding on the assumption that the insurance company had successfully demonstrated that these
items were work product, nevertheless ordered the documents produced
because the administrator asserted that they were necessary to plaintiff's
case and otherwise unavailable.
The court of appeals relied on the language of rule 26(b)(3) and held that
"substantial need" and "undue hardship" were not satisfied by the plaintiff's bare assertion of the necessity and unavailability of the documents.
The court, finding no Georgia cases interpreting these standards, looked
to federal decisions which put the burden of establishing substantial need
and demonstrating undue hardship on the moving party. More than a bare
assertion was needed to overcome the conditional protection enjoyed by
work product.
Reading Boney in light of the 1975 decision in ClarkstonIndustries, Inc.
v. Price," the following method of ascertaining the discoverability of disputed documents emerges: The party asserting work product immunity
must first demonstrate that the documents were prepared for trial or in
anticipation of litigation and that they contain mental impressions, conclusions, opinions, or legal theories of the preparer;76 if the defender of the
documents is thus successful, the burden then shifts to the party seeking
discovery to demonstrate factually the substantial need and undue hardship needed to overcome the conditioned immunity.
X1.
A.

TRIALS AND JUDGMENTS

Dismissals-Rule41

The Georgia rule allowing the plaintiff to voluntarily dismiss the action
late in the proceedings has been very liberally construed by the courts."
The supreme court, in the 1976 decision Deal v. Seaboard Coast Line
R.R.,15 followed the literal language of rule 41(a) that the plaintiff could
dismiss anytime before verdict and allowed the plaintiff to dismiss a case
which the jury had been deliberating for several hours. However, Jones v.
75. 135 Ga. App. 787, 218 S.E.2d 921 (1975).
76. See Beaird and Ellington, supra note 37, at 283.
77. See Recent Decision, Civil Procedure-Voluntary Dismissal in Georgia-Plaintiff's
Dismissalof Action Without Prejudice While Jury Was DeliberatingDoes Not Violate Defendant's Rights To Trial By Jury, To Equal Protection, Or To Due Process, 25 EMORY L.J. 983
(1976), which notes that Georgia is the only state that adheres to this old common law rule;
all other states and the federal rules cut off the plaintiffs right to dismiss at some earlier
time, usually before the defendant has incurred any significant expense.
78. 236 Ga. 629, 224 S.E.2d 922 (1976).
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Burton" demonstrated that the courts are prepared to draw the line at
some point.
In Jones, an action for partition, the judge orally announced his decision
against the plaintiff. Plaintiff then speedily filed a voluntary dismissal
before the judgment was reduced to writing and entered. The trial court
ruled the dismissal untimely and proceeded to enter final judgment. The
supreme court affirmed the trial court's ruling, expressly overruling
Hobgood v. Neely0 and Wilson v. Matthews."' The essence of the court's
reasoning was expressed by its quote from People's Bank of Talbotton v.
Exchange Bank of Macon: "The principle at the foundation of these decisions is that after a party has taken the chances of litigation and knows
what is the actual result reached in the suit by the tribunal which is to
pass upon it, he cannot, by exercising his right of voluntary dismissal,
82
deprive the opposite party of the victory thus gained.

In Roach-Russell, Inc. v. A.B.R. Metals & Services, Inc., 3 the court of
appeals faced the question of whether a prior involuntary dismissal for
failure to obtain a certificate to do business in Georgia precluded a second
suit on the same cause of action filed after the plaintiff had obtained the
certificate. Strictly construing the language of rule 41(b),1 the court found
that the second suit was barred because the dismissal order did not specify
that it was without prejudice and the dismissal did not fall into one of the
categories specifically enumerated in rule 41(b). The court ruled that
"[a]ll such dismissals other than those specifically excepted from the
provisions of the subsection operate as an adjudication upon the merits." 5
The supreme court also had an opportunity to consider a similar situation under rule 41(b) and reached a contradictory result although one not
necessarily overruling Roach-Russell. In Douglas v. Douglas,88 a next friend
brought suit on behalf of an alleged incompetent to cancel certain deeds
and remove the incompetent's son as guardian. A prior action against the
same defendants, the incompetent's children, had been involuntarily dismissed under rule 41(b) for plaintiff's failure to seek removal of the guardian when requesting cancellation of the deeds.
The supreme court recognized the principle followed in Roach-Russell
that a dismissal operates as an adjudication on the merits unless otherwise
79. 238 Ga. 394, 233 S.E.2d 367 (1977).
80. 139 Ga. App. 135, 228 S.E.2d 30 (1976).
81. 120 Ga. App. 284, 170 S.E.2d 346 (1969).
82. 119 Ga. 366, 368, 46 S.E. 416, 417 (1904).
83. 140 Ga. App. 307, 231 S.E.2d 114 (1976).
84. GA. CODE ANN. §81A-141(b) (1972), provides in relevant part that "[ulnless the court
in its order for dismissal otherwise specifies, a dismissal under this subdivision and any
dismissal not provided for in this section, other than a dismissal for lack of jurisdiction or for
improper venue or for lack of any indispensable party, operates as an adjudication upon the
merits."
85. 140 Ga. App. at 308, 231 S.E.2d at 115.
86. 238 Ga. 452, 233 S.E.2d 195"(1977).
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specified or unless the reason for the dismissal is one of those non-merits
defects listed in rule 41(b). However, the Georgia court referred to federal
decisions that refused to follow the literal language of federal rule 41(b)
and held that a dismissal for failure of a precondition is not on the merits
and therefore should not be a bar to a second suit. Because plaintiff's
failure in Douglas was merely a failure to satisfy the precondition of asking
removal of the guardian, the trial court's denial of the plea of res judicata
was affirmed.
Douglas did not overrule or cite the decision in Roach-Russell. The preconditions, which permit a plaintiff to reinstate suit after an involuntary
dismissal, are not articulated in Douglas. Presumably future cases will
provide such a listing. The analysis in Douglas, moreover, seems directly
contradictory to the court of appeals' analysis in Roach-Russell. One possible distinction between the two situations is that the harsh result of barring the second suit in Douglas would appear to come from a mere technicality in pleading, an abhorrence under the C.P.A., whereas the bar in
Roach-Russell might be upheld as furthering some legitimate state objective of forcing foreign contractors to qualify to do business on pain of
permanently closing the courthouse doors to them. However, the United
States Supreme Court in Altenburg Cotton Co. v. Pittman,7 has held it
unconstitutional for a state to refuse access to its courts to a nonresident
corporation that fails properly to qualify to do business. The Supreme
Court utilized the commerce clause to hold that Mississippi could not
deny the plaintiff-buyer, a Tennessee corporation, the right to enforcq a
contract for the sale of cotton merely because it did not have a certificate
of authority to do business in Mississippi. Although the initial contract
to be enforced in Allenbisrg was intrastate in nature, it was the first transaction in a long chain of interstate commerce. Thus, Roach-Russell may
be distinguished from Altenburg if the transaction sued on in the former
was purely intrastate. Nevertheless, it is difficult to square Roach-Russell
with Douglas.
B.

Costs

Perry v. Landmark Finance Corp.88 illustrates the rule that the costs of
the original suit, if voluntarily dismissed, must be paid before the suit is
refiled. The payment of costs was considered a condition precedent to the
institution of the second suit and the failure to pay could not be cured by
later payment. The supreme court abolished this "no-cure" rule in
McLanahan v.Keith.89 The original suit had been filed in Elbert County
but was later voluntarily dismissed and refiled in Fulton County three days
before the expiration of the six-month refiling period allowed by Ga. Code
87.

419 U.S. 20 (1974).

88.
89.

141 Ga. App. 62, 232 S.E.2d 399 (1977).
239 Ga. 94, 236 S.E.2d 52 (1977), aff'g on other grounds, 140 Ga. App. 171, 230 S.E.2d

57 (1976).
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Ann. §3-808 (1975). The plaintiff, however, had failed to pay the costs in
the first suit before refiling and could not dismiss again under §3-808 to
cure this defect since that statute permits only one such dismissal. Therefore, to circumvent the "no-cure" interpretation of rule 41(d), the plaintiff
suggested to the trial court that the failure to pay costs deprived the Fulton
County court of subject matter jurisdiction and that the action should be
dismissed by the court sua sponte under C.P.A. rule 12(h). The trial court
followed this suggestion and the plaintiffs refiled again in Fulton County
taking care this time first to pay the costs in the two prior suits. Although
the supreme court concluded that the trial court's actions were error, it
nevertheless considered the "no-cure" interpretation of rule 41(d).
In reassessing the "no-cure" rule in light of the goals of the C.P.A.,
Justice Jordan wrote that the "no-cure" rule was inconsistent with the
admonition of rule 1 to "secure the just, speedy and inexpensive determination of every action." 9' The trial court's ruling was held harmless error
because the defendant was in the same position as if the plaintiff had been
allowed to cure the failure to pay costs retroactively. The court visualized
that in the future, upon timely objection by the defendant, when the
costs in a previous action have not been paid, the trial court may stay the
proceedings in the pending action for a reasonable time to allow the plaintiff to pay the costs of the previous action. Upon payment of such costs,
there is no reason why the pending action should not then be allowed to
proceed to a determination of the case."
C.

Rule 52 and Time to Move for a New Trial

An outline of the facts in Northside Realty Assoc. v. PeachtreeMortgage
Corp.12 is necessary to an understanding of the predicament in which the
appellant found himself when he attempted to file a motion for a new trial.
The trial judge entered an order on December 3, 1975, dismissing Peachtree Mortgage's complaint; on December 29 the requisite findings of fact
and conclusions of law required by C.P.A. rule 52(a) were filed; on January
5 the plaintiff's motion, dated January 2, 1976, was filed with the clerk.
The defendant moved to dismiss the motion because it was filed more than
thirty days after judgment. The trial court denied the defendant's motion
and denied the plaintiff's motion for a new trial on the merits. The plaintiff
appealed the denial of a new trial and the defendant appealed the trial
court's refusal to grant his new trial motion. The court of appeals ruled
that entering the findings of fact and conclusions of law on December 29
operated as a new judgment and that the thirty days in which to move for
90.

GA. CODE ANN.

§81A-101 (1972).

91. 239 Ga. at 97, 236 S.E.2d at 55.
92. 239 Ga. 62, 235 S.E.2d 491 (1977), aff'g on other grounds, 140 Ga. App. 541, 231 S.E.2d
350 (1976).
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a new trial began to run from that latter time."
The supreme court was thus squarely faced with the problem of reconciling the requirement for the entry of findings of fact and conclusions of law
with the thirty-day limitation on filing a motion for a new trial. From
which entry does the time to file begin to run, the final judgment without
the required findings or the judgment once findings are entered?
The supreme court reviewed the treatment given numerous appeal cases
where such findings were not made. Numerous cases were cited which had
been remanded for entry of a new judgment or in which the findings were
made subsequent to the appeal being transmitted by the lower court to the
appellate court. The supreme court concluded that "the entry of a supplemental order making findings of fact and conclusions of law, pursuant to
Code Ann. §81A-152, does not change the effect of a final order dismissing
a complaint, but merely sets out the basis for the judgment of dismissal."9
The entry of findings does not make the judgment a new one; it merely
supplements the original judgment. Hence, the thirty-day period begins to
run at the time the original entry of judgment is made with or without the
required findings of fact and conclusions of law.
One interesting aspect of Northside Realty was that the appellant had
in fact attempted to file his motion for new trial on the last day of the
thirty-day period. However, the Fulton County Couthouse was closed that
day even though it was not an official legal holiday that would extend the
period for filing until the next business day pursuant to C.P.A. rule 6.
Because the appellant had gone to the courthouse and timely tried to file
his new trial motion, the supreme court ruled that the trial court acted
properly in ordering that the motion be docketed nunc pro tunc.
D.

Default Judgments-Rule 55

C.P.A. rule 55(a), governing default judgments, requires the plaintiff to
"introduce evidence and establish the amount of damages . . . before a
jury as to actions ex delicto with the right of the defendant to introduce
evidence as to damages and the right of either to move for a new trial in
respect of such damages." 5 In practice this language guarantees that the
amount of damages in ex delicto cases which are in default will be tried to
a jury, according to the court of appeals in Gooden v. Blanton."
In Gooden a default judgment was entered after the defendant failed to
file an answer. The issue of damages was tried before a judge rather than
a jury because the local act creating the DeKalb County State Court provided that jury trial is waived unless a timely written demand is made.
93.
94.
95.
96.

140
239
GA.
140

Ga. App. at 543, 231 S.E.2d at 352.
Ga. at 65, 235 S.E.2d at 493.
CODE ANN. §81A-155(a) (1972).
Ga. App. 612, 231 S.E.2d 541 (1976). Two judges dissented.
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Obviously, when a defendant is in default, as in Gooden because he has
failed to respond, no such written demand is likely to have been made.
This pre-C.P.A. local rule conflicted with both the dictates of C.P.A. rule
55(a) and §2-3307 of the CONSTITUTION

OF

GEORGIA which allows a court to

enter judgment without a jury verdict in civil cases unless demanded
"except actions ex delicto, where no issuable defense is filed." '7 The court
of appeals concluded that while a defendant in default in an ex delicto
action could expressly waive the right to have the amount of damages
"proved before a jury," the law could not waive this right for him.
Judge Deen dissented, reasoning that since a late demand for a jury trial
by a litigant not in default is ineffective and the right to trial by jury is
thereby waived, the majority's rule favored one who does nothing rather
than one who acted, though tardily."
In Lee v. Morrison," the court of appeals explained the kind of defense
a defendant in default may make at the jury trial required in ex delicto
actions. The plaintiff had brought suit for damages to his truck and compressor resulting from a car-truck collision. For failing to file timely answers to interrogatories, the trial court struck the defendant's answer, and
the case went into default.
Relying on the old case of Lenney v. Finley,'0 the court of appeals acknowledged the principle that a defendant in default is generally precluded
from contesting his liability although he may contest the amount of damages to be fixed by the jury. For example, the defendant may not seek to
show that the plaintiff lacked legal title to the property for which damages
were sought since such a defense goes to the very right of the plaintiff to
recover. By his default the defendant is "foreclosed as to all matters relating to the grounds of liability inhering in the action."'' On the other hand,
Wall v. Benningfield'02 illustrates the corollary rule: A plaintiff may not
recover even in default if the plaintiff's complaint shows conclusively on
its face that his claim is invalid.
Of course the trial judge has discretionary power to open a default judgment. In Truck & Trailer Sales Corporationv. East Coast Transportation
Co., 103 the court of appeals agreed with the trial judge that a proper case

for opening the default judgment had not been made where the defendant
had mailed a copy of the complaint to his attorney but the complaint failed
97. GA. CONST. art. VI, §4, 7, GA. CODE ANN. §2-3307 (1977).
98. 140 Ga. App. at 616, 231 S.E.2d at 544.
99. 138 Ga. App. 332, 226 S.E.2d 124 (1976).
100. 118 Ga. 427, 45 S.E. 317 (1903).
101. 138 Ga. App. at 336, 226 S.E.2d at 127. Not only actions ex delicto, but ex contractu
actions involving unliquidated damages also must be tried even though in default. Henry v.
Adair Realty Co., 141 Ga. App. 182, 233 S.E.2d 38 (1977) demonstrated that the amount of
damages need only be capable of calculation to be considered "liquidated."
102. 237 Ga. 173, 227 S.E.2d 13 (1976).
103. 141 Ga. App. 85, 232 S.E.2d 578 (1977).
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to arrive, thus causing the defendant's failure to answer. Misplaced reliance on the postal service was found not to constitute providential cause
justifying the opening of a default.'04
E. Summary Judgments-Rule 56
Federal rule 56(e) was amended in 1963 to overcome a series of decisions
which indicated that the party opposing a motion for summary judgment
could create a genuine issue of material fact merely by the unsupported
allegations in his pleading.0 5 In Meade v. Heimanson,"I the supreme court
reversed a five-to-four decision of the court of appeals. At issue was the
burden the moving party must carry before C.P.A. rule 56(e), which is
identical to the amended federal rule, comes into play.
Both courts agreed that the movant has the initial burden of going
forward to show the absence of a genuine issue of material fact. In Meade,
the plaintiff moved for summary judgment in a suit on an unsecured promissory note but failed to present any evidence on two of the counts in the
defendant's answer in which the defendant alleged a "total failure of consideration" and plaintiff's failure to "comply with the Georgia law governing suits upon such instruments."
Judge Webb, writing for the majority of the court of appeals, pointed out
that no burden is put on the party opposing the motion to come forward
with proof to support his pleadings until the movant negates all properly
pleaded defenses. If the moving party succeeds in piercing the pleadings,
then, and only then, do the requirements of rule 56(e) become operative
so that the opposing party may not rely on the averments of his pleadings
but must introduce some affirmative evidence to show the existence of a
genuine issue of material fact. The Advisory Committee Notes accompanying the 1963 amendment of federal rule 56(e) explain that "where the
evidentiary matter in support of the motion does not establish the absence
104. One other interesting case on default was dealt with by the appellate courts during
this survey period. Rule 55(a) provides that "If in any case an answer has not been filed within
the time required by this Title, such case shall automatically become in default unless the
time for filing the answer has been extended as provided by law." GA. CODE ANN. §81A-155

(1972). But Nelson v. Bloodworth, 238 Ga. 264, 232 S.E.2d 547 (1977), involved a hearing at
which the defendant appeared, although he had not filed an answer, and opposed the plaintiff's request for declaratory judgment and injunctive relief. The supreme court ruled that
the trial court could treat the evidence adduced at that hearing as defendant's answer and
refuse to enter a default.
105. See 31 F.R.D. 648 (1963). The amendment added the last two sentences in rule 56(e)
which provide as follows: "When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere allegations or denials of
his pleading, but his response, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial. If he does not so respond,
summary judgment, if appropriate, shall be entered against him." FED. R. Civ. P. 56(e). GA.
CODE ANN. §81A-156(e) contains the same language.

106.

140 Ga. App. 534, 231 S.E.2d 373 (1976).
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of a genuine issue, summary judgment must be denied even if no opposing
evidentiary matter is presented."'' 7
In reversing the court of appeals, the supreme court did not differ with
the court of appeals on how the burden of proceeding was allocated under
rule 56(e). However, it did disagree that the non-movant's allegations had
not been pierced by the plaintiff's motion in this case. The defendant's
allegation that the plaintiff failed to comply with Georgia law was so vague
that neither the movant nor the trial court could determine the theory
behind that defense, and later when the theory was fully disclosed on
appeal, it turned out to be irrelevant. Similarly, the defense of a total
failure of consideration was pierced by the undisputed showing that the
defendant had given the note as partial payment of the purchase price of
a house in which the defendant still resided.
Thus, as viewed by the supreme court, the plaintiff-moving party had
pierced the defendant's defensive pleadings sufficiently to shift the burden
to the defendant to come forward in the trial court and show by affidavits
or otherwise that there was a genuine issue to be tried. This the defendant
had not done and therefore the plaintiff was entitled to the summary
judgment.
Last year both the court of appeals and the supreme court have considered whether the denial of a motion for summary judgment may be reviewed in connection with a final appealable judgment without following
the procedure for interlocutory appeals. In Georgia Motor Club, Inc. v.
First National Bank & Trust Co. of Augusta,0 s the court of appeals reasoned that the deletion of the phrase "or otherwise" from C.P.A. rule 56(h)
by amendment in 1975,1 indicated that the denial of a summary judgment
motion could be appealed without the necessity of making application for
interlocutory appeal where there is a final judgment which is independently the basis of the appeal. For example, in Georgia Motor Club, both
parties moved for summary judgment; one motion was granted, the other
denied. The appellant sought review of both orders. Since the grant of a
summary judgment is a final reviewable judgment, it seemed most economical of judicial time to consider both in one appeal without first requiring a certificate of immediate review from the trial court and separate
permission from the appellate court.
The supreme court, considering the same issue in Marietta Yamaha, Inc.
v. Thomas"0 disagreed. The plaintiff set forth his claim in two counts. The
107. 31 F.R.D. 648 (1963).
108. 137 Ga. App. 521, 224 S.E.2d 498 (1976). See Beaird & Ellington, supra note 37, at
291.
109. See GA. CODE ANN. §81A-156(h) (Supp. 1977). Prior to the 1975, amendment rule
56(h) was uniformly thought to preclude such a review because of the language "order denying
summary judgment is not subject to review by direct appeal or otherwise." GA. CODE ANN.
§81A-156(h) (1972) (emphasis added).
110. 237 Ga. 840, 229 S.E.2d 758 (1976).
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defendant moved for summary judgment on each count, which the trial
court granted on one count but not on the other. The plaintiff then appealed from the grant of defendant's motion on one count and the defendant filed a cross-appeal from the denial of his motion on the second.
Without discussing the significance of the 1975 amendment, the supreme
court held: "There is no provision for review of the denial of the summary
judgment in Code Ann. §§81A-156(h) or 6-70(a)2(A), except by direct
appeal with a certificate of the trial judge and an application for review to
the appropriate appellate court.""'
Two justices dissented. Justice Hill, joined by Justice Ingram, objected
to the majority's reliance on several cases decided prior to the 1975 amendment. The analysis of the court of appeals in Georgia Motor Club was
correct, according to Hill. The result in Marietta Yamaha is unfortunate
because it seems likely to increase, rather than decrease, the time and
expense of such appeals for both litigants and the appellate courts. No one
would disagree that where a direct appeal from the denial of a summary
judgment is sought, the certificate requirement makes sense. But, when
the appellate court must review the record to determine the propriety of
the granting of one party's motion, it seems wasteful not to have it also
consider simultaneously whether the lower court erred in denying the other
party's motion.
After Marietta Yamaha, the court of appeals considered a case in a
procedural posture similar to the Georgia Motor Club appeal. As the court
in Royal Atlanta Development Corp. v. M.D. Hodges Enterprises, Inc.",
said, Marietta Yamaha did not directly overrule Georgia Motor Club because the factual situations differed. However, the supreme court in
Marietta Yamaha did expressly disapprove both Georgia Motor Club and
Simpson v. Associated Distributors."' Therefore, the court of appeals, in
Royal Atlanta Development, reluctantly felt bound to refuse to consider
the merits of the denial of the appellant's motion for summary judgment
while reversing the grant of the appellee's motion.
F.

Relief from Judgments-Rule 60

To what extent does a default judgment for nonappearance cut off a
defendant's right later to move under C.P.A. rule 60 to set aside the default
because of defects in service, lack of venue, or lack of personal jurisdiction?
In recent years the court of appeals has answered that most perplexing
question by holding that a defendant by default waives the right to object
to lack of venue' and lack of personal jurisdiction;" 5 however, defects in
111. Id. at 842, 229 S.E.2d at 755 (emphasis in the original).
112. 141 Ga. App. 838, 234 S.E.2d 676 (1977).
113. 138 Ga. App. 516, 226 S.E.2d 624 (1976).
114. Allen v. Alston, 141 Ga. App. 572, 234 S.E.2d 152 (1977); Echols v. Dyches, 140 Ga.
App. 191, 230 S.E.2d 315 (1976); Aiken v. Bynum, 128 Ga. App. 212, 196 S.E.2d 180 (1973).
115. Vanguard Diversified, Inc. v. Institutional Assoc., 141 Ga. App. 265, 233 S.E.2d 247
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service are not waived even when the defendant has notice."' Although the
court of appeals in Phillips v. Williams"7 once read the 1974 amendment" '
to C.P.A. rule 60(d) as preventing the waiver of the defense of lack of
jurisdiction under C.P.A. rule 12(h) by allowing it to be raised in a motion
to set aside under C.P.A. rule 60, more recent decisions have limited
Phillips to its facts. These later cases have reaffirmed the rule that "[tihe
1974 amendment to CPA §60(d) did not abolish the general rule of waiver
by nonaction which exists where a defendant is properly served and elects
not to respond to the process despite notice therein of its requirements.""'
The position adopted by the court of appeals in these waiver by default
cases is open to serious question. There is of course a very respectable
argument that the 1974 amendment was designed to prevent such waivers
by implication. The Georgia Supreme Court should review this entire area
of waivers by default with an eye to clarification and reform.
(1977); Thrift v. Vi-Vin Products, Inc., 134 Ga. App. 717, 215 S.E.2d 709 (1975).
116. Mahone v. Marshall Furniture Co., 142 Ga. App. 242, 235 S.E.2d 672 (1977); Hardwick v. Fry, 137 Ga. App. 771, 225 S.E.2d 88 (1976).
117. 137 Ga. App. 578, 224 S.E.2d 515 (1976).
118. GA. CODE ANN. §81A-160(d) (Supp. 1977) provides in part that "a motion to set aside
shall also lie to attack a judgment based upon lack of jurisdiction over the person or subject
matter, regardless of whether such lack of jurisdiction appears upon the face of the record of
pleadings."
119. Vanguard Diversified, Inc. v. Institutional Assoc., 141 Ga. App. 265, 266, 233 S.E.2d
247 (1977). See also Allen v. Alston, 141 Ga. App. 572, 573-74, 234 S.E.2d 152, 153 (1977).

