Real Property
By George A. Pindar*

This survey period has been marked by mounting activity in the courts.
Most of the opinions furnish helpful solutions to the legal problems of the
land specialist; a few appear to raise more questions than they answer,
suggesting that further developments lie ahead for case law or amendatory
legislation.
I.

ADVERSE POSSESSION

In Dickson v. Davis,' the plaintiff had occupied the land in question
since the death of her aunt (then the record owner) in 1949. After the aunt's
death a 1942 security deed executed by her had been filed for record and
foreclosed, putting record title into Dickson, who then conveyed to Radford
in 1958. The latter reconveyed to Dickson in 1962, and Dickson made a
warranty deed to the plaintiff in 1962, taking back a purchase-money
security deed from her (the plaintiff denied the execution of the security
deed) which was thereafter foreclosed in favor of Edgewater Ranches, Inc.,
the defendant. The plaintiffs occupancy failed to measure up to the tests
of adverse possession required by law. She admitted having made payments to Radford during the 1958-1962 period of his record ownership,
which were either intended as rent or payments on the secured indebtedness. In either case, the court said, such admitted payments established
permissive possession, which cannot be the foundation for prescriptive
title. Since she had no color of title until 1962, she had the burden of
showing 20 years adverse possession, and the payment to Radford produced a fatal interruption of the statutory period.'
]I.

BOUNDARIES

A plat was endorsed by two adjoining landowners as correctly showing
their "agreed line." The court said in Freeman v. Nelson3 that the self* Partner in Gershon, Ruden, Pindar & Olim, Atlanta, Georgia. Mercer University (J.D.,
1927). Member of the Atlanta Bar and the State Bar of Georgia. Author of GEORGIA REAL
ESTATE LAW & PROCEDURE (1971) and AmncA RAL ESTATE LAw (1976).
1. 237 Ga. 883, 230 S.E.2d 279 (1976).
2. Compare Leslie, Inc. v. Solomon, 141 Ga. App. 673, 234 S.E.2d 104 (1977) (mortgagor
remaining in possession after foreclosure is not estopped to claim title by making payments
which the mortgagee claimed to be rent).
3. 138 Ga. App. 697, 227 S.E.2d 475 (1976).
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serving testimony of one party would not be accepted to show that he
intended the agreement merely to show his permission to the other party
to "use" a part of his land up to the line shown. Referring to a plat as
showing the "line" means a line of division or boundary, and the meaning
cannot be contradicted by parol evidence.
The moral to be drawn from Burruss v. Bailey4 is that the time for a
landowner to be concerned about a neighbor's request for a boundary line
agreement is before it is signed, not afterward. Mrs. Burruss signed the
agreement to which a plat was attached, and the neighbor closed a sale of
his property to a purchaser who relied upon it. A year later Mrs. Burruss
brought suit to rescind the agreement, claiming fraud and misrepresentations made to her, not by the purchaser but by the former neighborvendor. A summary judgment for the defendants was affirmed on evidence
that there was no coercion or deception and that Mrs. Burruss was "well
versed in the affairs of business." While the correctness of the case is
beyond question, it should be pointed out that laymen (otherwise wellinformed) generally do not understand the significance of a boundary line
agreement even with plats attached.' Every self-respecting title attorney
should carefully explain the effect on the title when asking a landowner to
sign such an agreement.
III.

DEEDS

The field of real property law was once esteemed as of such transcending
importance that exclusive jurisdiction in that area was conferred upon the
Georgia Supreme Court, along with capital criminal cases, constitutional
issues, wills, divorces, and cases in equity. In recent years the law schools
have been spotlighting other more "glamorous" subjects such as federal
taxation, tort liability, civil practice, bankruptcy, estate planning, administrative law, and the Commercial Code (perhaps because they vary less
from state to state), and real estate law has been temporarily eclipsed.
Whatever the reason, it is obvious that the Georgia Supreme Court no
longer prides itself upon a monopoly of cases respecting title to land. In
Kinnon v. Mercer, the court announced that it "does not have jurisdiction
of an appeal where the only relief prayed in the case is the construction of
a deed and declaratory judgment as to whether it conveys a fee simple
estate or a life estate."' Accordingly, the court of appeals in Johnson v.
Maddox7 accepted jurisdiction of just such a case, and demonstrated so
ample a competence over the subject as to suggest the advisability of
4. 238 Ga. 72, 230 S.E.2d 878 (1976).
5. The writer recalls a horrible example in a newspaper account from Miami, Florida,
where the sheriff was called upon to go out and cut off part of an encroaching house pursuant
to a line agreement inadvertently signed by the owner.
6. 222 Ga. 309, 149 S.E.2d 685, 686 (1966).
7. 139 Ga. App. 668, 229 S.E.2d 141 (1976).
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transferring real property cases exclusively to that court. The deed in
question was construed to convey a life estate rather than a fee simple title
under the following circumstances: (1) It was on a printed form filled in
holographically, and the word "heirs" was stricken wherever it appeared.
(2) The grantee was then childless and unmarried. Her later marriage was
without issue. (3) The deed provided that upon the death of the grantee
the property should be divided among the grantor's children. (4) The case
was very similar to Crews v. Crews,8 which arrived at the same conclusion.
When a deed conveying 5 acres out of 45 acres to a school provided that
in event of abandonment the "same shall revert to the property from which
it is taken," the court concluded in Fennell v. Foskey' that an alienable
possibility of reverter was created, but "[t]itle to land, including a future
interest, is held by people, not land."' 10 Therefore (the opinion implies),
since the title of the school had failed by abandonment, the five acres
reverted by operation of law to the original grantor or his assigns. All but
the last of the grantor's subsequent deeds conveyed the entire 45 acres,
including the school tract, subject to the interest of the school. These deeds
passed title to the reversion in the school tract, leaving it vested in the last
previous owner. But his deed to the plaintiff, after describing the entire
45 acres added, "this deed is not intended to convey five acres . . .on
which is located the" school in question. The court construed the last deed
as excepting, not merely the defeasible interest of the school trustees, but
the entire title to the five acres. A reversion in a technical sense can arise
only through operation of law," but in general usage a "reversionary
clause" can exist, and we may as well accept it. It has also been pointed
out that property cannot "revert"; what happens is that the original fee
has been cleared of all intervening estates created by the deed. In any
event, Fennell is required reading for Georgia title attorneys.
In Teems v. City of Forest Park,2 land was conveyed to a municipality
by deed reciting that "the within conveyed property may only be used for
a park, playground or for the benefit of citizens of the City of Forest Park,
and may not be resold." The trial court in a proceeding brought by the city
declared that a sale by it to a private purchaser for residential building was
void, directed that the property be reconveyed to the city to be held in
trust, and reserved the question of damages for the purchaser to a later
trial by jury. The judgment was affirmed, but the court pointed out that
damages were strictly limited by Ga. Code Ann. §20-1412 (1977) to the
purchase price with interest. The validity of the restriction on alienation
8. 174 Ga. 45, 162 S.E. 107 (1931).
9. 236 Ga. 744, 225 S.E.2d 231 (1976).
10. Id. at 746, 225 S.E.2d at 233. Compare Mid-State Homes, Inc. v. Johnson, 218 Ga.
397, 128 S.E.2d 197 (1962). See also United Meth. Church v. Dobbins, 48 App. Div. 2d 485,
369 N.Y.S. 2d 817 (1975).
11. Boyce v. Mosely, 102 S.C. 361, 86 S.E. 771 (1915).
12. 137 Ga. App. 733, 225 S.E.2d 87 (1976).
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is not discussed, but it is well settled that restrictions of this sort are valid
where a public trust is created, subject, however, to the power of a court
of equity to order a sale notwithstanding such a restriction where it is in
the best interests of the trust.'3
In Hardman v. Dahlonega-Lumpkin County Chamber of Commerce,"
land was conveyed expressly subject to a contemporary agreement under
which the grantee was required to construct on the land a camping site and
a gold museum, and which stipulated that "[i]n the event the items shall
not have been completed by July 1, 1972, title to the above described
property will revert to the seller." (Emphasis by the court.) These provisions, said the court, created a fee on condition subsequent, and the reversion did not occur immediately upon breach of the agreement but at the
time the grantor exercised its right of entry by filing suit in ejectment. The
court found that a genuine issue of material fact existed whether a breach
had occurred, and the case was sent back for trial.
An important distinction is made with reference to the rule of House v.
James'5 in the recent case of Rowland v. Kellos.'8 Under a 1935 statute'7
restrictive covenants run with the land for only twenty years in municipalities where zoning ordinances have been enacted. In 1962 the act was
amended to include counties. Three previous opinions had declared the
1935 act inapplicable to deeds pre-dating 1935, but House v. James applied
the act to such an older deed where twenty years had elapsed since 1935,
distinguishing these earlier cases because they were decided within twenty
years of the 1935 act. Rowland v. Kellos involved county, not municipal
property, and the case was brought within twenty years of 1962. Therefore, the court reasoned, the three earlier cases must govern, not House v.
James. For the sake of title stability it is hoped that no further retreat from
a progressive ruling will be made. Deed restrictions are valuable development tools but will usually outlive their usefulness after twenty years and
become senseless clogs to the best utilization of land. The trend is to rely
upon municipal zoning in place of covenants because of zoning's superior
adaptability to changing conditions."'
Georgia conveyancers are overfond of creating complicated estates, and
there is a good example in Sanders v. Darnell." The supreme court adopted
13.
14.
15.
16.
17.

GA.
238
232
236
GA.

CODE ANN. §§108-202, -408 (1973); Jones v. Habersham, 107 U.S. 174 (1883).
Ga. 551, 233 S.E.2d 753 (1977).
Ga. 443, 207 S.E.2d 201 (1974).
Ga. 799, 225 S.E.2d 302 (1976).
CODE ANN. §29-301 (Supp. 1977).

18. The public policy of permitting free alienation and use of land requires that restrictions should not be indefinitely enforceable when they no longer serve any useful purpose.
Alliegro v. Home Owners of Edgewood Hills, Inc., 35 Del.Ch. 543, 122 A. 910 (1956); Gardner
v. Maffitt, 355 Mo. 959, 74 S.W.2d 604, 95 A.L.R. 452 (1934); Norris v. Williams, 189 Md.
73, 54 A.2d 331, 4 A.L.R.2d 1106 (1947).
19. 238 Ga. 362, 233 S.E.2d 180 (1977).
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a new construction of a deed which neither the trial judge nor counsel had
conceived. A deed was made to four brothers and sisters, one-fourth each
for life, and at their deaths to their children, born or to be born. But the
deed added a proviso that if any grantee should die "leaving no lineal heir"
the resultant remainder vests in the surviving grantees "or their lineal
heirs." Two of the grantees had thereafter died childless, and the trial
judge ruled that since it was impossible to determine who would take the
remainder until one of the two survivors died, the land was therefore incapable of partition. The supreme court remanded the case for reconsideration. Upon the death of each grantee, said the court, the resultant estate
passing to the survivors was not a life estate with remainder to children
but was a one-fourth interest in fee. The one-half interest of the two deceased grantees had vested in fee in the two survivors.?
In Floyd v. Hoover,2 the court upheld the validity of a deed in which,
immediately following the description, was inserted a reservation of the
right to repurchase the property in the event it should be offered for sale
during the lifetime of the grantees and at the death of the surviving grantee, at a price to be determined by arbitration. The deed concluded with
a habendum clause "in fee simple, with the condition subsequent." A
provision of this type (in the court's opinion) was not void for repugnancy
nor was it an illegal restraint upon alienation. It did not violate the rule
against perpetuities because it is limited to lives in being and 21 years
thereafter.22
Hedden v. Hilton" provides a perfect example of what to avoid in preparing a deed description. The property lay in Towns County, and we know
that many older deeds in that and most other Georgia counties were drawn
by untrained scriveners without the benefit of survey, although the parties
stoutly maintain that "the land is out there; I can take you out and point
out every line and corner." But unless the written instrument contains a
key to identification, it must fail since it cannot be aided by oral testimony. In Hedden no beginning point was fixed; no reference was made to
any parcel by name or prior ownership. No exact dimensions, shape, bearings, or metes and bounds were given. The references to adjoining owners
and boundary roads were incomplete. It is quite possible to draw a legal
(though undesirable) description without a survey, by specifying the adjoining owners, or providing definite distances and directions from a good
beginning point. However, much rural land in Georgia needs better line
20. No authority is cited by the court, but the position is in line with Bryant v. Green,
187 Ga. 89, 199 S.E.804 (1938).
21. 141 Ga. App. 588, 234 S.E.2d 89 (1977).
22. See Annot., 40 A.L.R.3d 920-961 (1971) for a view finding preemptive rights to realty
as in violation of the rule against perpetuities or the rule concerning restraints on alienation.
For a celebrated case taking the contrary view, see Hardy v. Galloway, 111 N.C. 519, 15 S.E.
890 (1892), recently followed in Jenkins v. Coombs, 21 N.C. App. 683, 205 S.E.2d 728 (1974).
23. 236 Ga. 641, 225 S.E.2d 39 (1976).
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marking as it rises in value.
The opinion in Fulcher v. Eighth Street Land Company4 appears on its
face to hold that a description bounded on four sides by designated landowners is insufficient to convey title. However, the case is decided in
reliance upon Cross v. Nicholson" which bases a similar ruling on the
additional fact that some of the designated adjoining owners did not in fact
own and had never owned any contiguous lands. An examination of the
appeal record verifies the fact that the same circumstances existed in
Fulcher as in Cross. It therefore remains true that land may still be validly
described by reference entirely to the adjoining landowners, provided they
are correctly named, and Cross v. Nicholson is still authority for this principle. 6
In Departmentof Transportationv. Knight, " the court was called upon
to construe a deed to the State Highway Department conveying "so much
land as to make a right of way for their road as surveyed being more
particularly described as follows: All that tract or parcel of land . . . [a
metes and bounds description follows]." The deed ended with a habendum clause, "To have and to hold the said conveyed premises in fee simple." In the court's opinion (unanimous on this point) the deed conveyed
a fee simple title, not a mere easement, and the failure of the project
(Georgia Interstate 1-485) did not terminate the interest of the state so
acquired. Starting with the admonition of Ga. Code Ann. §85-503 (1970)
that every conveyance shall be construed to convey the fee unless a lesser
estate is mentioned and limited, the court rejected the idea of a conditional
estate from the mere statement of purpose ("to make a right of way for
their road as surveyed"); nor would such language create a covenant to use
the land solely for roadway purposes.
IV.

EASEMENTS

Many otherwise carefully drawn easements fail to specify the area of the
dominant tract which they are intended to serve. In Kiser v. Warner Robins Air Park Estates, Inc., 8 a deed conveyed in addition to a described
tract "an easement 25 feet in width extending east and west across the
southerly boundary of the property retained by grantor." The 25-foot strip
did not adjoin the tract conveyed except for 25 feet of its length but was
so located as to provide access to other land already owned by the grantee.
The courts are often called upon to determine the extent of the dominant
tract in these cases. The dominant tract may be completely non-adjacent.2
24.
25.
26.
27.
28.
29.

237 Ga. 239, 227 S.E.2d 258 (1976).
211 Ga. 769, 88 S.E.2d 390 (1955).
See also Frank Towers Corp. v. Laviana, 140 Conn. 45, 97 A.2d 567 (1953).
238 Ga. 225, 232 S.E.2d 72 (1977).
237 Ga. 385, 228 S.E.2d 795 (1976).
Marta v. Trincia, 26 Del. Ch. 94 (1941), 22 A.2d 519; Annot., 76 A.L.R. 59 (1932).
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In this case the evidence showed that the small part of the tract conveyed
which adjoined the easement was an air taxi strip unusable by ground
traffic and that the only value of such an easement would be in furnishing
access to the grantee's other lands. Therefore, the trial judge could find as
a matter of fact that its benefits attached to these lands and was not
confined to the land conveyed.
In Wingo v. Georgia Power Co.,3 the power company (as grantee of a
transmission line easement) for years had obtained access to its lines over
other lands of the grantor but now demanded access directly from the
public road, thus endangering the grantor's garden located within the right
of way. The court upheld the company's right of direct access but pointed
out that under the express terms of its easement it must compensate the
landowner for any resulting damages.

V.

EMINENT

DOMAIN

A radical change in the Georgia system of eminent domain took place
under a per curiam opinion in White v. Georgia Power Co. 31 It has been
the accepted doctrine in this state that the meaning of "just and adequate
compensation" in a constitutional sense is a question entirely for the
courts, and that statutes will not be permitted to prescribe what evidence
may be considered in its determination. 3 In the exercise of this power a
divided court has held attorneys fees not recoverable as a part of just and
adequate compensation. 3 Without discussion of the merits, the court in
White took the contrary position and held that attorneys fees and litigation
expenses are includable in the required constitutional compensation. The
majority opinion also laid down the mechanics for their assessment .3 The
impact of this ruling on the cost of highway construction in Georgia will
no doubt be tremendous, although the decision was reached in a case
involving only a private power company, in which the state was not a party
litigant before the court.
White has continued to have further repercussions. In Department of
Transportationv. Doss,33 the court was reminded by the department of the
fact that a state constitutional amendment of 1972 had authorized the
legislature to "provide for the payment or reimbursement of necessary
expenses of persons whose properties are acquired in connection with the
30. 236 Ga. 646, 225 S.E.2d 37 (1976).
31. 237 Ga. 341, 227 S.E.2d 385 (1976).
32. Calhoun v. State Highway Dept., 223 Ga. 65, 153 S.E.2d 418 (1967).
33. Bowers v. Fulton County, 227 Ga. 814, 183 S.E.2d 347 (1971); followed in Taylor v.
Georgia Power Co., 137 Ga. App. 44, 222 S.E.2d 869 (1975).
34. First, said the court, the trier of fact must make a finding that additional damages
be paid for such items. The trial judge must then conduct a hearing, receive evidence, and
determine the amounts to be added.
35. 238 Ga. 480, 233 S.E.2d 144 (1977).
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acquisition of real property for public projects .
"..30 and that the effect
of the amendment, read literally, was to authorize the General Assembly
to provide for the payment of attorneys fees and litigation costs as compared with the position assumed by the court that its control of the subject
was exclusive of any power of control in the legislature. A majority of the
court listened to the argument unmoved, replying that the 1972 amendment merely authorizes certain administrative grants without precluding
a judicial construction of what constitutes just and adequate compensation, although conceding that the legislature may provide the appropriate
manner of determining this compensation. There were three dissenters,
and Judge Hall contributed a ringing opinion for the dissenting justices
revealing deep division lines within the court. 7
In Department of Transportationv. Lurie,31 a deed between two private
parties provided that the Highway Department might within five years
demand a right-of-way not to exceed 400 feet in width over the property
at a specified per acre price. But the state, without making such a demand,
brought condemnation proceedings against the land for a right-of-way averaging 677.5 feet in width. Although the state was a third party beneficiary under the deed, entitled to claim a purchase option under its terms,
since the state failed to make a demand as required and instead proceeded
by condemnation, it was not entitled to claim any benefit under the deed
as to price, even to the extent of the 400-foot width.
In Department of Transportation v. Olshan,31 a divided court passed
upon questions of what tracts may be joined in a single proceeding for
condemnation. Sixteen defendants were named as "owners" of a 64 acre
tract. The defendant Olshan was the original landowner, but the other
defendants held security deeds from him covering various portions of the
64 acres. They contended that they were entitled to separate proceedings
for each part of the tract. But the statutes provide for a single proceeding
against any tract, with compensation payable to "the person or persons
entitled to such payment,"'" and the condemnor must name all "persons
whose property or rights are to be taken or otherwise affected."" The
legislative intent is clear that a condemnor may treat as a single tract any
area where there is a "common denominator" in ownership, whether the
interests arise from warranty deed, security deed, lis pendens notice, or
36. GA. CONST. art. I, §3, 1, GA. CODE ANN. §2-301(2) (1977).
37. Judge Hall pointed to two centuries in which the state constitution has been accepted
as not including litigation costs as part of "just and adequate compensation," as well as the
almost universal rule in other states that attorneys fees are not allowed except under special
statutory authorization, and concluded that the majority of the court have no support for
their opinion in precedent or logic.
38. 138 Ga. App. 9, 225 S.E.2d 687 (1976).
39. 237 Ga. 213, 227 S.E.2d 349 (1976).
40. GA. CODE ANN. §95A-603 (1976).
41. GA. CODE ANN. §95A-604 (1976).
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statutory lien. The dissenting opinion contended that the state should be
required to make separate appraisals on each portion for the filing of prepayment deposits, although appeals to the superior court may be properly
triable together.
VI.

LANDLORD AND TENANT

The choice of remedies open to a landlord upon breach by the tenant are
dealt with in Szabo Associates v. Peachtree-PiedmontAssociates.2 A repudiation of the lease amounts to a tender of breach and if accepted by the
lessor constitutes an anticipatory breach. Suit may then be brought by the
lessor immediately without awaiting expiration, and the measure of damages will be the difference between the rental price agreed upon and the
actual value of the premises at the time of breach. However, where the
lessor does not accept tender of an anticipatory breach but brings suit for
rent, he may recover only the past-due rents less amounts received from
any new tenant; and if the action seeks recovery in advance for the full
term, he may only recover the difference between the stipulated rental and
the rental value. So, in the present case, the lessor was entitled to all pastdue rent plus the difference between the. rental stated in the lease and the
actual rental value for the remainder of the term.
Provisions for termination notice by the lessee sometimes require judicial interpretation. In Interstate North Associates v. Hensley-Schmidt,
Inc.,"' the seven-year lease permitted the lessee to cancel "at the end of
three years" by giving 180 days prior written notice. The question arose:
must the lessee give notice 180 days prior to the end of three years, or may
the option to terminate be exercised at any time during the remainder of
the term? The court's answer was, "at any time during the remainder of
the term." The answer was made fairly easy by the further provision in the
lease for a termination payment reducible one-seventh annually over the
entire term.
One of the stock form provisions in leases permits the landlord "as
tenant's agent, and without terminating the lease, upon breach of the lease
by failure to make the stipulated rental payments, to enter upon and rent
the premises" leaving the tenant liable for any deficiency. This provision
was applied in Spitzer v. Selig Enterprises,Inc." After three months default in rent, notice was given the tenant of the landlord's intention to
enter and relet under this provision, and a new tenant was installed. The
original tenant had vacated the premises but left a quantity of personalty
on the premises, which the new tenant sent to a local dump for destruction
as "junk." The opinion recognized that the landlord is under no obligation
42.
43.
44.

141 Ga. App. 654, 234 S.E.2d 119 (1977).
138 Ga. App. 487, 226 S.E.2d 315 (1976).
140 Ga. App. 156, 230 S.E.2d 121 (1976).
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to protect or guard personalty left by a departing tenant and under no
liability for acts of the new tenant in clearing it from the property. It also
established that the landlord under these facts does not forfeit any claim
for rent already past due by the exercise of its right of reletting, even
though the new tenant may be paying rentals in excess of those due by the
old.
Under Hicks v. Beacham,4 5 dispossessory proceedings cannot be brought
by a landlord who has accepted rent, on the basis of the tenant's arrears
in the payment of past due rent. But in Kunian v. Mangel Stores Corp.,48
while the tenant was in default in payment of excess "percentage rent,"
he filed a Chapter 11 bankruptcy and obtained the usual stay of all proceedings for the collection of rents or other debts. He continued payment
of the base rent through the bankruptcy court. Later the stay was modified
to permit the landlord to proceed in the state court for default of the excess
rent, but the appellate court upheld a summary judgment against the
landlord under the rule of Hicks. Although the landlord may have accepted
the base rent out of deference to the general orders of the bankruptcy court,
he was not entitled to repossession of the premises until some new default
occurred. He could have sent notice of termination of the lease pursuant
to Rule 11-53 of the Bankruptcy Act and requested permission in bankruptcy court to reject the lease.4" His letters insisting that the lease was in
default were of no effect without a court order terminating the lease.
The spectacle of a landlord trapped by his own ingenuity is presented
in Flamex Distributors,Inc. v. Herman.48 The lease required the tenant to
keep the property insured, and the landlord sued for loss of the property
by fire after the tenant had failed to maintain insurance as required. But
the lease also provided that "there shall be no renewal of this lease by
operation of law" and further stipulated that if the tenant remained in
possession after expiration of the term "without any express agreement of
parties" he should be a tenant at will only. The appellate court absolved
the tenant of liability. He had continued in possession after the expiration
date, and after receiving a letter offering to renew at an increased rental,
he failed to reply. However, he continued occupancy and paid the increased rental. This was not an "express agreement," said the court, and
the landlord must be held strictly to his own language. Similar language
49
was construed in the same manner in Krueger v. Paul.
In Krueger, after
the tenant paid the increased rent after expiration of the term as demanded, he decided to cancel on 30 days notice as a tenant at will. The
appellate court agreed; there was no express renewal, he was a mere tenant
at will, and payment of the increased rent did not amount to a renewal.
45.
46.
47.
48.
49.

131 Ga. 89, 62 S.E. 45 (1908).
140 Ga. App. 244, 230 S.E.2d 492 (1976).
11 U.S.C.A. §713 (1977).
140 Ga. App. 771, 232 S.E.2d 124 (1976).
141 Ga. App. 73, 232 S.E.2d 611 (1977).
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A warehouse lease obligated the landlord to keep the sprinkler system
"in a good state of repair," except for loss caused by the tenant's negligence. The court said, in General Insurance Co. of America v. Bowers,10
that the conduct of the landlord in disconnecting part of the system, painting over and replacing valves, renting the adjoining area for an auto repair
shop, and allowing the alarm system to become inoperative, was sufficient
to go to the jury. But the court also ruled that after the tenant had accepted full compensation under his insurance policy for the loss, with the
usual subrogation and assignment provisions, any claim against the landlord must be asserted in the name of the insurance company.
Restrictions on the transferability of leases are not favored by the
courts,5' and oral testimony of the landlord's consent to a sublease will be
accepted even in case of leases subject to the statute of frauds. 5 In Guest
v. Riddle,5 a landlord's attempt to block a sublease failed abjectly, resulting in a verdict, judgment, and affirmance for punitive damages and costs
of litigation based upon conflicting evidence of verbal consent. In the last
analysis, a landlord cannot fully protect himself against such evidence by
lease requirements of written consent, since oral consent constitutes a
waiver of the requirement of a writing.
Another landlord went down in defeat in Piano & Organ Center, Inc. v.
Southland Bonded Warehouse, Inc."4 He attempted to insulate himself
against claims of oral waiver by a lease requiring written notice of defects
to be repaired. The well settled rule is that a landlord waives the requirement of writing when he accepts verbal notice without insisting that it be
submitted in writing. When the landlord responds to such notice by sending out a contractor to inspect, who states that he must await dry weather
before repairing leaks, liability is shown.
In Alston v. Georgia Credit Counsel, Inc.,55 the court reminded us that
law should not change with the weather and the availability of protection
against it. A suite of offices may be rendered uncomfortable by failure of
the air conditioning system, says the court, especially if not repaired for
three days, but this does not amount to an eviction relieving the tenant
from payment of rent. We know that many modern structures are built
without windows and do become uninhabitable when the ventilation and
cooling or heating fails, but the older type of office building, we recall, was
occupied in other days with nothing better than open windows and ceiling
fans.
50.
51.
& Inv.
52.
53.
54.
55.

139 Ga. App. 362, 228 S.E.2d 348 (1976).
Presby v. Benjamin, 169 N.Y. 377, 62 N.E. 430, (1902); Wainwright v. Bankers Loan
Co., 112 Va. 630, 72 S.E. 129 (1911).
Dodd v. Ozburn, 128 Ga. 380, 57 S.E. 701 (1907).
237 Ga. 535, 228 S.E.2d 910 (1976).
139 Ga. App. 480, 228 S.E.2d 615 (1976).
140 Ga. App. 784, 232 S.E.2d 134 (1976).
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LIMITATION OF ACTIONS

Georgia once had a statute requiring all actions for land to be brought
within seven years after accrual of the cause of action, but this was repealed by the Code of 1863, and there is now no such limitation, although
the right may be barred by seven years adverse possession under color of
title or twenty years possession without color.1 An action to recover land
is not barred by the existence of a void deed in favor of another which deed
can be treated as void by the court without formally "cancelling" it.57 But
when a deed is "voidable," not void, and affirmative equitable relief is
necessary to establish title, there is an equity rule in the Georgia case law,
requiring that a suit to cancel the deed be brought within seven years after
the action accrues. This rule is said to be an analogy of the legal limitation,
under the maxim, "equity follows the law." In O'Quinn v. O'Quinn,5 the
rule was applied to a typical example of a "support deed" made by a father
to one of his six children in consideration "that the son is to take care of
and provide for his father during the declining years of the said father
. ...

"

The deed was recorded in 1963, the father died in the following

year, but suit was not filed until 1975, asking alternatively that the deed
be cancelled or the grantee be declared a trustee for the other children. The
appellate court upheld a ruling by the trial judge dismissing the action on
motion, as failing on its face to set forth a cause of action." Recently
discovered fraud would continue as a valid ground seven years after discovery. Fraud in the procurement would make the deed absolutely void.
The seven-year limitation was also applied in an action to cancel a deed
in Thomas v. Jackson."N The plaintiff, seeking cancellation, admitted on
the stand that she knew about the alleged fraud more than seven years
before the action was brought.
VIII.

MECHANICS' AND MATERIALMENS' LIENS

Filing suit within one year after the furnishing of the materials or services is the statutory requirement in Georgia." A 1968 amendment" muddied the water by requiring the bringing of the action within 12 months
56. GA. CODE ANN. §85-406 (without color of title), -407 (color of title) (1970).
57. Bond v. Sullivan, 133 Ga. 160, 65 S.E. 376 (1909); Findley v. Hulsey, 79 Ga. 670, 4
S.E. 902 (1887); Carswell v. Hartridge, 55 Ga. 412 (1875); Hall v. Almond, 164 Ga. 138, 137
S.E. 825 (1927); Lankford v. Holton, 187 Ga. 94, 200 S.E. 243 (1938).
58. 237 Ga. 653, 229 S.E.2d 428 (1976).
59. The grounds for attack were not stated.
60. 238 Ga. 90, 231 S.E.2d 50 (1976).
61. GA. CODE ANN. §2002(3) (Supp. 1977). This is true in many other states. See N.Y. LEN
LAw, §17 (McKinney 1966); FA. STAT. ANN. §713.22 (1969). In Florida the owner can shorten
the allowed time by serving notice of contest, upon which the action must be filed, within 60
days.
62. GA. CODE ANN. §67-2002(3) (Supp. 1977).
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"of the time the same shall become due." The court of appeals, in Home
Mart Building Center, Inc. v. Jones,63 construed this phrase as beginning
the one-year period on the furnishing date "unless there is an agreement
to the contrary when the materials are furnished." In Dixie Lime & Stone
Co. v. Ryder Truck Rental, Inc., 4 the materials had been furnished under
invoices stamped: "Terms: Net thirty days from date of invoice." The
court overruled Home Mart Building Centers. If an agreement between the
materialman and his immediate customer could extend the time for suit
indefinitely, the landowner, the lender, and subsequent purchasers of the
property would be unable to deal with the threat of lien in any effective
manner. A literal reading of the 1968 Act must therefore be rejected. The
position is sound, and well supported by general authorities."
Under an act of 19536 a mechanic's lien may be dissolved by the filing
of a bond in double the amount claimed. What is the effect of filing such
a dissolution bond? Must the claimant continue with the required statutory steps to perfect his lien? Is the landowner or contractor deprived of
defenses otherwise available by such a filing? The appellate courts have
answered some of these questions. The lien can no longer be foreclosed
against the land, and the claimant is confined to his remedy on the bond."
5 the
In Shapiro & Sons, Inc. v. Yates Construction Co. of the Southeast,"
court denied any statutory intent to deprive an owner or his contractor of
any legal defenses which they may have had if no bond were posted. It is
like a judicial sale where the proceeds "stand in lieu of the real estate,"
subject to the same claims and defenses. One dissenting judge pointed out
that when the bond is filed by the contractor, as in this case, the latter
can raise only such defenses as are applicable to his own liability.
IX.

MORTGAGES

Subordination agreements are often taken to promote a junior mortgagee
to a first position, and there is a well established equity rule in this respect
which is often overlooked: "One who subordinates a first lien to a third lien
makes his lien inferior to both the second and the third liens." 9 In a case
of first impression in Georgia, Old Stone Mortgage & Realty Trust v. New
63. 133 Ga. App. 822, 212 S.E.2d 476 (1975).
64. 140 Ga. App. 188, 230 S.E.2d 322 (1976).
65. The term "due" always imports a fixed and settled obligation but is not synonymous
with "payable." An obligation may be "due" in a statutory sense even though the time for
payment has not arrived. See Feeser v. Feeser, 93 Md. 716, 50 A. 406 (1901); In re Purdy's
Estate, 429 Pa. 80, 239 A.2d 375 (1968).
66. GA. CODE ANN. §67-2004 (Supp. 1977).
67. Vector Co. v. Star Enterprises, Inc., 131 Ga. App. 569, 571, 206 S.E.2d 636 (1974).
68. 140 Ga. App. 675, 231 S.E.2d 497 (1976).
69. 51 AM. Jun. 2d Liens §55 at 188 (1970). "If B is inferior to A and C is inferior to B, C
is also necessarily inferior to A." Dunlop v. Teagle, 101 Fla. 721, 135 So. 132, 134 (1931).
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Georgia Plumbing, Inc.,70 the court applied this principle to confer priority
upon a mechanic's lien which otherwise would have been inferior to a
security deed, after the holder of the deed had subordinated to a junior
security deed over which the lien already had priority. If this principle
continues to prevail in Georgia law, there may be some interesting ramifications which should be watched with interest.
A security deed contained a covenant by the grantor to pay all ad valorem taxes "before the same became delinquent," in First National Bank
of Atlanta v. Blum.7' He protested an increased assessment and asked for
arbitration, finally settling, and received a bill for the compromise amount
after October 15 (normally the last day allowed for payment). However he
did not pay the newly determined amount until the following year, after
the grantee bank had accelerated maturity and started a foreclosure. He
contended that the taxes had never become "delinquent" because no execution had ever been issued. The appellate court disagreed, reversing the
trial court. Arbitration in Fulton County is governed by a special act,
under which the protesting taxpayer must pay at least the amount of his
last year's tax on the normal due date. If he fails to pay at this point he is
"delinquent." The lower court's position seems more equitable, if we look
to the sole reason back of the tax covenant: to protect the security for the
money loaned. Here the security was never for a moment endangered, and
the lender was never in need of protection. Hence the "default" was a
purely technical one, clearly relievable under traditional chancery practice.7"
Failure of the mortgagee to give releases in accordance with the covenants in the mortgage does not necessarily release the mortgagor from his
obligation to make payments as scheduled, since the two covenants generally are regarded as independent.7 3 So, in Wright v. IntercountyProperties,
Ltd.,"4 the grant of a temporary injunction against foreclosure was reversed
by the appellate court because the mortgagor had not paid or tendered the
monies admittedly owing under its contract, even though serious questions
may remain before the court about the proper construction of the release
clause.
In Madison, Ltd. v. Price,75 the court made an important ruling interpreting a release clause in a security deed which provided that "all sums
paid for release of acreage shall be applied to the next annual principal
installment or installment due . . . ." This language, said the court, re-

70. 140 Ga. App. 686, 231 S.E.2d 785 (1976); aff'd, 239 Ga. 345, 236 S.E.2d 592 (1977).
71. 141 Ga. App. 485, 233 S.E.2d 835 (1977).
72. See Haase v. Moser, 121 N.J. 344, 189 A.638 (1937).
73. See Annot., 115 A.L.R. 1038 (1938); but compare Lane v. Allen, 162 Il1. 426, 44 N.E.
831 (1896).
74. 238 Ga. 492, 233 S.E.2d 160 (1977).
75. 237 Ga. 904, 230 S.E.2d 297 (1976).
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quires that a new payment be made in order to obtain a partial release of
land, and a payment already made in the previous year on an installment
then due would not entitle the debtor to demand such a release. The result
is that release rights become non-cumulative, and must be claimed at the
time of payment or be lost. But since there are many variants of the release
form in use, each particular clause must be re-examined in the light of this
ruling.
Retention of possession by a grantor has some surprising results under a
section of our code" which merely prohibits parol evidence that a deed was
intended to be a mere mortgage when accompanied by a transfer of possession. It has been read in reverse as if it had provided for the automatic
admission of such parol evidence when the maker holds over in possession.77 In Haire v. Cook, 8 a landowner threatened with foreclosure of his
existing bank loan worked out an oral agreement with a friend under which
the friend paid off the bank and received an absolute warranty deed to the
property from the landowner but agreed to convey to the latter's son upon
repayment of the amount advanced and attainment of majority by the son.
However, when the son came of age he rented the land from the friend by
several annual leases in which he acknowledged the landlord's title. The
court rejected the contention that the transaction was a mere mortgage for
the reason that no relation of debtor and creditor ever existed between the
landowner and the "friend." Nor was the agreement enforceable as an
option to repurchase, the court said, because it was not in writing as
required by the Statute of Frauds.7" Although the grantee admitted making
the agreement under Ga. Code Ann. §37-802 (1962), that section creates
no exception to the Statute of Frauds with respect to agreements not to
be performed within one year.
Martin v. Clark0 presents a good example of a case litigated on a collateral point of fraud and intoxication in which the real issue was not argued.
A landowner owed several thousand dollars to his son-in-law, and though
remaining in possession conveyed the land to him and the daughter "in
consideration of the debts owing them." Later when a reconveyance was
requested the son-in-law refused unless the father-in-law "repaid the
amount due him" and brought ejectment to recover possession. The facts
as stated make out an obvious case of an absolute deed given to secure a
debt, so that retention of possession will permit equity to treat it as a mere
mortgage subject to redemption."' But the only defense made by the fatherin-law was fraud and intoxication invalidating the deed, and proof of these
76.

GA. CODE ANN.

§67-104 (1967).

77. Davis v. Akridge, 199 Ga. 867, 36 S.E.2d 102 (1945).
78. 237 Ga. 639, 229 S.E.2d 436 (1976).
79. GA. CODE ANN. §20-401(4) (1965) (parol contracts relating to land); GA. CODE ANN.
§20-401(5) (1965) (agreements not to be performed within one year).
80. 237 Ga. 660, 229 S.E.2d 422 (1976).
81. See Haynes v. Blackwell, 232 Ga. 430, 207 S.E.2d 66 (1974).
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claims was not forthcoming. The court upheld the direction of a verdict
for the plaintiff, apparently awarding absolute title without recognition of
any right of redemption.
On the subject of damages for wrongful foreclosure, Langley v. Stone"2
broke new ground in Georgia, recognizing possible liabilities of a lender not
hitherto considered in the banking profession. Since most lenders are thoroughly solvent, an unfortunate borrower who has lost his home in a foreclosure now finds it to his advantage to elect a claim for monetary reimbursement, allowing the sale to stand. Such a proceeding is not in equity, and
no tender of the amount due is necessary. The individuals conducting the
foreclosure (including the lender's attorney) may become personally liable,83 and jurisdiction can easily be obtained over nonresidents under the
long-arm statute. Leslie, Inc. v. Solomon" is a recent example. A contractor obtained a security deed from a homeowner covering proposed improvements, and foreclosed without adequate completion of the agreed construction. The homeowner elected to waive the invalidity of the foreclosure and
seek damages; the jury verdict of $14,000 was upheld on appeal. A defense
of the statute of limitations was held lost by the defendant's failure to
plead it, and the plaintiff was not estopped to claim title by remaining in
possession after the foreclosure and making payments which defendant
claimed to be rent.8
The recent rash of mortgage foreclosures has produced a confusing array
of opinions affirming or occasionally reversing confirmations of nonjudicial
sales under the Act of 19356 making such confirmation a sine qua non for
deficiency judgments. Some appellate judges are definitely inclined toward "rubber-stamping" the trial judge, whether he approves or disapproves the sale. Others have injected various contradictory theories to
complicate the whole situation. Actually, this type of sale conducted by
'the lender himself, armed with the power of cashless self-purchase, free of
disinterested supervision, breaks all the rules of agency with its drastic
conflicts of interest, secret profit, rigged bidding, and prearranged appraisals by "experts" selected for their low-value bias. As a result we see the
monthly spectacle of the mortgagee's lawyer going through meaningless
motions at the courthouse door, intent on putting title in his client at the
lowest possible price, avoiding (or indeed discouraging) all competitive
sales promotion, with the ultimate purpose of saddling the borrower with
the largest possible deficiency judgment in addition to the loss of his own
property. 7
82. 112 Ga. App. 237, 144 S.E.2d 627 (1965) (written by Judge Felton).
83. Budget Charge Accounts, Inc. v. George, 214 Ga. 312, 104 S.E.2d 434 (1958).
84. 141 Ga. App. 673, 234 S.E.2d 104 (1977).
85. Compare the ruling, in Dickson v. Davis, 237 Ga. 883, 230 S.E.2d 279 (1976), that such
payments would defeat any claim of title by adverse possession.
86. GA. CODE ANN. §§67-1503 to -1506 (Supp. 1977).
87. "In the United States, a mortgagee who is armed with a valid power of sale is regarded
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It has been pointed out"8 that the confirmation statute of 1935 spoke in
a period of immense depression while real estate was being sold (if at all)
far below "true value" in terms of the rents and profits which could ultimately be realized from it under normal conditions. From this viewpoint
it is disturbing to find the cases decided as if there were no such statute
and the borrower were merely asking a court of equity to invalidate the sale
under the old law. A recent example is Wachovia Mortgage Co. v. Moore,"
which apparently holds that the sale must be confirmed unless the price
is shown to be "grossly inadequate" or it can be shown that the sale is
invalid for fraud or other illegality.
Another example of borrowing from the old equity rules is found in a
series of cases illustrated by Wachovia Mortgage Co. v. Moore,"0 in which
we find the courts accepting the pre-set vendor's bid as the presumptive
true market value. Reliance upon the "competitive" bids at the courthouse
door is one of those touching relics of times past when public sales drew
crowds of interested spectators and volleys of excited offers, and is very far
from present-day realities, where even the owner is often unaware of what
is going on, although presumed to have read the obscure "gazette" in
which the notice was published."
Evidence of value is the big issue in confirmation hearings, and many
opinions clutch at straws to confirm the sale. In Smith v. Andrews,' a
denial of confirmation was reversed because the trial judge "indicated
during the confirmation hearing that he intended to consider not evidence
of a different value after the foreclosure sale, but evidence of the
speculative market value at some indefinite time in the future."' 3 And in
Wachovia Mortgage Co., the court rejected a witness's testimony of market
value because he admitted he had not yet found a buyer willing to offer
that figure."
as invested with so great an ability to do harm to the mortgagor that he is, for this purpose,
treated like, and frequently called, a trustee." G. OSBORNE, MORTGAGES §342 at 738 (1970).
In many states there is a statutory right of redemption for a year or more after sale. In most
states permitting nonjudicial foreclosures, the sale is conducted under a security instrument
called a "deed of trust" by a disinterested trustee. Georgia borrowers enjoy none of these
safeguards.
88. Aaron v. Life Ins. Co. of Ga., 138 Ga. App. 286, 226 S.E.2d 96 (1976) (Clark, J.
concurring).
89. 138 Ga. App. 101, 225 S.E.2d 460 (1976).
90. Id.
91. The court relied upon Thompson v. Maslia, 127 Ga. App. 758, 195 S.E.2d 238 (1972),
but Judge Eberhardt, in Maslia, pointed out that the presumption does not apply in confirmation cases.
92. 139 Ga. App. 380, 228 S.E.2d 320 (1976).
93. Id. at 381, 228 S.E.2d at 321 (emphasis in the original). Potential uses have always
been considered in tax valuations based on the "highest and best use;" see Chilivis v. Backus,
236 Ga. 88, 222 S.E.2d 371 (1976); and in condemnations, see Ga. Power Co. v. Wright, 134
Ga. App. 474, 214 S.E.2d 724 (1975).
94. Such an offer would be inadmissible in evidence. Groover v. Simmons, 161 Ga. 93, 29
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The legislature requires that confirmation be denied where the property
fails to bring its "true market value." 5 It has been well asked, why did the
lawmakers reject the common phraseology and use a term seldom encountered in law instead of "fair market value"? The reply may rest in their
awareness that in nonjudicial foreclosure sales the vendor can easily override all other bidders so that competing offers are virtually unknown, and
a temporarily slow market can result in a great sacrifice of property below
its normal income value. Yet the Georgia courts have treated the two terms
as interchangeable." The unintended result is to deny relief to victims of
market depression as compared with other states which have gone far to
outlaw or severely restrict deficiency judgments."7
The 1935 Act permits the trial judge to order a resale "for good cause
shown." Is this a purely discretionary power, or must some legal ground
exist for setting aside the sale? The supreme court on certiorari agreed with
the majority of the court of appeals that the phrase "for good cause shown"
must be equated with the right to exercise a legal discretion." Here the
mortgagee "acted in good faith by having said property appraised before
the sale," 99 said the lower court, as a reason for allowing the mortgagee
another sale instead of merely denying confirmation. This is a curious
reversal of thought as compared with other holdings that the sale should
be set aside for the benefit of the borrower only.' ®
In Kent v. Scott Hudgens Realty & Mortgage, Inc.'0" the trial judge
attempted to rule in favor of both parties by first confirming the sale and
then giving the borrower the option of demanding a resale on payment of
costs. Instead of seeing in this order a clear indication of dissatisfaction
with the price bid, the appellate court confirmed the sale because the
defendant had appealed without demanding a resale.1 2
S.E. 778 (1925).
95. GA. CODE ANN. §67-1504 (Supp. 1977).
96. Aaron v. Life Ins. Co. of Ga., 138 Ga. App. 286, 226 S.E.2d 96 (1976). Some more
discerning courts have drawn a distinction between "market value" and "true value." Market
value may be increased or depressed by special circumstances without affecting true value.
Warehouse Co. v. Jersey City, 128 N.J.L. 263, 25 A.2d 291 (1942).
97. See Richmond Mortgage Corp. v. Wachovia Bank, 300 U.S. 539 (1936); Honeyman v.
Jacobs, 306 U.S. 539 (1939); California outlaws deficiency claims for purchase money. Prunty
v. Bank of America, 37 Cal. App. 3d 430, 112 Cal. Rptr. 370 (1974). So does North Carolina.
Childers v. Parker's, Inc., 274 N.C. 256, 162 S.E.2d 481 (1968).
98. Adams v. Gwinnett Commercial Bank, 140 Ga. App. 233, 230 S.E.2d 324 (1976); aff'd,
238 Ga. 722, 235 S.E.2d 385 (1977).
99. 140 Ga. App. at 233, 235 S.E.2d at 325.
100. Wachovia Mortgage Co. v. Moore, 138 Ga. App. 101, 225 S.E.2d 460 (1976).
101. 138 Ga. App. 30, 225 S.E.2d 447 (1976).
102. Generally the borrower wants confirmation denied without a resale; the lender wants
it granted without a resale. If the judge isconvinced the land sold for less than its true value,
he must deny confirmation, but if he stops there the borrower is free of any further indebtedness although he has lost the property. The grant of a resale gives the lender a second chance
to repeat the one-man show at the courthouse door. It does not aid the borrower unless his

19771

REAL PROPERTY

There are a number of other cases dealing with confirmation which are
helpful to attorneys working in that field. They arise from the fact that the
hearing opens up the entire foreclosure to review, not only testing its compliance with law in the conduct of the sale, but even going back of this
point to the question of whether a default exists. In Jones v. Hamilton
Mortgage Corp., "I the court took a second look at the principle announced
in Schnuck v. West Lumber Co.'°0 that the retention of funds by the lender
sufficient to relieve a default may prevent him from accelerating maturity.
The rule does not apply, said the court, with respect to funds earmarked
for use on a companion loan, or for some other designated purpose such as
payment of taxes, insurance, etc. Also, the borrower cannot insist on further advances in accordance with the original commitment letter after he
is in default of his own obligations thereunder. 05
The confirmation statute requires that after a sale the petition for confirmation must be filed by "the person instituting the foreclosure proceedings." In Darby & Assoc. v. Federal Deposit Insurance Corp.,'"5 the
court upheld the propriety of a petition by the trustee in bankruptcy of one
mortgagee and the receiver of the other. "It was not intended," said the
court, "that the rights of the debtor would be affected by such contingencies as death or bankruptcy of the creditor. While the original mortgagee
and the transferee continued to exist, they could no longer function except
'0 7
through their legal representatives.'
Jonesboro Investment Trust Assoc. v. Donnelly' deals with a question
of proper parties. The petition for confirmation was filed by the "Trustees
of the Institutional Investors Trust, a Massachusetts business trust" without naming the trustees. The action of the trial court in permitting an
amendment adding the names of the individual trustees was upheld on
appeal over the objection that there was no party plaintiff. "The word
'trustees'," said the court, "in the name of the applicant imported a natural or artificial person or persons and was sufficient to support the amendment giving the individual names of the trustees."''0
Donnelly also involved the more serious question, whether the pendency
circumstances have miraculously changed so that he can now bid on the property. The grant
of a resale must always be based upon a finding of inadequate price or outright invalidity of
the foreclosure, neither of which are matters of discretion. The area of discretion comes later:
Is it the lender or borrower who asks for a resale? Has his conduct earned him that privilege?
These questions lead into nebulous fields of morality and comparative virtue more suited to
the Sunday morning Bible Class than a court of law.
103. 139 Ga. App. 239, 228 S.E.2d 170 (1976).
104. 205 Ga. 827, 55 S.E.2d 213 (1949).
105. See also Potts v. McElroy, 209 Ga. 244, 71 S.E.2d 612 (1952); Shell Oil Co. v.
McGraw, 48 App. Div. 2d 485, 368 N.Y.S.2d 610 (1975).
106. 141 Ga. App. 78, 232 S.E.2d 615 (1977).
107. Id. at 79, 232 S.E.2d at 617.

108.

141 Ga. App. 780, 234 S.E.2d 349 (1977).

109.

Id. at 783, 234 S.E.2d at 351.
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of a bankruptcy stay order in a Chapter 11 proceeding brought by the
mortgagor was sufficient to invalidate the foreclosure sale. The appellate
court agreed with the trial court that the sale was valid, because the
mortgagor had already lost possession to the mortgagee, and the confirmation petition was not a proceeding "to enforce any lien against his property" within Bankruptcy Rule 11-44." °
Confirmation cases are always heard before the court without a jury, and
in Lewis v. First National Bank of Atlanta,"' the court pointed out that
although the hearing should be by testimony of witnesses, when the parties
agreed upon the use of only affidavits and depositions, it is too late to
object to this mode of trial after the hearing has begun.
The court has also recognized an available choice for mortgagees desiring
to avoid the hassle over confirmation. They may sue on the indebtedness
and obtain a judgment for the full amount of the debt with a special lien
on the secured realty. This proceeding is followed by an escrow deed, which
puts legal title in the defendant, and a sheriffs levy and sale. The proceeds
of the sale are then credited on the judgment, which remains good for any
unpaid balance. In Trust Investment & Development Co. v. First Georgia
Bank, " the court declared the alternative remedy still available, making
a confirmation proceeding unnecessary. Nor, says the court, does it involve
any such increase of risk as will discharge a surety's liability on the secured
indebtedness, because his liability is not conditioned upon the creditor's
diligence in enforcing the security. Brown v. Georgia State Bank," reaches
the same conclusion.
In American Century Mortgage Investors v. Strickland," the court disavowed any requirement that the trial judge establish as a matter of fact
the actual dollar amount of the "true market value." It was held sufficient
to show that the property did not bring its true market value. But among
other grounds for denial of confirmation stated by the court was that the
advertisement of sale stated that both realty and personalty would be sold
together; it was impossible to allocate the value between the two. Does this
conflict with prior holdings prohibiting a foreclosing mortgagee from offering the property for sale in separate parcels?"'
X.

PRODUCTS OF THE LAND

Subsidy payments made by the U.S. Department of Agriculture to farm110. But we should not overlook one important aspect of confirmation proceedings under
the Georgia statute: the court may order a resale, thus revesting the bankrupt's equity of
redemption, and the trustee or receiver in bankruptcy should be given a full opportunity to
participate on behalf of the estate.
111. 141 Ga. App. 388, 233 S.E.2d 482 (1977).
112. 238 Ga. 309, 232 S.E.2d 828 (1977).
113. 141 Ga. App. 570, 234 S.E.2d 151 (1977).
114. 138 Ga. App. 657, 227 S.E.2d 460 (1976).
115. See McDuffie v. Merchants Bank, 168 Ga. 231, 147 S.E. 111 (1928).
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ers obligating themselves to leave their farm acreage untilled have through
the years become one of the chief emoluments of rural land ownership.
Crop allotments assigned to the land by the County Agriculture Stabilization and Conservation Committee under 7 U.S.C.A. §1281 (1973) will pass
with the land, but a reconstitution in favor of the purchaser is required. It
may be made only by the committee, and an oral understanding that all
crop allotments would remain with the vendor is ineffective."' In Hardin
v. Great Northern Nekoosa Corporation,"7 a landowner sold to a corporation all timber and timber rights on his 4000 acres for 66 years but reserved
farming rights as to 320 acres of the tract subject to termination by notice
at the landowner's option. Ten years later the landowner terminated his
farming rights in the 320 acres, and the corporation thenceforth collected
the crop allotments on them. The landowner objected, claiming to be still
entitled to the allotments. In a declaratory judgment suit, the appellate
court viewed the original transaction as not a lease but as a sale of timber.
The corporation could use the lands for growing and cutting timber but not
for general farm purposes. It therefore was not entitled to collect the crop.
allotments."'
There is an act of 1975"1 under which the fee simple owner of land may
obtain title to outstanding mineral interests upon a showing that for seven
years after the grant of such rights, the grantee has "neither worked nor
attempted to work such mineral rights nor paid any taxes due thereon."
In Nelson v. Bloodworth,'2 0 the court considered the act and said that a
proceeding filed within less than seven years after its effective date (July
1, 1975) was premature. A forfeiture of rights could not be declared by
legislative fiat on the basis of past events.

XI.

QUIET TITLE PROCEEDINGS

The 1966 Quiet Title Act 2' is winning favor with the bar as "an efficient,
speedy and effective means of adjudicating title claims," and Heath v.
Stinson' 2 adds several useful interpretations as to its procedural workings. In that case an intervention was filed by an alleged purchaser under
a contract of sale made with the plaintiff. The special master not only
allowed the intervention but granted the intervenor a summary judgment
declaring title to be in the plaintiffs and decreeing specific performance of
the contract. The grant of the intervention was correct, said the appellate
court, but the special master had no jurisdiction to grant specific perform116. Conifer Farms, Inc. v. Brent, 237 Ga. 42, 226 S.E.2d 585 (1976).
117. 237 Ga. 594, 229 S.E.2d 371 (1976).
118. Note: The fact that farming rights were reserved on only part of the land indicates
the parties thought that but for such a reservation the farming rights would pass. However,
such an assumption seems clearly mistaken.
119. GA. CODE ANN. §85-407.1 (Supp. 1977).
120. 238 Ga. 264, 232 S.E.2d 547 (1977).
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ance. Nevertheless, the decree of the court could be properly based upon
the special master's report, and the trial judge was correct in adopting the
report as its final judgment, there being no material issues of fact.
In Thornton v. Reb Properties, Inc., ' " questions of the right to a jury
trial were resolved. The statute, said the court, permits counsel to demand
such a trial at any time before the case has been heard by the special
master. But if no demand is filed prior to that time, the special master
becomes the arbiter of law and fact, and decides all issues in the case
unless he, on his own initiative, requires a jury trial. Therefore, a demand
for a jury made after the special master's report has been adopted and a
final judgment rendered is too late.
Green v. Kaplan1 4 was also a quiet title proceeding under the same
statute in which several procedural points were discussed. The ruling of
greatest interest is in reference to a contention that jurisdiction was not
obtained because of failure to serve adjoining landowners as required by
the act. "The failure to serve adjoining landowners," in the court's opinion,
1
"is harmless error, where no rights adverse to them were adjudicated."
It may indeed be true that the description in the decree encroached upon
adjoining lands creating a cloud on their title, but the adjoiners had not
been effectively made parties, and will not be bound. The immediate parties contended that they were entitled to the benefit of a complete adjudication of boundaries, but the court did not agree.
XII.

REAL ESTATE

BROKERS

There are a number of cases in which a broker has been allowed a
commission for a sale to a prospect found by him during the listing, who
thereafter purchases at the same or a different price.' In Ranck & Keefe,
Inc. v. First Richmond Corporation,'7 a hotel was listed with the broker
who was authorized to offer the property to a former prospect who finally
declined to buy. After the property was listed with an auction company
for sale, the same prospect saw the auction notice and called the owner.
The owner sold the hotel to him, paying a commission to the auction
company. Clearly the broker did not cause the procurement of the sale;
and the dismissal with prejudice of his suit for commission was affirmed.
Martin v. Hendrix, Waddell, Martin & Co. 2 contains an example of the
beneficient use of the summary judgment process to dispose of what ap121.
122.
123.
124.
125.
126.

CODE ANN. §37-1411 to -1423 (Supp. 1977).
Ga. 364, 233 S.E.2d 178 (1977).
Ga. 59, 226 S.E.2d 741 (1976).
Ga. 602, 229 S.E.2d 369 (1976).
Id. at 603, 229 S.E.2d at 370, citing GA. CODE ANN. § 81A-161 (Supp. 1977).
See Spence v. Walker, 92 Ga. App. 609, 89 S.E.2d 668 (1955); Ideal Realty Co. v.
GA.
238
237
237

Storch, 124 Ga. App. 271, 183 S.E.2d 520 (1971).
127.
128.

138 Ga. App. 542, 226 S.E.2d 795 (1976).
140 Ga. App. 557, 231 S.E.2d 526 (1976).
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pears to be a non-meritorious lawsuit brought by a real estate broker claiming commissions, attorneys fees, expenses of litigation, and punitive damages, and alleging conspiracy growing out of an oral listing which never
ripened into a sale. The plaintiff had in writing released any claim for
commission against the seller and agreed that his commission, if any,
would be derived solely from the purchaser. The court pointed out that
while ordinarily one who renders services to another at his request may
recover their reasonable value, a broker must either sell the property or be
the procuring cause of the sale, and here no sale had occurred. Since the
broker had not earned a commission, he could not recover for any alleged
conspiracy to defeat his claim. '

XIII.

RECORDING AND NOTICE

In Lacy v. National Bank of Walton County, 130 the court settled a point
previously undecided in Georgia. The plaintiff held title under a deed from
a grantor who held under a deed made out to him but delivered to the
plaintiff in escrow. After the grantor had failed in his efforts to finance a
purchase of the property, he conveyed to the plaintiff, who then recorded
his deed and the previous deed into his grantor which he held in escrow.
During the period after the date of the previous deed but before that made
to the plaintiff, his grantor (unknown to the plaintiff) had borrowed money
from the defendant bank and given it a security deed which was promptly
recorded. The plaintiff was charged with constructive notice of this security deed, because his duty to search the records against each former owner
extends not only back to the filing date of that owner's deed but also to
3
the date of execution shown therein.' '
In Higdon v. Gates,'3 2 a common grantor first conveyed the property by
warranty deed to Higdon who recorded it and took possession through a
tenant. The same grantor then conveyed the property to another party to
secure a loan, and Gates acquired title (presumably by foreclosure) under
this deed. The appellate court affirmed a finding that Higdon's deed
though recorded was not constructive notice because it showed a consideration of more than $100, and no transfer tax was paid.'33 Georgia's transfer
129. On the subject of conspiracy between the vendor and the purchaser or other parties
to defeat the broker's commission, see Hornstein v. Podwitz, 254 N.Y. 443, 173 N.E. 674, 84
A.L.R. 1 (1930); Harris v. Perl, 41 N.J. 455, 197 A.2d 359 (1964).
130. 238 Ga. 520, 233 S.E.2d 775 (1977).
131. Accord, Equitable Dev. Corp. v. V. & L. Const. Co., 32 Ohio St.2d 551, 207 S.E.2d
803 (1965). Compare Tunney v. Champion, 91 N.J. Super. 27, 218 A.2d 899 (1966).
132. 238 Ga. 105, 231 S.E.2d 345 (1976).
133. See GA. CODE ANN. §92-805 (1974). If the evidence had shown that Higdon's tenant
was on the premises on the date of the security deed, such possession would have charged
the grantee with notice of the prior deed, though not properly recorded. Yancey v. Harris,
234 Ga. 320, 216 S.E.2d 83 (1975). The opinion does not state, but it should be presumed the
tenant was not yet in possession at that time.
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tax'34 was enacted to take the place of the repealed Federal Revenue Stamp
Tax.'35 The old stamp tax did not invalidate the recording, but under the
new state tax we see in Higdon v. Gates the drastic loss of title which can
result from non-payment. The wisdom of imposing such extreme penalties
3
remains highly debatable.'
XIV.

SAPELO ISLAND

R. J. Reynolds, former owner of 16,000 acres on Sapelo Island, conveyed
it to a corporation known as Sapelo Plantation, Inc., in which he owned
the entire common stock, prior to 1945. Thereafter the corporation sold the
property, part to the State of Georgia and part to the Sapelo Island Research Foundation, Inc.; and Sapelo Plantation, Inc., was dissolved. Years
later Mrs. Marianne O'Brien Reynolds sought to recover the land, claiming
title through a 1945 handwritten prenuptial agreement under which Reynolds, for "$10 and other valuable consideration" conveyed to her all the
common stock of Sapelo Plantation, Inc. and orally agreed to transfer the
stock on the company books. The suit was defended by the State of Georgia
and other parties. The grant of summary judgment in their favor was
upheld by the appellate court in Reynolds v. Reynolds. "I The only ground
of affirmance discussed in the opinion is the fact that Reynolds was married to another woman at the time of the alleged stock transfer agreement,
thus rendering the contract illegal and against public policy as promoting
matrimonial discord and divorce. Other possible defenses should also be
mentioned. Purchasers of land from a corporation should be protected
against unrecorded stock agreements in dealing with the legally elected
incumbent corporate officers. Corporate resolutions and deeds executed
under its official seal raise a presumption of authority. 38 While a transfer
of all the stock in a corporate landowner may be equivalent to a sale for
some purpose,' 9 it has never been accepted as passing title to the land as
against third persons. " O
XV.

SLUM CLEARANCE

A two-story frame Victorian residence stands surrounded by commercial
134.

GA. CODE ANN. §92-801 to -810 (1974 & Supp. 1977).

135. INT. REV. CODE, ch. 736, 68A STAT. 520, as amended, I.R.C. §§4361 to 4363 (repealed
1976).
136. The 1977 legislature removed a similar penalty formerly imposed on security deeds
for non-payment of the intangibles tax. GA. CODE ANN. §92-803 (Supp. 1977).
137. 238 Ga. 1, 230 S.E.2d 842 (1976). (Two justices concurred in the judgment only, and
one justice was disqualified).
138. Vaughan v. Atlantic Life Ins. Co., 168 Ga. 129, 146 S.E. 830 (1928); Taylor v. Harsfield, 134 Ga. 478, 68 S.E. 70 (1910).
139. See Kingston Dev. Co. v. Kennerly, 132 Ga. App. 346, 207 S.E.2d 560 (1974), involving a broker's commission.

140.

Morad v. Haddad, 329 Mass. 730, 735, 110 N.E.2d 364, 367 (1953).
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developments, a survival of other times, vacant, with broken windows,
leaky roof, decayed floors, and open to the entry of trespassers. After a
hearing, the city found it unfit for human habitation and ordered it demolished under an ordinance requiring such demolition where neccessary repairs would exceed half the value of the building. In Home v. City of
Cordele,'' the court, in a well reasoned opinion by Judge Deen, struck
down the ordinance because it denied the right of the owner to make
repairs. "The vice of the ordinance under consideration is that it flatly
permits uncompensated destruction of the owner's property where the cost
of repair would exceed 50 percent of the value of the structure unrepaired.
In this it differs from similar ordinances which have been approved by
various courts.' 4 2 The opinion also suggests that failure of the ordinance
to provide any criteria for bringing the structure up to a minimum standard may be another vice not yet considered by the court. City attorneys
throughout the state would do well to look over their slum clearance ordi43
nances in the light of his decision.

XVI.

TAXATION OF LAND

Where the ownership of land is divided between a life tenant and a
remainderman, a tax sale under an execution issued against the life tenant
passes only his life estate.' Some cases, such as Townsend v. McIntosh,15
have upheld such sales as passing the entire fee on very shaky grounds: (1)
the life tenant is in possession (he always is), (2) the levy was made against
the whole fee, and (3) the execution represented only the tax upon the
specific land levied upon. The second factor overlooks the well established
principle that the officer should never sell more property than is required
to raise the amount of the tax, which is generally less than two percent of
the value of the land, with interest and costs. Why should he be allowed
to levy upon the whole fee when the life estate alone is worth more than
enough to satisfy the execution?' 6 The situation came up again in PanneU
v. Moore, " but the sale was upheld without re-examination on authority
141. 140 Ga. App. 127, 230 S.E.2d 333 (1976).
142. Id. at 130, 230 S.E.2d at 335.
143. We are reminded again of the warning of Professor Borchard of Yale: "The unexampled expansion of the police power in the United States daily illustrates the uncompensated
sacrifices to which the individual is exposed by rightful operation of the state's public powers." McCoy v. Sanders, 113 Ga. App. 565, 571, 148 S.E.2d 902, 906 (1966), quoting from
Borchard, Government Liability in Tort, 34 YALE L.J. 1 (1924).
144. See Dixon v. Evans, 222 Ga. 133, 149 S.E.2d 124 (1966).
145. 205 Ga. 643, 54 S.E.2d 592 (1949).
146. Excessive levies are void. Roser v. Ga. Loan & Tr. Co., 118 Ga. 181, 44 S.E. 994
(1903); L. R. Sams Co. v. Hardy, 218 Ga. 147, 126 S.E.2d 661 (1962). An execution against
the owner of a partial interest in the land cannot be a lien upon that of the owner of another
part.
147. 237 Ga. 761, 229 S.E.2d 603 (1976).
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of Townsend. It is time these conflicting principles were again considered
by the court with a full review of all apparently inconsistent rulings.
XVII.

TENANTS IN COMMON

It is well established in Georgia that a cotenant cannot grant an easement over the premises without the consent of all the other cotenants, and
his attempt to do so will confer no rights upon the grantee. 4 , But in Slade
v. Rudman Resources, Inc., 49 the cotenant (without his co-owner's consent) executed a deed to another conveying a half interest in the mineral
rights, together with the right of ingress and egress for mining the same.
In opposition to a contention that the deed was void insofar as it attempted
to grant an easement, the court took the position that the rule does not
apply because a conveyance of minerals impliedly includes an easement
of ingress and egress.5 0 Therefore, the express easement was mere surplusage, and the finding of the lower court, that the right of ingress and egress
was "not in any way subject to or limited by consent or lack of consent"
of the other cotenants, was affirmed. Two justices dissented without an
opinion. There can be some basis for doubt as to how one may grant an
easement by implication which he cannot do expressly.
An excellent bar examination question is presented by Givens v. Dunn
Laboratories.'' A corporation rented land by the month without a written
lease from two equal cotenants at $150 per month. One of them notified
the corporation that the rent for his half interest would be raised to $250
and brought a dispossessory proceeding when the corporation refused to
pay the increase. It has already been held, in Motor Aid v. Ray, 52 that
where land is rented from cotenants, one owner alone cannot evict a tenant. By a presumed parity of reasoning, the court ruled that unless all
cotenants agree to a change in the terms of the rental, no change may be
made. Two judges concurred but disagreed with the reasoning, taking the
position that Motor Aid v. Ray disposed of the case and that a disposses53
sory proceeding was not the proper remedy.
148. Charleston & W. C. Ry. Co. v. Fleming, 118 Ga. 699, 45 S.E. 664 (1903); Cox v.
Zucker, 214 Ga. 44, 102 S.E.2d 580 (1958).
149. 237 Ga. 848, 230 S.E.2d 284 (1976).
150. See Davison v. Reynolds, 150 Ga. 182, 103 S.E. 248 (1920).
151. 138 Ga. App. 26, 225 S.E.2d 480 (1976).
152. 53 Ga. App. 772, 187 S.E. 120 (1936).
153. No reference is made in either opinion to Friedman v. Goodman, 222 Ga. 613, 151
S.E.2d 455 (1966), establishing that a lease made by only one of two cotenants will not bind
the other; nor to Morgan v. Maddox, 216 Ga. 816, 120 S.E.2d 183 (1961), under which a lease
made by one cotenant only is void as to the other, and the latter may proceed against the
lessee as a tenant at sufferance.
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XVIII.

TITLE INSURANCE

The insured in a title policy learned when attempting to resell the property that the interest of the adjoining owner described in the policy as a
"right-of-way easement" was actually an outright conveyance of title to a
100-foot strip of land bisecting the tract. The court, in Black v. Pioneer
National Title Insurance Co.,' 54 agreed that a recoverable loss had been
established. The fact that the insured then purchased the strip from the
owner would not defeat his claim on the policy, especially when the insurer
orally consented.
Where an applicant for title insurance has already acquired the property
prior to the application, the situation is somewhat similar to applying for
fire insurance after the fire, and most title companies will require a statement from him that he knows of no defects or liens against the property.
In Armstrong v. Lawyers Title Insurance Corp. ,' the applicant held
under a deed conveying him only a one-half interest; however, he gave
the title company an affidavit stating that he owned the entire interest.
The court held that the grant of summary judgment for the insured was
error, even though the defense of fraud might not stand up because the
true facts would be revealed by an examination of the record title. Questions of the diligence of the parties and of the right of the insurer to have
the coverage reformed for mutual mistake should have been submitted to
the jury.
XIX.

VENDOR AND PURCHASER

San Joi, Inc. v. Peek'56 involved a sales contract for a certain house and
lot, together with "existing interior equipment not presently encumbered."
The house then contained a quantity of medical equipment belonging to
the former owner, but the sale was closed by warranty deed conveying the
land only and making no reference to equipment on the premises. The
former owner removed the equipment from the property before the purchaser took possession. The vendor, when sued by the purchaser for the
value of the missing equipment, relied upon the ancient doctrine of merger
under which acceptance of the warranty deed to the land is full performance of the contract, and therefore, waives any claim to personalty. The
court refused to make a direct application of the merger principle. Where
delivery of the deed was intended only as part performance, the remaining
contractual obligations will survive, and the intention in this regard must
be determined from all the facts and circumstances, generally as a question
for the jury. The use of the word "equipment" instead of "fixtures" indicated that personalty might be included. 57' Summary judgment for the
154.
155.
156.
157.

138 Ga. App. 138, 225 S.E.2d 689 (1976).
138 Ga. App. 727, 227 S.E.2d 409 (1976).
140 Ga. App. 397, 231 S.E.2d 145 (1976).
"Equipment" is an extremely elastic term, depending on the context, Elliott v.
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seller was reversed and the case was sent back for a jury trial.
In C & G Candler,Inc. v. Georgia Power Co., ," the court recognized that
the execution and delivery of deeds at the closing of an exchange of lands
ordinarily merged all antecedent agreements, but applied the exception to
the rule, which states that when the parties have made a prior collateral
agreement which they intend to survive the closing, no merger will occur.
One of the parties had agreed by letter to pay $50,000 after closing, in
addition to land to be exchanged when the other party had cleared the land
of its improvements, thus creating an obligation not to be performed until
after delivery of the deeds. Hence the $50,000 could be recovered by suit
thereafter.
In 1957 a sales contract was declared void because a provision, in which
the purchaser assumed an existing loan, left uncertain whether the specified purchase price was in addition to the assumption or was to be credited
with the amount assumed.15 Another assumption clause came before the
9 0 But the contract
court of appeals in Marler v. River-Creek Associates.'
clearly specified a total purchase price and the amount due on the assumed
indebtedness with interest. Although it did not specifically state that interest should be prorated, nor that the amount assumed should be credited
on the total price, no such statements were necessary, because the total
price was definitely stated and need not be ascertained or computed as in
the 1957 case.'9 '
A vendor may be liable in damages when he sells property which is
subject to some serious defect not readily observable and fails to disclose
the facts to the purchaser. Such a situation raises a duty of disclosure, and
mere silence becomes fraud.' 2 But the old doctrine of caveat emptor still
persists, and many atrocious examples of an opposite sort of judicial thinking may be found.' . ' Examples of both types may be found in Georgia.
Concealment of an unstable foundation of the ground has been sustained
as an actionable fraud.'9 ' The best recent example is Wilhite v. Mays, 10 in
which the vendor had owned a house for four years knowing that the septic
tank overflowed during rainy weather and had been unable to repair it.
The court squarely rejected the plea of caveat emptor. A seller. has a duty
to disclose situations of which he has special knowledge not apparent to
Payne, 293 Mo. 581, 239 S.W. 851, 23 A.L.R. 706 (1922).
158. 138 Ga. App. 279, 226 S.E.2d 87 (1977).
159. Williams v. Manchester Bldg. Supply Co., 213 Ga. 99, 97 S.E.2d 129 (1957).
160. 138 Ga. App. 471, 226 S.E.2d 311 (1976).
161. The court also set aside an award of attorneys fees because the defendant's nonperformance was attributable solely to lack of funds.
162. Weikel v. Sterns, 142 Ky. 513, 134 S.W. 908 (1911). See Annot., 141 A.L.R.' 967
(1942).
163. See Swinton v. Whitinsville Say. Bank, 311 Mass. 677, 42 N.E.2d 808, 141 A.L.R.
965 (1942), regarding termite infestation.
164. Gaultney v. Windham, 99 Ga. App. 800, 109 S.E.2d 914 (1959).
165. 140 Ga. App. 816, 232 S.E.2d 141 (1976).
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the buyer but which would be important to him and would probably affect
his decision to buy. The case is well in line with current trends over the
country. However, on certiorari, although the supreme court affirmed 66 it
revised its statement of principle by firmly adhering to the rule of caveat
emptor, and limiting the exception to cases where an issue of fraud can be
raised and passed upon by the jury under Ga. Code Ann. §37-704 (1962)
dealing with suppression of material facts.
Every Georgia title attorney should read and study Real Estate World,
Inc. v. Southeastern Land Fund, Inc., 67 in which a vendor sued to recover
on a $45,000 note given as payment of earnest money in a sales contract
under which the vendor was entitled to retain all original earnest money
as partial liquidated damages "and to pursue any and all remedies available to him at law or equity, including but not limited to an action for
specific performance of this contract." The court reversed a summary judgment for the vendor, but the opinion dealt with several interesting interpretations of the contract form now in universal use among brokers and
lawyers. Does a requirement of written notice of title objections obligate
the purchaser to accept a bad title upon failure to serve notice in the
manner and form stipulated? The court so ruled, citing Douglas v.
McNabb Realty Co."'6 The court also commented on a contract requirement for any issue of marketability "to be determined in accordance with
Georgia Law as supplemented by the Title Standards of the State Bar of
Georgia," with all disputes concerning validity of the title to be submitted
to the then existing Title Practices Committee of the State Bar. The court
pointed out that the purchaser failed to follow this requirement.
The court then dealt with the stipulated right of the vendor to retain all
original earnest money as partial liquidated damages and to pursue all
other remedies. A valid provision for liquidated damages may be made,
said the court, but if the contract provides for forfeiture of the earnest
money "over and above all damages sustained" it becomes an unenforceable penalty. The majority so interpreted the language used. Three judges
dissented, arguing that the provision for pursuit of other remedies was
surplusage and was not an attempt to impose additional damages.
In a very instructive opinion by Justice Ingram (now retired), the supreme court, on certiorari, agreed that there was an illegal penalty but sent
the case back for a determination of actual damages."9
May a receiver close a sale in escrow without specific authority to do so
in the order of sale? This question is answered in Home Federal Savings
166. Wilhite v. Mays, 239 Ga. 31, 235 S.E.2d 532 (1977).
167. 137 Ga. App. 771, 224 S.E.2d 747 (1976).
168. 78 Ga. App. 845, 52 S.E.2d 550 (1949). The rule applies, however, only to defects
which the vendor could have remedied if he had been given the opportunity, Cowdery v.
Greenlee,. 126 Ga. 786, 55 S.E. 918 (1906), and there was no showing on this point.
169. 237 Ga. 227, 227 S.E.2d 340 (1976).

MERCER LAW REVIEW

[Vol. 29

& Loan Association v. Cobb.'10 The property was owned by a husband and
wife as cotenants, and the receiver contracted to sell on their behalf, pursuant to an order of court, at private sale."' Since the husband was still
occupying the property, they agreed at the closing that all the sale documents would be held in escrow until he had vacated and the purchaser
gained possession. On the night after notice was given to the husband to
leave the house, a damaging fire occurred, and the purchaser demanded
and received back all deeds, documents, and checks. The receiver then
sued all parties and the insurance carrier asking for a declaratory judgment
to determine their respective rights and obligations. The trial court ruled
that the receiver had no authority to close in escrow, and the sale must be
regarded as completed prior to the fire. The supreme court took a different
view. True, the order of sale did not authorize an escrow closing, but the
court-approved sales contract required that the closing be completed on
January 5, ten days prior to the actual closing date, and that possession
be given the purchaser at closing. It also permitted the purchaser to cancel
if the premises were substantially damaged before consummation of the
sale. Therefore, the entire transaction was void, and there was no sale.
Georgia law requires a receiver to deliver possession to the purchaser.'7
This was never done.
XX.

ZONING

In 1925 the Georgia Supreme Court, like many other courts around the
country, held that zoning laws contravened the state constitution.' In the
following year the United States Supreme Court delivered its sweeping
opinion in Village of Euclid v. Ambler Realty Co.,"'7 recognizing the many
justifications for municipal zoning, and establishing that it involves no
violation of Fourteenth Amendment guaranties. Since that time most
states have fallen into line and will not strike down zoning legislation
except as applied to particular cases where the effect is confiscatory. " '
Georgia has never reconsidered its 1925 ruling because the situation was
substantially met by a constitutional amendment authorizing the legislature to confer zoning powers on municipalities and counties. But an anomalous situation has resulted; all zoning power was limited to local governments; the legislature itself was denied the power to zone, even for the
protection of its marshes and beaches.' 6 Delegation of zoning to various
170. 236 Ga. 684, 225 S.E.2d 51 (1976).
171. A court may permit a private sale by a receiver after notice to all interested parties.
See Wardlaw v. Herrington, 125 Ga. 828, 54 S.E. 699 (1906).
172. GA. CODE ANN. §39-1309 (1975).
173. Smith v. City of Atlanta, 161 Ga. 769, 132 S.E. 66 (1925).
174. 272 U.S. 365 (1926).
175. Tews v. Woolhiser, 352 Ill. 212, 185 N.E. 827 (1933); Corthouts v. Newington, 140
Conn. 284, 99 A.2d 112, 38 A.L.R.2d 1136 (1953).
176. See Herrod v. O'Beirne, 210 Ga. 476, 80 S.E.2d 684 (1954). But the new State
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special boards can be done only by special constitutional amendments.'"
Establishment of building lines by vote of abutting owners was held to be
an unlawful delegation of the power. 7 ' An act authorizing a de novo appeal
from decisions of the'county commissioners to a superior court jury was
held unconstitutional.'79 In Hall Paving Co. v. Hall County, s" the court
continued to adhere to its 1925 position by denying all judicial power of
review in zoning cases except on constitutional issues, although the immediate holding was merely to relieve the zoning authorities of any obligation
to enter findings and conclusions justifying a rezoning decision. It is possible at this late date that a request to overrule the 1925 opinion might be
granted, and state-wide zoning could then be permitted along with streamlining of local procedures.
Riverhill Community Association v. Cobb County Board of
Commissioners'' is a good example of the complex situation of existing
Georgia zoning. There can be no appeal, said the court, from a rezoning
resolution of the county commissioners to the Cobb County Board of Zoning Appeals; the Cobb County Planning Commission has no power to
rezone property. All these holdings flow from the 1925 position that zoning
is unconstitutional except insofar as permitted by constitutional amendments.
In Paer v. Guhl,' 2 the house and lot in question lay in a single-family
residential zone but included a pre-existing garage apartment which the
purchaser remodelled and rented to two college students. After neighbors
complained, he applied for a zoning variance to cover the non-conforming
use, which was denied under the provisions of the local zoning ordinance
because of the vacancy of the apartment for more than six months. The
trial court denied a temporary injunction on the same basis. The supreme
court reversed the denial, holding that the trial court should have preserved the status quo until the issue of abandonment was settled. The
ordinance could not arbitrarily establish six month's non-use as constituting abandonment. The opinion followed the overwhelming majority rule:
abandonment of a pre-existing use is a matter of intent, and the length of
time after discontinuance is merely evidentiary.'3 There are methods of
"phasing out" non-conforming uses, as by denial of permits for remodelConstitution of 1976 permits the General Assembly "to provide restrictions upon land use in
order to protect and preserve the natural resources, environment and vital areas of this state."
GA. CONST. art. I, §8, 3A, GA. CODE ANN. §2-1404 (1977).
177. Birdsey v. Wesleyan College, 211 Ga. 583, 87 S.E.2d 378 (1955).
178. Holcombe v. Ga. Milk Producers Conf., 188 Ga. 358, 3 S.E.2d 705 (1939).
179. Hunt v. McCollum, 214 Ga. 809, 108 S.E.2d 275 (1959).
180. 237 Ga. 14, 226 S.E.2d 728 (1976).
181. 236 Ga. 856, 226 S.E.2d 54 (1976).
182. 236 Ga. 768, 225 S.E.2d 261 (1976).
183. King County v. High, 36 Wash.2d 580, 219 P.2d 118, 18 A.L.R.2d 722 (1950).
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ing5's or setting time limits of five or ten years for replacement.'85
Guhl v. Holcomb Bridge Road Corporation' is another rezoning case
along the lines of Barrett v. Hamby ' 7 in which certain land, then unimproved farm property, was zoned residential in 1956 as a "holding" classification until development trends emerged. The property now fronts on a
major highway near its intersection with an expressway, adjoins a tract
zoned for a large office building, a fifteen story hotel, and various commercial structures, and is near a 70-acre shopping center. The appellate court
agreed with the trial judge that the residential classification had become
unconstitutional as arbitrary and confiscatory.
XXI.

LEGISLATION

Among 1977 acts of the legislature of interest to real estate lawyers are
an amendment to the real estate transfer tax exempting deeds in lieu of
foreclosure'88 and an amendment to the Intangible Property Tax Act of
1953 raising the $10,000 limit on the security deed tax to $25,000, making
a recording constitute legal notice even though the tax is not paid, clarifying the law relating to new notes or modifications, and providing for payment under protest (the entire act should be carefully studied)."' Changes
in interest rates are also found.'
Cemeteries are regulated under one statute' providing for the reclamation and sale of abandoned lots, under a superior court proceeding, if
unused for 75 years.
Materialmen's and mechanic's liens are affected under another act. 9 '
Section 67-2002 was re-written to require the filing of a notice of the pendency of suit against the contractor where venued in another county, and
it is possible other changes will be discovered by a word-for-word comparison with the old law. Redemption of municipal tax sales 9 3 are no longer
allowed within two years, but the one-year period allowed by Ga. Code
Ann., §92-8301 (1974) remains in effect.
Real Estate Investment Trusts formed under Ga. Code Ann., ch. 108-6
(1973 & Supp. 1977) may be merged into a domestic corporation for
profit. 4 Exemptions from taxation are provided for homes for the aged.,"
184. Silligman v. Von Allmen Bros., Inc., 297 Ky. 212, 179 S.W.2d 207 (1944).
185. City of Los Angeles v. Gage, 127 Cal. App. 2d 538, 274 P.2d 34 (1954). But some states
have invalidated "amortization acts." Hoffman v. Kinealy, 389 S.W.2d 745 (Mo. 1965).
186. 238 Ga. 322, 232 S.E.2d 830 (1977).
187. 235 Ga. 262, 219 S.E.2d 399 (1975).
188. GA. CODE ANN. §92-803 (Supp. 1977).
189. GA. CODE ANN. §§92-164, -165, -171, -171.1, -175, -178, -178.2 (Supp. 1977).
190. GA. CODE ANN. §57-101.1 (Supp. 1977) (amended to allow 10% interest).
191. GA. CODE ANN. §85-420 (Supp. 1977).
192. GA. CODE ANN. §67-2002 (Supp. 1977).
193. 1977 Ga. Laws 295, repealing GA. CODE ANN. §§92-512, -4402 (1974).
194. GA. CODE ANN. §108-610 (Supp. 1977).
195. GA. CODE ANN. §92-201.9 (Supp. 1977).
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Year's support procedure is regulated.' If the estate is unrepresented,
notice of the application must now be served upon all "interested parties,"
defined as including heirs, devisees, children, spouses, creditors, beneficiaries, and all others having a property right in or claim against the estate
which may be affected by the year's support proceeding.
196.

GA. CODE ANN. §§113-1005.1 to -1005.3, -1026 (Supp. 1977).

