
Local Government Law

By R. Perry Sentell, Jr.*

During this survey period too, local government has been a subject of
high profile. Both litigation and legislation were concentrated, and only
the more noteworthy developments can be treated. The cases have been
loosely organized by topic, and the noted statutes are all general ones.

Welcome again to "grass roots" law (or is it kudzu?).

I. COURT DECISIONS

A. Municipalities

Annexation. Municipal annexation can occur in Georgia via two basic
methods; I both prompted litigation during the survey period. One of these
methods, the one challenged in Ballentine v. Willingham,2 is annexation
by local statute.3 In that case the petitioners contended that the legisla-
ture's power to enact such measures had been pre-empted by a general
statute which authorizes annexation by municipal ordinance.4 Affording
this argument the shortest of shrift,' the supreme court reaffirmed a cardi-
nal tenet in Georgia municipal law: "It has always been within the power
of the General Assembly to extend or diminish the corporate limits of a
municipality and there is no merit in this contention."6 Secondarily, the
court also dismissed an argument of insufficient notice of the annexation.
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1. See generally, Sentell, The Law of Municipal Annexation in Georgia: Evolution of a
Concept?, 2 GA. L. REV. 35 (1967); Sentell, Municipal Annexation in Georgia: Nay-Sayers
Beware, 5 GA. L. REv. 499 (1971). Both are reprinted in R.P. SENTELL, STUDIES IN GEORGIA
LOCAL GOVERNMENT LAW 423, 481 (3d ed. 1977) (hereinafter cited as SENTELL).

2. 237 Ga. 60, 226 S.E.2d 593 (1976).
3. 1972 Ga. Laws 2970.
4. GA. CODE ANN. §§69-913 to 923 (1976). This is the third of three general statutes in

Georgia presently authorizing annexation by municipal ordinance; for discussion, see Sentell,
Municipal Annexation in Georgia: Nay-Sayers Beware, 5 GA. L. REV. 499 (1971), reprinted
in SENTELL, supra note 1, at 481.

5. The court noted that the statute itself provides that it is cumulative to other existing
methods of annexation.

6. 237 Ga. at 61, 226 S.E.2d at 593.
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"Personal notice," it declared, "is not required."7

The other method of annexation, authorized by general statutes, is by
municipal ordinance.8 One of these statutes requires 100% landowner ap-
proval,' and it was under this statute that the court sustained the validity
of "spoke annexation" in its remarkable 1974 decision of City of Gaines-
ville v. Hall County Board of Education. 0 During the past year the court
was urged to extend that rationale to such annexations accomplished
under another statute which requires 60% approval." In City of Marietta
v. Cobb County School District, 2 the ordinance in issue sought to annex a
tract connected to the municipality by a strip of land 10 feet by 1,930.6
feet. The court evaluated the two situations as similar in fact but different
in law: "In the 100% method, the land being annexed need only abut the
municipal boundaries. In the 60% method, the land being annexed must
coincide with the municipal boundaries on one-eighth of its aggregate ex-
ternal boundary. "I' In this case, "the land does not so coincide and the
annexations do not comply with the statutory requirements."'"

Elections. The Georgia Municipal Election Code'5 appears to constitute
an almost limitless source of issues for litigation. During the current survey
period, it was the focus of two contested municipal elections, one for deci-
sion by each of the appellate courts.

In Jarnagin v. Harris,'" the court of appeals conceded the validity of a
policy contra, but held the Code not to prohibit the election of a county
registrar to a municipal council.'7 Although municipal registrars are pre-
cluded from holding the office,'" "these laws do not specifically prohibit a
county registrar from entering a municipal election."'"

The constitutionality of the Code itself was the issue presented to the
supreme court by Collins v. Williams,1° specifically the Code's failure to

7. Id. at 61, 226 S.E.2d at 594. The court observed that the local statute evidenced
advertisement by newspaper publication as required by the constitution.

8. GA. CODE ANN. §§69-913 to 923 (1976). See note 4, supra.
9. This is the statute of 1962, GA. CODE ANN. §69-902 (1976).
10. 233 Ga. 77, 209 S.E.2d 637 (1974). For discussion of this decision, see Sentell,

Municipal Annexation in Georgia: The Contiguity Conundrum, 9 GA. L. REV. 167 (1974),
reprinted in SENrELL, supra note 1, at 517.

11. This is the statute of 1966, GA. CODE ANN. §§69-904 to 912 (1976).
12. 237 Ga. 518, 228 S.E.2d 894 (1976).
13. Id. at 520, 228 S.E.2d at 895 (emphasis in the original).
14. Id. The court also noted a 1976 amendment to the contiguity provisions of both the

1962 and 1966 statutes, 1976 Ga. Laws 1011. See Sentell, Local Government Law, 28 MERCER
L. REv. 169, 203 (1976).

15. GA. CODE ANN., tit. 34A (Supp. 1976).
16. 138 Ga. App. 318, 226 S.E.2d 108 (1976).
17. The court said that the Code is to be construed broadly in favor of those seeking office.
18. "However, the Act makes it clear that this restriction is applicable only to municipal

registrars." 138 Ga. App. at 319, 226 S.E.2d at 109.
19. Id.
20. 237 Ga. 576, 229 S.E.2d 388 (1976).

[Vol. 29



LOCAL GOVERNMENT LAW

require notice of a contest hearing before the municipal council. The trial
judge decided that this failure was unconstitutional. Refusing to pass on
the question, the court adopted the following rationale:

[W]here, as in the instant case, the respondent in the election contest
had actual notice of the proceedings before the city council, was the pre-
siding officer thereof, called the special meeting to hear the contest, and
was represented by counsel who presented his defense, any deficiency in
the provisions of Code sec. 34A-1501(a) as to notice cannot be said to have
injured him.2

Accordingly, the trial judge's decision was reversed.

Officers and Employees. The ramifications of being a municipal officer
or employee are numerous and varied, and the law must accommodate
them with considerable flexibility. On occasion the public's interest in
these ramifications may cut both ways, and this was the context in which
the supreme court thought it must resolve Houston v. Rutledge. That
case encompassed controversy between newspaper representatives and a
municipal sheriff over files dealing with the deaths of jail inmates.2 3 The
point decided by a majority of the court was that these files constituted
"public records" within the meaning of a general statute providing for
public inspection."4 In reaching this determination, the court deemed it
immaterial that the sheriff maintained the files as a matter of discretion
and not pursuant to statute or ordinance. 5 With the initial issue thus
resolved, the court framed the remaining question to be whether the files
should now be open to citizen inspection. This question it remanded for
decision to the trial judge 7 and directed that he "balance the public inter-
est in favor of disclosure against the public interest in favor of nondisclo-
sure."2

Other settings may align the officers and employees against the munici-
pality itself. In Webber v. City of Atlanta,9 for example, police officers
claimed overtime compensation from the municipality. 0 Rejecting this

21. Id. at 577, 229 S.E.2d at 389.
22. 237 Ga. 764, 229 S.E.2d 624 (1976).
23. The newspaper representatives sought to require the sheriff to make the files available

to them.
24. GA. CODE ANN. §40-2701 (1975). This statute applies to all state, county, and munici-

pal records.
25. Rather, it was enough that the files were maintained in the course of the operation of

a public office.
26. The court did not view the statute to require that all public records be opened as soon

as they were prepared.
27. The court indicated that generally this determination would turn upon whether an

investigation was continuing or had been concluded.
28. 237 Ga. at 766, 229 S.E.2d at 627. The court said it was construing the statute in light

of first amendment principles.
29. 140 Ga. App. 332, 231 S.E.2d 100 (1976).
30. I.e., compensation for services rendered in excess of 40 hours per week.
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claim, the court of appeals first reaffirmed the principle that quantum
meruit does not operate in favor of municipal employees.3 The court also
rejected the contention that overtime compensation was authorized by the
absence of a specific charter prohibition: "It is therefore clear that if the
appellants are entitled to payment for overtime work, it must be because
the City . . . has authorized such payment and not because it has failed
to prohibit such remuneration."3 Because the municipal code's overtime
provision did not cover the classification of police officers, 3 the court af-
firmed the summary judgment in favor of the municipality. 3

Legislation. Litigation during the period under scrutiny touched upon
a number of facets of the municipal legislative process. 35 One of these
facets, the subject of City of Atlanta v. Foster & Cooper, Inc.,'3 was execu-
tive participation in the execution of a contract. There a majority of the
supreme court, affirming the court of appeals,37 found that a council resolu-
tion had created contractual obligations on the part of the municipality. 3

Although the mayor had never affirmatively approved the resolution, he
had returned it to the council without a veto. The municipal charter de-
clared legislation effective upon the mayor's failure to veto within eight
days, and that charter provision was deemed controlling in this instance.
Once the resolution thus became effective, the mayor was required to
execute the contract, and the council could not later rescind it.3

A second facet of the legislative process is the context in which it tran-
spires, which was the subject presumably treated by the so-called
"sunshine law" of 1972.10 That statute requires that local government
meetings taking official actions "shall be open to the public at all times."'
In the case of Harms v. Adams,4 the supreme court assumed the statutory
requirement to apply to a municipal planning commission meeting, but

31. "A person accepting a municipal office 'can recover compensation for his services only
in the manner and to the extent' provided in the municipal charter." 140 Ga. App. at 333,
231 S.E.2d at 102.

32. Id. at 334, 231 S.E.2d at 102.
33. The municipal code empowered the finance committee to specify employees author-

ized to work overtime, but the committee's list did not include police officers.
34. In another decision during the survey period, the court of appeals concluded simply

that some evidence justified a municipal pension board's decision that a former employee
should be taken off the list of disability retirement. Cannon v. Macon Pension Bd., 137 Ga.
App. 803, 224 S.E.2d 851 (1976).

35. For discussion of the process generally, see Sentell, The Legislative Process in Georgia
Local Government Law, 5 GA. L. REv. 1 (1970), reprinted in SENTELL, supra note 1, at 295.

36. 236 Ga. 834, 225 S.E.2d 278 (1976).
37. City of Atlanta v. Foster & Cooper, Inc., 136 Ga. App. 159, 220 S.E.2d 724 (1975).
38. The court designated this a case of first impression under Atlanta's new charter.
39. Once the resolution became effective, the charter allowed the mayor no discretion in

the execution of the contract.
40. GA. CODE ANN., ch. 40-33 (1975).
41. GA. CODE ANN. §40-3301 (1975).
42. 238 Ga. 186, 232 S.E.2d 61 (1977).
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rejected an argument that it had been violated. As rationale, the court
explained that "plaintiff's evidence does not show that the meetings were
closed to the public (i.e., that any person was excluded from or denied
admission to the meetings)." 43 To the plaintiff's further contention that the
public is prevented from attending when it has no notice of the meeting,
the court responded that "our Sunshine Law deals with the openness of
public meetings, not with notice of such meetings.""

Beyond the passage process of legislation is the problem of its proof in
litigation. In Ayers v. City of Atlanta," the supreme court held that under
the facts presented the superior court had committed error in dismissing
the case for failure to prove the provisions of a municipal ordinance."6 The
court held that once the judge of the municipal court read the terms of the
ordinance during the trial, and this reading was included in the transcript
to the superior court, the latter court possessed a sufficient record upon
which it could decide the merits of the case. 7

Aside from legislative process, in Evans v. City of Tifton,48 the court of
appeals invalidated yet another municipal ordinance as occupying space
consumed by general statutory law.4" Reversing a municipal conviction,
the court said that "[t]he State of Georgia has pre-empted the field...
as to the obstruction of an officer or resisting arrest."50 Accordingly, an
ordinance on the subject "was clearly null and void."'"

Contracts. The supreme court rendered two decisions in the realm of
municipal contracts, although focusing upon entirely different issues. In
CCC Builders, Inc. v. City Council of Augusta,52 a contractor sought to
enforce an arbitration clause in a contract between it and the municipality
for the construction of a wastewater treatment plant. The court ap-
proached the controversy by formulating the following precepts:

43. Id. at 187, 232 S.E.2d at 62. Neither did the court find violation in the fact that the
meeting was held in the mayor's office, "a small and crowded room."

44. Id. Summary judgment for the planning commission was affirmed.
45. 236 Ga. 543, 224 S.E.2d 392 (1976).
46. The court noted that it had granted certiorari to re-examine its prior rule that neither

the superior court nor the supreme court can take judicial notice of ordinances, but concluded
that the re-examination was unnecessary in this case.

47. 236 Ga. at 545, 224 S.E.2d at 394.
48. 138 Ga. App. 374, 226 S.E.2d 471 (1976).
49. For discussion generally, see Sentell, When is a Special Law Unlawfully Special?, 27

MERCER L. REV. 1167 (1976), reprinted in SENTELL, supra note 1.
50. 138 Ga. App. at 375, 224 S.E.2d at 472. The special laws prohibition was found in GA.

CONST. art. I, §4, 1 (1945). It is now found in GA. CONST. art. I, §2, 7, GA. CODE ANN.
§2-207 (1977).

51. Id. The court held that an additional charge of "disorderly conduct" was overly vague
and indefinite.

52. 237 Ga. 589, 229 S.E.2d 349 (1976).
53. Construction had been completed, and the municipality had withheld payment for

part of the contract price.
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A broad arbitration clause stating that any disagreement arising with
reference to the contract shall be referred to arbitration is not enforceable
under State law .... However, under State law an arbitration provision
that limits its applicability to questions such as the amount of loss or
damage and requires arbitration as a condition precedent to a right of
action upon the contract itself will be enforced.5'

Because the arbitration provision in issue was a limited one, and hence
enforceable, 55 the court's next undertaking was to determine whether the
matters in dispute were covered by the provision. First, the court held that
the arbitration clause was not applicable to "a question of the correctness
of the denial of an extension of time or the assessment of liquidated dam-
ages. "

'
5 Disagreement over responsibility for repair of a belt was another

matter, however, and in this respect the contractor's complaint was held
to state a claim for relief."

The second controversy, City of Lithonia v. Georgia Public Service
Commission,5" dealt with the municipal power to contract a franchise to
the Georgia Power Company. The plaintiff municipalities attacked the
validity of a rate schedule promulgated by the Public Service Commission,
alleging that the schedule illegally coerced them into granting long term
franchises to the power company." Rejecting these allegations, the court
emphasized the Commission's "constitutional jurisdiction to set just and
reasonable rates."60 So anchored, this jurisdiction sufficed as authority for
any "indirect effect" which the schedule might have upon the municipal
statutory power to grant franchises.' The court also disagreed with the
contention that the franchises dictated would violate the statutory prohibi-
tion against a governing authority's binding itself or its successors in gov-
ernmental matters12 .The court explained that this statute is not "of statu-

54. 237 Ga. at 591, 229 S.E.2d at 352.
55. The provision stated that arbitration was a condition "precedent to the filing of an

action in any court involving the amount or rate of payment or settlement for work per-
formed." Id. at 589, 229 S.E.2d at 352-53.

56. Id. at 593, 229 S.E.2d at 353.
57. The trial court's dismissal of the complaint was reversed.
58. 238 Ga. 339, 232 S.E.2d 832 (1977).
59. The argument was that under the schedule a municipality must grant a long term (35

year) franchise if it wished to charge a franchise fee in excess of 4% of the annual sales within
the municipality to residential and commercial users.

60. 238 Ga. at 339, 232 S.E.2d at 833. The court relied upon GA. CONST. art. IV, §4, 3
(1945) which is now found, as amended, at GA. CONST. art. IV, §1, 1, GA. CODE ANN. §2-
1901 (1977).

61. The court noted that the statute empowering municipalities to grant franchises to
public utilities was expressly made subject to the constitution and general laws of the state.
GA. CODE ANN. §69-310(e) (1976).

62. GA. CODE ANN. §69-202 (1976). For discussion of the prohibition, see Sentell, Local
Government and Contracts that Bind, 3 GA. L. REv. 546 (1969); Sentell, Binding Contracts
in Georgia Local Government Law: Recent Perspectives, 11 GA. ST. B.J. 148 (1975). Both are
reprinted in SENTELL, supra note 1, at 541, 579.
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tory origin," and that "the history of its application is somewhat un-
even. '6 3 In any event, it is not a limit upon the municipality's statutory
authority to grant utility franchises. 4 Finally, the court concluded that the
plaintiffs had failed to show "arbitrary, capricious, or unreasonable" ac-
tion on the part of the Public Service Commission in formulating the rate
schedule. 5

Powers. The essence of the municipal entity is its corporate power. The
concept of municipal power is a fluid one, and it emerges in a wide variety
of governmental activities. Frequently, its emergence is marked by contro-
versy, and judicial resolve is an all too common conclusion.66

A governmental activity particularly susceptible to such controversy is
that of licensing; this characterization held constant during the survey
period. Stop-N-Go Markets of Ga., Inc. v. City of Clarkston7 presented an
unsuccessful effort to mandamus the municipality to issue a license for the
installation and operation of self-service gasoline pumps. Relying upon one
of its own decisions of 1973,8 a majority of the supreme court reaffirmed
the constitutionality of general statutes which delegate this power to mu-
nicipalities. 9 In the exercise of this validly granted authority the munici-
pality had declined to issue any self-service licenses within its jurisdiction.
"We think," the court concluded, "it has statutory authority, based upon
a delegation of police power, to refuse to do so." 7

From early times, the court has upheld the municipality's almost abso-
lute licensing power in respect to private undertakings designated as
"privileges."'" When a privilege rather than a right, the municipal discre-
tion in dealing with the undertaking was all-encompassing and beyond the
pale of constitutional protections.72 An undertaking long identified as a
privilege, the sale of alcoholic beverages, was the subject of the court's

63. 238 Ga. at 341, 232 S.E.2d at 834.
64. I.e., GA. CODE ANN. §69-310(e) (1976).
65. The court was able to divine a reasonable purpose behind the Commission's directive.
66. For discussion generally, see Sentell, Discretion in Georgia Local Government Law, 8

GA. L. REv. 614 (1974); Sentell, Reasoning by Riddle: The Power to Prohibit in Georgia Local
Government Law, 9 GA. L. REy. 115 (1974). Both are reprinted in SENTELL, supra note 1, at
651, 693.

67. 238 Ga. 307, 232 S.E.2d 906 (1977).
68. J & L Oil Co. v. City of Carrollton, 230 Ga. 817, 199 S.E.2d 190 (1973). For treatment

of this decision, see Sentell, Reasoning by Riddle: The Power to Prohibit in Georgia Local
Government Law, 9 GA. L. REy. 115 (1974), reprinted in SENTELL, supra note 1, at 693.

69. GA. CODE ANN. §§23-2713, -2714 (1971). These statutes prohibit the operation of self-
service pumps without license from the local governing authority and provide the authority
to grant a license if the local governing authority determines that such pumps are not inju-
rious to the health and welfare.

70. 238 Ga. at 308, 232 S.E.2d at 907. Three justices dissented.
71. For discussion, see Sentell, Discretion in Georgia Local Government Law, 8 GA. L.

REy. 614 (1974), reprinted in SENTrEL, supra note 1, at 651.
72. Id.

19771



MERCER LAW REVIEW

recent confrontation with City of Atlanta v. Hill. 3 There the court sus-
tained the trial judge's determination that the plaintiff's license applica-
tion satisfied all requirements of the municipality's ordinances. What re-
mained, therefore, was the following "transcending question": "Is the re-
fusal by a municipality to grant an alcoholic beverage license to an appli-
cant who meets the requirements of the city's ordinances subject to the
writ of mandamus?"7" Overruling its own prior decisions,15 citing contra
federal decisions,7" and declaring that "the death knell has been sounded
to the right-privilege distinction,"" the court concluded that "when an
applicant for such a license has met the prescribed standards for obtaining
it, a refusal by the municipal authorities to issue the license constitutes a
denial of equal protection, entitling the applicant to a writ of mandamus
in state court."78

Aside from licensing, municipal power contests spanned a range of dis-
tinctly different activities. For instance, the challenge in McGreggor v.
Town of Fort Oglethorpe"' went to the municipality's construction of an
athletic field."0 Affirming the trial judge's denial of an interlocutory injunc-
tion, the supreme court surveyed evidence that prior to the challenge con-
struction had begun, large excavations had been made, and expenses had
been incurred by the municipality. This evidence was held to sustain the
municipality's defense of laches.11

Less successful was the position assumed by the municipality in
Schanck v. Town of Hephzibah,2 a proceeding to enjoin municipal discon-
tinuance of a sewerage treatment plant serving a subdivision. s3 This time
the court reversed the trial judge's denial of the injunction, relying upon a
number of points. First, the court discounted the importance of an out-
standing security deed at the time the facility was granted to the munici-
pality. At the least, the grantor had possessed equitable title which served
as valid consideration for the municipality's agreement to operate the
plant. Secondly, the municipality's operation was authorized by virtue of

73. 238 Ga. 413, 233 S.E.2d 193 (1977).
74. Id. at 414, 233 S.E.2d at 193.
75. E.g., Massell v. Leathers, 229 Ga. 503, 192 S.E.2d 379 (1972).
76. E.g., Hornsby v. Allen, 326 F.2d 605 (5th Cir. 1964). The court said that this case,

approved by the U.S. Supreme Court, meant that municipalities "cannot free themselves
from the constraints of the due process and equal protection clauses merely because the state
has labeled an alcoholic beverage license a privilege." 238 Ga. at 414, 233 S.E.2d at 194.

77. 238 Ga. at 414, 233 S.E.2d at 193.
78. Id. at 414-15, 233 S.E.2d at 194.
79. 236 Ga. 711, 225 S.E.2d 238 (1976).
80. The challengers urged that the construction would destroy the historic integrity of the

site and render it ineligible for selection to the National Register of Historic Sites.
81. The court emphasized that it should not interfere with the trial judge's discretion

unless manifestly abused.
82. 236 Ga. 530, 224 S.E.2d 354 (1976).
83. The plaintiffs alleged there were no other available sewerage facilities and that subdi-

vision lots were too small to accommodate septic tanks.
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both a general statutes' and a charter provision." "Once a municipality
begins providing governmental services it is authorized to provide," rea-
soned the court, "discontinuance of such services must be justified."'"
Because no justification had been offered, discontinuance was subject to
injunctive relief.8 7

On occasion, determination of the particular type of municipal power
being exercised is crucial. Although individual rights can be sacrificed to
the valid exercise of the police power, compensation for those rights is
required if the exercise is one of eminent domain.M The court of appeals
stressed this distinction in its decision of Horne v. City of Cordele."5 The
plaintiff contested a municipal ordinance which authorized the city man-
ager to determine which structures were unfit for human habitation and
to order them demolished if repairs would exceed 50% of the then physical
value of the property. 0 In adopting this ordinance, the court held the
municipality had gone beyond the valid exercise of police power:9

Our holding is that any ordinance which authorizes demolition of a struc-
ture within the city without compensation to the owner merely because
the cost of repair exceeds the value of the structure or any percentage
thereof, without first allowing opportunity to repair (and, if necessary,
providing for discovery of the criteria which must be met to bring the
structure up to a minimum standard) is unconstitutional and void.'

Liability. From several perspectives, the municipality's responsibility
for the alleged wrongs of its agents taunted the appellate courts in recent
months. 3 The judicial responses came in various flavors.

84. GA. CODE ANN. §87-803 (1971).
85. 1951 Ga. Laws 2853.
86. 236 Ga. at 533, 224 S.E.2d at 356.
87. The court said it need not decide "[wihether the burden of justification be heavy or

light ... " Id. It also observed that the plant's operation was at no cost to the municipality.
88. This distinction had been drawn in McCoy v. Sanders, 113 Ga. App. 565, 148 S.E.2d

902 (1966).
89. 140 Ga. App. 127, 230 S.E.2d 333 (1976).
90. Notice and hearing were provided, but demolition was mandatory once the 50% deter-

mination was made.
91. "The vice of the ordinance ... is that it flatly permits uncompensated destruction of

the owner's property where the cost of repair would exceed 50 percent of the value of the
structure unrepaired. In this it differs from similar ordinances which have been approved by
various courts." 140 Ga. App. at 130, 230 S.E.2d at 335.

92. Id. at 131, 230 S.E.2d at 335-36. Also during the survey period, the court of appeals
decided Sanders v. City of Columbus, 140 Ga. App. 441, 231 S.E.2d 473 (1976). There a
national guardsman claimed general statutory immunity when arrested for speeding in the
municipality on his way back to his military base. The court said the trial judge must
determine whether the defendant enjoyed immunity or whether his act constituted a breach
of the peace so as to be excepted from immunity. A trial de novo was thus required.

93. See, generally, R.P. Sa'rrLL, T1HE LAw OF MuNiciPAL Toi'r LAsiirry IN GEORGIA (2d
ed. 1973).
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MERCER LAW REVIEW

First, City of Lavonia v. Powers" offered a hint of the traditional art
form-the judicial juggling of "governmental" and "proprietary" func-
tions. There the court of appeals denied the municipality's liability for
failing to respond to a fire in the plaintiff's home beyond the corporate
limits," and afforded the claim only semantic summary: "Since the mu-
nicipality had no charter authority to provide fire protection services out-
side the city limits, and 'the agreement on the part of the city to extinguish
fires or to furnish water for that purpose was in the exercise of a govern-
mental function,' . . . no liability could attach .... ,

In an effort to avoid the "governmental function" barrier, plaintiffs fre-
quently frame their petitions against municipalities to include an alterna-
tive allegation of nuisance. 7 Sometimes the gambit is successful, but often
it is not; twice during the survey period it was not.

Bowen v. Little" encompassed an action against the municipality for
injuries allegedly caused by failure to erect a traffic light at an intersection.
Holding the maintenance of traffic lights to be both governmental and
discretionary," the court then turned to the nuisance contention. In doing
so, it distinguished between maintenance-which might under some cir-
cumstances become a nuisance-and failure to erect-which apparently
does not. In prior decisions, the court explained, "a clear line is drawn
between a discretionary nonfeasance and the negligent maintenance of
something erected by the city in its discretion in such manner as to create
a dangerous nuisance, and which amounts to misfeasance."' ' In this case,
the charge amounted only to nonfeasance and was subject to dismissal.

Another pitfall for nuisance nurturers was illustrated by Morin v. City
of Valdosta'0' in which the plaintiff alleged that the municipality's discour-
teous treatment of the plaintiff following his arrest and, three months

94. 140 Ga. App. 323, 231 S.E.2d 93 (1976).
95. For treatment of the point of extra-territorial powers and operations, see Sentell,

Extraterritorial Powers in Georgia Municipal Law, 12 GA. L. REV. - (1977).
96. 140 Ga. App. at 323, 231 S.E.2d at 93, quoting from Bagwell v. City of Gainesville,

106 Ga. App. 367, 368, 126 S.E.2d 906, 907 (1962).
Two other decisions by the court of appeals might be summarily noted. Doak v. City of

Claxton, 140 Ga. App. 588, 231 S.E.2d 538 (1976), presented an action for injury allegedly
caused by the municipality's negligence in supplying natural gas. The court held that an
unappealed federal court decision, holding the 1968 Natufal Gas Pipeline Safety Act to
provide tort immunity in both federal and state courts, was res judicata in this case. In Teems
v. City of Forest Park, 137 Ga. App. 733, 225 S.E.2d 87 (1976), which was an action for the
municipality's breach of warranty contained in a deed, the court reaffirmed the Georgia rule
that the appropriate measure of damages is the purchase money plus interest.

97. See, generally, Sentell, Municipal Liability in Georgia: The "Nuisance"Nuisance, 12
GA. ST. B.J. 11 (1975), reprinted in SaTaL, supra note 1, at 843.

98. 139 Ga. App. 176, 228 S.E.2d 159 (1976).
99. This was true, the court said, in the absence of a requirement of the traffic light by

law or ordinance.
100. 139 Ga. App. at 177, 228 S.E.2d at 161.
101. 140 Ga. App. 361, 231 S.E.2d 133 (1976).
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later, an illegal search and seizure constituted a nuisance. Again the court
dismissed the claim, and emphasized the isolated nature of the two events:
"Therefore, in his complaint he showed a lack of the continuity or repeti-
tion necessary for a finding of nuisance ....

In at least three instances of liability litigation, consideration was fo-
cused upon the "ante litem" notice requirement-the statutory mandate
of notice of claim to the municipal governing authority within six months
of the event.13 In Holbrook v. City of Atlanta,0 4 the municipality sued a
principal and surety on a bid bond, and one of the defendants counter-
claimed for the municipality's alleged failure to properly prepare the con-
tract. The court of appeals first determined that the nature of the counter-
claim was "clearly one ex contractu" and then reaffirmed the rule that
ante litem notice was not required in this context. 10 Similarly unavailing
to the municipality was its lack-of-notice contention in City of Arlington
v. Smith,' an action to enjoin the municipality from connecting a sewer
line to the plaintiff's line.' The supreme court said that "It]he evidence
shows appellee brought this matter to the city council's attention several
times personally and by subsequent letters setting forth the substantial
facts of her cause of action."'' 8 This constituted "substantial compliance"
with the notice requirement.

Finally, Perdue v. City Council of Augusta'" highlighted what the court
of appeals designated an "ingenious" attack upon the ante litem notice
statute itself."0 The thrust of that attack was that when the municipality
had obtained liability insurance for operation of its motor vehicles as au-
thorized by general statute,"' the ante litem notice requirement was no
longer applicable. Overcoming its admiration for counsel's strategy, the
court rejected the attack. The court said the insurance statute had not

102. Id. at 362, 231 S.E.2d at 134.
103. GA. CODE ANN. §69-308 (1976). For discussion, see R.P. SENTELL, THE LAw OF MUNICI-

PAL TORT LIABILITY iN GEORGIA 145 (2d ed. 1972).
104. 139 Ga. App. 510, 229 S.E.2d 21 (1976).
105. "Property rights in contracts being intangible in nature rather than tangible, the

notice is not required since the City, as a party to the contract or negotiations leading up to
the contract, was well aware of the conflicting claims, if any, arising out of the same." Id. at
511, 229 S.E.2d at 22. See generally, Sentell, Georgia Municipal Tort Liability: Ante Litem
Notice, 4 GA. L. REv. 134 (1969), reprinted in SENTELL, supra note 1, at 793.

106. 238 Ga. 50, 230 S.E.2d 863 (1976).
107. The plaintiff alleged that the municipality had tapped a neighbor's sewer line into

her sewer line and had caused her damage.
108. 238 Ga. at 50, 230 S.E.2d at 864.
109. 137 Ga. App. 702, 225 S.E.2d 62 (1976).
110. The plaintiff alleged injury resulting from the municipality's negligent operation of

its bus system.
111. GA. CODE ANN. §56-2437 (1977). For treatment of this statute, see Sentell, Tort

Liability Insurance in Georgia Local Government Law, 24 MERcER L. REy. 651 (1973), re-
printed in SENTELL, supra note 1, at 811.
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expressly repealed the notice statute, and that repeals by implication are
not favored.

We hold that Code Ann. §69-308 is still the law irrespective of insurance
coverage; and that it has not been changed by Code Ann. §56-2437. Plain-
tiff having failed to give notice to the municipality within six months of
the claim's origin, the court did not err in dismissing the complaint."'

Zoning. The two zoning controversies of the period triggered distinctly
different responses from the supreme court. In one it expressly agreed with
the trial judge's disposition of the matter; and in the other it expressly
disagreed.

Quoting and then adopting the conclusions below, in City of Douglasville
v. The Willows, Inc."' the court considered an action for mandatory and
injunctive relief brought when the municipality refused to issue permits for
the use of the plaintiff's property as a mobile home park. The court empha-
sized that the property was within the mobile home park zoning classifica-
tion, that the zoning ordinance contained no restriction upon the sale or
long-term lease of such lots, and that the municipality had actually issued
permits for some of the lots in the park. In this context, the court agreed
that the municipality was without power to refuse to issue permits for the
remaining lots when its sole reason was that the plaintiff intended to sell
them or lease them on a long-term basis.'"

The essence of the court's consideration of City of Atlanta v.
McLennan"' is sufficiently indicated by the following directive from the
majority opinion:

We therefore hold that the trial judge in this case, after declaring uncon-
stitutional the current zoning applicable to appellees' property, should not
have ordered the issuance of a building permit for a purpose for which the
property was not zoned. He should have directed the local governing au-
thority to rezone the property so that such rezoning would pass constitu-
tional muster, with the further provision that if such rezoning was not
accomplished within a reasonable time, the court reserved jurisdiction to
later declare the subject property free from all zoning restrictions.",

Authorities. The public authority is a popular device for effectuating
various purposes of state and local government. Often, disagreement sur-

112. 137 Ga. App. at 703, 225 S.E.2d at 63.
113. 236 Ga. 488, 224 S.E.2d 363 (1976).
114. Both mandamus and injunction were granted.
115. 237 Ga. 25, 226 S.E.2d 732 (1976). This was an action for a declaratory judgment as

to the validity of the zoning ordinance and to mandamus the issuance of a building permit
for a shopping center.

116. 237 Ga. at 28, 226 S.E.2d at 735. The court thus agreed with the trial judge's invalida-
tion of the zoning ordinance but reversed his issuance of the mandamus. Two of the Justices
dissented.
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rounding these authorities surfaces more forcefully when they attempt to
function than at the time they are proposed and created. In any event, both
supreme court decisions during the survey period were prompted by con-
troversies over authority efforts to validate bonds.

In Henderson v. Metropolitan Atlanta Rapid Transit Authority,"7 the
court rejected a broad-spectrum attack by intervenors in the Authority's
bond validation proceeding, and reached a number of conclusions. The
court held that the creating constitutional amendment had been in proper
form and was properly ratified; that no environmental impact statement
was required prior to contract approval; that Authority bonds were ex-
empted from the constitution's prohibition against the use of tax funds to
pay revenue anticipation bonds; and that the contract between the Au-
thority and local governments expressly permitted later changes without
voter approval."'

Similar disposition was made of intervenor challenges in Thompson v.
Municipal Electric Authority of Georgia, ",9 regarding revenue bonds of the
Authority which is to function as a state instrumentality in providing
electric power to political subdivisions with distribution systems.' 0 There
the court's decision included the holdings that the Authority's creating
statute was not contrary to the Revenue Bond Law; that the bonds' inter-
est rates were valid; that political subdivisions could levy taxes to meet
contractual obligations to the Authority; that the contracts did not consti-
tute prohibited donations or gratuities; that no invalid delegation of legis-
lative power was authorized; and that political subdivisions could validly
grant a monopoly to the Authority.'

B. Counties

Home Rule. Georgia counties attained "home rule" status by virtue of
a 1966 amendment to the constitution.'22 One provision of this amendment
empowers the county governing authority to adopt ordinances which repeal
local statutes except for specified matters. One such matter is "any elec-
tive county office, the salaries thereof, or the personnel thereof, except the
personnel subject to the jurisdiction of the county governing authority."' '

117. 236 Ga. 849, 225 S.E.2d 424 (1976).
118. Id. The trial judge's validation of the bonds was affirmed.
119. 238 Ga. 19, 231 S.E.2d 720 (1976).
120. The Authority was created by general statute. GA. CODE ANN., ch. 34B-4 (Supp.

1977).
121. The trial judge's validation of the bonds was affirmed.
122. GA. CONST. art. IX, §2, 1 to 3, GA. CODE ANN., ch. 2-59 (1977). The code reference

to the 1945 constitution was ch. 2-84. See, generally, Sentell, Home Rule Benefits or Home-
made Problems for Georgia Local Government?, 4 GA. ST. B.J. 317 (1968); Sentell, "Home
Rule": Its Impact on Georgia Local Government Law, 8 GA. ST. B.J. 277 (1972). Both are
reprinted in SENTE.LL, supra note 1, 385, 399.

123. GA. CONST. art. IX, §2, 1, GA. CODE ANN. §2-5901(c) (1) (1977). A mistake was made

19771



MERCER LAW REVIEW

The issue resolved by the supreme court in Guhl v. Williams"' was whether
the county commissioners could adopt an ordinance repealing a local stat-
ute and thereby increase their power over the employment and discharge
of non-merit system county employees. "5 The court sustained the commis-
sioners' power to adopt the ordinance by reasoning that "employees of the
county are 'personnel subject to the jurisdiction of the county governing
authority,' and action affecting them in the form of a 'home rule ordinance'
is constitutionally permissible."'"

Elections. When, in a contested election for chairman of the board of
county commissioners, the trial court declares the first primary election
invalid and orders that the election be conducted again, is the second
primary limited to the candidates who had qualified for the first
election?'2 In its decision of Ingram v. Lott, 12 the supreme court answered
this question as follows: "The ordering of a rerun of a primary, after a
contest in a race is sustained, is no reason for permitting other persons, who
were not properly qualified to run in the contest primary, to qualify and
compete in the rerun."'' 1

Officers and Employees. The appellate courts disposed of assorted is-
sues during the past year in respect to county officers and employees. For
instance, two of the cases dealt with aspects of law enforcement but pre-
sented only procedural problems on appeal. In Randolph County Commis-
sioners v. Faircloth, 11 the issue was whether the commissioners could in-
voke the aid of equity in a dispute with the county sheriff over an automo-
bile. '3 In reversing the trial judge's order that they could not,3 2 the su-
preme court emphasized that the commissioners sought not only to obtain
the vehicle, but also to prevent its further use by the sheriff and to employ
it for other county purposes. In contrast, the court refused the plaintiff in
McClure v. Hightower'3 the aid of a mandamus action. There a county

in the Code Ann. The correct language is quoted above and can be found at 1965 Ga. Laws
752 at 756.

124. 237 Ga. 586, 229 S.E.2d 382 (1976).
125. The ordinance would diminish the chairman's power over such employees and was

here being contested by him.
126. 237 Ga. at 588, 229 S.E.2d at 384 (citation omitted). The court rejected the chair-

man's contention that the ordinance was unauthorized because it would drastically alter the
form of the county government.

127. The reason for the invalidity of the first election was the malfunction of a voting
machine..

128. 238 Ga. 513, 233 S.E.2d 770 (1977).
129. Id. at 515, 233 S.E.2d at 771.
130. 237 Ga. 136, 227 S.E.2d 35 (1976).
131. The car had allegedly been purchased by the county with federal grant funds for a

position which the commissioners had later discontinued.
132. The trial judge viewed the plaintiffs to possess an adequate remedy at law.
133. 237 Ga. 157, 227 S.E.2d 47 (1976).

[Vol. 29



LOCAL GOVERNMENT LAW

police officer sought to mandamus the director of public safety to restore
him to the rank of sergeant, but successfully objected to rules and regula-
tions of the civil service board being offered into evidence."' In the absence
of those rules, the court held, the plaintiff failed to sustain his burden of
showing a clear legal duty on the part of the director, a prerequisite for the
writ of mandamus.'3

Two instances of litigation arose from disputes over county pensions. A
matter of procedure was again the turning point for the supreme court in
Faulkner v. Guhl,'" a former county employee's complaint against the
pension board's denial of disability retirement. The court reversed the trial
judge's decision that the plaintiff had been limited to review by certiorari,
interpreting the pension statute to dictate that result only when the board
had made a determination on disability. Here the board admitted it had
never made such a determination, 137 and thus the plaintiff was not limited
to review by certiorari. That same pension statute received interpretation
by the court of appeals in Pension Board of DeKalb County v. Jordan, '3
and again the trial judge's view was rejected. Here the court construed the
statute not to permit employees, who had previously withdrawn from the
plan, the right to purchase back retirement time by virtue of a 1962 provi-
sion." 9 The court read that provision to have required a decision by these
employees at an earlier time."10

Still other county officers and employees touched by litigation were
those in the realm of education. The argument in Williamson v. Schmid "'
was over the term of office for members of a county board of education;
more specifically, whether a local statute reducing the term was required
to be 'approved by referendum."' The court concluded that such approval
was not necessary by construing a general constitutional amendment (pro-
viding for referendum) 4 3 not to restrict the legislature's power under a local
constitutional amendment (not providing for referendum)"' to enact local

134, He alleged that the county civil service board had moved to reinstate him but the
safety director refused to do so.

135. The court said that it could not take judicial notice of such rules and regulations,
and that without them the plaintiff did not show that the director was under a duty to carry
out the directives of the civil service board.

136. 237 Ga. 102, 227 S.E.2d 27 (1976).
137. The board had based its denial of benefits upon the employee's failure to have a

physical examination at the inception of his employment.
138. 140 Ga. App. 357, 231 S.E.2d 80 (1976).
139. The plaintiffs had not sought to utilize the 1962 provision until 1975.
140. "From a reading of the provisions as a whole the statutory scheme was designed for

the time in question and was not set up as a continuing system whereby the purchase of prior
time would be available at any subsequent time." 140 Ga. App. at 359, 231 S.E.2d at 82.

141. 237 Ga. 630, 229 S.E.2d 400 (1976).
142. The local statute had reduced the term from six years to four years.
143. GA. CONsT. art. VIII, §5, 2 (1945). This provision, as amended, is found at GA.

CONST. art. VIII, §5, 2, GA. CODE ANN. §2-5302(c) (1977).
144. 1947 Ga. Laws 1753.
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statutes dealing with school boards.4 5

Finally, in Aetna Casualty & Surety Co. v. Shuman,'" the issue was
whether an employee of a county board of education was covered by a
workmen's compensation insurance policy of the board of county commis-
sioners.'47 Holding that he was not,'48 the court emphasized the distinction
between the county and the county board of commissioners. Although an
employee of the board of education was also a county employee, said the
court, he was not an employee of the board of commissioners. Accordingly,
he was not covered by a policy insuring only employees of the board of
commissioners. 

49

Legislation. Over a lengthy and uneven course, fraught with early un-
certainty and vascillation, the supreme court has construed the constitu-
tion to except local statutes dealing with powers and duties of county
commissioners from its command that "no special law shall be enacted in
any case for which provision has been made by an existing general law."' 50

During the survey period, this precept was again invoked by the supreme
court in SCA Services of Georgia, Inc. v. Fulton County. '' There in issue
was the county governing authority's power to award a garbage service
contract to one other than the lowest responsible bidder.'5 2 The court said
that the answer depended upon which statute controlled-a 1941 general
statute requiring awards to low bidders,' 53 or a 1955 local statute imposing
no such mandate.' 4 Holding the second statute to supersede the first,' the
court explained that "the constitutional provision. . . prohibiting special
laws in cases for which provision has been made by general law does not
apply to statutes defining the powers of a county governing authority.' '5

145. The court relied upon the words "notwithstanding" and "may" to hold the general
amendment to the constitution to be permissive rather than mandatory in this context. It
also relied upon the legislative practice immediately following adoption of the amendment.

146. 237 Ga. 403, 228 S.E.2d 809 (1976).
147. Although authorized to do so, the county board of education had not elected to

purchase workmen's compensation insurance for its employees.
148. This holding reversed a decision by the court of appeals in Aetna Cas. & Sur. Co. v.

Shuman, 138 Ga. App. 62, 225 S.E.2d 440 (1976).
149. The result was that the county was self-insured, out of education funds, as to employ-

ees of the county board of education.
150. GA. CONST. art. I, §4, 1 (1945). The code reference to the command in the Constitu-

tion of 1976 is GA. CODE ANN. §2-207 (1977). See, generally, Sentell, The Validity of Statutes
Pertaining to Georgia County Commissioners: An Exercise in Constitutional Interpretation,
15 MERCER L. REv. 258 (1963), reprinted in SENTELL, supra note 1, at 199.

151. 238 Ga. 154, 231 S.E.2d 774 (1977).
152. The county awarded the contract to the second lowest bidder on the grounds that

the difference was small and that the awardee was presently rendering the service in a
satisfactory manner.

153. 1941 Ga. Laws 408.
154. 1955 Ga. Laws 2244.
155. The court also held that the general statute applied to the purchase of supplies and

equipment but not garbage disposal service.
156. 238 Ga. at 156, 231 S.E.2d at 776.
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Accordingly, the county was not required to contract with the lowest re-
sponsible bidder.

Contracts. By long standing interpretation, the statutory prohibition
against a governing authority binding itself or its successors in governmen-
tal matters applies equally to county government. 57 After a sustained pe-
riod of fairly consistent judicial evolution of this statute, the 1970's have
witnessed the supreme court in almost full retreat from previous pos-
tures. 18 During this survey period, Ledbetter Brothers, Inc. v. Floyd
County'5" added yet another link to the chain of withdrawal. There a tax-
payer sought to enjoin the county commissioners from purchasing facilities
for the production of asphalt for the county road system. One of the plain-
tiff's primary contentions was that the purchase would violate the statu-
tory prohibition,6 0 but the court explained that his reliance upon that
statute was "misplaced": "It prohibits, as ultra vires, the enactment of
ordinances or the execution of contracts which are effective beyond the
term of the commissioners then in office."'' Here, continued the court,
"[tihe contract to purchase the asphalt plant does not create a debt
payable beyond the term of the present board of commissioners. Evidence
at the hearing establishes that full payment will be made at the time the
plant is delivered and made operational."'' 2 The court further agreed "that
the determining factor is whether the contract will be completed within the
term of the commissioners, and not whether the depreciable life of the
property extends beyond the term of the commissioners."' 63 This is by no
means the first occasion during the retreat upon which the court has gone
against prior decisions'64 or has hopelessly mixed the distinctive concepts
of binding contracts and unlawful indebtedness.6 5 Indeed, at this point in
the campaign, the striking conclusion emerges that prior authority is more
likely to be ignored than followed.' 6

157. See Sentell, Local Government and Contracts that Bind, 3 GA. L. REv. 546 (1969),
reprinted in SEN'TELL, supra note 1, at 541.

158. See Sentell, Binding Contracts in Georgia Local Government Law: Recent
Perspectives, 11 GA. ST. B.J. 148 (1975), reprinted in SENTELL, supra note 1, at 579.

159. 237 Ga. 22, 226 S.E.2d 730 (1976).
160. Other contentions were that the county lacked the power to make the purchase, and

that it would thus unlawfully intrude into private enterprise. The court rejected both these
arguments.

161. 237 Ga. at 24, 226 S.E.2d at 732.
162. Id.
163. - Id.
164. See, contra, e.g., J.S.H. Co. v. City of Atlanta, 193 Ga. 1, 17 S.E.2d 55 (1941).
165. See Sentell, Binding Contracts in Georgia Local Government Law: Recent

Perspectives, 11 GA. ST. B.J. 148 (1975), reprinted in SENTEL, supra note 1, at 579.
166. Also during the period, the court of appeals decided a much less glamorous issue in

Galloway v. Banks County, 139 Ga. App. 649, 229 S.E.2d 127 (1976). There the court held
that whether there were sufficient economic reasons for the county to terminate a garbage
collection contract with the plaintiff was a matter of opinion based on disputed fact. Thus, a
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Powers. In three important areas-garbage disposal, fire protection,
and "adult entertainment"-county power was challenged during the past
year. In two of those instances the power was sustained, and in one the
challenge prevailed.

Lindsey v. Guhl"I presented a dispute over the county's choice of a
landfill site, and the plaintiffs marshalled a plethora of protests against it.
On the point of alleged illegal expenditures, the court sustained the county
transfer of bond funds for an incinerator project to the acquisition of land-
fill sites.' 5 The use of the funds for the latter purpose was consistent, the
court said, with the stated purpose of the bond election. Secondly, the
court found county power to select solid waste disposal sites within the
terms of the constitution itself.' 9 With basic power so established, the
burden was upon the plaintiffs to show a county abuse of discretion in its
exercise. This burden, the court decided, the plaintiffs had failed to carry.
Third, the county's use of a citizens task force in arriving at the site
determination was also approved. Here the court rejected the argument of
an unconstitutional delegation of legislative authority.'70 Finally, the court
considered and discarded several constitutional complaints. The actions of
the commissioners "did not trigger due process considerations," it said,
"because there was no deprivation of property in any cognizable sense."''
Likewise, "no taking or damaging of any of the plaintiffs' properties has
been shown in the present case."'7 2 In conclusion, "the provision of essen-
tial governmental services may indirectly burden some citizens more than
others but this, without more, is not a denial of equal protection of the
laws."'

The power controversy arose in a distinctly different setting in Georgia
Association of the American Institute of Architects v. Gwinnett County.'"
There the architects' association attempted to enjoin the county engineer
from designing and supervising the building of a fire station, as the unlaw-
ful practice of architecture.'7 5 The plaintiffs also contended that the county

question for the jury was presented, and the trial judge had erred in granting the county's
motion for summary judgment.

167. 237 Ga. 567, 229 S.E.2d 354 (1976). The plaintiffs sought both an injunction and
mandamus.

168. The commissioners had declared the incinerator project unnecessary and transferred
the bond funds to other solid waste disposal facilities.

169. The court relied upon two provisions of the Georgia Constitution of 1945: art. XI,
§1, 1; GA. CODE ANN. §2-7801 (1973); and art. XI, §3, 1. Now found as GA. CONST. art. IX,
§1, 1, GA. CODE ANN. §2-5801 (1977); and art. IX, §4, 2, GA. CODE ANN. §2-6102 (1977).

170. The ultimate power to select the site rested with the commissioners, and they could
seek advice and recommendations from the general public.

171. 237 Ga. at 572, 229 S.E.2d at 360.
172. Id.
173. Id.
174. 238 Ga. 277, 233 S.E.2d 142 (1977).
175. At the time of the hearing, the fire station was approximately 20% completed.
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lacked power to plan and erect the station. Rejecting both arguments, the
supreme court first focused upon statutory definitions of architecture",
and engineering:'77 "It thus appears that the design and supervision of the
building of a fire station is permitted to both professions by the legisla-
ture."'78 Accordingly, the court concluded that "Gwinnett County and its
employees, the professional engineer and his draftsman, have not unlaw-
fully practiced architecture."' 79 On the point of basic power, the court
viewed the constitution to enable counties to provide fire protection,8 " and
"they are thus authorized to do whatever necessary to carry out this
goal."8

Finally, Coleman v. Bradford"' placed in issue the validity of the follow-
ing county ordinance:

Adult movie houses, which on a regular, continuing basis show nonob-
scene films rated X by the Motion Picture Coding Association of America,
or any movie theater which presents for public viewing on a regular and
continuing basis so called 'adult films' depicting nudity or sexual conduct,
shall pay an annual license fee of $1,500.'"

On its face, said .a majority of the supreme court,"'4 the ordinance was an
attempt to regulate nonobscene, constitutionally protected materials of
expression. Emphasizing its imprecise standards, its high license fee, and
its heavy penalties, the court said "this ordinance can be used as a device
whereby nonobscene, but perhaps offensive and distasteful, films may be
suppressed without resort to the obscenity statutes."'' 5 Thus, the ordi-
nance was declared an invalid prior restraint on the freedom of speech.
Moreover, the county had failed to carry its heavy burden of showing a
compelling state interst justifying the ordinance. "The interest asserted
here," said the court, "i.e., to protect 'public health, safety, and morality,'
is insufficient to overcome" constitutional equal protection.""

176. GA. CODE ANN. §84-301 (1975).
177. GA. CODE ANN. §84-2103 (1975).
178. 238 Ga. at 278, 233 S.E.2d at 143. The court said that "[a] more precise line ought

to be drawn between these professions, but that we must leave to the General Assembly."
Id. at 280, 233 S.E.2d at 144.

179. 238 Ga. at 280, 233 S.E.2d at 144.
180. The court relied upon "Amendment 19," GA. CONST. art. XI, §3, 1 (1945). Now

found as GA. CONST. art. IX, §4, 2, GA. CODE ANN. §2-6102 (1977).
181. 238 Ga. at 280, 233 S.E.2d at 144. The court said that "the county is not in the

architectural business, but it may use its own employees to provide the engineering services
needed "to accomplish its purposes, even if it does so through an Authority."

182. 238 Ga. 505, 233 S.E.2d 764 (1977).
183. Id. at 506, 233 S.E.2d at 7,66.
184. Justice Jordan dissented.
185. 238 Ga. at 509, 233 S.E.2d at 767.
186. Id. at 510, 233 S.E.2d at 768. The court distinguished the U.S. Supreme Court's

decision in Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976), on the points that it
involved a zoning ordinance rather than a licensing measure, and that no majority of the
Court spoke on equal protection in that case.
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Schools. County school matters were the object of the supreme court's
attention on at least two recent occasions. In League of Women Voters v.
Board of Elections,' the court refused to mandamus the county board of
elections to conduct a nonpartisan election for members of the county
board of education. The court held that the 1964 Georgia Election Code
had repealed any local provisions contra,' 8 and that this Code does not
require nonpartisan elections for members of county education boards.",

The overlap of general and local statutes was also the focus of Coleman
v. Kiley,'9 0 a dispute over whether county commissioners could claim for
the county treasury the amount of two and one-half percent of all taxes
collected for educational purposes.'"' Siding with the county board of edu-
cation, the court held that local statutes had undermined the commission-
ers' general statutory authority to withhold these funds,' 2 and that the
local statutes were expressly authorized by the constitution itself.'93

"Plainly said," declared the court, "once a Tax Commissioner has been
placed solely on a salary basis with no explicit provision in the statute for
using school tax funds for the payment of that salary, school tax funds
cannot be constitutionally used for that purpose."'9

Roads. In 1974, the county commissioners closed a road and constructed
a ditch; in 1975, the plaintiff complained via a request for mandamus,
injunction, and money damages.' 5 The supreme court affirmed the trial
judge's grant of summary judgment for the defendants and emphasized the
plaintiff's 1974 concession that the road was a public one.' 9 Indeed that
concession "now estops him from contending, as against these particular
appellees, that the road was a private way, and that appellees illegally
adopted the resolution and illegally constructed the ditch."'97

Taxation. The seemingly endless flood of litigation over county taxation
continued unabated during the survey period, and only brief reference to

187. 237 Ga. 40, 227 S.E.2d 225 (1976).
188. GA. CODE ANN. §34-102 (1970).
189. The court further held that under the 1964 statute, the election for members of the

county school board was a general rather than a special election.
190. 236 Ga. 751, 225 S.E.2d 273 (1976).
191. The commissioners made this claim under a 1946 general statute, GA. CODE ANN §32-

1106 (1976), which requires tax commissioners who are paid salaries to pay their two and one-
half percent commissions into the county treasury.

192. 1955 Ga. Laws 2210.
193. The court relied upon two provisions: GA. CONST. art. XI, §2, 2, and art. XI, §1, 6

(1945). Now found as GA. CONST. art. IX, §1, 6, GA. CODE ANN. §2-5806 (1977); and art.IX,
§1, 10, GA. CODE ANN. §2-5809 (1977).

194. 236 Ga. at 753, 225 S.E.2d at 275.
195. Forte v. Lewis, 237 Ga. 706, 229 S.E.2d 381 (1976). The money damages were sought

against the individual members of the board of commissioners.
196. The plaintiff had been represented by counsel in the 1974 proceedings.
197. 237 Ga. at 707, 229 S.E.2d at 382.
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some of it can be attempted. In two cases decided by the supreme court
at virtually the same moment, taxpayers complained of county taxes im-
posed upon property located inside municipal limits. In Cobb County v.
Allen,' a county fire district tax, authorized by local amendment to the
constitution, was imposed upon the plaintiffs' property which had been
later annexed to a municipality within the county. Although the county's
resolution creating the fire district specified exemptions for property in
existing municipalities, it made no such exception for later annexations.'"
Nevertheless, a majority of the supreme court enjoined the county's collec-
tion of the tax in the subsequently annexed area. The court explained its
interpretation of the county's resolution to rest upon two factors: 00 the
law's favor of municipal expansion and its disfavor of duplication of serv-
ices.2 01

Providing a striking contrast with the court's majority opinion in Allen
was its unanimous treatment-one day later-of Decatur Tax Payers
League, Inc. v. Adams. °2 There the plaintiffs complained that both county
and municipality were taxing their property to render services which only
the municipality was actually performing. 02 They wished to enjoin the
county levies, and argued that a 1972 constitutional amendment author-
ized the creation of special service districts, thereby repealing pre-existing
law which permitted county-wide taxation.2 4 The court rejected that con-
tention saying: "We rule that the new amendment is permissive only, does
not undercut prior law and principles of uniformity, and permits but does
not require action by local governments to ameliorate tax inequities." '

The court also expressly dismissed the plaintiffs' "double taxation" argu-
ment: "It is well established that a taxpayer has no valid equal protection
or due process claim merely because he does not receive benefits of tax
monies to the same extent as other citizens similarly taxed."200 The trial
judge's denial of the injunction was thus affirmed.

198. 236 Ga. 910, 226 S.E.2d 57 (1976).
199. The resolution was adopted and approved by referendum in 1974, and the plaintiffs'

property was annexed in 1975.
200. "A resolution creating a county fire district will not be construed to authorize the

county to collect a fire tax on property annexed into a city unless such conclusion is required
either by express provisions of law or by necessary implication." 236 Ga. at 911, 226 S.E.2d
at 59.

201. In a dissenting opinion, Justices Ingram and Hall urged that the resolution only
excluded municipalities as they existed at the date of the referendum. Id. at 912, 226 S.E.2d
at 59-60.

202. 236 Ga. 871, 226 S.E.2d 69 (1976).
203. The services specifically mentioned were police protection, recreation, and zoning.
204. This was "Amendment 19" of 1972, GA. CONST. art. XI, §3, 1 (1945). Now found

as GA. CONST. art. IX, §4, 2, GA. CODE ANN. §2-6102 (1977).
205. 236 Ga. at 873, 226 S.E.2d at 71. The court emphasized the supplementary nature

of the powers granted by "Amendment 19."
206. Id. The court distinguished between equality in the imposition of taxes and equality

in the distribution of tax benefits.
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As noted in last year's survey, the arbitration system of dealing with ad
valorem taxation dissatisfaction has generally been replaced by a system
centered in county boards of tax equalization. 07 Also noted was the su-
preme court's view that these boards provide "an adequate remedy for the
failure at the county level to obtain uniformity of assessment between
individual taxpayers."2 °8 These observations remained viable during the
current survey period, from several perspectives. In both Casey v.
Landrum2°0 and Barr v. Jackson County, 10 for instance, the court denied
the existence of equitable actions to remedy such taxpayer dissatisfaction.
In both cases, the court held the tax equalization board to constitute an
adequate remedy at law for the disgruntled taxpayers . 2 1

Once the tax equalization board has sustained the validity of challenged
assessments, an appeal to the superior court constitutes a de novo action
before a jury.212 In Gordon County Board of Tax Assessors v. Aldon
Industries, 2 1 the supreme court sustained the jury's determination that
property assessments between taxpayers were fairly and justly equalized.2 1 4

Reviewing the opinion testimony of the county appraiser, the court deemed
it to present a genuine fact issue for jury determination. In this context,
when the jury accepted the appraiser's opinion, it was not subject to rever-
sal on appeal.215

207. Sentell, Local Government Law, 28 MERCER L. REv. 169, 195 (1976).

208. Id. There discussed was the court's decision in Tax Assessors of Gordon County v.
Chitwood, 235 Ga. 147, 218 S.E.2d 759 (1975).

209. 238 Ga. 284, 232 S.E.2d 916 (1977). Here the complaint alleged discriminatory prac-
tices and lack of uniformity in assessments.

210. 238 Ga. 332, 232 S.E.2d 923 (1977). Here the complaint alleged nonuniformity of
assessments and invalidity of certain tax provisions.

211. The court displayed this same attitude in jurisdictions where special provisions still
permit taxpayer contest by arbitration. In Boynton v. Carswell, 238 Ga. 417, 233 S.E.2d 185

(1977), the court reversed a trial judge's decision which declared county reassessment prac-
tices illegal and issued an injunction. Again, the court's emphasis was upon an adequate
remedy short of equity: "The whole thrust of our recent decisions in this subject-matter area
has been that disputes of this nature must, if at all possible, be determined within the
framework of the machinery established at the local level for resolving such disputes. In short,
the trial courts, by resorting to use of their equitable powers, should not entertain these
controversies unless procedures established by statutes have been utilized for the settlement
of such disputes." Id. at 418, 233 S.E.2d at 186. Here the dispute should have been settled in
a class arbitration.

212. GA. CODE ANN. §92-6912(6) (1974).
213. 237 Ga. 527, 228 S.E.2d 905 (1976).
214. The court read the record and transcript as presenting only this issue for the jury's

determination.
215. Accordingly, with Justice Hall dissenting, the court reversed the decision of the court

of appeals in Aldon Industries v. Gordon County Bd. of Tax Assessors, 136 Ga. App. 598, 222
S.E.2d 42 (1975), in which the jury's verdict had been held insufficiently supported by
evidence.

Cox v. Wielder, 237 Ga. 131, 227 S.E.2d 40 (1976), presented still another taxpayer appeal
and here the superior court declared the board of tax equalization illegally constituted and
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Another issue in the superior court, presented by Weeks v. Gwinnett
County Board of Tax Equalization,"' is the location of the burden of
proof."' The court of appeals resolved that issue in the following fashion:

Since either party may appeal to the superior court from the decisions of
the county board of equalization with the action there being a de novo
matter, and neither party is entitled to any prima facie presumption re-
garding the correctness of its evidence of valuation, we conclude that the
burden of proof in the superior court is on the party initiating the appeal
to the court-in this case the taxpayer .... 218

Finally, some matters need not first be carried to the board of tax equali-
zation, and this was one of the points of Smith v. Day."' There the tax-
payer challenge was to the actions of county tax officials in carrying for-
ward 1973 assessments to 1974, and the court held the requirement for
appeal to the tax equalization board not to apply. The officials had failed
to amend the 1974 assessments after the 1973 valuations had been altered
by court order. The court emphasized that this was not "the typical attack
on the validity of the digest itself, nor the classic claim that the assess-
ments are excessive."g Under the statutory command, original assess-
ments could not be carried forward after court alteration without notice
to the taxpayers of the higher assessments. Here, therefore, equity was the
appropriate remedy; the court sustained the trial judge's issuance of an
injunction.

Apparently frustrated in their efforts to overthrow the county digest,",
the taxpayers in Backus v. Chilivis22 demanded damages from the ap-
praisal firm which had contracted to perform valuation services for the
county.223 Denying that demand, the supreme court held that the plaintiffs
did not possess derivative rights to enforce the county's contract with the
firm 2 nor were they third-party beneficiaries of the contract. 25 The court

denied an order to restrain a new board from considering the case. The supreme court held
that neither of these rulings was a final judgment subject to appeal.

216. 139 Ga. App. 37, 227 S.E.2d 865 (1976).
217. The trial judge had held the board of equalization to have this burden and thus also

the right to open and conclude the presentation of evidence and argument to the jury.
218. 139 Ga. App. at 39, 227 S.E.2d at 867. The court said that although the tax assessors'

findings of facts are deemed prima facie correct before the board of equalization, there is no
such presumption on appeal to the superior court.

219. 237 Ga. 48, 226 S.E.2d 588 (1976).
220. Id. at 48, 226 S.E.2d at 588.
221. See Chilivis v. Backus, 236 Ga. 88, 222 S.E.2d 371 (1976).
222. 236 Ga. 500, 224 S.E.2d 370 (1976).
223. The firm's responsibility was to make maps, appraisals, and the like.
224. The court said that suits to recover money illegally paid by the county by virtue of

a breached contract must be brought by the county itself.
225. The fact that the plaintiffs would benefit from the performance of the contract does

not show the contract was intended for their benefit so as to constitute them third-party
beneficiaries.
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also rejected the plaintiffs' claim under the Civil Rights Act of 187126
based on unequal assessments: "We hold that the procedures provided by
Georgia statutes for resolving ad valorem tax disputes bar taxpayers from
instituting a § 1983 action founded only on the claim that the assessments
are unequal.""2  The trial judge's grant of summary judgment for the ap-
praisal firm was thus sustained.

The period witnessed at least two controversies over claimed exemptions
from property taxes. One of these, Buoy v. Kiley,25 simply reemphasized
points previously projected. There the plaintiff sought to enjoin the county
tax commissioner from selling his property for ad valorem taxes, contend-
ing that its location at the municipal airport rendered it exempt from such
taxes. Again, the taxpayer was held to have taken the wrong procedural
turn:29 "[If an alleged taxpayer desires to contest the taxability of his
property, he must do so by appeal to the Board of Equalization and then
by appeal from the Board's decision to the superior court. '2 3

0 Dismissal of
the action for injunction was affirmed.

Of a more substantive nature was the court's disposition of American
Institute of Industrial Engineers v. Chilivis,2 3' a claim of tax exemption for
the plaintiffs national headquarters. 32 Noting the plaintiffs membership
of 20,000 engineers and its primary purpose of promoting the advancement
of industrial engineering, '2 the court agreed with the trial judge's conclu-
sion that "the appellant does not operate a college, seminary, or other
institution of learning, and is not a purely public charity."2 '' Accordingly,
the headquarters was entitled to no tax exemption. 25

Liability. The only survey-period litigation dealing with county liability
was decided under the former statute, now repealed, which imposed re-
sponsibility upon counties for defective bridges.2 In Nipper v. Crisp

226. 42 U.S.C.A. §1983 (1974).
227. 236 Ga. at 505, 224 S.E.2d at 374.
228. 238 Ga. 47, 230 S.E.2d 861 (1976).
229. Here the plaintiff had appealed to the board of equalization but had taken no further

appeal from the board's decision. Thus, the court held he could not later institute this original
action in the superior court on the issue of taxability.

230. 238 Ga. at 48, 230 S.E.2d at 862.
231. 236 Ga. 793, 225 S.E.2d 308 (1976).
232. The claim was made under GA. CONST. art. VII, §1, 4 (1945). Now found, as

amended at GA. CONST. art.VII, §1, 4, GA. CODE ANN. §2-4604 (1977).
233. This was allegedly accomplished by the distribution of technical publications and

the conduct of educational workshops.
234. 236 Ga. at 793-94, 225 S.E.2d at 309.
235. "The appellant is organized for a worthy purpose and contributes to the advance-

ment of engineering knowledge, however, in our opinion these laudable purposes do not bring
it within the Constitution and statute exempting property from ad valorem taxation." Id.

236. The former statute was GA. CODE ANN. §95-1001, and was repealed in 1973 by GA.
CODE ANN., tit. 95A (1976).
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County,"23 the court of appeals summarily agreed with the trial judge that
the structure giving rise to the plaintiff's injury was a "culvert" and not a
bridge."" Accordingly, summary judgment in favor of the county was af-
firmed.

Zoning. Last year's survey designated the supreme court's decision in
Barrett v. Hamby23 as the most controversial zoning development during
the survey period under examination.240 It remained so throughout the
current survey period as well. In Barrett the court invalidated a county
zone classification as an unconstitutional taking of property and formu-
lated the interests which must be balanced in making such a determina-
tion.2" ' In the past year, the court was returned to that scene on several
occasions.

The property owner in Guhl v. Holcomb Bridge Road Corp.242 protested
the county's denial of its request to rezone 85 acres of undeveloped land.
In hearing this protest, the trial judge had found a number of facts regard-
ing the plaintiffs' land, the present zone of "single family residences," and
the desired zone of "office-institutional." Summarizing these findings, the
supreme court observed the location of a major thoroughfare nearby,
neighboring "office-institutional" zones, a large shopping center in the
vicinity, and the land's ill-suited nature for single family residences. Under
the Barrett formulation, the court concluded, "the trial court's findings of
fact are supported by the record and are sufficient to establish that the
present single family zoning of plaintiffs' property is invalid. '243

The property owner in Guhl v. Par-3 Golf Club, Inc, 2 1 protested the
county's denial of its request to rezone land adjacent to its motel and to
issue it a certificate of zoning Compliance and a development permit.2 , In
hearing this protest, the trial judge concluded that the county's refusal
amounted to an unconstitutional taking of the plaintiffs' property and
mandamused the issuance of both the certificate and a development per-
mit. Applying the Barrett formulation, 2

11 the supreme court noted the

237. 141 Ga. App. 312, 233 S.E.2d 270 (1977). The court said this case had been pending
since 1967.

238. The court distinguished between embankments over culverts and bridges, and
deemed it immaterial that a prior bridge may have been located at the point in question.

239. 235 Ga. 262, 219 S.E.2d 399 (1975).
240. Sentell, Local Government Law, 28 MERCER L. Rlv. 169, 200 (1976).
241. Id.
242. 238 Ga. 322, 232 S.E.2d 830 (1977).
243. Id. at 324, 232 S.E.2d at 832. The court did, however, reverse the trial judge's order

that the county issue the plaintiffs a building permit. He should first have ordered the county
to rezone the property in a constitutional manner, said the court.

244. 238 Ga. 43, 231 S.E.2d 55 (1976).
245. Under the existing zone, the plaintiffs could operate the motel but not an auto

raceway which they proposed to construct.
246. The court said that Barrett "explicitly defines the test to be applied in balancing

the property owner's right to use his land as he sees fit and the governing authority's need to
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present "industrial" zone for the property, the plaintiffs' failure to show
that all possible uses were incompatible with that zone, the planning com-
mission's adverse recommendation, and the possible effect upon the public
which the desired auto raceway might have. Here, said the court, "we find
no taking of property without compensation by the M classification and
hold that the county's zoning and refusal to rezone were not unconstitu-
tional."

2 17

In Hall Paving Co. v. Hall County,2 8 the Barrett formulation was em-
ployed to argue against county rezoning. There opponents of a quarry
operation urged Barrett to mandate the county governing authority to
enter findings and conclusions justifying its rezoning decisions. Emphasiz-
ing the legislative nature of rezoning and the presumption of validity which
attaches to it, the supreme court refused application of Barrett in this
context."9

Aside from the Barrett progeny, Georgia Marble Co. v. Walker210 pre-
sented another facet of county zoning and quarrying. 25' There a lessee of
land argued that once the county had zoned property for surface mining,
only the state could regulate the activity by virtue of the Georgia Surface
Mining Act of 1968.2 Rejecting this argument, the supreme court reasoned
as follows:

We do not interpret the Surface Mining Act of 1968 as preempting the
regulation of surface mining by counties. We think the Act establishes
minimum regulations for surface mining that must be complied with
throughout the state, but it does not prohibit a political subdivision from
enacting and enforcing, through zoning regulations, different or more re-

restrict property to certain uses by the passage of zoning laws." 238 Ga. at 44, 231 S.E.2d at
57.

247. Id. The court also determined that the proposed raceway could not be considered an
accessory use to the motel to justify upholding the trial judge's decision.

248. 237 Ga. 14, 226 S.E.2d 728 (1976).
249. "It is therefore not mandatory that the governing authority enter findings and con-

clusions justifying the decision to rezone." Id. at 16, 226 S.E.2d at 729.
In still another rezoning controversy, Riverhill Community Ass'n v. Cobb County Bd. of

Commr's, 236 Ga. 856, 226 S.E.2d 54 (1976), the court concluded as follows: "We hold that a
suit in equity is maintainable against the governing (zoning) authority to contest the validity
of a rezoning resolution, that the governing authority is the defendant against which substan-
tial relief is prayed, but that the successful rezoning applicant should be a party defendant
in such suit. The court also held that when the trial judge decided to treat the defen-
dants' motion to dismiss as a motion for summary judgment, the plaintiffs were entitled to
30 days for response.

Finally, in Paer v. Guhl, 236 Ga. 768, 225 S.E.2d 261 (1976), the court held that whether
an abandonment of a nonconforming use had occurred was a question of fact to be decided
on the trial of the case.

250. 236 Ga. 545, 224 S.E.2d 394 (1976).
251. The lessee was contesting the county's authority to require a special zoning permit

for quarrying operations.
252. GA. CODE ANN., ch. 43-14 (1974).
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strictive requirements than those called for by the state Act and rules
promulgated thereunder by the Department of Natural Resources.23

II. LEGISLATION

A. State Assistance

"[In response to the need of the State to more effectively fulfill its
responsibilities to local governments," declared the 1977 General Assem-
bly, the State Department of Community Affairs was established.," Di-
rected by a Board of Community Affairs and administered by a Commis-
sioner, 55 the Department is designated the Governor's representative to
local communities to provide "mediation, consultation, and fact-finding
services." Functions of the former State Bureau of Community Affairs are
transferred to the Department, and procedures are specified for the pro-
mulgation of the rules and regulations by it.'"

B. Elections

Focusing upon municipal elections held in conjunction with general pri-
maries and elections,"' the General Assembly refined provisions dealing
with affidavits filed by candidates, poll watchers, periodic inspections of
voting machines, and procedures for confronting inoperative voting ma-
chines during an election. 58

C. Boundaries

Also refined by the 1977 Legislature was the procedure for settling dis-
puted county lines.2' For instance, the legislature specified that the sur-
veyor to be appointed by the Governor in these circumstances is to be a
"land surveyor. 2 0 His compensation is to be fixed by the State Surveyor
General and negotiated prior to the survey.' Affected counties must pay
proportionate amounts of the fee so fixed, and "the payment of such fees
is hereby declared to be a public purpose and the governing authority of

253. 236 Ga. at 546, 224 S.E.2d at 395.
254. GA. CODE ANN. §40-2936 to 2940 (Supp. 1977).
255. The Board consists of nine members appointed by the Governor, three nominated

by the Georgia Municipal Association, and three by the Association of County Commission-
ers. The Commissioner is appointed by the Board.

256. GA. CODE ANN. §40-2939 (Supp. 1977).
257. Time limits in respect to the operation of these elections are declared to be the same

as those regarding general elections.
258. 1977 Ga. Laws 303, GA. CODE ANN. §§34A-706, -901(c), -1209 (a), (b), -1225 (a)(vi),

(vii), -1232(d) (Supp. 1977).
259. GA. CODE ANN. §23-401 to -408 (Supp. 1977).
260. Id.
261. The Surveyor General is to notify the affected county governing authorities of the

fee so fixed.
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each county affected is hereby authorized and directed to pay such fees
and to levy such taxes as may be necessary for the payment of such fees." '

D. Officers and Employees

Of several measures recently enacted pertaining to officers and employ-
ees of local governments, none is more forceful than the following: "No
elected county or municipal official shall be eligible to serve as a member
of the General Assembly." '263

A county office attracting considerable legislative attention was that of
tax assessor. First, the General Assembly repealed the prohibition against
tax appraisers serving as tax assessors, and affirmatively provided that
"the Chief Appraiser may be a member of the board of tax assessors in all
counties. '264 Second, the legislature commanded that the tax assessor must
be at least 21 years of age but not more than 72 years of age.26 1

E. Development

Local government development authorities were the subjects of particu-
lar legislative treatment during the 1977 session. Both municipalities26 and
counties 67 were expressly empowered to levy taxes for the assistance of
their development authorities "for the purpose of developing trade, com-
merce, industry and employment opportunities.1 26 6

F. Taxation

In the realm of taxation, both municipalities and counties were the
objects of authorizations, prohibitions, and exemptions during the survey
period. Among the authorizations was the power expressly granted to mu-
nicipal and county governing bodies to impose an excise tax upon the sale
of alcoholic beverages, if such sales for beverage purposes by the drink are
permitted. 269 Although the tax can not exceed 3% of the charge, the govern-
ing body is empowered to set the rate and manner of imposition, payment,
and collection.

270

An instance of prohibition was the restriction of municipal and county

262. GA. CODE ANN. §23-408 (Supp. 1977).
263. GA. CODE ANN. §89-971 (Supp. 1977).
263.1 1977 Ga. Laws 302.
264. GA. CODE ANN., §92-7006a (Supp. 1977).
265. GA. CODE ANN. §92-6905(a) (Supp. 1977).
266. GA. CODE ANN. §92-4114 (Supp. 1977).
267. GA. CODE ANN. §92-3701(20) (Supp. 1977).
268. Both statutes contain the same language. Both also limit the tax authorized to 1 mill

per dollar upon the assessed value of the property taxed.
269. 1977 Ga. Laws 744, GA. CODE ANN. §58-1086 to -1089, §92-3446a (Supp. 1977).
270. Id. Dealers who collect the tax are allowed a percentage for their efforts.
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occupation taxes on real estate brokers."' These taxes can be imposed only
"at the place where any such real estate broker shall maintain a principal
or branch office." 27

Now declared exempt from ad valorem taxation is "the property of non-
profit homes for the aged used in connection with their operation." ' Ex-
empted from the exemption, however, is property held for investment pur-
poses "or used for purposes unrelated to the providing of residential or
health care to the aged. '74

At the county level exclusively, boards of tax equalization were the focus
of legislative as well as judicial attention during the period. Notice of their
decisions must now be given by "certified mail" rather than "registered
mail."27

At the municipal level exclusively, the General Assembly repealed a
1935 statute27 providing for the redemption of real estate sold at tax sales
by municipal authorities.27 Also repealed was the famous statute of 187427

which purported to prohibit municipalities from levying ad valorem taxes
in an amount exceeding one-half of one per cent upon the value of the
property.

279

G. Courts

Finally, the 1977 General Assembly also reestablished the jurisdiction of
municipal courts in certain instances. Such courts are now empowered to
try and dispose of alleged violations involving drivers' licenses,20 motor
vehicle inspections, 2 ' and registrations. 282

271. GA. CODE ANN. §84-1425 (Supp. 1977).
272. Id. If the tax is based on gross receipts, then all gross revenues within the local

government's boundaries can be included.
273. GA. CODE ANN. §92-201.8 (Supp. 1977).
274. GA. CODE ANN. §92-201.10 (Supp. 1977).
275. GA. CODE ANN. §92-6912(5)(F)(3) (Supp. 1977).
276. 1935 Ga. Laws 466, GA. CODE ANN. §92-4402 (1974).
277. 1977 Ga. Laws 295.
278. GA. CODE ANN. §§92-4101 to -4104 (1974). For discussion of this strange statute and

its treatment in the courts, see Sentell, Selected Oddities in Georgia Municipal Law, 9 GA.
L. REV. 783 (1975), reprinted in SETELL, supra note 1, at 751.

279. GA. CODE ANN. §92-4101 to -4104 (Supp. 1977).
280. GA. CODE ANN. §68B-405 (Supp. 1977).
281. GA. CODE ANN. §68-9901 (Supp. 1977).
282. GA. CODE ANN. §68-1726.4(d) (Supp. 1977).
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