Domestic Relations
By Barry B. McGough* and Lucy S. McGough**

Continuing the trend of recent years, the docket of Georgia's appellate
courts has grown increasingly top heavy with domestic disputes. This
year's survey article represents the culling of almost 200 decisions and is
capped by several significant legislative enactments. Consistent with the
volume of cases and statutes, much was done which bears study by the
practitioner. This article is subdivided into six substantive areas: marriage, divorce procedure, custody, alimony, adoption, and legislation.
I.

MARMAGE

The domestic involvements of R. J. Reynolds continue to produce the
leading decisions in the area of antenuptial or prenuptial agreements.' In
Reynolds v. Reynolds,2 the second wife sought to enforce a handwritten
prenuptial agreement by which Reynolds had conveyed to her all the common stock in a corporation which owned 16,000 acres on Sapelo Island. The
agreement also stated that Reynolds would transfer the stock on the corporate books that same day. Later he falsely assured her that the promised
transfer had taken place. The plaintiff alleged that the consideration for
this agreement was her relinquishing her prospering movie career and accepting Reynolds' proposal of marriage. The problem with this agreement's
enforceability was that at the time of its execution, Reynolds was not free
to marry and, indeed, did not divorce his erstwhile wife until some eight
months later.
The supreme court noted that the plaintiff had conceded by her pleadings that part of the consideration given by her was her agreement to marry
Reynolds, then still married to another. Therefore, the court held that the
contract was void as against Georgia public policy "which favors the preservation of marriage."'
Another endangered specie case involves the imposition of a disability
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1. See Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961).
2. 238 Ga. 1, 230 S.E.2d 842 (1976).
3. Id. at 3, 230 S.E.2d at 844.
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to remarry upon a party to a divorce as authorized by Ga. Code Ann. §30122 (1969). This year there were two such cases. In Smallwood v. Bickers,I
the defendant in a wrongful death action defended by asserting that the
plaintiff had no legal standing to sue since she was not the lawful wife of
the decedent. A disability to remarry had been imposed upon the decedent
in his 1953 Georgia divorce decree. The plaintiff claimed that she and the
decedent contracted a valid common law marriage in Alabama and lived
there as man and wife after his divorce. The court of appeals pointed out
that under Georgia law disabilities to remarry have no extra-territorial
effect. Insofar as parties can establish a bona fide marriage in another
state, their marriage will be recognized in Georgia. Clearly, this construction permits parties to do indirectly what they cannot do directly, but in
Smallwood the court of appeals steadfastly adhered to precedent, undoubtedly due to a reluctance, at least in part, to enforce marriage disabilities in this day.
In a similar vein, in Anders v. Anders, 5 the supreme court declared that
the imposition of a disability to remarry was error where the divorce was
granted on the grounds that the marriage was irretrievably broken.
The recitation of the facts in Evans v. Marbut,I with all its twists of fact
and fate and domestic entanglements, reads like a law school examination.
In essence, James Evans and Irene Evans ceremonially married, divorced,
and then to all outward appearances reconciled, continuing to hold themselves out as man and wife. In 1963, they separated permanently but
neither obtained a divorce. Subsequently, each publicly purported to have
married new spouses. When James Evans died in 1974, Irene Evans
claimed his estate as his lawful widow even though she had been separated
from him for eleven years and, in the meantime, had lived as the "wife"
of another man. Obviously, there would appear to be equitable barriers to
her claim either under laches or equitable estoppel. The supreme court
initially granted certiorari to consider these issues; however, in a two sentence opinion thereafter, the court dismissed the writ as improvidently
granted. "We granted certiorari in this case to consider whether equitable
estoppel or laches is applicable to a claim of common law marriage. After
consideration, we find that they are not. . . ." Thus, the court of appeals'
decision, which found a valid common law marriage, stands.
Nabors v. Blance Reeves Interiors, Inc.8 is the most recent appellate
decision regarding the agency for necessaries created by Ga. Code Ann.
§53-510 (1974). The precise issue before the court of appeals was whether
joint liability was precluded under this doctrine. If not, a creditor is forced
4.
5.
6.
7.
8.

139 Ga. App. 720, 229 S.E.2d 525 (1976).
238 Ga. 79, 231 S.E.2d 64 (1976).
140 Ga. App. 329, 231 S.E.2d 94 (1976).
Evans v. Marbut, 238 Ga. 583, 234 S.E.2d 506 (1977).
139 Ga. App. 638, 229 S.E.2d 117 (1976).
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either to rely upon the husband's credit, via his wife as agent, or upon her
individual credit in extending goods or services. The court found that
neither §53-510 nor the statutory prohibition against a wife's acting as
surety for debts of the husband' would foreclose their assumption of joint
liability. The trial court found an oral contract for home decorating and
custom furniture based upon the credit of both husband and wife, and the
appellate court affirmed noting, among other things, that all invoices were
addressed to both.

H.

DIVORCE PROCEDURE

Our principal focus on this decisional year must be upon the supreme
court's continuing efforts to establish the procedural guidelines for divorces
sought on the ground that the marriage is irretrievably broken. 9 There
were five such cases this year. The key precedent underlying each is
Harwell v. Harwell,' in which the supreme court defined what the legislature meant by the addition of the no fault ground: "An 'irretrievably
broken' marriage is one where either or both parties are unable or refuse
to cohabit and there are no prospects for a reconciliation."2
In McCoy v. McCoy, 3' the husband brought an action for divorce on this
ground. The wife denied this allegation, and the trial court took evidence.
The husband testified that they had been separated for two years and that
he was living with another woman whom he wanted to marry. He testified
that he wanted a divorce even if there was no other woman in his life and
that there was no conceivable chance that he and his wife could ever
reconcile. The wife admitted that her husband had told her that he would
not live with her although she had asked him to return. In essence, one
party to the marriage was determined not to divorce while the other party
was adamantly insisting upon his right to be free." The trial court denied
the divorce.
The supreme court reversed, saying that a bare hope for reconciliation
by one party will not support the requisite finding under Harwell that there
are in fact "prospects for a reconciliation." Mr. Justice Hill elaborated
upon this concept as follows:
Just as it takes two consenting parties to make a contract, it takes two
consenting parties to make a reconciliation. Just as one party cannot make
a contract, one party cannot make a marriage or a reconciliation thereof.
9. GA. CODE ANN. §53-503 (Supp. 1977).
10. GA. CODE ANN. §30-102(13) (1976).
11. 233 Ga. 89, 209 S.E.2d 625 (1974).
12. Id. at 91, 209 S.E.2d at 627 (emphasis supplied).
13. 236 Ga. 633, 225 S.E.2d 682 (1976).
14. It is also worth noting that the wife had earlier been successful in defeating the
husband's divorce action on the grounds of cruel treatment. Id. at 633, 225 S.E.2d at 682.
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If the General Assembly had intended that the thirteenth ground for divorce be consensual, it would have provided that "The parties agree that
the marriage is irretrievably broken."' 5
McCoy evoked cries that the supreme court had charted a course for the
ultimate recognition of unilateral "divorce on demand." Indeed, Loftis v.
Loftis,'6 decided the same week as McCoy, seemed to bear out that dire
prediction. In Loftis, the husband filed for divorce on grounds that the
marriage was irretrievably broken; although the wife denied this allegation, she also sought a divorce, but on the ground of cruel treatment.
Thereafter, the husband moved for a judgment on the pleadings, which the
trial court granted, awarding the divorce on the no fault ground. The
supreme court affirmed finding that, in these circumstances, there was no
material fact in dispute under the Harwell test. Mr. Justice Hill perhaps
best expressed the majority's rationale in his special concurrence: "Here
both parties seek a divorce but one also'seeks first the right to fight. In my
view, the function of the judiciary is to provide forums for the resolution
of disputes, not to 7provide forums for disputes where both parties seek the
'
same resolution."'
Manning v. Manning18 is the third case in this chain of authority, but it
has now been expressly overruled by the most recent "irretrievably broken" case, Dickson v. Dickson.19 Though overruled, Manning is critical to
a full understanding of the now prevailing Dickson rules of procedure.
In Manning, the husband petitioned for divorce on the irretrievably
broken ground, and the wife answered with a denial. The husband then
filed a supporting affidavit with a motion for summary judgment in which
he averred: "The separation between us is complete and permanent. I am
unwilling to live with the defendant [wife] at the present time. I am
unwilling, and I refuse, to live with her at any time in the future. There is
no possibility whatever of a reconciliation ever takng place between us.
The marriage . . . is irretrievably broken." 0 The only difference between
the averments in Manning and the averments in McCoy was their context:
by affidavit in the former and by testimony before the court in the latter.
Manning was a 3-2-2 split decision in which the majority of the court
affirmed, finding no issue of fact for either the court or jury to decide.
Dickson v. Dickson is a case in which the supreme court clearly reached
out to overrule Manning. The wife sought a divorce on the irretrievably
broken ground, and the husband counter-claimed seeking a divorce on
15. Id. at 634, 225 S.E.2d at 683.
16. 236 Ga. 637, 225 S.E.2d 685 (1976).
17. Id. at 640, 225 S.E.2d at 687. Accord, see Adams v. Adams, 238 Ga. 326, 232 S.E.2d
919 (1977) in which the court held that the trial court erred in rejecting a motion for summary
judgment where both parties agreed that the marriage was over.
18. 237 Ga. 746, 229 S.E.2d 611 (1976).
19. 238 Ga. 672, 235 S.E.2d 479 (1977).
20. 237 Ga. at 746, 229 S.E.2d at 612.
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grounds of cruel treatment and adultery. The wife submitted an affidavit
in which she reaffirmed that the marriage was irretrievably broken; the
husband countered by filling an affidavit in opposition, although the decision does not record his specific averments. The trial judge treated the case
at that juncture as on motion for summary judgment. Observing that by
affidavit the wife had reaffirmed that the marriage was over, the trial court
disregarded the husband's opposing affidavit and granted the divorce on
the irretrievably broken ground.
Certainly, Loftis and McCoy, even without Manning, would seem to
dictate that the trial court's order in Dickson was correct and should be
affirmed. In fact, the supreme court did affirm, but not without a long
discursus on the proper use of supporting affidavits on motions for summary judgment. The heart of the Dickson per curiam opinion was stated
as follows:
If the movant's affidavit sets forth evidentiaryfacts showing refusal to
cohabit and the lack of any prospects for reconciliation, summary judgment will be granted unless there is an opposing affidavit showing that
the movant has not refused to cohabit or has shown prospects for reconciliation. It should be noted that opinion evidence can be sufficient to preclude the grant of summary judgment. .

.

.If respondent files an affida-

vit expressing respondent's opinion that the marriage is not irretrievably
broken and that there are genuine prospects for reconciliation, then summary judgments should be denied.2
In light of this standard, consider the wife's opposing affidavit in
Manning: "[Clontrary to the allegations of the plaintiff [husband] in the
complaint, the marriage between the plaintiff and defendant is not irretrievably broken, and further that there are reasonable prospects for a
reconciliation between the parties." Under Dickson, apparently such an
affidavit would be sufficient to defeat a motion for summary judgment.
Yet, under Harwell and McCoy, if the spouse seeking the divorce reaffirms
the averments of irreconcilable differences before the court, then the court
would grant the divorce despite the objections of the other spouse. Dickson
may be read simply as a policy pronouncement limiting the availability of
summary judgments as a means of avoiding a full hearing before the court.
At best, the spouse seeking the divorce can only be delayed, not blocked,
from achieving the desired relief.
In Herring v. Herring,21 the supreme court held that in cases where the
divorce is granted on the irretrievably broken ground, it must be granted
to both parties equally. In support of this holding, the court cited the
proposed Uniform Marriage and Divorce Act §301(e) which provides that
21.
22.
23.

238 Ga. at 674-75, 235 S.E.2d at 482 (emphasis in original).
237 Ga. at 748, 229 S.E.2d at 612.
237 Ga. 771, 229 S.E.2d 756 (1976).
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"A decree of dissolution . . .shall not be awarded to one of the parties,

but shall provide that it affects the status previously existing between the
parties in the manner decreed." This is the first of two instances in which
the court has explicitly stated that it would follow the Uniform Act's
provisions 2 so lawyers would be well .advised to consider this authority in
decisions of the court on other unresolved issues
attempting to anticipate
25
in no fault litigation.

Of final concern in no fault litigation is the procedure for separating the
issues of divorce from the ancillary matters of alimony and custody determination. In Loftis, the supreme court had approved the use of a bifurcated hearing: the trial courts are empowered to resolve the issue of divorce, reserving until a later hearing the resolution of the other issues.
What remained to be explicated by the supreme court was whether
evidence traditionally used in divorces on fault grounds would still be
admissible in the hearing regarding alimony and custody. In Anderson v.
Anderson,2 the court addressed this issue. Without a doubt, Anderson is
the most publicized decision of the Georgia Supreme Court in recent years.
Mr. Justice Ingram's fervent dissent was quoted extensively in the press,
particularly the passage in which he cautioned: "Husbands beware and
take heed, under the majority's decision there is now no way a loving,
an adulterous
faithful and blameless husband can avoid paying alimony to
''
wife whose misconduct caused the death of the marriage."
The wife filed for divorce on the irretrievably broken ground, and the
husband counterclaimed on grounds of both irretrievably broken and adultery. The husband also asserted that because of the wife's alleged adultery,
she was not entitled to alimony. The husband moved for a judgment of
divorce on the pleadings, and the court entered the decree on the no fauult
ground, reserving the issue of alimony for a jury trial. The trial court
further entered an order which would have permitted limited proof of
misconduct of the parties to be considered by the jury in its deliberations.
The supreme court reversed this order, holding that "the misconduct of
either party is not relevant evidence on the question of the amount of
alimony where a divorce is obtained by the parties on the no fault
ground."8

Although Mr. Justice Ingram's dissent did not persuade his brethren on
the court, his views did find support in the General Assembly. The legislature, in what should be known as the "Anderson amendment," enacted the
following statute:
24. See also Bisno v. Bisno, 238 Ga. 328, 329 n.1, 232 S.E.2d 921, 922 n.1 (1977).
25. A copy of the Uniform Act may be obtained by writing Little, Brown & Co. and
requesting their publication FOOTE, LEvY AND SAUDER, STATUTORY APPENDIX TO CASES AND
MATERIALS ON FAMILY LAw (1976).
26. 237 Ga. 886, 230 S.E.2d 272 (1976).
27. Id. at 893, 230 S.E.2d at 276.
28.

Id. at 891-92, 230 S.E.2d at 275 (emphasis in original).

DOMESTIC RELATIONS

19771

The wife shall not be entitled to alimony if it is established by a preponderance of the evidence that the separation between the parties was
caused by the wife's adultery or desertion. In all cases in which alimony
is sought by the wife, the court shall receive evidence of the factual cause
of the separation even though one or both parties may also seek a divorce,
regardless of the grounds upon which a divorce is sought or granted by the
court. In all other cases in which alimony is sought by the wife, alimony
is authorized, but not required, to be awarded to the wife in accordance
with her needs and the husband's ability to pay. In determining whether
or not to grant alimony to the wife, the court shall also consider evidence
of the husband's conduct toward the wife.Y
In Oliveros v. Oliveros,3 the court stated that a divorce judgment should
be vacated where it was entered prior to the date of a scheduled rule nisi
hearing of which the defendant had notice. Although thirty days had
elapsed from the time of service of the petition upon the defendant and
he had not filed any defensive pleadings, the court stated that without a
written waiver by the defendant, he had the right to rely upon the assertion
that the matter would be considered at the rule nisi hearing.
In Schwartz v. Schwartz, 31 a brief but significant opinion, the court held
that where the restoration of a wife's maiden name is properly prayed for,
the trial court has no discretion to refuse the prayer.
During the survey year, the court considered two cases dealing with
attacks upon the validity of a divorce decree. In Vickery v. Vickery, 32 the
court summarily disposed of an attempt to set aside a divorce because of
allegedly imperfect service. Because the movant had since remarried, she
had received a "benefit" under the decree and was estopped from attacking its validity. The facts of Kingdom v. Foster3 are much more complicated. In essence, X filed for a divorce from Y in Alabama in 1961. The
pleadings and decree in the Alabama litigation appeared to be regular,
reciting that X was a resident there and Y was a resident of Georgia. Y
had filed responsive pleadings and submitted personally to the jurisdiction
of the Alabama court. Fifteen years later, in an estate dispute, it was
asserted that X was also not a resident of Alabama at the time of the
divorce, and hence, the Alabama court lacked subject matter jurisdiction
since neither party to the divorce was a domiciliary. This assertion would
ordinarily result in a successful challenge; u however, here the challenger
was the daughter of Y who would inherit his estate if his divorce were
invalid. Looking to Alabama law as controlling, the Georgia Supreme
Court found that the daughter would have no standing to challenge her
29.

§30-201 (Supp. 1977).
Ga. 615, 229 S.E.2d 415 (1976).
Ga. 56, 226 S.E.2d 591 (1976).
Ga. 702, 229 S.E.2d 453 (1976).
Ga. 37, 230 S.E.2d 855 (1976).
Williams v. North Carolina, 317 U.S. 287 (1942).

GA. CODE ANN.

30. 237
31. 237
32. 237
33. 238
34. See
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father's divorce since she was not a party. Under Johnson v. Muelberger,n
the Full Faith and Credit Clause of the U.S. Constitution would preclude
a jurisdictional attack in a sister state where such an attack would not be
permitted in the forum state.
The last noteworthy case in the divorce procedure area is Whitaker v.
Whitaker.31 The issue was whether Georgia courts would give full faith and
credit to a Florida divorce decree awarding custody and support in which
service was perfected upon the wife, a Georgia resident, under the Florida
domestic relations "long-arm" statute." The supreme court held that such
a judgment should be accorded full faith and credit in Georgia. The court,
as a matter of policy, went on record as approving the enactment of "longarm" statutes in domestic relations cases similar to those existing in interstate tort and contract disputes. As Mr. Justice Gunter concluded for a
unanimous court:
In a country comprising fifty judicial systems plus the wdistrict of Columbia's system, in an age of great mobility of person and families, and in an
era of vastly increasing domestic relations litigation, it seems to this court
that the minimum contacts concept of in personam jurisdiction is particularly suited, as a matter of practicality, to the resolution of issues raised
in domestic relations litigation.1
Perhaps Whitaker will serve as an incentive for the Georgia legislature to
amend Georgia's long-arm statute to include domestic relations controversies.
I.

A.

CUSTODY

Parent v. Parent Controversies

The courts continue to apply the best interests of the child standard in
adjudicating the question of custody. The significant decisions this year
involve either jurisdiction or standards for adjudicating actions seeking a
change in custody from that established by a former decree.
Matthews v. Matthews 39 constitutes an about face by the supreme court
overruling a long chain of precedent regarding the jurisdiction of Georgia
trial courts to entertain actions by Georgia non-custodians against nonresident custodians who have come to this state to retrieve children. The
legal custodian, the mother, in Matthews was domiciled in Florida but
came to the father's residence in Georgia to reclaim the children after a
visitation with their father. When she arrived, she was served with his
35.
36.
37.
38.
39.

340 U.S. 581 (1951).
237 Ga. 895, 230 S.E.2d 486 (1976).
FLA. STAT. ANN. §48.193(1)(e) (1976).

237 Ga. at 898, 230 S.E.2d at 488.
238 Ga. 201, 232 S.E.2d 76 (1977).
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petition for change of custody. In this situation and in the second situation
in which the non-resident custodian is forced to institute legal proceedings
in the Georgia courts to enforce rights under a prior judgment of custody,
the Georgia Supreme Court had approved trial jurisdiction over such controversies, finding both subject matter and personal jurisdiction. 0 In
Matthews, the court held that while there was jurisdiction Georgia courts
must, as a matter of public policy, decline these types of custody disputes.
Mr. Justice Undercofler expressed the court's rationale:
This court is concerned with the number of cases in which children are
illegally seized or illegally detained at the end of visitation periods by their
noncustodial parents, as well as those where a parent is personally served
with a petition when he arrives to return his children home, as in this case.
We believe that by denying these parents a convenient forum in which to
relitigate custody, these practices may be reduced or stopped altogether.
It is thus in the public interest to discourage such conduct without any
prejudice whatsoever to the noncustodial parent's right to bring such a
petition where the legal custodian, and the children, reside.,,
Regarding the appropriate standard for assessing claims for a change of
4
custody, the supreme court has adhered to the Robinson v. Ashmore
measure that there must be proof of a material change substantially affecting the welfare of the minor children.
In Haralson v. Moore,4 3 the court observed that the Robinson test does
not require a finding that the former custodial parent is unfit. However,
as the court ruled in Bisno v. Bisno, 11an uprooting from a parochial school
in Atlanta and impending move to Macon does not, per se, constitute
sufficient proof to justify a change of custody. The court acknowledged the
difficulties inherent in the use of such a broad standard for myriad fact
patterns, but in the course of its opinion, the court provided an extraordinarily helpful footnote for lawyers practicing in the family law area:
Georgia has not adopted the Uniform Marriage and Divorce Act. Nevertheless, a majority of this court has followed it in deciding divorce and
alimony issues in "no-fault" divorce cases. Section 408 of the Act provides
40. See, e.g., German v. Johnson, 231 Ga. 454, 202 S.E.2d 89 (1973) (which established
the general rule that "the court where the parent with legal custody resides has the exclusive
right to award change of custody."); Mathews v. Mathews, 238 Ga. 201, 232 S.E.2d 76, 77
(1977).
41. Id. at 203, 232 S.E.2d at 78. Two other cases, decided during this survey year, appear
to be in conflict with Matthews, but both, in fact, pre-date it. See Cundy v. Hendriksen, 237
Ga. 165, 227 S.E.2d 59 (1976) and McGinnis v. McGinnis, 236 Ga. 900, 225 S.E.2d 904 (1976).
Although in each instance the trial court did not order a change of custody in favor of the
Georgia resident, it did accept jurisdiction and proceed to a full evidentiary hearing. Presumably Matthews overrules both, although neither is cited in the opinion.
42. 232 Ga. 498, 207 S.E.2d 484 (1974).
43. 237 Ga. 257, 227 S.E.2d 247 (1976).
44. 238 Ga. 328, 232 S.E.2d 921 (1977).
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that, "the custodian may determine the child's upbringing, including his
education, health care, and religious training, unless the court after hearing, finds, upon motion by the noncustodial parent, that in the absence
of a specific limitation of the custodian's authority, the child's physical
health would be endangered or his emotional development significantly
impaired.""

The one clear instance in which the general rules do not apply is where
there is a selection of a custodian parent by a child over fourteen. 6 In
Harbin v. Harbin,4" the court clarified two points in such election actions.
First, the parent who is resisting the child's selection bears the burden of
proving that the other parent is unfit. Second, the child's right of selection
can only be defeated by a showing of present unfitness. While the selected
parent in Harbin had lost two prior rounds of custody litigation in which
there was evidence of her unfitness, that history was not dispositive of her
current status. Presumably, such evidence would be relevant, although the
court in its remand order did not indicate any opinion about its admissibility.
8
George v. Sizemore"
was the first case to construe the meaning of the
1976 legislation which permits a trial court hearing a custody case to grant
visitation rights to maternal and paternal grandparents." In a close decision, (4-3), the court construed this section together with the 1976 statute
granting the absolute right of parties to seek modification of visitation
rights, 50 as authorizing an action by grandparents who were parties to the
previous custody dispute. The appellee father in George had prevailed in
a habeas corpus hearing against these maternal grandparents in late 1975.
After the legislative change, the grandparents sought visitation rights. The
majority said that its decision was not a retroactive application of the
statutes because custody cases are sui generis. According to Mr. Justice
Jordan: "The interest of the state in the welfare of minor children places
the cases concerning their custody in a different category from other cases.
The juridiction of a habeas corpus court over the custody of a minor child
is continuing. No person has a vested right in the custody of a minor
child.""'
The dissenters in the George decision, led by Mr. Chief Justice Nichols,
viewed the modification of visitation rights statute as conferring standing
only upon parents who were parties to a previous custody dispute. Because
the decisional split was narrow and two of the dissenters have since left
the court, it is reasonable to expect the majority's construction to stand.
45.
46.
47.
48.
49.
50.
51.

Id. at 329 n.1, 232 S.E.2d at 922 n.1 (emphasis added).
See GA. CODE ANN. §§74-107, 30-127 (Supp. 1977).
238 Ga. 109, 230 S.E.2d 889 (1976).
238 Ga. 525, 233 S.E.2d 779 (1977).
GA. CODE ANN. §74-112 (Supp. 1977).
GA. CODE ANN. §50-121 (Supp. 1977).
238 Ga. at 528, 233 S.E.2d at 782 (citations omitted).
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As a result, one might well expect to see a spate of previously disappointed,
but doting, grandparents seeking the ear of the courts for their claims of
visitation.
B.

Parent v. Third Party Controversies

Despite evidence in years past that the supreme court might be using a
best interests of the child standard in these cases, during this survey year
it became abundantly clear that the court is adhering to a strict parental
rights doctrine. According to the court, the analysis begins with Ga. Code
Ann. §74-108 (1973). Unless a parent can be shown to have forfeited his
rights under one of §74-108's six enumerated grounds or unless he is otherwise shown to be "unfit," he will prevail in a custody dispute against any
non-parent.52 Furthermore, this standard governs juvenile court consideration of custody issues upon transfers from the superior courts.5 3 Similarly,
the unfitness ground has been limited by the court to a showing of present
unfitness which in Campbell v. Chapman" meant disregarding evidence
of the father's non-support, cruelty, excessive drinking, and attempted
suicide "of recent vintage." 5
Of final interest in this area is a rare case involving the right to a stay
of legal proceedings by military personnel under the Soldiers' and Sailors'
Civil Relief Act. 56 In Derby v. Kim, 57 the soldier father brought a habeas
corpus action against his deceased former wife's parents for the custody of
his minor daughter. The hearing was held in early December 1975, but the
court adjourned the hearing until an investigation could be conducted by
the juvenile court. In mid-December, the father filed a stay under the
federal act, asserting that he had used up his available leave for that year
but could be available by mid-January 1976. The trial court erroneously
denied the stay, apparently on grounds that the father had not demonstrated any "material impairment of his case." The supreme court said
there is Georgia precedent which suggests that the movant does not bear
such a burden of proof, 58 and quoted with approval U.S. Supreme Court
precedent holding that "Absence when one's rights or liabilities are being
adjudged is usually prima facie prejudicial." 9
52. See, e.g., Campbell v. Chapman, 238 Ga. 427, 233 S.E.2d 155 (1977); Conroy v. Jones,
238 Ga. 321, 232 S.E.2d 917 (1977); Edwards v. Cason, 237 Ga. 116, 226 S.E.2d 910 (1976);
and Stegall v. Stegall, 238 Ga. 296, 297, 232 S.E.2d 909, 910 (1977) (dissenting opinion).
53. Childs v. Childs, 237 Ga. 177, 227 S.E.2d 49 (1976) and Cox v. Mills, 238 Ga. 374,
233 S.E.2d 353 (1977). Cf. Milford v. Maxwell, 140 Ga. App. 85, 230 S.E.2d 93 (1976).
54. 238 Ga. 427, 233 S.E.2d 155 (1977).
55. Id. at 428, 233 S.E.2d at 156 (dissenting opinion).
56. 50 U.S.C.A. App. §521 (1968).
57. 238 Ga. 428, 233 S.E.2d 156 (1977).
58. Lankford v. Milhollin, 197 Ga. 227, 28 S.E.2d 752 (1944).
59. Boone v. Lightner, 319 U.S. 561, 575 (1942).
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ALIMONY AND CHILD SUPPORT

The Obligation

McClain v. McClain ° is potentially a most significant decision. In 1973,
while a suit for divorce was pending between the parties, they entered into
what the court termed a "reconciliation agreement." In consideration of
the wife's dismissal of the divorce action and her resumption of the marital
relationship, the husband paid her a substantial sum in cash and property
and agreed to establish a trust for the benefit of her and their child. In
exchange, the agreement explicitly purported to bar the wife from
"bringing or prosecuting complaint or action for alimony or support for
minor children" as well as to bar the assertion of any claims against the
husband or his estate. Two years later, the wife brought the instant case
seeking divorce, alimony, and child support. The supreme court upheld the
validity of the contract as a bar to the wife's seeking alimony but held that
it could not bar review of additional child support claims.
It is established in this state that a wife may, by a separation agreement,
waive her personal claims to alimony. Thus, where the parties have already
taken action to sever their relationship by separation or by filing a divorce
action, there is no public interest to be served by refusing to recognize
amicable agreements settling their obligations to each other, subject to the
approval of the court in any judgment of divorce. Equally clear is the
proposition established by Reynolds v. Reynolds6' that a prenuptial agreement which purports to anticipate and to settle the wife's possible claims
to alimony is void as against public policy. The courts will not enforce it
because such agreements "facilitate" divorce. In Reynolds, the court did
not consider the possible alternative that a prenuptial agreement could be
construed as encouraging marriage or promoting family harmony which are
also deeply imbedded public policies in this jurisdiction.
There is a very real issue regarding whether the reconciliation agreement
in McClain logically should be treated like a prenuptial agreement under
Reynolds. Certainly in McClain, the parties were anticipating an assumption of marital relations (albeit a resumption), and anticipated the possibility that their relationship might not work out, thus necessitating a
divorce. The supreme court noted that the wife relied upon the authority
of Reynolds but summarily disposed of this issue in one sentence: "The
Reynolds case involved a prenuptial agreement which was held to be
void." 2 Perhaps the court is sub silentio backing away from the flat ruling
of Reynolds. Certainly one may discern a trend in other jurisdictions toward recognizing the contractual power of parties to regulate to a greater
degree their rights and obligations before, during, and after marriage.63
60.
61.
62.
63.

237 Ga. 80, 227 S.E.2d 5 (1976).
217 Ga. 234, 123 S.E.2d 115 (1961).
237 Ga. at 81, 227 S.E.2d at 6.
See, e.g., a trilogy of recent decisions from Florida: Del Vecchio v. Del Vecchio, 143
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As to the purported waiver of child support in the reconciliation agreement, the court adheres to recent precedent holding that a mother cannot
execute a binding waiver of child support unless it is in exchange for a
relinquishment of the father's rights to the child." Although this agreement did provide a substantial sum as child support, the supreme court
affirmed the trial court's award of additional child support.
In Moon v. Moon,65 the court dealt with the factors which may be considered by the trier of fact in deciding the amount of alimony. The supreme
court upheld the wife's contentions that she should have been permitted
to testify that her husband had prohibited her from working during the
early years of their marriage. The per curiam opinion held that such evidence would be relevant to the wife's need for alimony, her earning capacity and income. The opinion's language is well worth quoting:
Certainly a wife who has training and skills which could be used to
command good earnings but which were not used, because the husband
prohibited her from working, will find years later that she has lost her
formerly competitive position in the labor market.
If, to please the husband, the wife devotes her energy and time to the
home and family, thereby sacrificing her public earning potential, it seems
the jury should be able to take these factors into consideration in awarding
alimony to her."
Mr. Chief Justice Nichols and Mr. Justice Undercolfer dissented, believing
that the reasons a wife did not work were irrelevant. 7 Clavin v. Clavin"
settles the law regarding the duty of a father to procure or maintain insurance on his life in favor of minor children to protect their rights to his
support should he die during their minority. The jury verdict in the divorce
action required the husband to provide a life insurance policy for the
benefit of his minor child in an amount not less than $25,000.00. Given the
precedent that alimony does not survive as a charge upon the father's
estate unless there is a contract which so provides," the decision in Clavin
was not surprising. This provision of the verdict was held to be invalid and
unenforceable against the father. The court distinguished between an obligation to carry life insurance which the father assumes by agreement,
which is enforceable, and the attempted imposition of the obligation by
So. 2d 17 (Fla. 1962); Posner v. Posner, 233 So. 2d 381 (Fla. 1970); and Belcher v. Belcher,
271 So. 2d 7 (Fla. 1972).
64. Allen v. Allen, 228 Ga. 523, 186 S.E.2d 743 (1972); Newsome v. Newsome, 232 Ga.
49, 205 S.E.2d 291 (1974); Cf. Lanning v. Mignon, 233 Ga. 665, 212 S.E.2d 834 (1975).
65. 237 Ga. 635, 229 S.E.2d 440 (1976).
66. Id. at 636, 229 S.E.2d at 442.
67. Id. at 638-39, 229 S.E.2d at 443.
68. 238 Ga. 421, 233 S.E.2d 151 (1977).
69. Laughridge v. Laughridge, 219 Ga. 415, 133 S.E.2d 884 (1963); Ramsay v. Sims, 209
Ga. 228, 71 S.E.2d 151 (1952).
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either court or jury, which is not. 0 Furthermore, the court said that it is
irrelevant whether the obligation sought to be imposed concerns the purchase or maintenance of insurance. Despite a strong public policy in favor
of assuring the support of minor children, the law does not require the
father to provide them an estate. However, the court upheld other provisions of the verdict and judgment which required the father to pay the
costs of psychological services and special schooling for his child. There
was evidence in the record that the child was diagnosed as having rather
severe learning disabilities and had required psychological and special
school services in the past. "[A] father cannot provide a bare subsistence
existence for his children and consider that he has done his duty. His
support, as far as he is able, must be appropriate to the children's situation.""'
Three other cases relate to the issue of the duration of a father's duty to
support a child. In Bell v. Bell72 and Hinson v. Kinard,73 the common issue
was the applicability of the lowered age of majority statute, enacted in
1972, to child support obligations incurred under judgments entered prior
to that legislative change. In Bell, the separation agreement incorporated
into the decree stipulated that support would end upon emancipation or
upon the child's "becom[ing] of age;" in Hinson, the judgment was silent
as to the terminal point. In both instances, the supreme court held that
the father's obligation was governed by the law then in force, thus requiring child support until age 21.
McGregor v. McGregor" was a case concerning the duty to support an
allegedly emancipated child. The father claimed that he should be relieved
of any further duty to support his sixteen-year-old daughter who, at the
time of the hearing, had been gone for over a year, had not been heard
from, and whose current whereabouts were unknown. The court observed
that emancipation can occur by the acts of either the parents (e.g., permitting the child to use his own earnings, to live free from parental supervision) or by the child (e.g., by marriage). Here the court apparently found
that desertion of the home by the child constituted emancipation. A nagging problem with McGregor, not wholly resolved satisfactorily by the
court, is the fact that by agreement incorporated into the decree, the father
was obligated to support his daughter "until said child . . . becomes self
supporting." Indeed, standardized forms often stipulate that the obligation shall continue until the child dies, marries, becomes self-supporting,
or attains age eighteen, thus omitting other possibilities of emancipation
70. See also Foltz v. Foltz, 238 Ga. 193, 232 S.E.2d 66 (1977), in which the court held that
an obligation to support a step-child could be assumed by agreement, although it could not
be imposed by a court.
71. 238 Ga. at 424, 233 S.E.2d at 153.
72. 237 Ga. 464, 228 S.E.2d 850 (1976).
73. 237 Ga. 422, 228 S.E.2d 819 (1976).
74. 237 Ga. 57, 226 S.E.2d 591 (1976).
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such as illustrated by McGregor. Mr. Chief Justice Nichols simply observed that self-support is somehow subsumed under a finding of emancipation in these words: "It necessarily follows that if the child has been
emancipated that it has also become self-supporting within the meaning
of the divorce decree. .... 7
In Newsome v. Newsome," the jury verdict provided that if the wife were
awarded custody of the parties' minor children, the husband should be
ordered to pay support in the amount of ten percent of the husband's gross
weekly salary per child per week. This was the sole provision setting the
level of support. Georgia Code Ann. §30-207 (1969) requires that the jury
"specify what amount" is to be paid for the children's support. On appeal,
the wife urged that the jury verdict was illegal and invalid because it was
incapable of precise definition. The supreme court agreed and noted that
this was a case of first impression in Georgia. The court distinguished the
instance of jury verdicts governed by the specific statute from separation
agreements wherein the court, in the past, had approved support calculated as a percentage of the husband's taxable income." The court held
that a jury award must set a flat sum for which the father is liable if it
wants to tie in percentage adjustments based upon variations in his future
income. Otherwise the father who might lose all income would be absolved
of all duty to support even though he might well have other assets which
he could use to satisfy his duty of support.
The appellant wife in Newsome also sought to challenge another provision of the jury verdict which obligated her to make all mortgage payments
on the homeplace; yet when the youngest child reached majority, the home
was to be sold and the profits equally divided between the husband and
wife. She claimed that such a mandate-of equal distribution of the equity
constituted an unlawful award of alimony from a wife's estate to the husband. The court reserved ruling on this issue in Newsome, but it considred
similar situations in Byrd v. Byrd 8 and Lowry v. Lowry."
In Byrd, certain realty apparently owned by both parties was sold and
the purchaser's note and security deed executed in favor of the wife and
husband jointly. Thereafter, in allocating the marital property between the
parties, the jury gave full title to the note and security deed to the husband. The court found this aspect of the distribution scheme to be illegal
because no resulting trust, which under Scales v. Scales0 might otherwise
save the arrangement,"' could be discerned in favor of the husband.
75. Id. at 58, 226 S.E.2d at 592. See Roe v. Doe, 29 N.Y.2d 188, 272 N.E.2d 567, 324
N.Y.S.2d 71 (1971).
76. 237 Ga. 221, 227 S.E.2d 347 (1976).
77. See, e.g., Paul v. Paul 235 Ga. 382, 219 S.E.2d 732 (1975).
78. 238 Ga. 569, 233 S.E.2d 799 (1977).
79. 238 Ga. 593, 234 S.E.2d 509 (1977).
80. 235 Ga. 509, 220 S.E.2d 267 (1975).
81. It is also worth noting that the court did not simply strike this illegal provision from
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In Lowry, although title to the parties' residence was held by the wife,
the trial court erroneously granted the husband an undivided one-half
interest. The second of four reversible errors committed by the trial court
in Lowry concerned its token alimony award of $1.00 per year. The supreme court observed: "If the wife receives any alimony, the award should
be consistent with her needs and the husband's ability to pay."82 Another
intriguing point not fully developed in Lowry concerns the trial court's
custody provisions wherein neither parent was awarded custody of a child
over the age of fourteen. Instead, the court's judgment simply permitted
the child to continue living with his mother with his option of selecting the
parent as he would be entitled to in accordance with the provisions of Ga.
Code Ann. §74-107 (Supp. 1977). Reversing, the supreme court directed
that "a specific award of custody must be made and, because of the age of
the child, it should be done in accordance with the applicable provisions
[of statutory law]." The appellate courts of Georgia have never directly
considered the issue of whether a judgment may permit joint or shared
custody in the parents with neither specifically named as the primary legal
custodian. Given the blurring of stereotypical parenting roles today, many.
couples are -raising the issue with counsel about such possibilities. The
opinion in Lowry is ambiguous. The court may have been saying that
designating both parents as co-custodians or joint custodians would be a
"specific award of custody," or the court may have been indicating that
there must be one individual, one designated or "specific" parent to whom
the law will look in the future to exercise the primary rights of possession,
care, and control.
In Vereen v. Arp,8 ' the court construed the provisions of a separation
agreement incorporated into a decree of divorce dealing with the parties'
home. The husband was obligated to pay the mortgage, insurance, and
taxes upon the property. The agreement further provided that "The wife
shall have the right to occupy the home. . . rent free as a home for herself
and the children hereinabove named; and the husband shall not sell, or
hereafter encumber, the property except for the purpose of providing another home, at least as good as [this] home, for the wife and children.",,
The wife subsequently remarried. The provisions of the agreement are
ambiguous: is this obligation of the husband part of a property settlement
or alimony? If a property settlement, the obligation would survive her
remarriage; if alimony, it would cease by application of Ga. Code Ann. §30the judgment. It reversed for an entire reconsideration of the alimony and property settlement
issues finding that "With this illegal portion stricken it is inconceivable that the jury would
have intended for the remaining parts of the alimony award to remain.
238 Ga.at 570,
233 S.E.2d at 800.
82. 238 Ga. at 594, 234 S.E.2d at 510.

83. Id.
84. 237 Ga. 241, 227 S.E.2d 331 (1976).
85. Id. at 242, 227 S.E.2d at 333 (emphasis supplied).
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209 (1969). The court held that these provisions were a property settlement
in that the home was to be provided for the children as well as the wife in
discharge of a part of his obligation to secure their support until majority."8
Boyett v. Landon87 concerned the proper construction of an alimony
escalator clause whereby the husband was obligated to pay one-third of
any "net increase after federal and state income taxes" should his salary
exceed $25,000. The husband also agreed to provide the wife with copies
of both federal and state income tax returns for verification. The trial
court ruled that the amount to be paid should be determined by reference
to standard tax tables and that it was unnecessary for the husband to
supply copies of his actual returns, so long as he presented a copy of his
W-2 form for use in her calculations. Relying exclusively upon Paul v.
Paul,8 the supreme court held that where parties use the phrase "after
taxes" without further definition, this phrase means "after actual taxes"
paid. Consequently, the trial court's direction to use hypothetical computations was error, and the husband remained obligated to supply copies
of both federal and state tax returns.
Finally two cases of interest arose in the context of quasi-criminal actions for abandonment of minor children under Ga. Code Ann. §74-9902
5
(Supp. 1977). Williamson v. State"
was an en banc decision of the court
of appeals in which the court split 5-4 on a very close question of public
policy. The mother brought an abandonment action whereupon the father
asserted as a defense a separation agreement approved by the court and
incorporated into their final decree of divorce which had been entered four
months earlier. Although the husband was obligated to pay certain sums
for the wife's support, the decree provided: "The wife accepts full and
complete responsibility for the support, education and maintenance of the
minor children so long as they elect to remain in her custody and control. " 0
There are two separate issues in Williamson. First, is a mother legally
empowered to release a father from his duty to provide child support regardless of other considerations, such as sums denominated as her personal
alimony. Oddly enough, the principal opinion by Judge Evans does not cite
precedent which established the principle that a mother may not waive or
otherwise impair the children's right to parental support." Instead, Judge
Evans stated only that "It would not be justice to allow the mother or the
courts to waive the important right of the children to be supported by their
86. Though not thought essential to the decision by the other Justices, Mr. Justice Hill,
in a special concurrence, pointed out a specific paragraph elsewhere in the agreement which
stipulates that certain periodic money payments of alimony were to cease upon her remarriage. Id. at 244, 227 S.E.2d at 333-34.
87. 238 Ga. 175, 231 S.E.2d 765 (1977).
88. 235 Ga. 382, 219 S.E.2d 736 (1975).
89. 138 Ga. App. 306, 226 S.E.2d 102 (1976).
90. Id. at 306, 226 S.E.2d at 102-03.
91. See, e.g., Livsey v. Livsey, 229 Ga. 368, 191 S.E.2d 859 (1972).
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father." 2 Regardless of the rationale advanced, the first aspect of the decision seems patently correct.
The decision on the second issue, however, divided the court and, indeed, seems questionable. Despite the father's asserted reliance upon both
the wife's release and the court's approval of her release in the final decree
of divorce, the majority of the court found that his non-payment was
intentional, willful, and voluntary within the meaning of the abandonment
statute: "He [the husband-father] is presumed to know the law and it will
be presumed he knew she had no legal right to make any such agreement
that would be binding on their minor children. 9' 3 It might be argued, as

the dissenters pointed out, that the father's reliance, although misplaced,
was at least sufficient to negate the mens rea required in a criminal accusation. The supreme court subsequently denied certiorari. 4
In the other abandonment case, Waites v. State, 5 the court of appeals
held "reluctantly" that a father cannot abandon his child prior to its birth.
The pregnant woman may seek a warrant for "Abandonment of Wife While
Pregnant,"" but the action for the abandonment of the child does not ripen
until the child is born and is left in a dependent condition.
B.

Modification of the Obligation

The most important decision during the survey year in the area of modification actions was Kitfield v. Kitfield, 7 which involved a purported
waiver of modification. It is valuable if for no other reason than because
of Mr. Justice Gunter's dissent in which he collected all the various modification decisions of the court during the past decade. As he candidly notes:
"I am simply unable to perceive any rational rule established by recent
decisions of this court on this subject."'" There are many lawyers who
would agree. However, it is possible to discern a change in court philosophy. The earlier cases reflected the supreme court's tendency to limit
strictly the availability of modification by finding waivers of that right
behind a variety of contractual phraseology, including magic words such
as "in full and final settlement."" In later cases, the court has just as
clearly moved toward a position of reluctance to find a waiver of what, in
92. Id. at 307, 226 S.E.2d at 103.
93. Id.at 308, 226 S.E.2d at 103.
94. Williamson v. State, no. 31257 (Ga. June 9, 1976). In view of the supreme court's
subsequent decision in Meredith v. Merdith, 238 Ga. 595, 234 S.E.2d 510 (1977), perhaps the
ruling on this second aspect of Williamson might ultimately be overturned should another
case arise for consideration. See the discussion of Meredith, infra at note 108.
95. 138 Ga. App. 513, 226 S.E.2d 621 (1976).
96. GA. CODE ANN. §74-9903 (1973).
97. 237 Ga. 184, 227 S.E.2d 9 (1976).
98. Id. at 187, 227 S.E.2d at 11.
99. See, Grizzard v. Grizzard, 224 Ga. 42, 159 S.E.2d 400 (1968); Ferris v. Ferris, 227 Ga.
465, 181 S.E.2d 371 (1971).
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Garcia v. Garcia,'" was called a "valuable right" of modification. The
Kitfield case which commanded the assent of all members of the present
court perfectly illustrates that the pendulum has now swung to the opposite extreme in the last decade, and every inference will be indulged to avoid
finding a waiver of modification.
The majority decision, written by Mr. Justice Hall, was an effort to
clarify the court's current position. He observed that the right to future
modification of alimony judgments exists unless it is clearly waived by the
parties. Furthermore, the use of ritual phrases such as "in full and final
settlement" is no longer considered dispositive of the waiver issue; instead,
the courts will attempt to divine the parties' intent from the contract as a
whole. The provision in the Kitfield contract read as follows: "It is stipulated and agreed that this agreement is a complete and final settlement of
any and all rights that either of the parties hereto may have against the
other which could be appropriately settled in said case, but neither of the
parties hereto consents to a divorce."'' 1 Conceding that the question was
close, the majority concluded that this language is simply "too vague to
assure us that waiver of modification was intended.' 0'

in Wood v.
ale was subsequently applied
04

Wood,'03

2

The Kitfield ration-

and, in contrast, waiver

of modification was found.'

In Parkerv. Dyal, '"Ithe wife challenged a jury verdict which reduced her
alimony payments by seventy-five percent. The court reversed and held
that despite the fact that there may be a decrease in the husband's income,
in order to justify a reduction, there must also be a substantial change in
his net worth affecting his ability to pay the sums originally ordered. Of
similar import is Crawford v. Crawford,'" in which the supreme court held
that the impact of inflation, per se, upon the husband does not authorize
a reduction of alimony.
In Quarles v. Quarles,'07 the agreement between the parties which was
incorporated into the final divorce decree purported to stipulate that the
wife would receive full title to their business in lieu of child support.
Subsequently, the lease was terminated and she was forced to close the
store. The wife filed this modification action to obtain child support. The
husband contended that their arrangement constituted a property settle100. 232 Ga. 869, 209 S.E.2d 201 (1974).
101. 237 Ga. at 184, 227 S.E.2d at 10 (emphasis supplied by the court).
102. Id. at 186, 227 S.E.2d at 11.
103. 237 Ga. 335, 227 S.E.2d 375 (1976).
104. The pertinent contractual language in Wood was as follows: "The husband ... will
pay and the wife will accept, in full satisfaction of all alimony, temporary and permanent,
and in final satisfaction of all property disputes, claims or issues that are or could be in this
Id. at 335, 227 S.E. at 376
or any other law suit that could be filed at this time.
(emphasis supplied).
105. 237 Ga. 598, 229 S.E.2d 370 (1976).
106. 238 Ga. 619, 234 S.E.2d 529 (1977).
107. 237 Ga. 703, 229 S.E.2d 453 (1976).
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ment and thus was exempt from modification under Ga. Code Ann. §30220 (1969). The court rejected this analysis saying, consistent with other
decisions of this survey year and precedent, that the wife may not, by any
arrangement, release a child's claim to support unless the father has relinquished all parental rights in exchange.
Meredith v.Meredith"8 was a decision which bridged the areas of modification and enforcement. Within two years after their divorce, the husband fell behind in meeting his obligations under the decree. As a result,
he and his former wife apparently orally agreed that his payments would
be reduced in exchange for his forbearing to bring a formal modification
action to reduce his obligations. The wife subsequently welched, if there
was such an understanding, and brought this contempt action seeking full
enforcement of her rights under the decree. The trial court did not find,
as a matter of fact, that there was a modification contract between the
parties; instead it ruled, as a matter of law, that the parties could not alter
the terms of their original decree by any such private contract. The court
then proceeded to find the husband in contempt.
The supreme court agreed that a private contract of modification is
ineffective to alter the terms of an alimony judgment. The court reiterated
that the exclusive method for modifying a judgment is by a modification
action under Ga. Code Ann. §§30-220 to -225 (1969 and Supp. 1977). However, the court recognized that a private contract between the parties, if
proved, is relevant to the issue of contempt: whether a husband's reliance
upon such a contract constitutes "unjustifiable reason" for his failure to
comply as ordered by the judgment. In its remand order, the court directed: "If it appears that an agreement was in fact made, and that the
husband's failure to abide by the decree was the result of a good faith belief
that the contract was effective
to modify the decree, a finding of contempt
19
would be inappropriate.'

'0

C. Enforcement of the Obligation
This survey period was a bad year for the collection of attorney fees from
recalcitrant husbands. Like Meredith v. Meredith, Paul v. Paul10 is another case in which the supreme court found "justifiable reason" for nonpayment of the wife's attorney fees by the husband and, hence, reversed a
contempt citation. At the initial contempt hearing, the husband alleged
that the alimony agreement was too vague and indefnite to form the basis
for enforcement. The trial court agreed, but on appeal, the supreme court
reversed and remanded the case."'
108. 238 Ga. 595, 234 S.E.2d 510 (1977).
109. Id. at 597, 234 S.E.2d at 512. Cf. Williamson v. State, 138 Ga. App. 306, 226 S.E.2d
102 (1976) and discussion supra at note 89.
110. 236 Ga. 692, 225 S.E.2d 45 (1976).
111. Paul v. Paul, 235 Ga. 382. 219 S.E.2d 732 (1975).

-
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In the second contempt hearing, the trial court assessed the husband for
the wife's attorney fees and costs of litigation in taking the appeal. Although the supreme court affirmed the award of costs against the husband,
it held that he should not be liable for the wife's attorney fees "in procuring
a determination of this justiciable issue between them.""'
Similarly, in Peacock v. Gibson,113 the husband defended a contempt
action by asserting that he had executed a consent to his children's adoption by his wife's current husband, and for this reason had ceased making
the payments required. For some reason the proposed adoption was never
pursued to completion. The supreme court held that the father had never
been relieved of his duties to support, since the adoption was never finalized. However, the court affirmed the trial court's finding that since the
father had relied in good faith upon the consent to adoption as a release,
attorney fees were not allowable.
Brown v. Brown"' was a successful attack on a contempt judgment as
an unconstitutional imprisonment for debt. The trial court found the husband in willful contempt and ordered him to be "incarcerated in the common jail . . . for a period of five (5) days . . . and further that he pay a
fine of $150.00 to the sheriff . . . and $150.00 to movants [sic] attorney
for prosecuting this application, then the court shall consider his contempt
purged.""' 5 While a trial court may set a determinable, rather than an
indefinite, sentence, both must cease upon the payment of a sum certain
in arrearage and attorney fees, if any. The obvious vice of this order was
that the husband would have to spend five days in jail even if he paid the
sums due. Furthermore, the supreme court ordered the $150.00 fine
stricken from the order, saying that a fine is inappropriate in a proceeding
to compel obedience of an order made to enforce the rights of a private
party.
In Peppers v. Peppers,"1 the husband deducted certain sums from the
child support obligations due under a divorce decree which he explained
represented periods when the children were visiting him. The decree did
not authorize such set-offs, but the trial court said that it had an
"independent recollection" of the facts surrounding the decree and that
the parties had intended deductions during visitation periods. Such an
"independent recollection" is an indulgence not authorized under the law.
The supreme court, noting the unambiguous language of the decree, reversed.
Of final interest is the single case during this decisional year which
involved a URESA"7 action for the collection of child support. In Balasco
112.
113.
114.
115.
116.
117.

236 Ga. at 693, 225 S.E.2d at 46.
237 Ga. 600, 229 S.E.2d 347 (1976).
237 Ga. 122, 227 S.E.2d 14 (1976).
Id.at 123, 227 S.E.2d at 15-16.
238 Ga. 411, 233 S.E.2d 374 (1977).
Uniform Reciprocal Enforcement of Support Act,

GA. CoDE ANN.,

ch. 99-9A (1976).
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v. County of San Diego,"8 the husband successfully defeated a URESA
action brought by the County of San Diego, California in August or early
September 1975. Having kept private records of his continuous child support, the husband thereafter informed the County that it appeared that his
ex-wife had perjured herself in bringing that action. The County responded
that in order to prevent such "disputes" in the future, he should instead
transmit his payments directly to the County Department of Revenue and
Recovery. On October 28, 1975, the husband responded, declined that
offer, and stated that he would continue to make the payments directly to
his ex-wife. One month later, the County filed a second URESA action
tracking the same allegations as the original action which had been dismissed. The defendant answered and counterclaimed against the County
for malicious use of process.
The court of appeals ultimately confirmed that a political subdivision
of a sovereign state cannot be sued for malicious use or abuse of process.
However, as Judge Deen observed in conclusion: "We expressly reserve for
future consideration the question of whether under a similar set of facts
. . . an individual petition might be amenable to a counterclaim for malicious abuse and misuse of process.""' Indeed, this lengthy opinion clearly
indicated that there would be a right of action available to a defendant
obligor to prevent "judicial harassment by a nonresident's abuse of the
provisions of URESA."'
Note that Georgia's URESA statute was amended during this past year
to include a right of action on behalf of an illegitimate child against the
putative father. 2 ' Where either or both mother and father are present in
court or where the presence of either or both is not necessary, the trial court
may proceed to adjudicate paternity.

V.

ADOPTION

The most important development in the area of adoption was the Adoption Act of 1977 11 which comprehensively revised both procedure and substantive law. In essence, the Act identifies four basic types of adoptions
and the applicable provisions vary according to each type: (1) parental
surrender of rights for adoption to a licensed public or private child placing
agency or termination of parental rights by a court of competent jurisdiction; (2) parental surrender of rights for adoption to an unrelated third
party or parties; (3) parental surrender of rights for adoption to the spouse
of the other parent in child-stepparent adoptions; and, (4) parental surren118.

140 Ga. App. 482, 231 S.E.2d 485 (1976).

119. Id. at 487-88, 231 S.E.2d at 489.
120. Id. at 485, 231 S.E.2d at 488.
121. GA. CODE ANN. §99-922a.1 (Supp. 1977).
122. GA. CODE ANN., ch. 74-4 (Supp. 1977).
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der of rights
for adoption to any of a specified group of blood relatives of
2
the child.' 1
This Act, which will be effective January 1, 1978, must be thoroughly
parsed by every attorney who engages in adoption work. A few of its more
critical changes in the law will be noted here.
Throughout the new adoption statute, it is clear beyond doubt that the
legislature intended to have private, non-relative adoptions more strictly
scrutinized and controlled than adoptions involving stepparents, relatives,
or licensed child placing agencies. Such controls are consistent with the
growing national concern about black market babies for adoption and the
much publicized instances in which members of the bar have become
12
actively involved in adoption profiteering. '
In all private, non-relative adoptions, the new statute requires a full
accounting report from the adopting parent of "all disbursements of anything of value made or agreed to be made directly or indirectly, by, on
behalf of, and for the benefit of the petitioner(s) [adopting parents] in
connection with the adoption." As if this language were not all encompassing, this section continues by specifying that the accounting must include
all expenses incurred as a result of the mother's prenatal and confinement
medical care, birth of the child, and all services, apparently including legal
services, relating to the adoption or placement of the child with the adopting parents.'25 Furthermore, the attorney for the adopting parents must
submit an affidavit which states either that for his services he received or
was owed less than $500, or if in excess of that amount, an accounting of
12
any such sums paid or owing.
The new statute also makes it a felony, with a penalty of ten years in
prison or $10,000 fine or both, for any unlicensed person or entity to advertise either publicly or privatey that "they will adopt children or arrange
for, or cause children to be adopted or placed for adoption" directly or
indirectly to induce parents to give up children for adoption. The definition
123. GA. CODE ANN. §74-403 (Supp. 1977) also purports to identify a fifth type of adoption,
"where a child has been placed for adoption by a juvenile court, or other court of competent
jurisdiction, which has terminated the parental rights of the parents." Of course, under the
current Juvenile Court Code, GA. CODE ANN., tit. 24A (1976), there is no investiture of
jurisdiction over adoption matters in the juvenile courts. The new Adoption Act apparently
anticipates the possibility of future legislative change as evidenced both in this provision and
in GA. CODE ANN. §74-401 (Supp. 1977) which confers exclusive jurisdiction in all matters of
adoption in the superior courts "except such jurisdiction as may be granted to juvenile
courts." There persists an ambiguity in this provision. Again, apparently, this fifth type of
adoption concerns an adoptive placement which has not worked out and a subsequent adoptive home has been located for the child.
124. See, e.g., "Babies for Sale - Booming Black Markets in the U.S. Charges $1,000 to
$50,000 for Unwanted Infants," Atlanta Journal at p.1 (April 23, 1976); Goodman v. Dist. of
Columbia, 50 A.2d 812 (D.C. Mun.Ct. 1947).
125. GA. CODE ANN. §74-407(b) (Supp. 1977).
126. GA. CODE ANN. §74-407(d) (Supp. 1977).
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of "private advertisement" is quite broad and includes "any private
'
means, including letters, circulars, handbills, and oral statements." 2
The new statute recognizes the unqualified right of a parent to withdraw
a surrender for adoption (a "consent" under old law) within ten days after
its execution. Effective notice of withdrawal is accomplished by hand delivery or registered mail to the adopting parents or their agent in cases
where the anonymity of the adopting parent has been preserved .After the
expiration of what amounts to a ten day grace period, the surrender cannot
be withdrawn. Presumably, a natural parent may still have grounds later
to challenge the validity of the surrender since the statute preserves the
requirement that the surrender be voluntary. However, the new forms for
Surrenders and Acknowledgement of Surrenders incorporated into the
statute are quite explicit, detailed, simply worded, and clearly aimed at
minimizing the possibility of later attempts to challenge voluntariness. 8
The new §74-405 sets out the instances in which parental surrender or
termination is not required as a prerequisite to adoption and creates some
significant changes in the old law. Regarding all adoptions, parental consent is not necessary where the child has been abandoned by a parent.' 2'
Consent is unnecessary where the parent cannot be found after a diligent
search, or where the parent is insane or otherwise incapacitated from surrendering and the proposed adoption would be in the best interests of the
child.
There is another ground available only for stepparent or specified relative adoption where the parent has "failed significantly without justifiable
cause for a period of one year or longer immediately prior to the filing of
the petiton to communicate or make a bona fide attempt to communicate
with the child or to provide for the care and support of the child as required
by law or judicial decree."'' Failure to communicate with the child is a
totally new concept in Georgia law, although recommended by the Revised
Uniform Adoption Act.' 3' The failure-to-support exception has also
changed radically. Section 74-405 authorizes adoption without parental
consent where the defaulting parent has failed under the general duty to
127.

GA. CODE ANN. §74-418 (Supp. 1977).
128. See GA. CODE ANN. §§74-404(c)(1) to (4) (Supp. 1977).
129. Since abandonment continues as an exception to the requirement of parental consent, note should be made of the two cases during the past year which involved the attempted
assertion of this ground. Wiles v. Brothers, 138 Ga. App. 616, 226 S.E.2d 805 (1976) and Carey
v. Phillips, 137 Ga. App. 619, 222 S.E.2d 137 (1976). In Carey, the court continues the pattern
of strictly construing abandonment, and there found that a three-year contract for custody
with a Children's Home, per se, was not sufficient proof of that ground. Furthermore, the
court noted that parental unfitness was not an exception to the requirement of parental
consent under the adoption statute (nor would it be under the new statute). Cf. GA. CODE
ANN. §24A-3501(a) (1976).
130. GA. CODE ANN. §74-405(a)(1) and (2) (Supp. 1977).
131. REVISED UNIFORM ADOPTION AcT §6(a)(2) (1969).
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support a minor child'32 regardless of whether or not he was obligated by a
specific court order. The language has also changed from the "willful and
wanton failure to pay" of the old statute to the new "failed significantly
without justifiable cause," but the basic concept is still the same.'1
Finally, the new adoption statute drastically changes the public policy
of this state regarding recognition of the rights of putative fathers of illegitimate children. Ever since the U.S. Supreme Court's landmark decision
in Stanley v. Illinois,3 all states, including Georgia,'35 have struggled with
problems of the due process rights of putative fathers in custody, adoption,
and termination of parental rights proceedings. In light of Stanley, the new
§74-403(3), which purported to invest the mother with sole authority to
release an illegitimate child for adoption, seemed to be patently unconstitutional. However, just this past term, the Georgia Supreme Court upheld
the constitutionality of this statute. 3' Although that decision was questionable in terms of constitutional theory, it is now dead letter law. Section
74-406 is concerned in its entirety with the rights of putative fathers and
seems fully consistent with the constitutional requirements delineated by
Stanley.
Under the new adoption statute, putative fathers are divided into three
categories: those whose identity and location are known or reasonably
ascertainable; those whose identity or location are unknown, but who had
in the past, established a de facto relationship as a parent to the child; and
those whose identity and location are unknown and who have established
no relationship with the child. In either of the latter two categories, the
court is empowered to determine whether the putative father is entitled
to notice of the pending adoption proceedings. If a putative father who has
been identified has either lived with the child, contributed to its support,
or has given "any other tangible indication of interest in the child," then
he is entitled to notire of the proceedings.' 37 However, note that the Adoption Act does not specify the type of notice required upon such a finding
of entitlement. It simply states that the court "shall enter an appropriate
order designed to afford him such notice." Presumably, this would mean
the highest form of notice possible, but in most instances that would be
service by publication.'" If, instead, the court finds none of these indicia
of manifested interest in the child by the putative father, it may enter an
132.

133.
strictly
(1976).
134.
135.
136.
__

§74-105 (Supp. 1977).
For a case during this past decisional year in which the court of appeals continued
to construe this requirement, see Wiles v. Brothers, 138 Ga. App. 616, 226 S.E.2d 805
GA. CODE ANN.

405 U.S. 645 (1971).
See, In re A.D.S., 140 Ga. App. 668, 231 S.E.2d 821 (1976).
Quilloin v. Walcott, 238 Ga. 230, 232 S.E.2d 246 (1977), probablejurisdictionnoted,

U.S.

__,

46 U.S.L.W. 3079 (May 31, 1977).

137. GA. CODE ANN. §74-406(b) (Supp. 1977).
138. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).
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order that he is not entitled to notice and terminate his rights regarding
the child.
Although under the new Act some putative fathers may be entitled to
notice of the pending adoption proceedings, the issue remains whether he
is entitled to assert an interest in the child sufficient to block the adoption
by a third party. The Act requires that the putative father file a petition
to legitimate his child under Ga. Code Ann. §74-103 (1973) within 30 days
after receipt of the notice of the adoption action. If he follows through by
prosecuting the legitimation action to final judgment, he will be accorded
full rights as the child's legal parent. Thus, having standing to challenge
the proposed adoption, he can successfully block it by withholding consent
unless his past conduct obviates the necessity of his consent under §74-405.
This recognition of the rights of a father established by a legitimation
proceeding accords with prior case law.' If, for any reason, the putative
father does not establish his paternity in a legitimation proceeding, then
he loses all rights to the child, including further notice of adoption and the
right to file objections.
Quite clearly, the new Adoption Act represents a change in the public
policy of this state by recognizing, at least to a limited degree, the rights
of putative fathers. In this light, Wojciechowski v. Allen,"' becomes the
heartbreak case of the decisional year. On the reported facts, it appears
that the putative father might well have qualified under the new statute
as one entitled to notice and the opportunity to legitimate his child. Indeed, within three months of the child's birth, he married the child's
mother, thus legitimating the child by operation of law."' Counsel for the
child's parents argued, to no avail, the change in public policy regarding
putative fathers' rights which had been accomplished by the new Adoption
Act, then recently passed by the General Assembly, to avoid the rigors of
the old statute and precedent which would foreclose his assertions. The
supreme court affirmed the adoption decree.
The cause celebre this year in the area of adoption was the "Little
Timmy" case in which foster parents sought to enjoin the Fulton County
Department of Family and Children Services from removing the child from
their custody. The foster parents had sought to adopt the child, and in this
suit sought the right to be heard in challenging the administrative decision
denying adoptive placement with them.' The trial court found that foster

139. See Mitchell v. Ward, 231 Ga. 671, 203 S.E.2d 484 (1974).
140. 238 Ga. 556, 234 S.E.2d 484 (1977).
141. GA. CODE ANN. §74-101 (1973).
142. In parallel litigation in the federal system, the foster parents asserted that the
agency's denial of their application to adopt the child violated equal protection and due
process. Drummond v. Fulton County Dept. of Family & Children's Services, 408 F.Supp.
382 (N.D.Ga. 1976), rev'd, 545 F.2d 835 (5th Cir. 1977). Rehearing en banc was granted by
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parents have no standing to challenge administrative decisions affecting
the custody of a child placed in their care. The supreme court affirmed." '
The court rejected the theory that in Georgia the standard in all custody
disputes is the "best interests of the child." As Mr. Justice Undercofler
observed:
The Drummonds (and amici, The Concerned Foster Parents of Metro
Atlanta and Foster Parents in Action) misconstrue the Georgia law in
assuming that the best interests of the child rule applies to foster parents.
Without this test and its focus on the child, there is no basis for recognizing any right in the "psychological parents." Since the focus in determining whether a third party is entitled to custody is on the natural parents
and whether or not they have forfeited their rights or are unfit, any rela14
tionship between the child and his foster parents is primarily irrelevant.
The U.S. Supreme Court has denied certiorari. 45
VI.

LEGISLATION

The Georgia General Assembly was as active as the supreme court during the survey year with the resultant spawning of several significant pieces
of legislation. Already discussed in the text are the Adoption Act of 1977,146
the so-called Anderson Amendment" 7 and the URESA Amendment."'
The popularly named "live in lover" amendment" 9 makes as a ground
for modification of permanent alimony awards, "the voluntary cohabitation of the former wife with a man." Cohabitation is defined as "dwelling
together continuously and openly." A former husband who seeks such
modification, however, shall be liable for the former wife's reasonable attorneys' fees in the event he loses. That same act also amended Ga. Code
Ann. §30-102(13), the irretrievably broken ground, to provide that: "Under
no circumstances shall the court grant a divorce on this ground until not
less than thirty (30) days from the date of service on the defendant."' 50
The General Assembly also liberalized the statutory provisions permitting the award of attorneys' fees to the wife in a divorce proceeding by
the Fifth Circuit Court of Appeals on March 28, 1977, and the case is currently pending a
decision by the full court.
143. Drummond v. Fulton Co. Dept. of Family & Children's Services, 237 Ga. 449, 228
97 S. Ct. 2949, 53 L. Ed. 1077 (1977). The
S.E.2d 839 (1976) cert. denied, - U.S. __,
only dissent was filed by Mr. Justice Jordon.
144. Id. at 451, 228 S.E.2d at 842-43.
145. Cf. Smith v. Organization of Foster Families for Equality and Reform, U.S.
- 97 S. Ct. 2094, 53 L. Ed.2d 14 (1977).
146. GA. CODE ANN., ch. 74-4 (Supp. 1977). See text accompanying note 122 supra.
147. GA. CODE ANN. §30-201 (Supp. 1977). See text accompanying note 29 supra.
148. GA. CODE ANN. §99-922a.1 (Supp. 1977). See text accompanying.note 121 supra.
149. GA. CODE ANN. §30-201 (Supp. 1977).
150. GA. CODE ANN. §30-102(13) (Supp. 1977).
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providing that "the court shall consider the financial circumstances of the
wife, as well as the husband, as part of its determination of the amount of
attorneys' fees, if any, to be allowed against the husband."' 5'
Where a wife obtains a divorce by publication, the trial court, of course,
is without jurisdiction to enter an award of child support since the defendant is not personally before it. Under prior law, the wife could not subsequently file an action for prospective child support but was limited to an
action for necessaries to recover retroactively for amounts spent by her for
the care of the child. The 1977 amendment fills that gap in the law.,5"
5
There were numerous amendments to the Child Support Recovery Act. 1
District attorneys are now authorized to assist the Department of Human
Resources in instituting legal proceedings under the Act. 54 The amount of
the debt owed the State is limited by court order or agreement earlier made
by the responsible parent. 5 Wage assignments by the responsible parent
may be made to discharge the obligation without penalty to the employeeparent.56 Finally, certain clarifications of administrative proceedings
57
under the Act were also made.'
The State of Georgia is now a party to the interstate compact on the
placement of children, which essentially provides an interstate method of
placing delinquent children in foster care or adoptive homes.' 5'
The Marriage and Family Counselor Licensing Act'59 was amended to
change certain provisions relating to qualifications for licensing of practicing marriage and family counselors.' e
Finally, Georgia law now requires an applicant for a marriage license to
produce only a certificate showing that he was given a standard serological
test for syphilis and no longer requires a certificate showing physical examination.'
151.
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