
Criminal Law

By Paul M. Kurtz*

As the area of substantive law which, aside from perhaps domestic rela-
tions, touches the most people in their daily affairs, the criminal law domi-
nates the dockets of most American courts today. The past year in Georgia
proved no exception to this rule, with the appellate courts rendering deci-
sions in almost 600 cases. To gain a perspective on this, note that in the
calendar year 1976, for example, the entire caseload of the Georgia appel-
late courts was only 2,078 cases.' Thus, almost thirty percent of the courts'
workload can be attributed to the criminal law.

Although all of the cases have been canvassed in preparation of this
survey, not all are reported on. Obviously, most of the opinions simply
involve the routine application of well-entrenched rules. The limited space
allotted to this survey, therefore, will be devoted to those cases which
either broke new ground in the field of criminal law or provided an impor-
tant or striking application of old rules. The final section will briefly exam-
ine this year's work of the General Assembly in the area.

The first section of the article will deal with what might be called sub-
stantive criminal law, including the definition of a crime, how many offen-
ses are presented by one course of behavior, double jeopardy and the ele-
ments of specific Georgia crimes. The rest of the article is organized around
the chronological development of a criminal case, proceeding from pre-trial
matters (police and the defendant, commitment hearing, indictment), to
trial (witnesses, evidence, burden of proof, jury instructions and delibera-
tions), to sentencing (death sentences, sentencing hearings), and then to
post trial matters (new trial, appeal, probation and parole, habeas corpus).

I. SUBSTANTIVE CRIMINAL LAW

A. Defining the Crime

The court of appeals addressed the fundamental of defining what is a
crime in Williams v. State. 2 Williams was brought before the superior court
for a determination of whether he was a habitual violator of the state traffic
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laws thus requiring the revocation of his driver's license.3 The trial court
ordered the revocation for five years and, on appeal, Williams claimed that
(1) double jeopardy barred the introduction of previous traffic offenses
which had been the basis of a prior suspension by an administrative official
and (2) that he was entitled to a trial by jury.

The court of appeals rejected both claims. The guarantee against double
jeopardy is only applicable where the former jeopardy was criminal punish-
ment, said the court. The suspension of the license in the previous case was
not a criminal punishment. The court went further, however, in rejecting
his claim to a jury trial. Not only was the prior suspension not a criminal
prosecution because it was conducted by an administrative official, but the
current revocation proceeding before a superior court judge was also not a
criminal proceeding. The statute, said the court, describes a summary
proceeding and the right to jury trial only attaches to common law actions.
The revocation of a license is not a criminal penalty, since criminal penal-
ties are limited to a fine or imprisonment. The revocation was affirmed.

The proof of mens rea was raised in Rogers v. State4 in the form of a
statutory interpretation of the word "knows" in the relatively recent statu-
tory provision Ga. Code Ann. §26-1506 (Supp. 1977), which punishes
knowing possession of an article with an altered identification mark. The
defendant contended that this required actual, as opposed to constructive,
knowledge. The court of appeals affirmed the conviction based on circum-
stantial evidence, holding that mens rea can be proven by circumstantial
evidence whether "actual" or "constructive" knowledge is required. An
alternative rule for "actual knowledge," said the court, would limit prose-
cution to situations in which there had been a confession.

The fairly basic issue of how many crimes were committed by a defen-
dant was raised in Hardin v. State. I The defendant was convicted on four
counts of theft by receiving stolen property and was sentenced to four years
on each count, to be served consecutively. Because the evidence showed
only that the defendant had been in possession of the fruits of four larce-
nies at one time, the court of appeals held that only one offense had been
committed.

B. Defenses

Double Jeopardy. The defendant in Orvis v. StateO was convicted, on
his third trial, for armed robbery of a convenience store. His first two trials
had ended with hung-jury mistrials (one for conviction, one for acquittal).
In his appeal to the supreme court, he argued former jeopardy, either on

3. The case was tried under 1972 Ga. Laws 1086, repealed by 1975 Ga. Laws 1008 at 1044.
The currently applicable provision is GA. CODE ANN. §68B-308(b) (1975).

4. 139 Ga. App. 656, 229 S.E.2d 132 (1976).
5. 141 Ga. App. 115, 232 S.E.2d 631 (1977).
6. 237 Ga. 6, 226 S.E.2d 570 (1976).
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the theory that the necessity for a third trial showed that the required proof
beyond a reasonable doubt had not been proven or that the trial judge
abused his discretion in declaring the previous mistrials. The court re-
jected the double jeopardy claim. The declarations of mistrials were held
permissible, even though the jury deliberated less than a day in the first
case and a full day in the second.7 The fact that the defendant was being
tried for a third time for this same offense was not dispositive, said the
supreme court, pointing to a federal case in which, because of reversals and
hung juries, the defendant was tried five times' and to its own decision in
Hyde v. State.' Mr. Justice Gunter, in dissent, reiterated his argument
that where a defendant does not consent to a mistrial in a hung-jury
situation any retrial is double jeopardy."0

The supreme court also rejected the defendant's double jeopardy claim
in Keener v. State. " The defendant pleaded guilty to armed robbery and
possession of a shotgun during an armed robbery. After the supreme court
vacated his plea to armed robbery, 2 the defendant objected to the trial of
that, charge on double jeopardy grounds, contending that he had already
been placed in jeopardy by his guilty plea to the possession charge. The
supreme court disagreed, stating that this was simply a case where retrial
was permitted because the defendant obtained a reversal of an earlier
conviction by appealing. However, if a conviction is obtained on the armed
robbery indictment, said the court, the conviction of the lesser included
offense of possession should be vacated.

Although every defendant is protected by the Fifth Amendment from
being placed in jeopardy twice for the same crime, the U.S. Supreme
Court, in Bartkus v. Illinois3 and Abbate v. United States" has held that
the concept of dual sovereignty permits a defendant to be prosecuted under
both state and federal law for the same criminal act. The Georgia General
Assembly, however, has declined to exercise this power and has enacted
Ga. Code Ann. §26-507(c) (1972) which provides:

A prosecution is barred if the accused was formerly prosecuted in a Dis-
trict Court of the United States for a crime which is within the concurrent
jurisdiction of this State if such former prosecution resulted in either a

7. During the survey period, the court of appeals also refused to find abuse of discretion
in the declaration of a hung jury mistrial after "several hours" deliberation. Van Scoik v.
State, 139 Ga. App. 293, 228 S.E.2d 229 (1976).

8. United States v. Persico, 425 F.2d 1375 (2d Cir. 1970).
9. 196 Ga. 475, 26 S.E.2d 744 (1943).
10. See Wood v. State, 234 Ga. 758, 760, 218 S.E.2d 47, 49 (1975); Cameron v. Caldwell,

232 Ga. 611, 612, 208 S.E.2d 441, 442 (1974).
11. 238 Ga. 7, 230 S.E.2d 846 (1976).
12. This was because indictment cannot be waived in capital felonies. Keener v. MacDou-

gall, 232 Ga. 273, 206 S.E.2d 519 (1974).
13. 359 U.S. 121 (1959).
14. 359 U.S. 187 (1959).
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conviction or an acquittal, and the subsequent prosecution is for the same
conduct, unless each prosecution requires proof of a fact not required in
the other prosecution, or the crime was not consummated when the former
trial began.

The defendant in Dorsey v. State5 sought to assert the protection of
§507(c) at the trial level based on his already having entered a guilty plea
in federal court to the same crime for which he was being prosecuted in
state court. The trial court, however, declared that the statute was uncon-
stitutional in that it ousted the Georgia superior courts of their "exclusive
jurisdiction" as provided for in the Georgia Constitution.

Mr. Justice Gunter, writing for the supreme court majority, upheld the
statute's constitutionality, holding that it was procedural and not jurisdic-
tional. There was very little analysis of the issue; the opinion failed to point
out what differentiates a procedural statute from a jurisdictional one.

Mr. Justice Jordan was the lone dissenter, pointing out that the supreme
court had previously jealously guarded the exclusive jurisdiction of supe-
rior courts in the juvenile court area, for example. In several cases,"6 the
court had refused to uphold provisions of the juvenile code granting the
juvenile courts original jurisdiction over felonies committed by minors.
This eventually resulted in the amendment of the constitutional provision
itself. Also, the dissent raised the spectre of defendants forum shopping
and choosing to plead guilty in federal court if the punishment would likely
be less.

Insanity. In the only significant opinion concerning the contours of the
insanity defense during the survey period, the court of appeals reversed a
voluntary manslaughter conviction for failure to instruct the jury on the
insanity defense. In Sanders v. State,7 the trial court refused to instruct
on insanity. The only evidence relevant to the issue was the investigating
police officer's testimony that the defendant had "substantial gaps in his
memory", the testimony of the defendant's wife, a witness to the crime,
who said that "[h]e was in a state of shock where he didn't know what
he was doing," and the defendant's testimony that "I just went out of my
mind." The court of appeals reaffirmed that when there has been any
evidence of insanity presented, the jury must be instructed on insanity if
the defendant so requests. 8 This evidence, said the court, was enough to
warrant the instruction, even though there was no expert testimony.

Militia Privilege. In Sanders v. City of Columbus,9 the court of ap-

15. 237 Ga. 876, 230 S.E.2d 307 (1976).
16. See, e.g., Foster v. Caldwell, 225 Ga. 1, 165 S.E.2d 724 (1969); Jackson v. Balkcom,

210 Ga. 412, 80 S.E.2d 319 (1954).
17. 140 Ga. App. 101, 230 S.E.2d 20 (1976).
18. See Brown v. State, 228 Ga. 215, 184 S.E.2d 655 (1971).
19. 140 Ga. App. 441, 231 S.E.2d 473 (1976).
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peals was faced with the invocation of the immunity created by Ga. Code
Ann. §27-204 (1972) which provides that militiamen are privileged from
arrest during their public service for all crimes "except treason, felony or
breach of peace." The defendant, a member of the Georgia Army National
Guard, sought to interpose this defense in a prosecution for speeding in
violation of a Columbus city ordinance. The court said that it could not
make a blanket determination of whether speeding was a breach of the
peace. Although affirming the trial court's denial of the motion to dismiss,
the court remanded for a trial de novo to determine whether the particular
incident was a breach of the peace, which would make it an exception to
the immunity. For guidance, it informed the lower court that "a convoy
of militia trucks . . .speeding through a village or town . ..not under
martial law . . . could be guilty of violating the public safety." 0 On the
other hand, "speeding on a four or six lane highway might not be found to
be a breach of the peace, where traffic was unimpeded and does not create
a dangerous situation."'"

C. Elements of Crimes

Conspiracy. During the survey period, two important conspiracy cases
were decided by the supreme court. In Crowder v. State,2" one of the most
important procedural advantages available to the state when using con-
spiracy as a theory-the co-conspirator exception to the hearsay rule-was
delineated by the court. At trial, the prosecution sought to introduce a
confession by one of the defendant's co-conspirators which implicated the
defendant in a conspiracy to murder his own wife. The decision thus re-
quired a determination whether the confession was a statement made
"during the pendency of the criminal project" 2 and admissible, or a
confession made "after the enterprise [was) ended ' 24 and inadmissible.
The court held that one co-conspirator's statement which implicates other
co-conspirators necessarily comes after the concealment stage of a conspir-
acy and is, therefore, not admissible under the co-conspirator exception to
the hearsay rule. It should be stressed, however, that the confession in this
case was made to a policeman, leaving open the possibility that a confes-
sion implicating others would be admissible if made to a private party.

In the other major conspiracy case of the survey period, Birt v. State,'
the court made it clear that a confession made by one co-conspirator to
another is admissible against the declarant. The defendant complained
that since Ga. Code Ann. §38-306 (1974) permits the introduction of a

20. Id. at 443, 231 S.E.2d at 475.
21. Id.
22. 237 Ga. 141, 227 S.E.2d 230 (1976).
23. GA. CODE ANN. §38-306 (1974).
24. GA. CODE ANN. §38-414 (1974).
25. 236 Ga. 815, 225 S.E.2d 248 (1976).
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conspirator's declarations against all only "after the fact of conspiracy
[has been] proved," the evidence of a conspiracy's existence had to come
from outside the testimony of the conspirators themselves. The court de-
murred and held that the co-conspirator Davis, who testified for the state,
could certainly testify as to his meetings, etc. with the defendant because,
regarding those situations, there was no hearsay problem since Davis was
testifying of his own direct knowledge and was available for trial cross-
examination. As for Davis' testimony about the content of statements
made by Birt, implicating himself in the murders at issue, this was admis-
sible as a confession by Birt. These two types of evidence were sufficient,
said the court, to establish the conspiracy which would render admissible
under §38-306 other statements made by the defendant to other witnesses.

Homicide. In a brief opinion, the supreme court reversed a murder
conviction because of the lack of a corpus delicti. In White v. State,"' the
defendant's conviction for murdering her newly-born daughter was re-
versed because the state's pathologist did not testify that the infant had
achieved an independent and separate existence from its mother. His testi-
mony, that the infant's lungs were filled with air, indicating that she had
breathed on her own, was not enough, said the court.

The supreme court, in a decision of questionable soundness, refused to
adopt the merger rule with regard to felony murder. The vast majority of
states hold that, to support a felony-murder conviction, the prosecution
must show the defendant participated in an underlying felony separate
from and not included in the resulting homicide.Y Thus, in a situation in
which the defendant waves a pistol in the face of the victim and in the
process kills him, most states hold that a felony-murder conviction could
not be founded on the aggravated assault, leaving open the question of
reckless heart or malice murder. However, in Baker v. State,"8 the Georgia
Supreme Court upheld a felony-murder conviction in that precise situa-
tion, reading the "any felony" language in the Georgia felony-murder rule
to mean exactly that. Taken to its logical (or illogical) extreme, this hold-
ing means that virtually all intentional killings are murder through the
felony-murder rule because virtually all intentional killings have an ele-
ment of aggravated assault within them. This kind of result is certainly
not mandated by the language of the murder statute and might raise some
constitutional problems by totally substituting the mens rea of one crime
for another.2 The illogic of Baker has already been more fully analyzed in

26. 238 Ga. 224, 232 S.E.2d 57 (1977).
27. See, e.g., State v. Essman, 98 Ariz. 228, 403 P.2d 540 (1965); People v. Ireland, 70

Cal.2d 522, 450 P.2d 580, 75 Cal. Rptr. 188 (1969); State v. Severns, 158 Kans. 453, 148 P.2d
488 (1944); See also Annot., 40 A.L.R.3d 1341 (1971).

28. 236 Ga. 754, 225 S.E.2d 269 (1976).
29. Although the U.S. Supreme Court has never articulated a complete doctrine of a

constitutional requirement of a mens rea, it has hinted at it. See Lambert v. California, 355
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the Mercer Law Review."0

The supreme court was faced with Baker's illogic in Malone v. State,3'
and, perhaps, limited its reach. The Malone defendant demurred to an
indictment charging felony murder based on an aggravated assault. Of
course, Baker made this demurrer insufficient and the court of appeals so
found. The defendant, on appeal, contended that Baker was incorrectly
decided because it would preclude, for example, the giving of an instruc-
tion on voluntary manslaughter as a lesser included offense to felony mur-
der. The defendant's theory was that voluntary manslaughter was no
longer a conceivable crime because the state of mind accompanying an
aggravated assault is irrelevant, and any death resulting from it is auto-
matically felony murder. The court refused to accept this argument, as-
serting that only if the aggravated assault was committed with "the state
of real or imputed malice which is the basis of the felony-murder rule"
would it support a felony-murder conviction. Thus, the court held open the
possibility that if an aggravated assault was committed in passion, it could
support a conviction for only voluntary manslaughter, and could provide
the basis for instructions on voluntary manslaughter. The court gratui-
tously and graciously emphasized that voluntary and involuntary man-
slaughter, although felonies themselves, would not support a conviction of
felony-murder. This, of course, would be the ultimate bootstrap and the
court's concession of this point puts the lie to its insistence that "any
felony" means any felony. Such are the pitfalls of "strict constructionism."

In a much more praiseworthy decision, the supreme court announced the
death of the "unwritten law" protecting husbands from homicide charges
when they kill wives and wives' boyfriends caught in flagrante delicto.
Rejecting the prior rule,3" the supreme court, in Burger v. State,3 wrote
that such a rule "would be utterly barbarous." The court said that,
whether the victim is the spouse or the spouse's lover, such homicides "will
stand on the same footing as any other homicides." Therefore, without any
evidence of heat of passion killing, no voluntary manslaughter instruction
should be given. Also, without the normal evidence of justification, no
instruction on justifiable homicide is permissible merely because it in-
volves a husband catching his wife in a wrongful act. Although laudable
on its merits, this kind of decision, which requires, in essence, instructions
less favorable to a criminal defendant, is relatively unenforceable. For
example, if a superior court judge gave the old "unwritten law" instruction

U.S. 225 (1957). Regarding the prospect of a death sentence resulting from a felony-murder
conviction, see Gregg v. Georgia, 428 U.S. 153 (1976), which makes the non-merger rule even
more dangerous.

30. Note, 28 MERcER L. REv. 371 (1976).
31. 238 Ga. 251, 232 S.E.2d 907 (1977).
32. See Campbell v. State, 204 Ga. 399, 403, 49 S.E.2d 867, 870 (1948); Daniels v. State,

162 Ga. 366, 133 S.E. 866 (1926); Henderson v. State, 136 Ga. App. 490, 221 S.E.2d 633 (1975).
33. 238 Ga. 171, 231 S.E.2d 769 (1977).
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in a case today in violation of Burger, and the defendant were acquitted,
the prosecution would be barred by double jeopardy from appealing. If the
defendant were found guilty, he would not be permitted to complain about
an instruction more favorable than that to which he was entitled.

Homicide by Vehicle. A recent supreme court case upheld the consti-
tutionality of the 1974 statute4 removing killing by reckless driving of a
vehicle from the reach of the involuntary manslaughter statute and mak-
ing it a separate crime. In State v. Edwards,3 the court rejected claims of
unconstitutionality based on equal protection grounds. However, the in-
dictment based on voluntary manslaughter, survived as the court held that
the defendant could still be tried for homicide by vehicle under that indict-
ment.

Edwards was applied by the court of appeals in two cases. In Berrian v.
State, the court vacated a felony sentence in a case in which the indict-
ment alleged involuntary manslaughter caused without malice by driving
on the wrong side of the road. Although affirming the conviction because
the description of the acts in an indictment, not the name given to the
crime in the indictment controls, the court held that only deaths resulting
from "reckless" driving under the Uniform Rules of the Road Act are
felonies. This crime was properly only a misdemeanor because the indict-
ment did not allege that the driving was reckless. Driving on the wrong side
of the road is punished in a different section of the chapter37 from the
reckless driving section.1

In State v. Foster,39 the court of appeals held that since reckless driving
could not be the basis of an involuntary manslaughter prosecution, a
charge of reckless driving, a fortiori, could not support a murder indict-
ment if there was no evidence of malice. The state unsuccessfully argued
that there was a factual situation which would demonstrate more culpabil-
ity than a "reckless disregard for the safety of persons" (the statutory
definition of reckless driving) and yet less than the ordinary malice re-
quired in murder, and that this would support a murder conviction. The
court dismissed this theory, pointing out that it was based on a repealed
version of the homicide statutes.

Burglary. The defendant in Ealey v. State"0 appealed his burglary
conviction, asserting that the state's evidence, which showed his presence
on the stairs of another's home early in the morning, that entry had been

34. 1974 Ga. Laws 633, superseded by GA. CODE ANN. §68A-903(b) (Supp. 1977).
35. 236 Ga. 104, 222 S.E.2d 385 (1976).
36. 139 Ga. App. 571, 228 S.E.2d 737 (1976).
37. GA. CODE ANN. §68A-301 (1975).
38. GA. CODE ANN. §68A-901 (1975).
39. 141 Ga. App. 258, 233 S.E.2d 215 (1977).
40. 139 Ga. App. 604, 229 S.E.2d 86 (1976).
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gained through a window, and that he had fled when his authority was
challenged, was insufficient to show that he had an intent to commit a
theft, as required by the burglary statute." While refusing to adopt the
broad language of earlier cases which seemed to imply that the mere illegal
entry alone would be enough to authorize a finding of intent to commit a
theft, 2 the Ealey court held that the evidence, when taken together, would
authorize a jury finding of intent to commit theft.

Controlled Substances Act. The court of appeals, in Partain v.
State, 3 declined to leave the view taken by a majority of states and held
that the amount of contraband possessed in violation of the Controlled
Substances Act"4 is immaterial. 5 The court wrote: "Regardless of the
amount, however minute, if it is enough for the officers to recover, as small
as it may be, and capable of being identified by expert chemical analysis,
such testimony would be sufficient when considered with other evidence
as to possession."" Presiding Judge Pannell, concurring specially, urged
the adoption of the rule suggested by a commentator that a possession
charge be authorized only when, under the circumstances, it can reasona-
bly be inferred that the narcotic possessed is but a remnant of a larger,
usable amount.

Aggravated Assault. In Smith v. State," the court of appeals held
that a proper jury instruction on aggravated assault would include a defini-
tion of an assault because a simple assault is an element of every aggra-
vated assault. In overruling two prior cases, 9 the court was quick to point
out that this did not mean that every jury ruling on an aggravated assault
would be given the option of finding simple assault as a lesser included
offense. There are some situations, wrote the court (for example where the
assault is committed with a gun) in which the defendant is either guilty
of an aggravated assault or guilty of no crime at all.

41. GA. CODE ANN. §26-1601 (1972).
42. See Boggus v. State, 136 Ga. App. 917,918, 222 S.E.2d 686,689 (1975); Coney v. State,

125 Ga. App. 52, 54, 186 S.E.2d 478, 480 (1971).
43. 139 Ga. App. 325, 228 S.E.2d 292 (1976).
44. GA. CODE ANN., ch. 79A-8 (Supp. 1977).
45. See, e.g., Scheuher v. State, 38 Ala. App. 573, 90 So.2d 234 (1956); State v. McDonald,

92 N.J. Super. 448, 224 A.2d 18 (1966); State v. Dodd, 28 Wis.2d 643, 137 N.W.2d 465 (1965).
But see People v. Leal, 64 Cal.2d 504, 413 P.2d 665, 50 Cal. Rptr. 777 (1966).

46. 139 Ga. App. at 326, 228 S.E.2d at 294.
47. Whealy, Drugs and the Criminal Law, 12 CRim. L.Q. 254 (1970).
48. 140 Ga. App. 395, 231 S.E.2d 143 (1976).
49. Moore v. State, 136 Ga. App. 581, 222 S.E.2d 134 (1975); State v. Siebert, 133 Ga.

App. 775, 213 S.E.2d 7 (1975).
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II. CRIMINAL PROCEDURE

A. Pre-Trial Activity

Discovery. The area of pre-trial activity with the most significant liti-
gation during the survey period was discovery. The desirability of provid-
ing the criminal defendant with information before trial about the prosecu-
tion's case against him has been debated with great vehemence in recent
years. The traditional position against criminal discovery has been that
"long experience has taught the courts that often discovery will lead not
to honest factfinding, but on the contrary to perjury and the suppression
of evidence."5" Discovery proponents, however, urge that a criminal prose-
cution should be a search for truth, not a sporting event, and assert that
the recent liberalization of the civil discovery rules has not led to massive
perjury and suppression of evidence.5 Regardless of the merits and wisdom
of the practice of criminal discovery, it is a discernible fact that through
rules of procedure,5 2 and decisions interpreting constitutional mandates,5 3

more and more criminal discovery is becoming available. During the sur-
vey period several important discovery decisions were handed down by the
Georgia appellate courts.

In Thornton v. State,54 the defendant moved before trial to require the
state to disclose the name of an informant who had provided the police
with the tip that led to his arrest. His theory was that someone else had
actually committed the crime, and that this other person's girlfriend
falsely gave the police the defendant's name in order to deflect suspicion
from her boyfriend. The trial court denied the motion without a hearing
on the grounds that the informant's identity was absolutely privileged. 5

The Georgia Supreme Court analyzed the question as involving the con-
fliict between two U.S. Supreme Court cases, Brady v. Maryland" and
Roviaro v. United States.57

Under Brady, of course, the prosecution has the duty to disclose to the
defendant favorable evidence material to his guilt. Roviaro, however, per-
mits the state's interest in maintaining confidential informants to be
weighed against the defendant's right to defend himself in deciding
whether to reveal the name of any anonymous informant to the defendant.

50. State v. Tune, 13 N.J. 203, 210, 98 A.2d 881, 884 (1953).
51. Brennan, The Criminal Prosecution: Sporting Event or Quest for Truth?, 1963 WASH.

U.L.Q. 279.
52. See, e.g., FED. R. CRtm. P. 16.
53. See United States v. Agurs, 427 U.S. 97 (1976); Brady v. Maryland, 373 U.S. 83 (1963).
54. 238 Ga. 160, 231 S.E.2d 729 (1977).
55. The statutory source of the informer's privilege is GA. CODE ANN. §38-1102 (1974)

which provides that no state official shall be "called on to disclose any State matters of which
the policy of the State and the interest of the community require concealment."

56. 373 U.S. 83 (1963).
57. 353 U.S. 53 (1957).
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The court resolved this balancing question by announcing a two-step pro-
cess for trial courts to follow in this kind of case. First, a hearing must be
held on the Brady motion to determine its merits. Then, if the identity of
the informant is found to be evidence favorable to the defendant and
material to his guilt, the trial court must determine whether the state's
privilege, under Roviaro, outweighs the defendant's right to have the ident-
ity disclosed.

This two-step analysis is indefensible. Brady's mandate to provide due
process for criminal defendants does not conflict with Roviaro, and if it
does, it must be superior to the Roviaro rule. If the defendant convinces
the trial court of the materiality of the informant's identity, then under
Brady a trial conducted without providing that information to the defen-
dant violates due process. As Mr. Justice Ingram stated in special concur-
rence in Thornton:

[Dloes the majority really mean to say that if a trial judge decides that
evidence in the hands of the state is so material to the defense that sup-
pression of the evidence will result in an unfair trial that it may, neverthe-
less, be withheld by the state under its privilege? If this is the intended
holding of the majority, I believe the due process clause has been dealt a
body blow."

As if the process itself were not faulty enough, the majority added flawed
operating instructions. It said that if the state proves at the Roviaro hear-
ing that the anonymous informant is a mere tipster (one who neither wit-
nessed or participated in the underlying offense) the identity would be
absolutely privileged. Not only does this statement violate the spirit of
Brady, which speaks only of materiality and not of per se rules of immateri-
ality, and conflict with the Thornton majority's statement that "an abso-
lute privilege against disclosure in every case involving an informer is
impermissible where a Brady motion is made," 9 but it makes no sense on
the facts of Thornton itself.

The majority defended its absolute rule with regard to mere tipsters by
stating that any evidence that the tipster would give would be hearsay and
inadmissible. Aside from the possibility that an informer's hearsay evi-
dence might be admissible as an exception to the hearsay rule, the defen-
dant in Thornton did not want the informant's testimony at all. The evi-
dence that the defendant claimed to be material was the identity of the
informant, not the informant's testimony. This fact is what would go to
prove the defendant's theory of the case.

In another Brady case, Benefield v. State,0 the court of appeals refused
to require trial judges to seal all evidence they review in camera pursuant

58. 238 Ga. at 166, 231 S.E.2d at 734.
59. Id. at 163, 231 S.E.2d at 732.
60. 140 Ga. App. 727, 232 S.E.2d 89 (1976).
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to a Brady motion. The defendant had urged that only in this way could a
judge's denial of a Brady motion be meaningfully reviewed on appeal. The
court refused to even reach the merits of the defendant's claim because he
had not demonstrated that the failure to seal and forward the evidence to
the appeals court had materially prejudiced his case. The requirement that
a defendant prove prejudice in the failure to reveal evidence to him is
virtually insurmountable since, by definition, he cannot know the content
of the files viewed by the court. This holding insures that the trial court
judge's denial of a Brady motion will not be meaningfully reviewed if the
trial court judge does not so desire.

On the other hand, the ability of a criminal defendant to obtain informa-
tion about the state's case against him was enhanced by several appellate
decisions during the survey period. In Patterson v. State,6" the supreme
court held that due process guaranteed a defendant charged with posses-
sion of contraband the right to an independent chemical analysis of the
substance, so long as there was a timely-filed motion before trial and
enough contraband to test.2 Also, in a case in which the court was careful
to disclaim any expansion of pre-trial discovery rights, the supreme court,
in Brown v. State,3 held that a motion to produce documents, under Ga.
Code Ann. §38-801(g) (1974), could be filed in a criminal case. The court
held that this interpretation of the motion to produce statute only effec-
tuates the constitutional command that criminal defendants have the
right to compulsory process.

In Haynie v. State," a significant post-Brown case, the court of appeals
applied the motion to produce to the production of a bullet lodged in the
victim of an aggravated assault. The defendant claimed that the bullet was
not discharged by his gun. The words of §38-801(g) apply to tangible evi-
dence as well as documents and the court held that in this case the trial
court should conduct a hearing on the motion to determine if the evidence
would be material and could be removed from the victim safely. If the
evidence is found to be material and no danger is involved, said the court,
the state must produce the bullet. If the victim refuses to cooperate, "it
would seem that the prosecution must be dismissed." The court pointed
out that, as in Brown and Patterson, the motion must be timely filed and
the trial court, if it orders production, should insure that there is preserva-
tion of the evidence between removal and trial. The Georgia Supreme
Court has granted certiorari.

Search and Seizure. Several significant fourth amendment. cases were
denided during the survey period. The U.S. Supreme Court, in an appeal

61. 238 Ga. 204, 232 S.E.2d 233 (1977).
62. See Hankerson v. North Carolina, - U.S. -, 97 S. Ct. 2339, 53 L.Ed.2d 306

(1977).
63. 238 Ga. 98, 231 S.E.2d 65 (1976).
64. 141 Ga. App. 688, 234 S.E.2d 406 (1977).
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from the Georgia Supreme Court, invalidated the justice of the peace fee
schedule which provided compensation for issuing a search warrant but
none for denying a warrant application." In a brief per curiam opinion, the
Supreme Court held that this system violated the Fourth Amendment's
prescription of a determination by a "neutral and detached" magistrate.
The Court reasoned that a magistrate, who gets paid only if he grants the
warrant, would not be neutral in his assessment of the facts.

In an interpretation of the inventory exception to the fourth amend-
ment's warrant requirement, the court of appeals held that an inventory
search of the defendant's car made two days after his arrest was invalid.
In Dunkum v. State,6 the defendant was arrested and charged with selling
marijuana. Two days later, police took the car from a parking lot, im-
pounded it, searched it and discovered less than an ounce of marijuana in
the trunk during an inventory of the contents. The court of appeals ruled
that this evidence should be suppressed. Inventory searches are permissi-
ble, said the court, when the impoundment of the car by the police is
necessary or required by law, such as situations in which the car is forfeited
because of use in violation of the law or the car has to be removed from a
highway in the interest of public safety. Warning that inventories should
not be used as a subterfuge for a search for contraband, the court held that
because the car was parked off the street and there was no evidence that
it had been used in a crime, the inventory was not warranted. The admis-
sion of the seized marijuana in the prosecution for sale was prejudicial, said
the court, and the convictions were reversed.

In Nix v. State,"7 a state patrolman, conducting an automobile sticker
check, noted a hand movement by the defendant reaching down near the
floorboard. He ordered the defendant out and conducted a protective frisk.
Although he did not find any weapons or contraband on the defendant's
person, the patrolman conducted a full search of the automobile which
yielded contraband. The officer testified that he had "an idea that there
was a possibility that they had robbed a bank and they had a machine gun
underneath. . . ." The court held that even if the officer, under Terry v.
Ohio,"8 had the right to make a protective search, there were no circum-
stances justifying the complete automobile search. There were no indepen-
dent facts which constituted probable cause and the protective search of
the defendant did not add anything to the probable cause equation. The
evidence was suppressed.

Several other opinions relating to automobile searches are worthy of
note. In State v. Bradley,6" police officers, acting on a telephone tip from

65. Connally v. Georgia, 429 U.S. 245 (1977).
66. 138 Ga. App. 321, 226 S.E.2d 133 (1976).
67. 138 Ga. App. 122, 225 S.E.2d 714 (1976).
68. 392 U.S. 1 (1968).
69. 138 Ga. App. 800, 227 S.E.2d 776 (1976).
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an unidentified informant, stopped a vehicle. The driver refused consent
to search the car and the occupants were detained until a warrant was
obtained from a justice of the peace. The search yielded marijuana. The
trial court suppressed the evidence in a prosecution for possession.

The court of appeals held the warrant defective, but the state success-
fully maintained that the search was legitimate under the automobile
search exception. Defendants argued that if a Warrant is in fact issued it
is self-evident that the exigent circumstances needed as the predicate for
the auto search exception are absent. In rejecting this contention, the court
implicitly held that the question of exigent circumstances should not be
determined on an individual basis but that whenever a car is mobile exi-
gent circumstances automatically exist. The court also found that the
police officer had probable cause to search the car on the basis of informa-
tion he had received from the informant even though that information had
not been presented to the magistrate issuing the warrant. The suppression
order was reversed.

In Glover v. State,70 the court of appeals gave a rather broad reading of
recent U.S. Supreme Court cases dealing with automobile searches inci-
dent to arrest. The defendant was arrested on an armed robbery warrant
while he was parking his car in front of a downtown store. Later, at the
police station, the car was searched and marijuana was found which sup-
ported a conviction of unlawful possession. There was nothing in the record
to indicate why the police officer had conducted a full search of the car
other than the fact that the defendant had it in his possession when ar-
rested. The court read recent U.S. Supreme Court cases" as authorizing a
complete search of the entire automobile whenever an arrest takes place
in a car. This is an overly broad interpretation of those cases. In each of
those cases, the police had probable cause to search the rest of the car.
Such probable cause was totally absent in Glover.

In Allen v. State,72 the court faced a typical fact pattern involving mov-
ing vehicle searches. Officers stopped a pickup truck late at night in an
area in which several burglaries had been reported. The officers' testimony
indicated that they wanted to identify the driver and see if he had a valid
driver's license. While checking out the occupants of the truck, articles
were seen which obviously had come from a nearby school. Subsequent
investigation revealed that the school had been burglarized. The court
upheld the search on the grounds that the officers had articulable grounds
for suspicion to authorize the stop of the car. Once the truck was stopped,
the plain view rule could be invoked to uphold the search. Judges Deen

70. 139 Ga. App. 162, 227 S.E.2d 921 (1976).
71. United States v. Robinson, 414 U.S. 218 (1973); Adams v. Williams, 407 U.S. 143

(1972); See also United States v. Roe, 495 F.2d 600 (10th Cir. 1974) cert. denied, 419 U.S.
858 (1975).

72. 140 Ga. App. 828, 232 S.E.2d 250 (1976).
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and Clark joined Judge Smith in dissent, asserting that the stop should
have been restricted to its ostensible purpose, a license check.

On the other hand, in Holder v. State," in which an officer stopped a
suspicious vehicle late at night, frisked the driver, and found a small
capsule bottle containing marijuana, the appellate court reversed the trial
court's overruling of a motion to suppress. The court found that the officers
could not point to particular facts from which it reasonably could be in-
ferred that the driver was armed and dangerous, and that without those
articulable facts the frisk was unjustified."

Confessions. The Georgia Supreme Court clarified its position with
regard to confessions by juveniles in Riley v. State." The Riley defendant,
who was 15 years old, was convicted of murder. On appeal, he asserted that
his confession was involuntary and had been obtained in violation of his
Miranda rights. The defendant was arrested at his home one night and
warned of his rights. His mother was present at the time, but there was
no evidence of her being separately advised of the defendant's rights. At
this time, the defendant denied any involvement. However, the next day,
after being warned again of his rights and being confronted with the in-
criminating statement of a co-defendant, the defendant confessed. The
second questioning apparently took place out of the presence of the
mother. Relying on Freeman v. Wilcox,7" a 1969 court of appeals case, the
defendant contended that the failure to separately advise his mother of his
rights rendered the confession inadmissible. The supreme court disagreed,
insisting that the question of the existence of a knowing and voluntary
waiver is one to be determined on all the circumstances, and refusing to
adopt a per se rule for juveniles. On the facts, the court found a voluntary
waiver of the privilege against self-incrimination.

In a later juvenile confession case,7 7 the supreme court relied on Riley to

73. 141 Ga. App. 426, 233 S.E.2d 501 (1977).
74. In another significant+Fourth Amendment case, the court of appeals adopted the

"beaten path doctrine." In Brooks v. State, 140 Ga. App. 371, 231 S.E.2d 138 (1976), the court
held that when police had information that marijuana was growing in three separate locations
adjacent to the defendant's home, there was probable cause to support a search warrant of
the home because there was a beaten path from the home to a barn and then to the marijuana.
This conclusion was made in spite of the fact that the land wasn't rented to defendant, he
had never been seen there, the land was not subject to his control and he had never been
seen in possession of any marijuana.

75. 237 Ga. 124, 226 S.E.2d 922 (1976).
76. 119 Ga. App. 325, 167 S.E.2d 163 (1969).
77. Williams v. State, 238 Ga. 298, 232 S.E.2d 535 (1977). See also Brooks v. State, 238

Ga. 529, 233 S.E.2d 783 (1977), in which the supreme court refused to throw out a 16-year
old's confession. At the confession, defendant's 76-year old grandmother, with whom the
defendant had lived since his parents' deaths, was present and signed a waiver of rights. The
defendant also was informed of his rights and signed a waiver. The court held that under the
circumstances, including the defendant's "learning disabilities" and the grandmother's "age
and infirmity," the confession was voluntary.
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uphold a determination that a confession was voluntary. At the time of the
confession, the defendant was 14 with an IQ between 69 and 84. He was in
the ninth grade and read at a third grade level. The court pointed out that
both parents were present at the reading of the defendant's Miranda rights
and, although the father was unable to read or write and the mother could
only "read and write a little," under the totality of circumstances the
confession was voluntary. No tricks or harassment had been used, noted
the court, and there had been no prior refusal to answer questions.

In another confession case, Pierce v. State,' the Georgia Supreme Court
reminded lower court judges that findings of voluntariness comprehend
more than a mere showing that Miranda warnings have been read. In
Pierce, the court remanded for a new Jackson-Denno hearing since the trial
court had previously limited the testimony to whether the Miranda warn-
ings had been given. The test for voluntariness is totality of the circum-
stances and the mere giving of the warnings does not insure the admissibil-
ity of the confession.

Pre-trial Identifications. Two court of appeals decisions upheld the
admission of courtroom identifications of defendants despite some ques-
tionable pre-trial behavior on the part of police. In both cases, the court
held that the in-court identifications were the result of the witnesses' ob-
servation at the time of the crime, and not the pre-trial identification
procedure. In Strange v. State,7" two witnesses were separately called to
the city stockade by police and told there was a suspect the police wanted
them to see. Each time the witness was taken to a room where the defen-
dant was sitting on a bench about 10 feet from some other people who were
watching television. No lineup was held nor was there any attempt to
include in the room people with the same kind of characteristics as the
defendant. Both witnesses identified the defendant at this time and then
identified him in court. The appellate court upheld their courtroom identi-
fication on the basis that each had had a good look at the defendant at
the time of the crime.

In Lowe v. State,80 a police detective took six or seven photographs to
the home of a witness who ultimately identified the defendant's photo. He
also advised the witness that the defendant, who had been identified by
the witness, "had been arrested before for the same offense and also...
for murder, killing a boy in a holdup. . . had committed several robberies
in that area and they just never had been able to pin anything on him and
that he also killed a boy a few nights before." Later, the witness again
identified the defendant during a preliminary hearing lineup. Although
frowning on the procedure followed, the appellate court found an indepen-

78. 238 Ga. 126, 231 S.E.2d 744 (1977).
79. 141 Ga. App. 9, 232 S.E.2d 359 (1977).
80. 141 Ga. App. 433, 233 S.E.2d 807 (1977).
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dent source of the identification in the observation at the time of the crime
and also pointed out that any error was harmless in light of another identi-
fication of the defendant by another witness.

Commitment Hearing. Three supreme court decisions during the sur-
vey period examined the commitment or preliminary hearing. This hearing
is the first stage in a criminal prosecution at which a judicial determina-
tion of the likelihood of guilt is made. If the judge finds probable cause to
believe that a crime has been committed, the defendant is bound over to
the grand jury.

During the last survey period, in State v. Middlebrooks," the supreme
court, adopting the federal rule, held that it was not error for a trial court
to deny a commitment hearing where a grand jury indictment had already
been obtained. However, in First National Bank & Trust Co. v. State, 8 a
more interesting question of whether a trial court could choose to hold a
post-indictment commitment hearing was raised. After three indictments
had been returned against it, the defendant bank moved for a commitment
hearing. The judge held the hearing, quashed two indictments, and com-
mitted the defendants to trial on the third. The bank appealed the latter
order, contending that no probable cause had been shown to commit it to
trial and the state appealed the two orders quashing the indictments.The
court of appeals reversed the quashing orders and the commitment order
on the grounds that once an indictment is returned, there is no jurisdiction
to hold a commitment hearing. The supreme court affirmed the court of
appeal's decision. While not flatly holding that there is no jurisdiction to
hold a post-indictment commitment hearing, the supreme court did hold
that a committing court "has no authority to quash the indictment on the
issue of an alleged lack of probable cause." This holding certainly re-
moves a basic incentive for conducting a post-indictment commitment
hearing, but Mr. Justice Gunter, in a special concurrence, suggested other
possible purposes. He commented that, "I know of no legal prohibition
that would prevent a superior court judge presiding in a criminal case from
conducting a pre-trial hearing to clarify and narrow the issues for trial, to
permit or require discovery by both the state and the accused, and to rule
on contested issues of law." 8' Although concurring in the court's holding
that an indictment cannot be quashed for lack of probable cause, Mr.
Justice Gunter reiterated his dissent from the State v. Middlebrooks' hold-
ing that the statutory right to a commitment hearing can be mooted by
the return of an indictment.

The other two commitment hearing cases presented similar facts. In Day

81. 236 Ga. 52, 222 S.E.2d 343 (1976). Mr. Justice Gunter dissented.
82. 237 Ga. 112, 227 S.E.2d 20, aff'g 137 Ga. App. 760, 224 S.E.2d 866 (1976).
83. 237 Ga. at 112-13, 227 S.E.2d at 20.
84. 237 Ga. 114, 227 S.E.2d at 21.
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v. State" and Baldwin v. Sapp 6 the defendants both asserted that their
commitment hearings were defective because they were not permitted to
introduce testimony from witnesses subpoenaed and available for testi-
mony. The committal judge in each case heard a limited amount of evi-
dence, concluded that there was probable cause and bound the defendant
over to the grand jury. In Day, the issue was raised after conviction in a
motion for a new trial, while in Baldwin the issue was raised in a pre-trial
habeas corpus petition.

The Day court held, 4-3, that once there was an indictment and a convic-
tion, the error in the conduct of the commitment hearing was not reversible
error. Mr. Justice Gunter, in dissent, suggested that this invited the depri-
vation of the statutory right to commitment hearings. Day, however, left
open the possibility that the error in the conduct of the commitment hear-
ing might be raised immediately in a petition for the writ of habeas corpus.
However, Baldwin, seven months later, dashed this hope. In a 4-2 decision,
(Mr. Justice Gunter having retired during the interim), the majority sim-
ply cited Day in affirming the denial of the habeas corpus petition. The
court pointed out that, since the time that the habeas petition had been
filed, the defendant had been indicted. This decision insures that the
misconduct of a commitment hearing is non-reviewable, so long as an
indictment can be obtained. It goes further down the Middlebrooks path
to assure that the prosecution can effectively deny a defendant the statu-
tory right to a preliminary hearing before a judge at which the defendant
can cross-examine state's witnesses and obtain some information about the
case against him.

Right to a Speedy Trial. Two cases interpreting the statutory right to
speedy trial were handed down during the period. Of course, the Sixth
Amendment to the U.S. Constitution guarantees the right to speedy trial,
but Georgia has, by statute, provided even more explicit protection for the
defendant. Under Ga. Code Ann. §27-1901 (1972), a defendant facing an
indictment "not affecting his life" may make a demand for trial either
during the term of indictment or the next term, and must be acquitted if
not tried during those terms. Under §§27-1901.1 and 1901.2, any person
accused of a capital offense can make the same demand, but the state has
three court terms instead of two to try him before he will stand acquitted.
Orvis v. State"7 raised the question of which statute is applicable when a
defendant is charged with a crime for which the death penalty was permis-
sible but not sought. The defendant, of course, claimed that this was an
indictment "not affecting his life," thus subjecting the state to the two-
term limitation. The state disputed this, asserting that armed robbery, for
which the defendant was indicted, is a capital offense.

85. 237 Ga. 538, 228 S.E.2d 913 (1976).
86. 238 Ga. 597, 234 S.E.2d 513 (1977).
87. 237 Ga. 6, 226 S.E.2d 570 (1976).
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The supreme court, analogizing from Letbedder v. State88 in which the
court of appeals had held that armed robbery was a capital offense even
though the death penalty statute at that moment had been held unconsti-
tutional by the U.S. Supreme Court, found that this was a capital offense.
The Orvis court held this despite the fact that there had been two mistrials
in the case before the instant trial and at both trials the state had fores-
worn the death penalty. The dissenter concluded that these announce-
ments made §27-1901 applicable to the timing of the third trial.

In Jeffries v. State,8' the court of appeals held that the failure of the clerk
of court to enter a demand for trial on the minutes of the court was charge-
able to the state and not to the defendant and therefore dismissed the
prosecution as violative of the speedy trial act despite the fact that the
demand had never been entered. "The failure of the clerk to keep proper
minutes cannot be allowed to destroy the fact that a proper demand had
been made," wrote the court."

Miscellaneous Cases. The court of appeals, in Coleman v. State,"
held that in an entrapment case the state may not rely upon mere im-
peachment of the defendant's testimony through cross-examination. The
defendant's testimony established a prima facie entrapment defense.
Therefore, held the court, the state must bring forth its own evidence,
presumably the testimony of the alleged state agent, to rebut the prima
facie defense. The court held that a judgment for directed verdict of ac-
quittal should have been granted.

The permissible scope of the publication of wiretap evidence was ex-
plored in Orkin v. State. 2 The defendant, in a new trial motion, sought to
suppress wiretap evidence obtained against him, claiming a violation of
the wiretap statute's provision that there should be no publication of wire-
tap evidence "other than that necessary and essential to the preparation
of and actual prosecution for the crime . . ... ,' In a full bench 5-4 deci-
sion, the court of appeals held that playing the tapes before the victims
and their friend, an attorney who might eventually represent them, did not
violate the statute. In dissenting, Judge Quillian urged that the statute
made no exception for the presence of anyone, other than those who were
essential and necessary, and the third party-whether friend or attorney
or both-was neither essential nor necessary. 4

The validity of an arrest by a private person was at issue in Young v.
State.5 Georgia Code Ann. §27-211 (1972) authorizes a citizen's arrest if

88. 129 Ga. App. 196, 199 S.E.2d 270 (1973).
89. 140 Ga. App. 477, 231 S.E.2d 369 (1976).
90. Id. at 480, 231 S.E.2d at 372.
91. 141 Ga. App. 193, 233 S.E.2d 42 (1977).
92. 140 Ga. App. 651, 231 S.E.2d 481 (1976).
93. GA. CODE ANN. §26-3004(k) (1972).
94. 140 Ga. App. at 654, 231 S.E.2d at 484.
95. 238 Ga. 548, 233 S.E.2d 750 (1977).
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the offense was committed in the citizen's "presence or immediate knowl-
edge." In Young, the supreme court held that when the defendant admits
the commission of shoplifting to the store manager, this places the com-
mission of the. crime. within the store manager's immediate knowledge.
With the arrest thus validated, the defendant's conviction of escape from
lawful custody was supported. The supreme court held, in Birge v. State,"
that the trial judge's discretion in admitting convicted defendants to bail
on appeal should be guided by the ABA Standards which provide that,
"Release should not be granted unless the court finds that there is no
substantial risk the appellant will not appear to answer the judgment
following conclusion of the appellate proceedings and that the appellant
is not likely to commit a serious crime, intimidate witnesses or otherwise
interfere with the administration of justice . . . .1 Presumably, the same
rules would apply to pre-trial bail.

In State v. Smith," the supreme court held that a wife's non-
compellability as a witness against her husband applies in grand jury
proceedings as well as at trial. In Eubanks v. State," the court of appeals
held that a defendant, in a pre-trial motion, is entitled to be tried on a
perfect indictment and, therefore, a demurrer to an indictment charging
one crime but describing another should be granted. Bramblett v. State'"°

was a court of appeals decision holding that an indictment cannot be
demurred to after there has been a trial based on it and a conviction has
been reversed and remanded for a new trial.

B. The Trial

Defendant's Trial Rights. Although the presumption of innocence
and the correlative prosecutorial burden of proof beyond a reasonable
doubt have traditionally been part of a criminal defendant's trial rights,
only in the last decade has the U.S. Supreme Court identified the Consti-
tution as the source of these rights. In In re Winship'' and Mullaney v.
Wilbur, ,0 the Supreme Court found the prosecution's burden of proof be-
yond a reasonable doubt of all facts necessary to constitute an offense to
be rooted in the due process clause. Winship mandated the standard in
juvenile court proceedings and Mullaney rejected Maine's requirement
that a murder defendant, to reduce murder to manslaughter, prove heat
of passion by a preponderance of the evidence. The narrow scope of the
Mullaney opinion and the uncertainty over exactly which facts were

96. 238 Ga. 88, 230 S.E.2d 895 (1976).
97. ABA STANDARDS, CRimINAL APPEALS §2.5(b) (1974).
98. 237 Ga. 647, 229 S.E.2d 433 (1976).
99. 141 Ga. App. 569, 234 S.E.2d 95 (1977).
100. 139 Ga. App. 745, 229 S.E.2d 484 (1976).
101. 397 U.S. 358 (1970).
102. 421 U.S. 684 (1975).
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"necessary to constitute" an offense spawned a great deal of litigation over
the past two years. States were forced to decide questions of whether the
burden of proof on insanity or affirmative defenses, such as self-defense,
alibi and justification, could be placed on criminal defendants.

At the end of the survey period, the U.S. Supreme Court, in an attempt
to clear up some of the area's ambiguity, held that a state could constitu-
tionally place the burden of proof on the defendant to prove an affirmative
defense. In Patterson v. New York, 0 1 the Court, in dicta, added that
Leland v. Oregon'04 remained good law. Leland, a 1952 case, had held
constitutional a state rule which required the criminal defendant to prove
insanity beyond a reasonable doubt in order to successfully interpose the
defense. Taken together, Winship, Mullaney and Leland provide the limits
within which the states are left free to make choices. For example, despite
the constitutionality of a rule placing the burden of proof in affirmative
defenses on the defendant, a state might choose to put the burden on the
prosecution.

This is precisely what the Georgia Supreme Court chose to do during the
survey period in State v. Moore. 1"5 The Moore defendant claimed that the
judge's charge, which placed the burden on him to prove his coercion
defense, violated his due process rights. The court, while affirming his
conviction because he had not presented enough evidence to entitle him
to a charge on coercion, held that henceforth no burdens will be placed on
defendants for any of the affirmative defenses. The court expressed its
feeling that the entire question was academic because the pattern jury
instructions provide that the burden is on the state. Of course, the fact that
Moore actually arose demonstrates that the question is not academic. The
court also pointed out that burden-shifting charges might be found to be
harmless error'06 and that presumptions were not considered to be burden-
shifting, even if they include a statement that a presumption can be rebut-
ted. The U.S. Supreme Court has not yet definitively spoken on these
latter questions.

On the other hand, in State v. Avery, 07 the Georgia Supreme Court faced
the question of the burden of proof of insanityand refused to overturn prior

103. - U.S. -, 97 S.Ct. 2319, 53 L.Ed.2d 281 (1977). The Supreme Court also
held on the same day that Mullaney is to be retroactively applied. Hankerson v. North
Carolina, - U.S. -, 97 S.Ct. 2339, 53 L.Ed.2d. 306 (1977).

104. 343 U.S. 790 (1952).
105. 237 Ga. 269, 227 S.E.2d 241, rev'g, 137 Ga. App. 735, 224 S.E.2d 856 (1976). The

Court of Appeals had previously held that the burden of persuasion of self-defense was to rest
on the state, once the defendant had introduced enough evidence to raise a factual issue.
Johnson v. State, 137 Ga. App. 740, 224 S.E.2d 859 (1976).

106. Of course, this is the holding of Moore, itself, as well as Stovall v. State, 236 Ga.
840, 225 S.E.2d 292 (1976), in which the court held that even if a charge on self defense had
shifted the burden unfairly, it was harmless in that case because there was no self defense as
a matter of law.

107. 237 Ga. 865, 230 S.E.2d 301, rev'g 138 Ga. App. 65, 225 S.E.2d 454 (1976).
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case law in Georgia.'"0 The court reiterated that "there is no error in failing
to charge that the burden of proving sanity beyond a reasonable doubt is
on the state." There is no doubt that under Patterson this rule is constitu-
tional. Note, however, that the court was not faced, in Avery, with a charge
which placed much of a burden on the defendant. The sole mention of a
possible burden was that the presumption of sanity could be rebutted. The
court might view less favorably a charge which actually stated that the
defendant had to prove his insanity by a preponderance or beyond a rea-
sonable doubt.

Aside from the basic question of whether a burden could be placed on
the defendant on a particular issue, the courts also have been repeatedly
asked to answer the question of whether a particular charge actually did
shift the burden. In Little v. State, '0" the supreme court held that a murder
charge in which the jury was told that the defendant would have to "show
that he was not guilty" unconstitutionally shifted the burden. Similarly,
in Davis v. State,"' the court held that a charge which stated that, to
acquit, the jury had to find justification "by the preponderance of all of
the evidence in the case" unconstitutionally shifted the burden."'

Several decisions held instructions not to be burden-shifting. In Smith
v. State, 2 the supreme court upheld an instruction which included a state-
ment that "[lt is incumbent on the defendant to make out such circum-
stances [to demonstrate excuse or justification] to the satisfaction of the
jury unless they appear from the evidence produced against him."11 3 Pre-
sumably, the court was holding that this standard did not give the defen-
dant the ultimate burden of persuasion, which is impermissible, but only
placed the burden of production on the defendant, which is constitution-
ally permissible. The failure of a trial court to charge that the state has
the burden of showing lack of provocation was upheld in Hill v. State,'
in which voluntary manslaughter was not an issue in the case."5

108. Grace v. Hopper, 234 Ga. 669, 217 S.E.2d 267 (1975). The defendant in Grace was
later successful in obtaining federal habeas corpus relief (see Grace v. Hopper, 425 F. Supp.
1355 (M.D. Ga. 1977)) on his Mullaney claim, but it would seem that Patterson, decided after
the federal habeas case, will require its reversal on appeal.

109. 237 Ga. 391, 228 S.E.2d 801 (1976).
110. 237 Ga. 279, 227 S.E.2d 249 (1976).
111. 'Other survey period cases in which the burden of persuasion was unconstitutionally

shifted included Fleming v. State, 138 Ga. App. 97, 225 S.E.2d 711 (1976) (defendant required
to "overcome the prima facie evidence" put forth by state) and Bess v. State, 138 Ga. App.
528, 226 S.E.2d 626 (1976) ("the law makes it your duty to take all of the evidence in the
case to overcome the prima facie evidence of the state").

112. 238 Ga. 581, 234 S.E.2d 500 (1977).
113. Id. at 582, 234 S.E.2d at 501.
114. 236 Ga. 703, 224 S.E.2d 907 (1976).
115. For other survey period cases rejecting defendants' claims that a charge unconstitu-

tionally shifted the persuasion burden, see Little v. State, 238 Ga. 122, 231 S.E.2d 750 (1977);
Flury v. State, 237 Ga. 273, 227 S.E.2d 325 (1976); Moran v. State, 139 Ga. App. 274, 228
S.E.2d 216 (1976); Evans v. State, 138 Ga. App. 620, 227 S.E.2d 448 (1976).
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The right of a criminal defendant to be prosecuted by an attorney who
does not have a conflict of interest was before the supreme court in Lane
v. State."' The defendant was prosecuted by a special prosecutor who had
previously served as defense counsel for a co-indictee. Although there were
no previous cases on point, the court held that this switch from the role of
defense counsel to prosecutor was a conflict of interest. The same policy
which forbids an attorney moving from defending a client to prosecuting
him is applicable in this case, held the court. "Such counsel must be
presumed to have received confidential communications from his client
concerning the crimes charged against the alleged co-conspirator." 7 The
conviction was reversed.

In Coleman v. State,"' the supreme court held that a defendant's right
to a change of venue had not been violated. The defendant was charged in
the infamous Alday killings in Seminole County. He sought reversal of his
conviction because of the overruling of his pre-trial motion for change of
venue. The Georgia Code provides for a change of venue where an impar-
tial jury cannot be obtained or where there is a probability of violence."'
The defendant asserted that the extensive voir dire questioning of the
actual jurors demonstrated bias traceable to pre-trial publicity about the
case. Four of the impaneled jurors expressed the opinion that the defen-
dant was guilty. One of the other jurors attended the Alday funeral, while
yet another personally paid his respects to the survivors. Most of the jurors
were familiar with one or more of the victims and all twelve were aware
that two earlier trials of co-defendants had resulted in convictions. The
majority, after a detailed analysis of both the record and the leading U.S.
Supreme Court cases on the subject,2 0 held that the denial of the motion
was not error. The court noted that the defendant did not use up his
peremptory challenges in any attempt to keep biased jurors off the case."'

Witnesses. The Witness Immunity Act of 197512 was the source of
significant litigation during the survey year. The statute authorizes the
Attorney General or any district attorney to seek a written order from a
superior court judge, directing a witness to testify in a criminal proceeding.
This order will require a witness to testify, under penalty of contempt,
providing that no testimony or evidence given under the order can either

116. 238 Ga. 407, 233 S.E.2d 375 (1977).
117. Id. at 410, 233 S.E.2d at 378.
118. 237 Ga. 84, 226 S.E.2d 911 (1976).
119. GA. CODE ANN. §27-1201 (1972).
120. Murphy v. Florida, 421 U.S. 794 (1975); Irvin v. Dowd, 366 U.S. 717 (1961).
121. In a final case dealing with defendants' trial rights, the court of appeals held that a

defendant's due process rights were not violated by his appearance before the jury in prison
clothing, but his appearance in handcuffs was error. The handcuffs destroyed the presump-
tion of innocence, held the court, and there were no threats on witnesses or history of escape
to justify the handcuffs. McKenzey v. State, 138 Ga. App. 88, 225 S.E.2d 512 (1976).

122. GA. CODE ANN. §§38-1715,-1716 (Supp. 1977).
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directly or indirectly be used against the witness in any prosecution for
crimes concerning the matter to which he testified. The immunity does not
protect the witness from prosecution for perjury in his testimony. A cryptic
proviso in the statute adds that the witness "shall not be required to
produce evidence that can be used in any other courts, including Federal
courts." The statute can be described as a use and derivative use immunity
statute. '7

Three basic issues were litigated under this statute during the survey
period. The first concerned the meaning of the statute's proviso. The U.S.
Supreme Court has consistently held that an immunity statute is not
constitutional unless the immunity it offers is coextensive with the Fifth
Amendment privilege against self-incrimination.' 2' Three Georgia wit-
nesses during the survey period resisted testifying under an immunity
grant because they claimed that the proviso rendered them liable for prose-
cution outside of the jurisdiction of the superior court which granted the
immunity. In Powell v. Allen, '2 the court of appeals agreed with the wit-
ness and reversed his contempt conviction. The court asserted that, be-
cause of the proviso, the immunity granted "is limited only to evidentiary
matter that could be used against the witness within the jurisdiction of the
court granting the immunity."'2 6 Because the evidence in the case related
to matters which could have been prosecuted in several other counties, the
court held that the immunity did not protect the witness and, therefore,
he was justified in refusing to testify.

The supreme court, in Brooks v. State, '2 and the court of appeals in a
full bench decision, Corson v. Hames, "2 rejected the Powell interpretation.
The immunity granted under the statute runs statewide, said both courts,
and is full use and derivative use immunity. Although neither opinion
analyzes the proviso in detail, the statutory language probably can be
explained as an inartful attempt to codify the holding of Murphy v. Water-
front Commission, '2 the U.S. Supreme Court case which held that immun-
ity granted by state courts is protective against federal prosecutions
based directly or indirectly on the state testimony.

Corson raised the second question concerning the statute-the ability of
a court to grant a conditional immunity. The trial judge's immunity order
included a statement that if the witness perjured herself, she would be
liable to prosecution for any crime arising out of the transaction. This

123. Contrast this type of statute with the broader transactional immunity statute which
bars prosecution for any crime testified to by the witness.

124. See Kastigar v. United States, 406 U.S. 441 (1972); Murphy v. Waterfront Comm'n,
378 U.S. 52 (1964).

125. 140 Ga. App. 186, 230 S.E.2d 343 (1976).
126. Id. at 187, 230 S.E.2d at 345.
127. 238 Ga. 435, 233 S.E.2d 208 (1977).
128. 141 Ga. App. 751, 234 S.E.2d'412 (1977).
129. 378 U.S. 52 (1964).
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order, presumably, would permit prosecution based on her testimony. The
majority of the court of appeals upheld this grant without much analysis.
Ignoring the statutory requirement that to be valid an order must be in
writing, the court wrote that, "[i]rrespective of whether the written order
of immunity was valid, the court was authorized to order Corson to testify
under §38-1715. ' '131 As a matter of statutory interpretation, this decision
seems incorrect. The statute was designed as a substitute for a federal
constitutional privilege and should, therefore, be strictly construed. It only
permits prosecution for perjury; this should be the limit. Additionally, as
a constitutional matter, the concept of a conditional grant of immunity
certainly cannot satisfy the mandate of U.S. Supreme Court decisions
requiring that the defendant be in the same position after testifying as he
or she would have been if the Fifth Amendment had been invoked.

The final immunity issue litigated during the period was much more
easily resolved. The witness in Smith v. State3' claimed that the statute
was incomplete because it failed to protect him in civil proceedings. The
court of appeals rejected this contention, pointing out that the Fifth
Amendment privilege only protects individuals from being forced to give
evidence to be used against them in criminal proceedings. Since this area
is all that is protected by the Fifth Amendment, this is the only immunity
that need be given.

As for other cases dealing with the role of witnesses in a criminal prose-
cution, in Colson v. State,"'3 the full bench of the court of appeals held, in
a split decision, that it was reversible error to force a wife to claim her
privilege not to testify against her husband in front of the jury. In Keith
v. State, '3 the supreme court held that the state need not reveal the name
of its confidential informants at a motion to suppress, but must establish
both the existence of such an informant and that the information so sup-
plied established probable cause for the issuance of the search warrant. If
the state fails in either facet, the evidence must be suppressed.

The ability of the state to impeach its own witness depends on its ability
to show that it was surprised by the testimony offered by the witness.
Georgia Code Ann. §38-1801 (1974) requires a showing that the party has
been "entrapped." In Westberry v. State, 134 the court of appeals found that
in a case in which the witness informed the prosecutor on the morning of
trial that her previous story was not the one she was going to testify to the
state had not shown entrapment sufficient to permit the prosecution to
impeach her trial testimony. The supreme court reversed 3 5 without reach-
ing the merits of whether this constituted surprise under the relevant pre-

130. 141 Ga. App. at 752, 234 S.E.2d at 413.
131. 138 Ga. App. 683, 227 S.E.2d 84 (1976).
132. 138 Ga. App. 366, 226 S.E.2d 154 (1976).
133. 238 Ga. 157, 231 S.E.2d 727 (1977).
134. 139 Ga. App. 817, 229 S.E.2d 760 (1976).
135. State v. Westberry, 238 Ga. 648, 235 S.E.2d 140 (1977).
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cedents, 13
1 because the defendant had not objected to this impeachment

at trial.
Under Georgia criminal procedure, a defendant is entitled, before ar-

raignment, to a list of witnesses on whose testimony the charge against him
is founded. 37 A 1966 amendment provides that without the defendant's
consent, "no witness shall be permitted to testify for the State whose name
does not appear upon the list of witnesses." There is one exception-newly-
discovered evidence unknown to the state at the time of the provision of
the list. In Anderson v. State' and Lingerfelt v. State, ' 39 both the court of
appeals and the supreme court held that the statute would not forbid the
state from introducing the testimony of a co-indictee against the defen-
dant. In both cases the co-indictee had made a decision to testify for the
state, but had not been listed as a witness. Both courts cited the earlier
statement by the Georgia Supreme Court, in Hicks v. State, 1'0 that "the
transcending purpose of this Code section is to insure that an accused is
not confronted at trial with testimony against him from witnesses whom
he has not had the opportunity to interview.. ."I" in rejecting the defen-
dants' enumerations of error. In Anderson, the court noted that the defen-
dant had not even moved for a continuance when faced with the co-
indictee's testimony. In Lingerfelt, a continuance was granted and the
defendant was permitted to review prior testimony by the witness before
cross-examination. In Butler v. State,4 2 another case dealing with an unl-
isted witness, the court of appeals reiterated its previous holding in Davis
v. State' 3 that failure to comply with the statute does not automatically
result in the exclusion of the witness' testimony, and that a motion for a
continuance might serve as an effective remedy. This kind of holding dem-
onstrates the extreme in statutory interpretation. The words of the statute
clearly state that "no witness shall be permitted to testify" if the statute
has been violated. It is one thing for a court to hold that a statute has not
been violated, or that a violation is harmlesss error, but quite another for
it to simply excise language from the statute.

The final case dealing with §27-1403 was Newman v. State,' in which
the defendant appealed, asserting violation of the statute when the State
orally added five witnesses to a previously delivered written list. Addition-
ally, one witness testified who had not been on either list and whose testi-

136. Wilson v. State, 235 Ga. 470, 219 S.E.2d 756 (1975); Wisdom v. State, 234 Ga. 650,
217 S.E.2d 244 (1975).

137. GA. CODE ANN. §27-1403 (1972).
138. Anderson v. State, 141 Ga. App. 249, 233 S.E.2d 240 (1977).
139. Lingerfelt v. State, 238 Ga. 355, 233 S.E.2d 356 (1977).
140. 232 Ga. 393, 207 S.E.2d 30 (1974).
141. 232 Ga. at 399, 207 S.E.2d at 35.
142. 139 Ga. App. 92, 227 S.E.2d 889 (1976).
143. 135 Ga. App. 203, 217 S.E.2d 343 (1975).
144. 237 Ga. 376, 228 S.E.2d 790 (1976).

[Vol. 29



CRIMINAL LA W

mony was not newly discovered. The court held that, although oral notifi-
cation will not always suffice to satisfy the statute, this oral notification
(after a written notification and with the acknowledgement by defense
counsel of actual notice and no claim of prejudice) was sufficient. The
admission of testimony given by someone not on either list was error, held
the court, but harmless in this case because it was merely cumulative of
other evidence.

Evidence. Although a separate survey article examines recent develop-
ments in the law of evidence, certain evidentiary problems are unique to
criminal cases and shall be treated here. There are two major areas in the
Georgia criminal law in which corroboration of other evidence is necessary
to make the original evidence sufficient for conviction. Georgia Code Ann.
§38-121 (1974) provides that the testimony of one witness generally suffices
to establish a fact except "in any case of felony where the only witness is
an accomplice. . . ." Also, Ga. Code Ann. §§26-2001 (1972) (rape) and 26-
2018 (1972) (statutory rape) provide that "[n]o conviction shall be had
• . . on the unsupported testimony of the female." These two areas of
required corroboration, accomplice and rape cases, provided a fair amount
of litigation during the survey period.

In Hill v. State, 145 an alleged accomplice testified for the state that the
defendant participated in an armed robbery. The accomplice also identi-
fied two ski masks worn during the crime and testified that the defendant
had worn one of them during the crime. The other testimony was that of
two employees who said that the mask identified by the accomplice as
being worn by the defendant resembled the mask worn by one of the
robbers. A police officer testified that the masks received in evidence were
found in a car occupied by the defendant and three other people at the time
of their arrest.

Two other witnesses were permitted, over objection, to testify about two
other robberies committed during the same month, in the same county,
and with the same modus operandi which were committed by three
masked gunmen. However, neither of these witnesses could identify the
defendant as being a participant in the prior armed robberies. The ac-
complice also testified about these other armed robberies, identifying the
defendant as a participant in them.

On appeal, the defendant objected, citing lack of corroboration to two
categories of evidence-the prior crime evidence and the evidence about
the charged crime. The supreme court reversed the conviction. As for the
evidence of prior crimes, the court said that such evidence would normally
be admissible for purposes of demonstrating scheme, plan or bent of mind
of the defendant, but the only testimony connecting the defendant to the
prior crime was that of the accomplice. Therefore, it was not sufficient for
lack of corroboration. In a companion case which reiterated the Hill hold-

145. 236 Ga. 831, 225 S.E.2d 281 (1976).
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ing,'16 Presiding Justice Undercofler dissented, describing this as "an un-
necessary extension of the corroboration rule."'47 He argued that once
"slight evidence" corroborates the accomplice's testimony it should render
the entire testimony of the accomplice sufficient.

The court, in Hill, also rejected the state's assertion that the accompl-
ice's testimony about the indicted crime was corroborated by the testi-
mony of store employees that the mask looked like one worn by one of the
gunmen. This evidence was not enough to identify the defendant as a
participant in the armed robbery, said the court. There was no identifica-
tion testimony at all and no testimony, other than that of the accomplice,
that the mask belonged to the defendant. While this might tend to corro-
borate the fact that a crime had been committed, it did not connect the
defendant to the crime.

The dividing line between sufficient and insufficient corroboration is
illuminated by the holding in the companion case of Miller v. State. ,18 The
defendant here was charged with commission of the same crime as Hill.
However, the court permitted this conviction to stand because a watch
introduced into evidence after being seized from the defendant was identi-
fied by a witness as being worn by one of the robbers. This evidence
connected the defendant to the crime and corroborated the testimony of
the accomplice. In another case arising under §38-121, the court of appeals
held that testimony connecting the defendant to the alleged accomplice
was insufficient corroboration for a marijuana sale conviction when there
was no testimony that the two had been seen with marijuana.149

As for rape corroboration, the Georgia Supreme Court has consistently
held that such corroboration need not connect the defendant to the crime,
but is sufficient if it corroborates the fact of the commission of the crime.'5 0

In Chambers v. State,'5' the court of appeals applied this rule to the corro-
boration of statutory rape. The distinction between the two crimes does not
mandate a different requirement of corroboration, held the court. The
court found no corroboration where the victim had previously accused
seven other males of sexual molestation and there was no evidence of an
outcry, no fresh complaint following the alleged incident, no bruises, torn
clothing or injuries to the body. The final noteworthy case dealing with
rape corroboration was Neel v. State, 5 in which the court of appeals
extended the corroboration requirement to incest cases. Despite the fact

146. Miller v. State, 238 Ga. 560, 233 S.E.2d 793 (1977).
147. Id. at 563, 233 S.E.2d at 796.
148. 238 Ga. 560, 233 S.E.2d 793 (1977).
149. Vaughn v. State, 139 Ga. App. 565, 228 S.E.2d 741 (1976).
150. Lynch v. State, 234 Ga. 446, 216 S.E.2d 307 (1975); Clemmons v. State, 233 Ga. 187,

210 S.E.2d 657 (1974).
151. 141 Ga. App. 438, 233 S.E.2d 818 (1977).
152. 140 Ga. App. 691, 231 S.E.2d 394 (1976).
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that the current incest statute5 3 does not have a corroboration require-
ment, the court relied on prior case law which had engrafted such a provi-
sion onto the previous incest statute, which also lacked such a require-
ment.

A prevalent claim made by criminal defendants on appeal is that the
state impermissibly introduced evidence of the defendant's bad character
in an attempt to sway the jury. The Georgia rule is that evidence of bad
character is not admissible unless and until the defendant places his char-
acter in evidence.

Two basic questions have been litigated. One question is whether the
defendant has placed his character at issue, thus permitting the state to
introduce bad character evidence. The second issue is: assuming that the
defendant has not placed his character at issue, has the state introduced
evidence of bad character at all.

As to the first issue, two court of appeals decisions by the same panel
illustrate the closeness of the question. In Smith v. State,'5 the court
examined a statement by the defendant that, "I don't go around buying
stolen tools or go around breaking in and getting stolen tools." The court
held that the defendant, who had been charged with theft by receiving
stolen goods, had not placed his character in issue by this testimony. On
the other hand, in Hughes v. State, 5 the burglary defendant who testified
that "I'm not the type of person that goes out and burglarizes someone's
house" was held to have placed his character in evidence, thus opening the
door for prior conviction and bad character evidence.

As for the second question, the supreme court held, in Googe v. State,'16

that a statement by a State witness on cross-examination that the defen-
dant had an arrest record did not unfairly place character in evidence. It
should be noted that the trial judge had instructed the jury immediately
to disregard any reference to an arrest record. Similarly, the statement of
a victim that she had first seen the defendant "up here in the courtroom"
was held not to unfairly place the defendant's character in evidence.'
Judicial instructions were also held sufficient to cure any error, in Ramey
v. State,"'5 in which the State's witness testified that the defendant "was
picked up out of Athens, lodged in the jail there and he did have a charge
against him." In Hammond v. State,"' the court of appeals held that the
defendant's character was unfairly placed in evidence when the owner of
a pawn shop which had been burglarized testified that the defendant had
previously been in the pawn shop and had been refused in his attempt to

153. GA. CODE ANN. §26-2006 (1972).
154. 141 Ga. App. 64, 232 S.E.2d 401 (1977).
155. 141 Ga. App. 506, 233 S.E.2d 872 (1977).
156. 237 Ga. 175, 227 S.E.2d 51 (1976).
157. Garrett v. State, 141 Ga. App. 584, 234 S.E.2d 161 (1977).
158. 238 Ga. 111, 230 S.E.2d 891 (1976).
159. 139 Ga. App. 820, 229 S.E.2d 685 (1976).
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pawn a gun. The owner stated that the defendant was not qualified under
federal law to have a gun; the court held that this statement was an
attempt to inject the defendant's prior record of arrests into the case, since
that may have been the reason for the defendant's disqualification.

The supreme court, in a complex split decision, reaffirmed its rejection
of polygraph evidence, even when the defendant agrees in advance to have
the evidence admitted. In Scott v. State, 6 two co-defendants were on trial.
The prosecution introduced evidence that Scott had consented to the ad-
ministration of a lie detector test. The polygraph operator testified to the
administration of the test and to the unambiguous finding that Scott was
lying when he denied the rape. When the operator was asked by the State
whether co-defendant Light had signed a lie detector consent form, defense
counsel objected and the question was withdrawn by the district attorney.

Two justices voted to reverse the convictions of both defendants because
of the introduction of the polygraph testimony. Two other justices voted
to reverse the conviction only of Light, the untested defendant, because of
the admission of the polygraph testimony about Scott. The court wound
up reversing both convictions because the latter two justices voted to re-
verse Scott's conviction on other grounds. Although the court was split in
several ways, it is safe to conclude that all four of the above justices
rejected polygraph evidence in one form or another with the basic dispute
being over who was injured by its admission. By contrast, three justices
were united in dissent, urging a holding that if polygraph evidence is
stipulated to in advance and there is no objection at trial, it ought to be
admitted. 6 ' Subsequent to Scott, however, the court of appeals, in a de-
tailed re-examination of the admissibility of polygraph evidence, refused
to join the growing group of states accepting the results of polygraph tests.
The court, in Chambers v. State,6 ' wrote that: "Until we have proper
legislative action which provides for necessary safeguards and restricts
polygraph test results to their proper niche in the evidentiary role of the
trial process, we should follow the course of the majority of the courts...
and hold polygraph tests are 'not only inadmissible but also have no proba-
tive value.' 16,3

Juries and Jury Instructions. In Hart v. State,'6' the defendant was
charged with aggravated assault for striking a police officer who was in-
volved in a skirmish with a member of the defendant's family. The court

160. 238 Ga. 30, 230 S.E.2d 857 (1976).
161. Id. at 36, 230 S;E.2d at 861. It should be noted that two of the justices in the Scott

majority have since resigned. If either of their successors should disagree with them concern-
ing the admissibility of polygraph evidence, a change in the law of Georgia may be forthcom-
ing.

162. 141 Ga. App. 438, 233 S.E.2d 818 (1977).
163. 141 Ga. App. at 447, 233 S.E.2d at 824 (citation omitted).
164. 137 Ga. App. 644, 224 S.E.2d 755 (1976).
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of appeals upheld the trial court's refusal to permit defense counsel to ask
a prospective juror on voir dire whether he thought a person would be
justified in aiding a family member under attack. The trial court was
within its discretion in determining that this was an attempt to prejudge
the case.

Jury selection was under broad attack in Gibson v. State, 65 in which the
defendant claimed that the method of selecting the grand and traverse
juries operated to exclude women, blacks and young adults between 18 and
20. Additionally, he argued that poor residents and persons of less than 6
months residence in Jones County were being discriminated against. The
supreme court rejected all of the challenges. As for discrimination against
youths, the court relied on Estes v. State,'" which held that the General
Assembly is permitted to select the most experienced citizens for grand
juries. The challenge to discrimination against women was rejected be-
cause Georgia women no longer have an exemption from serving on juries
and that, at any rate, this statute had been upheld in Maddox v. State. 7

The alleged discrimination against blacks was not successfully demon-
strated because the defendant had only shown possible underrepre-
sentation on this jury, but had failed to demonstrate any pattern of pur-
poseful discrimination. The court held that discrimination against the poor
had not been shown and that the state was entitled to require six months'
residency in order to evaluate new residents' suitability as jurors.

The selection of a capital punishment jury was at issue in Davis v.
Georgia.'" The U.S. Supreme Court had previously held in Witherspoon
v. Illinois"' and subsequent cases, that a defendant cannot be sentenced
to death if the jury was selected through a process which excluded venire-
men for cause because of general objections to the death penalty. Only if
a venireman states that under no circumstances would he sentence a per-
son to death can he be excluded for cause. In Davis, a number of jurors
were excused for cause, and all but one had announced that he would not
vote for death under any circumstances. The remaining juror simply an-
swered affirmatively to the general question "Are any of you conscien-
tiously opposed to capital punishment?" The Georgia Supreme Court,
however, refused to reverse the death sentence, distinguishing prior cases

165. 236 Ga. 874, 226 S.E.2d 63 (1976).
166. 232 Ga. 703, 208 S.E.2d 806 (1974). The court may have read Estes too broadly. The

court, in Estes, was careful to point out that the objection in that case had not been timely
filed. There was no broad statement that discrimination against youth was not a violation of
the U.S. Constitution. It is true, however, that no U.S. Supreme Court case has held that
anti-youth discrimination violates the Fourteenth Amendment.

167. 233 Ga. 874, 213 S.E.2d 654 (1975).
168. 429 U.S. 122 (1976), rev'g 236 Ga. 804, 225 S.E.2d 241 (1976). Mr. Justice Rehnquist

was joined by Chief Justice Burger and Mr. Justice Blackmun in dissent.
169. 391 U.S. 510 (1968). See also Maxwell v. Bishop, 398 U.S. 262 (1970); Boulden v.

Holman, 394 U.S. 478 (1969); Owens v. State, 233 Ga. 869, 214 S.E.2d 173 (1975).
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as involving more than one juror improperly excused. The exclusion of one
juror without laying a proper foundation for the exclusion was not evidence
of a systematic and intentional stacking of the jury, held the court. Mr.
Justice Ingram, dissenting in the 4-3 case, asserted that the majority hold-
ing gave the State an extra peremptory strike. The error could not be
harmless because no one could confidently state that, had the excused
juror served on the jury, she could not have convinced her fellow jurors to
impose a sentence other than death.

The U.S. Supreme Court, in a per curiam decision, rejected the Georgia
court's harmless error rationale and emphatically stated that if any venire-
man is improperly excluded, a subsequently imposed death penalty can
not stand. Mr. Justice Rehnquist, writing for the dissent, interpreted the
per curium opinion as precluding any application of a harmless error test.
In his opinion, such a decision should not have been made by per curium
order without the benefit of full argument.

The criminal jury in Georgia, of course, is protected from prejudicial
comment by the judge and the prosecutor. In Johnson v. State,170 the
supreme court reversed a conviction because the prosecutor, in his closing
argument, stated that he had not called a witness because she was afraid
for her life if she testified. The court of appeals, in Gillespie v. State,,7 held
that the prosecutor, in an escape case, committed reversible error when he
referred to the defendant's murder conviction which occurred after the
escape. This statement was irrelevant and prejudicial, held the court, and
was not cured by a general statement to the jury that opening statements
were not evidence.

In a rather bizarre case, 7 ' the full bench court of appeals refused to
reverse a conviction in a case in which the state court judge in Athens,
during a delay in the start of the trial, addressed the jurors and urged them
to consider that unless offenders were caught and punished at the misde-
meanor stage they would go on to commit felonies. He also mentioned that
most defendants were repeaters. The defendant, tried later in the day,
asserted that this statement by the judge impinged on his presumption of
innocence. The court of appeals refused to overturn the conviction, al-
though stating that it did not approve of or condone the judge's action.
Judge Evans filed a lengthy and bitter dissent.

Jury deliberation was the subject of several opinions handed down dur-
ing the survey period. In Watkins v. State,' the supreme court modified
the traditional rule against jurors impeaching their own verdicts. The affi-
davits of three jurors and the testimony of five other jurors established that
two jurors visited the scene of the crime during the trial and reported back

170. 238 Ga. 59, 230 S9E.2d 869 (1976).
171. 140 Ga. App. 408, 231 S.E.2d 154 (1976).
172. Finch v. State, 138 Ga. App. 668, 226 S.E.2d 779 (1976).
173. 237 Ga. 678, 229 S.E.2d 465 (1976).
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to the rest of the jury. The court held that, in this case, the rule against
impeachment of a verdict "cannot be applied without emasculating the
constitutional right to a fair trial."', The court also held that it was revers-
ible error to replay the defendant's testimony to the jury outside the pres-
ence of the defendant.

Juror misconduct resulted in the reversal of a child abuse conviction in
Maltbie v. State. 17 The record demonstrated that each juror, during delib-
erations, had a telephone conversation with a non-juror. A number of the
jurors watched an account of the trial on the television news, some read
about it in the newspapers, and several discussed the case among them-
selves in violation of the judge's instruction. The court of appeals, taking
all of the factors into account reversed, reminding the trial court that the
rules regarding jury deliberation "are intended to keep the jury as free [as
possible] from even the appearance of having their verdict being influ-
enced by anything other than the evidence . "..."176

The jury in Byrd v. State' requested the replaying of the victim's iden-
tification testimony. The judge complied with this request but refused the
defendant's request to also replay the cross-examination on this issue. The
supreme court held that the replaying of testimony not requested by the
jury is within the judge's discretion and that no abuse was present. The
court did not indicate what factors should be considered in that determina-
tion, however.

As for jury instructions, the court of appeals held'78 that a criminal jury
must be instructed about the presumption of innocence, even without a
request by the defendant. In Henderson v. State,'8 the court of appeals
held that when the defendant's sole defense was mistake, it was error to
fail to charge the jury on it, even without a request by the defendant.

The court of appeals, in Crawford v. State,'8 described as aberrational
a relatively recent- Georgia Supreme Court decision 8 ' holding harmlesss a
trial court judge's expression of opinion on the defendant's guilt. The court
preferred to return to prior precedents'82 and suggested that this kind of
error can never be deemed harmless. The court went on to say that the
error could not be cured by jury instructions. Chief Justice Russell was
quoted to the effect that "You may draw the nail from the plank, but the
hole in the plank still remains."' 83 Of course, the implication of that quota-

174. Id. at 685, 229 S.E.2d at 470.
175. 139 Ga. App. 342, 228 S.E.2d 368.(1976).
176. Id. at 344, 228 S.E.2d at 369.
177. 237 Ga. 781, 229 S.E.2d 631 (1976).
178. Ealey v. State, 141 Ga. App. 94, 232 S.E.2d 620 (1977).
179. 141 Ga. App. 430, 233 S.E.2d 505 (1977).
180. 139 Ga. App. 347, 228 S.E.2d 371 (1976).
181. Morgan v. State, 229 Ga. 532, 192 S.E.2d 338 (1972).
182. Alexander v. State, 114 Ga. 266, 40 S.E. 231 (1901); Graham v. Malone, 105 Ga. App.

863, 126 S.E.2d 272 (1962).
183. Campbell v. State, 155 Ga. 127, 132, 116 S.E. 807, 809 (1923) (concurring).
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tion is far broader than the context in which it was used. It can be found
to undermine the idea that instructions can cure the admission of any
inadmissible evidence.

C. Sentencing

Death Sentence. The most important case concerning the Georgia
death sentence provisions during the survey period was Coker v. Georgia, ,"
in which the U.S. Supreme Court struck down the death penalty for rape
as an unconstitutional, cruel and unusual punishment which violated the
Eighth Amendment. While the precise extent of the Coker holding is yet
uncharted,'15 the Court clearly held that where an adult woman is the
victim of the rape and she survives, the state cannot impose the death
penalty.

Although Coker was widely publicized, summary action on the same day
by the Supreme Court might have had just as much impact on capital
punishment jurisprudence. In a one-paragraph per curiam order, the Court
vacated the convictions in Eberheart v. State'8 and Hooks v. State'7 stat-
ing that "[tihe imposition and carrying out of the death penalty in these
cases constitutes cruel and unusual punishment in violation of the Eighth
and Fourteenth Amendments.""' The vacation of the Hooks sentence was
unremarkable in that he was sentenced solely on a rape conviction in which
the victim lived, thus tracking the facts in the Coker conviction. However,
Eberheart was sentenced to two death sentences, one for rape and one
for kidnapping. By vacating these death sentences without elaboration,
and citing only Coker, the Court may have held that capital punishment
is also unconstitutional in any kidnapping in which the victim lives. In
Collins v. State, s9 handed down less than three weeks after Coker, Eber-
heart, and Hooks, the Georgia Supreme Court read Eberheart in that
precise way, and held that if the victim lives, Georgia could not constitu-
tionally sentence a kidnapper to death.

Although the constitutionality of the death penalty for murder, under

184. __ U.S. __, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977).
185. The plurality opinion broadly phrased the issue as the constitutionality of the death

penalty "with respect to rape of an adult woman" (97 S.Ct. at 2866, 53 L.Ed.2d at 989) yet
seemed intent on demonstrating no permanent harm to the victim. Dissenting, the Chief
Justice also noted that "the clear implication of today's holding appears to be that the death
penalty may be properly imposed only as to crimes resulting in death of the victim." (97 S.Ct.
at 2880, 53 L.Ed..2d at 1007.) This would mean that Coker's rationale would not permit the
death penalty in treason or airplane hijacking. On the other hand, Coker, because it involved
the rape of an adult, may leave open the question of the death penalty in a rape of a minor.
See Collins v. State, 239 Ga. 400, 404, 236 S.E.2d 759, 761 (1977) (Jordan, J., concurring).

186. 232 Ga. 247, 206 S.E.2d 12 (1974).
187. 233 Ga. 149, 210 S.E.2d 668 (1974).
188. Eberheart v. Georgia, - U.S. - , 97 S.Ct. 2994, 53 L.Ed.2d 1104 (1977).
189. 239 Ga. 400, 236 S.E.2d 759 (1977).

[Vol. 29



CRIMINAL LAW

the U.S. Constitution, was firmly established in Gregg v. Georgia,'"° the
appellant in Street v. State9' argued to the Georgia Supreme Court that
the present system violates the Georgia Constitution.'92 The majority of the
court flatly rejected the claim. Mr. Justice Gunter, in dissent, urged that
a jury's discretion under the present Georgia statutory framework is not
channeled and, therefore, this statutory framework violates Georgia's cruel
and unusual punishment clause.9 3

The Georgia statute requires that a specific "aggravating circumstance"
must be found by a jury before capital punishment can be administered.
The most heavily litigated aggravating circumstance during the period was
Ga. Code Ann. §27-2534.1(b)(7) (Supp. 1977) which reads:

The offense of murder, rape, armed robbery, or kidnapping was outra-
geously or wantonly vile, horrible or inhuman in that it involved torture,
depravity of mind, or an aggravated battery to the victim.

The Georgia Supreme Court, in Harris v. State,"' rejected a claim that this
language was unconstitutionally vague. The court pointed out that the
U.S. Supreme Court had approved a similar Florida statute in Proffitt v.
Florida. "5 The Georgia court simultaneously warned that "we have no
intention of permitting this statutory aggravating circumstance to become
a 'catch all' for cases simply because no other statutory aggravating cir-
cumstance is raised by the evidence."'' 9 During the survey period, the
Georgia court affirmed four death sentences based on §27-2534.1(b)(7).111
In Banks v. State, "I Mr. Justice Hill dissented from reliance on ground (7)
in a case in which each victim was shot in the back with a single barrel
shotgun while standing and then in the head as they fell to the ground.
He contended that this did not reach the level of torture, depravity, outra-
geousness or wantonness required by the statute and the U.S. Constitu-
tion.

190. 428 U.S. 153 (1976).
191. 237 Ga. 307, 227 S.E.2d 750 (1976).
192. Many courts, when faced with U.S. Supreme Court decisions contracting federal

constitutional protections, are using state constitutions to protect the rights of defendants
more fully. See generally Howard, State Courts and Constitutional Rights in the Day of the
Burger Court, 62 VA. L. REv. 873 (1976); Wilkes, The New Federalism in Criminal Procedure:
State Court Evasion of the Burger Court, 62 Ky. L.J. 421 (1974); Wilkes, More on the New
Federalism in Criminal Procedure, 63 Ky. L.J. 873 (1975); Wilkes, The New Federalism in
Criminal Procedure Revisited, 64 Ky. L.J. 729 (1976).

193. GA. CONST. art. I, §1, 14, GA. CODE ANN. §2-114 (1977).
194. 237 Ga. 718, 230 S.E.2d 1 (1976).
195. 428 U.S. 242 (1976).
196. 237 Ga. at 732, 230 S.E.2d at 10.
197. Dix v. State, 238 Ga. 209, 232 S.E.2d 47 (1977); Hill v. State, 237 Ga. 794, 229 S.E.2d

737 (1976); Harris v. State, 237 Ga. 718, 230 S.E.2d 1 (1976); Banks v. State, 237 Ga. 325,
227 S.E.2d 380 (1976).

198. 237 Ga. 325, 330, 227 S.E.2d 380, 385 (1976).
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The Georgia statute'" provides that the supreme court, in reviewing
death sentences, must assure itself that the death sentence was not im-
posed under "the influence of passion, prejudice or any other arbitrary
factor," that "the evidence supports the. . . finding of a statutory aggra-
vating circumstance," and that the sentence is not "excessive or dispropor-
tionate to the penalty imposed in similar cases." Although no sentence was
overturned for failure to meet these criteria, two dissenting opinions were
filed concerning them. In Coleman v. State, 2 " Mr. Justice Hill contended
that, in the context of the Alday killings in Seminole County, he was
unable to declare that the death sentences .were not imposed under the
influence of passion, prejudice, or some other arbitrary factor. In Hill v.
State, 20 Mr. Justice Ingram refused to join in affirming a death sentence
for an accomplice when the actual perpetrator of the killing was allowed
to plead guilty in return for a life sentence. Concerning the proportionate
sentence issue he said, "One cannot find a more similar case to compare
than the case of the perpetrator co-defendant who was given the life sent-
ence. .... "1202 In the only other noteworthy death penalty case, the su-
preme court held, in Miller v. State, m that if a sentencing jury is hung on
the sentence to be imposed in a murder case, the trial judge must enter a
sentence of life imprisonment. Presiding Justice Undercofler, in dissent,
objected that, "The majority opinion has found a verdict where none ex-
ists." 214

Factors in the Sentencing Process. Georgia Code Ann. §27-2503
(Supp. 1977) provides that the prior record of the defendant can be consid-
ered in the sentencing process only if the state has provided the defendant
with a copy of this prior record before trial. In Herring v. State, 2 0 however,
the supreme court held that since the statute's purpose is to give the
defendant an opportunity to verify the convictions and insure that he had
been represented by counsel in the prior cases, it was harmless error for
the state to fail to submit the prior record before trial, so long as the
defendant was given an opportunity, before sentencing, to investigate the
prior record.2"

199. GA. CODE ANN. §27-2537(c) (Supp. 1977). Although the statute requires that the court
examine these three questions, nothing in the statute explicitly requires a reversal for failure
to meet one of the criteria. This is implicit, however, in the statute and the court has treated
the statute that way.

200. 237 Ga. 84, 95, 226 S.E.2d 911, 919 (1976).
201. 237 Ga. 794, 804, 229 S.E.2d 737, 744 (1976).
202. Id. at 805, 229 S.E.2d at 743.
203. 237 Ga. 557, 229 S.E.2d 376 (1976).
204. Id. at 561, 229 S.E.2d at 579.
205. 238 Ga. 288, 232 S.E.2d 826 (1976).
206. This is the same kind of reasoning used this year in the interpretation of GA. CODE

ANN. §27-1403 (1972), dealing with the presentation of a witness list to a defendant before
trial. See notes 138-143, supra, and accompanying text.
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Harmless error was also found, in Clark v. State,107 in which the trial
court permitted the defendant, during the pre-sentence hearing, to be
questioned regarding a prior charge which resulted in acquittal. The court
of appeals said it was adopting the "presumption that the judge did not
consider the improper matter in fixing his sentence, even though this pre-
sumption is weakened somewhat by his failure to disavow any reliance
thereon.'"'2

Two court of appeals cases, on the other hand, represented situations in
which the presumption that the sentencing judge used only admissible
evidence in sentencing did not cure the error below. In Van Voltenburg v.
State and Paschal v. State, 211 the judges, in setting sentence, had consid-
ered prior convictions of which the defendant had not been previously
made aware. In both cases, the court held that because the trial transcript
reflected the fact that the judge was considering this evidence in the deter-
mination of the length of sentence and not merely whether to suspend or
probate part of it, there was reversible error .21

Finally, in Johnson v. State,2 the defendant argued that in a case in
which his sentence had been vacated after appeal because the sentencing
judge had taken illegal evidence into account, the original sentencing judge
should recuse himself on the second sentencing because he was obviously
aware of the prior evidence. The court of appeals rejected this argument,
while conceding that "we may think it the better practice for a trial judge,
in such an instance, to recuse himself whenever 'he believes his impartial-
ity can reasonably be questioned.'" The court pointed out that no charge
of actual bias had been made and the judge had stated, in the record, that
the evidence in the prior sentencing which had taken place nine months
earlier was not being considered and that he did not even remember what
that evidence was.

Terms and Conditions of Sentences. In Berrian v. State, 21 the defen-
dant was convicted of involuntary manslaughter for killing with an auto-
mobile and sentenced to five years in the penitentiary. On appeal, he
successfully argued that the General Assembly's passage of the Uniform
Rules of the Road Act in 1974, punishing homicide by vehicle, excepted
vehicular deaths from other forms of involuntary manslaughter.

207. 138 Ga. App. 266, 226 S.E.2d 89 (1976).
208. Id. at 270, 226 S.E.2d at 93.
209. 138 Ga. App. 628, 227 S.E.2d 451 (1976).
210. 139 Ga. App. 842, 229 S.E.2d 795 (1976).
211. In Munsford v. State, 235 Ga. 38, 218 S.E.2d 792 (1975), the court held that since

pre-sentence reports are not to be considered in setting the length of sentences, but only
whether to probate or suspend them, the appellate court will assume the trial judge followed
the law, barring any contrary showing in the record.

212. 140 Ga. App. 284, 231 S.E.2d 87 (1976).
213. 139 Ga. App. 571, 228 S.E.2d 737 (1976).
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The court of appeals further held that the language of the indictment
charged the defendant with homicide by vehicle. Georgia Code Ann. §68A-
903(a) (1975) provides that first degree (felony) homicide by vehicle com-
prehends only situations in which reckless or drunken driving, or fleeing
from police results in death. Therefore, said the court, the instant indict-
ment, which did not charge reckless driving, etc., but did charge failure
to drive in the proper lane, charged second degree (misdemeanor) homicide
by vehicle. The conviction was remanded for resentencing.

Regarding probation of sentences, the supreme court held, in England
v. Newton,"' that when a probation is revoked because of an intervening
conviction elsewhere, the previously probated sentence cannot be made to
run consecutively to the intervening sentence. This result would have the
effect, said the court, of modifying the intervening sentence. Thus, the
previously probated sentence would have to be made concurrent with the
second sentence. In Parrish v. Ault,2"' a defendant had been sentenced to
two consecutive sentences, with the first being allotted to three years con-
finement and two on probation, and the second being entirely probated.
The sentencing court, during the two year probation period of the first
sentence, revoked it for violations of conditions and purported to revoke
the five years probation on the second sentence. The defendant appealed,
asserting that two prior court of appeals cases"' held that probation cannot
be revoked until it is being served. The supreme court affirmed, stating
that the statute authorizing revocation of probation"7 authorizes revoca-
tion at any time.

In Hopper v. Williams, "8 the supreme court held that a sentencing court
which neglected to fill out the written sentencing paper in conformance
with its announced sentence could later correct the record to reflect the
truth. The case arose when the sentencing court neglected to cross out the
pre-printed paragraph suspending the sentence and probating it. This was
not a modification of sentence or a change which required notice, said the
supreme court. It was within the inherent power of the sentencing court
to correct the paper to reflect the truth.

The court of appeals, in Lloyd v. State,'1 held that where two recidivist
statutes exist,22 one dealing with general felonies and the other with repeat
convictions of narcotics offenses, the latter statute must be used by judges
in sentencing repeating narcotics offenders. Restitution, under Ga. Code

214. 238 Ga. 534, 233 S.E.2d 787 (1977).
215. 237 Ga. 401, 228 S.E.2d 808 (1976).
216. Todd v. State, 108 Ga. App. 615, 134 S.E.2d 56 (1963); Todd v. State, 107 Ga. App.

771, 131 S.E.2d 201 (1963).
217. GA. CODE ANN. §27-2502 (Supp. 1977).
218. 238 Ga. 612, 234 S.E.2d 525 (1977).
219. 139 Ga. App. 625, 229 S.E.2d 106 (1976).
220. GA. CODE ANN. §27-2511 (Supp. 1977) (general), §79A-9911 (1972) (narcotics, but

now repealed by 1974 Ga. Laws 221. at 267).
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Ann. §27-2711(7) (1972), was considered by the court of appeals in Biddy
v. State.12 ' The defendant was convicted of aggravated battery and sent-
enced to twenty years with the last six on probation. A probation condition
was that he make restitution to the victim of $50 monthly, totalling
$12,000. In determining this sentence's validity, three of its elements were
considered by the court. First, the court rejected the proposition that it
violated the Code section which states that no fine of more than $2,000 may
be made a condition of probation.2n This was not a fine, said the court,
because it was directed to be paid to the victim, not the state. Second, the
fact that the restitution was ordered to begin immediately after sentenc-
ing, and not when probation began, was found to b6 a commonsense ap-
proach to the problem in view of the defendant's limited resources. Finally,
the court held that although there was no litigation over the precise
amount of the victim's injuries, the $12,000 amount was reasonable in light
of the extensive injuries and the fact that the amount was not contested
below. Therefore, the court said, the amount was "adjudicated" to meet
the statute's requirement.

D. Post Trial Matters

New Trial. Although there are many grounds for the grant of a new
trial, the most litigated area seems to be that of newly discovered evidence.
In 1971, the Georgia Supreme Court outlined the six requirements 2 3 for the
grant of the motion on this ground:

1) the evidence has come to the defendant's knowledge since
trial;

2) it was not lack of due diligence which caused the failure to
acquire the evidence earlier;

3) the evidence is so material that it would probably produce a
different verdict;

4) the evidence is not merely cumulative;

5) the affidavit of the witness himself should be procured or its
absence accounted for;

6) a new trial will not be granted if the only effect will be to
impeach a witness.

In Offutt v. State,224 the defendant was tried twice with defendant Orvis
for an armed robbery which had been perpetrated by three men. After two

221. 138 Ga. App. 4, 225 S.E.2d 448 (1976).
222. GA. CODE ANN. §27-2529 (1972).
223. Bell v. State, 227 Ga. 800, 183 S.E.2d 357 (1971).
224. 238 Ga. 454, 233 S.E.2d 191 (1977).
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hung juries, each defendant was tried separately and convicted. There-
after, a third defendant (Wright) was identified and tried for the robbery.
At Wright's trial, a fourth man, Dickson, testified that the actual robbers
were Orvis, Dickson and a fifth man. The jury acquitted Wright. Thereu-
pon, defendant Offutt moved for a new trial. The supreme court, in a 4-3
decision, upheld the trial court's denial of the motion. The per curiam
majority opinion failed to identify its reasoning, but the state argued that
requirements (1) and (2) were not satisfied on the theory that since defen-
dant Orvis obviously knew of the new evidence, and he was tried twice with
defendant Offutt, then Offutt either knew or lacked diligence in learning
about Dickson's testimony. This argument is weak, however, because de-
fendant Orvis, asserting innocence, might very well have not informed
Offutt of the true facts of the crime.

In another 4-3 decision, the supreme court, in Pullin v. State,225 upheld
the denial of a new trial motion, when the only newly-discovered evidence
was an affidavit by a co-indictee that the co-indictee had committed the
crime alone. This affidavit merely reiterated the defendant's trial testi-
mony and was cumulative, said the court.

Appeal. In Mikle v. State,"'8 the defendant escaped from prison while
his appeal was being perfected and was captured after the brief and enu-
meration of error had been filed in the supreme court. The State moved
to dismiss the appeal because of the escape but the majority rejected this
motion and reversed the conviction on its merits.'" Mr. Justice Hill dis-
sented, both on the merits and on the overruling of the motion to dismiss.
He said that Estelle v. Dorrough,25 a U.S. Supreme Court decision, per-
mits the court to dismiss an appeal of an escapee. The defendant's escape
should constitute a waiver of his right to appeal.

The existence of mootness on appeal was the issue in Chaplin v. State.2
2

The defendant was sentenced to two months for obstruction of an officer.
By the time the appeal was heard he had completed his sentence. The
State, relying on previous cases holding moot the appeals of defendants
who had paid their fines,23 moved to dismiss the appeal as moot. The court
of appeals, in rejecting this argument, overruled the prior cases and
pointed out that the conviction could have collateral consequences. For
example, under Ga. Code Ann. §27-2503 (Supp. 1977), the conviction could
be introduced in aggravation of a later felony conviction. The dissenter

225. 237 Ga. 759, 229 S.E.2d 606 (1976).
226. 236 Ga. 748, 225 S.E.2d 275 (1976).
227. The conviction was reversed because the state impermissibly placed the defendant's

character in issue.
228. 420 U.S. 534 (1975).
229. 141 Ga. App. 788, 234 S.E.2d 330 (1977).
230. Roberts v. State, 137 Ga. App. 801, 225 S.E.2d 90 (1976); Edwards v. City of Albany,

136 Ga. App. 488, 221 S.E.2d 681 (1975).
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maintained that while the issue might not be moot for habeas corpus
purposes, a direct appeal ought to be dismissed as moot, because the court
sits only to correct errors of law.

The U.S. Supreme Court, in Chapman v. California,2"' held that, while
the violation of a defendant's federal constitutional rights might be harm-
less error, before a court can find such an error harmless it "must be able
to declare a belief that it was harmless beyond a reasonable doubt." '232 In
LaRue v. State,33 marijuana seized in violation of the Fourth Amendment
was introduced at defendant's trial for marijuana possession. The State
argued that because the defendant had elected to testify at trial and ex-
plain his possession of the contraband as innocent, this rendered the ad-
mission of the illegally seized evidence harmless error. In rejecting the
State's claim, the court of appeals overruled two prior cases 34 which had
set up per se rules of harmless error in drug cases where the defendant
admitted to possession in his testimony. The State, held the court, "was
able to prove defendant's possession of marijuana solely by the admission
of the illegally seized drugs. It is obvious that defendant would not have
attempted to justify his possession of the drugs had the state been unable
to prove possession in the first place."' 5 Because the State had not met
its burden of showing the error to be harmless, the conviction was reversed.

Although the standard for harmless error in the context of a federal
constitutional right is set by the U.S. Supreme Court, the state courts are
charged with the responsibility for constructing standards for harmless
error in all other contexts. This is the task undertaken by the Georgia
Supreme Court in Johnson v. State. 23 The court, admitting that a review
of past decisions revealed no consistent standard, adopted the "highly
probable" test enunciated by Mr. Justice Traynor.2 37 Under this standard,
a conviction will be affirmed if it is "highly probable that the error did not
contribute to the judgment. 2 8 Applying this test to Johnson's facts, the
court reversed. The error involved was the prosecution's statement that it
had failed to call a witness because she was afraid for her life. Noting that
the previous trial in this case resulted in a hung jury, the court concluded
that it could not say it was highly probable that the error did not contrib-
ute to the jury verdict.

Habeas Corpus. Several important decisions concerning the state
habeas corpus proceeding were handed down by the supreme court during

231. 386 U.S. 18 (1967).
232. Id. at 24.
233. 137 Ga. App. 762, 224 S.E.2d 837 (1976).
234. Cadle v. State, 136 Ga. App. 232, 221 S.E.2d 59 (1975); Taylor v. State, 134 Ga. App.

79, 213 S.E.2d 137 (1975).
235. 137 Ga. App. at 767, 224 S.E.2d at 840.
236. 238 Ga. 59, 230 S.E.2d 869 (1976).
237. R. TRAYNOR, WHAT MAKES ERROR HARMLESS, THE RIDDLE OF HARMLESS ERROR (1970).
238. 238 Ga. at 61-62, 230 S.E.2d at 871.
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the survey period. In State Board of Corrections v. Smith,29 the court held
that a state prisoner, who had escaped during the time for his appeal, could
later attack his conviction for ineffective assistance of trial counsel. Over
Mr. Justice Hill's dissent, on grounds that the defendant had waived all
rights to direct and collateral attack by escaping, the majority held that
"a convicted party has a right to raise this issue once and have the issue
determined on the merits . . . either by direct appeal or in a habeas pro-
ceeding. "4

The court also held that, for purposes of Ga. Code Ann. §38-2001 (1974),
a habeas corpus proceeding shall be considered a civil proceeding. In
Phillips v. Hopper,4' 1 the habeas petitioner wanted the court to order the
testimony of several prisoners, convicted along with him, who could testify
in support of his claim that the state used perjured evidence in obtaining
his conviction. The habeas court refused to order their production. On
appeal, the supreme court held that §38-2001, dealing with the production
of prisoners as witnesses in civil cases, applied to habeas proceedings. It
remanded the petition to the lower court for a determination of whether
the petitioner's alleged indigence and the "ends of justice," in the words
of the statute, required that the court order the production of the prisoners
as witnesses without the petitioner paying costs. Mr. Justice Jordan dis-
sented, asserting that the drafters of the 1956 statute did not intend for it
to be applicable in habeas corpus cases. He pointed out that the drafting
"antedated the extensive use of the writ of habeas corpus as a post-
conviction remedy." '242

Two concurring opinions in separate cases raised the question of the
constitutionality of a portion of the Georgia Habeas Corpus Act of 1967.
Habeas corpus relief is precluded where rights have been waived. In Ga.
Code Ann. §50-127(1) (Supp. 1977), the General Assembly provided that
no federal constitutional right is waived unless there was personal partici-
pation in the waiver by the defendant and it was done knowingly, voluntar-
ily and intelligently. Patterned after the standard for waiver enunciated
by the U.S. Supreme Court in Johnson v. Zerbst,'3 this waiver standard
is considerably more protective of the rights of defendants than the waiver
standards of other states which have been approved by the U.S. Supreme
Court.

24

239. 238 Ga. 565, 233 S.E.2d 797 (1977).
240. Id. at 567, 233 S.E.2d at 799.
241. 237 Ga. 68, 227 S.E.2d 1 (1977).
242. Id. at 73, 227 S.E.2d at 4.
243. 304 U.S. 458 (1938). The new standard for waiver changed the old law considerably.

Previously, any right "which could have been, but was not, asserted in the sentencing court
was deemed to have been automatically waived for purposes of a subsequent habeas corpus
proceeding." Wilkes, A New Role for an Ancient Writ: Postconviction Habeas Corpus Relief
in Georgia (Part II), 9 GA. L. REv. 13, 56 (1974).

244. In Wainwright v. Sykes, - U.S. - , 97 S.Ct. 2497, 53 L.Ed.2d 594 (1977), the
Supreme Court upheld a state rule *hich required a contemporaneous objection to the admis-
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Mr. Justice Jordan, in Jacobs v. Hopper,"' and Mr. Justice Hall, in
Parrish v. Hopper,"' both refused to recognize the efficacy of this waiver
standard. They reasoned that since the matter of waiver of federal consti-
tutional rights is a question of federal constitutional law, and since the
Georgia courts, not the legislature, are charged with the responsibility for
interpreting the federal constitution, 27 then the General Assembly's action
was a nullity. On the facts of the individual cases, however, both justices
found, for other reasons, that there had been no waiver.

The ability of the state legislature to establish such a standard should
not be so facilely dismissed. Although the U.S. Supreme Court has held
several times 4 ' that the waiver of federal constitutional rights is a question
to be determined by federal law, this has only been in the context of a state
which attempted to cut off the rights of defendants to raise federal consti-
tutional issues. In other words, the U.S. Constitution may mandate a
minimum right to present issues of constitutional deprivation. Cases like
Estelle v. Williams24 and Francis v. Henderson2

0 are simply cases which
held that this constitutional minimum has been met with regard to partic-
ular waiver rules. No decision of the High Court has yet held that there is
a maximum amount of protection a state can offer a defendant in guar-
anteeing his right to raise a federal constitutional claim. The determina-
tion of whether Georgia could legislatively require the personal participa-
tion of a defendant before there is a finding of waiver may well rest on
whether this is seen as expanding the scope of the substantive constitu-
tional right at issue. If this is so, cases like Oregon v. Haas2 51 would clearly
bar the state from doing this, either judicially or legislatively. On the other
hand, it may be that the Supreme Court would view a rule like that of §50-
127(1) as not expanding any underlying federal constitutional right, but
merely making it easier to raise. This might be permissible.

Both Jacobs and Parrish, in addition to providing insight into the ques-
tion of waiver, further defined the scope of issues cognizable in Georgia
habeas corpus proceedings. In Jacobs, the court adopted the rationale of
Stone v. Powell,152 which barred Fourth Amendment issues from federal

sibility of a statement obtained in violation of Miranda v. Arizona, 384 U.S. 436 (1966). This
state rule operated as an adequate and independent state ground which would bar habeas
relief in federal court. Note that the Georgia statutory waiver rule would not find a waiver
here unless the state could show personal participation by the defendant in the decision not
to contemporaneously object. See also Francis v. Henderson, 425 U.S. 536 (1976).

245. 238 Ga. 461, 464, 233 S.E.2d 169, 171 (1977).
246. 238 Ga. 468, 470, 233 S.E.2d 161, 163 (1977).
247. GA. CONST. art. VI, §2, 4, GA. CODE ANN. §2-3104 (1977).
248. Boykin v. Alabama, 395 U.S. 238 (1969); Brookhart v. Janis, 384 U.S. 1, 4 (1966);

Douglas v. Alabama, 380 U.S. 415, 422 (1965).
249. 425 U.S. 601 (1976).
250. 425 U.S. 536 (1976).
251. 420 U.S. 714 (1975).
252. 428 U.S. 465 (1976).
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habeas corpus so long as there had been an opportunity for full and fair
litigation of the claim at trial and on direct review. Thus, a criminal
defendant in Georgia will now not only be barred from raising Fourth
Amendment claims in federal habeas proceedings, but he will also not be
able to raise them in state habeas action. The Jacobs court made it clear
that it was not the actual litigation of the issue which made it non-
cognizable in state habeas, but merely the opportunity to litigate it. For
example, in Jacobs, after the filing of a motion to suppress, the issue was
abandoned at trial and never decided on its merits. Parrish, on the other
hand, may have expanded the scope of habeas corpus relief. Although the
court did not examine the issue of the cognizability of jury charges on
habeas, it granted habeas relief because of a burden-shifting jury charge.
It, therefore, must be interpreted as having overruled Shoemake v.
Whitlock, 53 a 1970 case in which the court held that jury charges are not
challengeable on habeas corpus.

The proper mandate in reversal of a habeas corpus decision prompted a
4-3 split in the court in Bell v. Hopper.214 The petitioner had been convicted
of armed robbery and sentenced to life imprisonment. About 18 months
after incarceration, he was inexplicably released on orders of the Depart-
ment of Corrections. He was rearrested within a month and a half on a
warrant based on the indictment under which he had been earlier con-
victed. He sought habeas relief, which was denied by the trial court be-
cause the petitioner had failed in meeting his burden of showing illegal
detention. The supreme court majority found that it was "unable to agree
with the findings and conclusions such perplexity arouses." The supreme
court held that the burden in this case was on the state and remanded the
case to the habeas court to enable "the warden to produce evidence that
petitioner's sentence has not been commuted or otherwise expired, that
petitioner has not been paroled or pardoned, and that petitioner's current
imprisonment is legal."2 55 The dissenters, while agreeing that the evidence
did not support the denial of the petition, urged that the state not be given
another chance to prove what it obviously could not prove the first time.

Probation Revocation. Two cases during the survey period addressed
the question of the content of the due process that is due a defendant in a
probation revocation proceeding. In Foskey v. Sapp,5 1 the habeas peti-
tioner sought a new probation revocation hearing because at his previous
hearing he was not informed of his right to appointed counsel. In Gagnon
v. Scarpelli,17 the U.S. Supreme Court refused to hand down a fiat rule
with regard to the right to counsel in a probation revocation hearing. The

253. 226 Ga. 771, 177 S.E.2d 677 (1970).
254. 237 Ga. 189, 227 S.E.2d 41 (1976).
255. Id. at 191, 227 S.E.2d at 42.
256. 237 Ga. 788, 229 S.E.2d 635 (1976).
257. 411 U.S. 778 (1972).
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Supreme Court held that the question of counsel was one of due process
and that the issue must be examined on a case-by-case basis. Although the
Supreme Court said that every probationer should be informed of his right
to request counsel, only two circumstances in which counsel ought to be
appointed were mentioned. These are when the probationer makes a color-
able claim that (1) he did not commit the acts constituting the alleged
violation of probation, or (2) there were mitigating circumstances which
counsel against revocation and are complex or "otherwise difficult to de-
velop or present."

In Foskey v. Sapp, the Georgia Supreme Court affirmed the denial of
the writ to the petitioner. There was no majority or even plurality opinion.
Chief Justice Nichols and Presiding Justice Undercofler, in a per curiam
opinion, insisted, in the face of Gagnon's ban on flat rules, on maintaining
the old Georgia rule that there is no right to appointed counsel in any
probation revocation hearing. Justices Jordan and Hill, in separate con-
currences, rejected the broad rule of Mercer v. Hopper, ' but on the facts
found this case to be one in which Gagnon would not require the appoint-
ment of counsel.

In Ware v. State,25 the court of appeals reversed a probation revocation.
While holding that the two-stage hearing envisioned in Gagnon260 can be
telescoped into one hearing, the court held that the evidence adduced
before the trial judge was not sufficient to warrant probation revocation.
Although intoxication was alleged in the revocation petition, the minimal
amount of evidence presented was insufficient, according to the court.

III. STATUTES

No major changes were made in the procedural or substantive criminal
code during the survey period. In perhaps the most significant procedural
change, the General Assembly provided for a detailed procedure for hospi-
talization and testing of those who are found mentally incompetent to
stand trial.2"' The newly-established system provides for immediate return
to court for trial if the defendant is found by the Department of Human
Resources to be competent to stand trial, a short retention of those whose
incompetency is diagnosed as likely to be cured, and civil commitment for
those incompetents found not likely to regain competency during the fore-
seeable future.

258. 233 Ga. 620, 212 S.E.2d 799 (1975). See also Reece v. Pettijohn, 229 Ga. 619, 193
S.E.2d 841 (1972); Dutton v. Willis, 223 Ga. 209, 154 S.E.2d 221 (1967). It should be pointed
out that Reece and Mercer are also post-Gagnon decisions.

259. 137 Ga. App. 673, 224 S.E.2d 873 (1976).
260. The Court in Gagnon described a preliminary hearing, not necessarily held before a

magistrate, as one to determine probable cause to believe that the defendant has violated
probation, and a final hearing as one to determine whether to revoke probation.

261. GA. CODE ANN. §27-1502 (Supp. 1977).
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The legislature gave law enforcement powers to campus policemen
which includes the power to arrest, so long as they have undergone training
and are certified by the Georgia Peace Office Standards and Training
Council.262 All citizens effectuating a citizen's arrest under Ga. Code Ann.
§27-211 (1972), are now directed to deliver their prisoner to a state peace
officer without unnecessary delay.2 "1 In response to Connally v. Georgia, 26 4

a new fee schedule for justices of the peace was enacted, which provides
equal pay for both the grant and the denial of an application for a search
and arrest warrant. 2 5 Sheriffs were given the power to decide which sure-
ties were "acceptable" and, therefore, qualified to write bail bonds.2" Also,
§27-1402 was amended to provide for forfeiture of bond upon the failure of
the principal to appear at arraignment." ' The legislature also provided for
the forfeiture to the state of concealed weapons,2 and delayed for another
year the effective date of the Georgia Special Adult Offender Act of 1975.269

Several new crimes were added to the criminal code. It became a misde-
meanor to falsely certify that one's car was insured,210 a misdemeanor for
any police officer or other county or municipal official to operate a radar
speed trap, after the county's permit is revoked because of use for purposes
other than the public health, welfare and safety,27' a misdemeanor to
falsely call for an ambulance, 2 a misdemeanor to use the telephone for
fraudulent solicitation,"' a misdemeanor to fraudulently obtain or attempt
to obtain public housing,"' and a misdemeanor to fire or discharge a fire-
arm on another's property without the owner's permission., 5

The newest felony in the criminal code is necrophilia. The statute pro-
vides that any person who "performs any sexual act with a dead human
body involving the sex organs of the one and the mouth, anus, penis, or
vagina of the other" shall be punished by imprisonment of not less than

262. GA. CODE ANN. §§32-4702,-4703 (Supp. 1977).
263. GA. CODE ANN. §27-211.1 (Supp. 1977).
264. 429 U.S. 245 (1977). See note 65, supra, and accompanying text.
265. GA. CODE ANN. §24-1601 (Supp. 1977).
266. GA. CODE ANN. §27-418 (Supp. 1977).
267. GA. CODE ANN. §27-1402 (1977). There seems to be an internal inconsistency in this

act as printed. In stating the new sentence to be added to §27-1402 the act provides that "the
prosecuting attorney shall proceed to forfeit . . ." but in restating what the new §27-1402
shall state the sentence reads "the prosecutor may proceed to forfeit ...... (Emphasis
added.)

268. GA. CODE ANN. §27-3101 (Supp. 1977).
269. 1977 Ga. Laws 846 postponing, GA. CODE ANN. §77-365 (Supp. 1977). See also 1976

Ga. Laws 1562, which had previously delayed the effective date.
270. GA. CODE ANN. §56-3412b (Supp. 1977).
271. GA. CODE ANN., ch. 68-21 (Supp. 1977).
272. GA. CODE ANN. §26-9942a (Supp. 1977).
273. GA. CODE ANN. §26-1710 (Supp. 1977).
274. GA. CODE ANN. §26-1710.1 (Supp. 1977).
275. GA. CODE ANN. §26-2909.1 (Supp. 1977).
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one nor more than ten years."' Commercial gambling, under §26-2703, was
changed from a misdemeanor to a felony. 7 Burglary was redefined to
include railroad cars and aircraft within its coverage,28 and the standard
for showing prima facie evidence of criminal issuance of a bad check was
changed.29

276. GA. CODE ANN. §26-2022 (Supp. 1977).
277. GA. CODE ANN. §26-2703 (Supp. 1977).
278. GA. CODE ANN. §26-1601 (Supp. 1977).
279. GA. CODE ANN. §26-1704 (Supp. 1977).




