
Implied Warranty Protects Self-Service Shopper
Even Before She Pays Retailer for Goods

In Fender v. Colonial Stores, Inc.,I the Georgia Court of Appeals held
that in the context of a self-service food store, a contract for the sale of
goods is created when a customer accepts the retailer's offer by taking
physical possession of the goods with the intent to pay for them., Conse-
quently, the court concluded, a retailer's implied warranty of merchanta-
bility exists at the time a soft-drink bottle explodes while a customer is
lifting the six-pack carton from her shopping cart to the checkout counter,
regardless of whether the goods have actually been paid for or whether title
has passed.3

The plaintiff was a customer in a Big Star self-service food store. Having
used a shopping cart to collect the items selected for purchase, she pro-
ceeded to the checkout counter to pay for the goods. As she lifted a carton
of Coca-Colas from the cart to present to the checker for payment, one of
the bottles exploded and injured the plaintiff. In an action for damages
against the food store and a bottling company, the plaintiff urged several
theories of recovery. Against the retailer, she alleged breach of an implied
warranty of merchantability,' violation of a shopkeeper's duty to its cus-
tomers5 and res ipsa loquitur. The plaintiff based her action against the
alleged bottler on the contention that her evidence was sufficient to au-
thorize a jury instruction on both res ipsa and strict liability in tort.' Each

1. 138 Ga. App. 31, 225 S.E.2d 691 (1976).
2. Id. at 34, 225 S.E.2d at 694.
3. Id. at 35, 225 S.E.2d at 694.
4. GA. CODE ANN. §109A-2-314(1) (1973) provides: "Unless excluded or modified (109A-

2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale
if the seller is a merchant with respect to goods of that kind .. " For other applications of
Georgia's implied warranty of merchantability, see Ford Motor Co. v. Lee, 137 Ga. App. 486,
224 S.E.2d 168 (1976) (no defense of contributory negligence per se in warranty action);
Weaver v. Ralston Motor Hotel, Inc., 135 Ga. App. 536, 218 S.E.2d 260 (1975) (U.C.C. sales
warranties do not extend to employee of purchaser); Redfern Meats, Inc. v. Hertz Corp., 134
Ga. App. 381, 215 S.E.2d 10 (1975) (U.C.C. sales warranties extend to chattel leases by
analogy); Chrylser Corp. v. Wilson Plumbing Co., 132 Ga. App. 435, 208 S.E.2d 321 (1974)
(automobile manufacturer may be liable on implied warranty if authorized dealer issues
purchaser manufacturer's warranty); Westinghouse Credit Corp. v. Chapman, 129 Ga. App.
830, 201 S.E.2d 686 (1973) (unconscionability alleged); Chaffin v. Atlanta Coca-Cola Bottling
Co., 127 Ga. App. 619, 194 S.E.2d 513 (1972) (third-party beneficiary to buyer's contract);
Hornbuckle v. Escambia Chemical Corp., 127 Ga. App. 522, 194 S.E.2d 273 (1972) (proper
jury instruction); McCleskey v. Olin Mathieson Chemical Corp., 127 Ga. App. 178, 193
S.E.2d 16 (1972) (failure to use product properly); Ray v. Deas, 112 Ga. App. 191, 144 S.E.2d
468 (1965) (injuries caused by foreign substance in sandwich).

5. See GA. CODE ANN. §105-401 (1968).
6. See GA. CODE ANN. §105-106 (1968). In Parzini v. Center Chemical Co., 134 Ga. App.
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defendant moved for a directed verdict at the close of the plaintiff's case.
These motions were granted by the trial judge, and the plaintiff appealed
the order on all counts. The court of appeals unanimously sustained the
defendant-bottler's directed verdict, but held that the directed verdict in
favor of the defendant-retailer was erroneous under the warranty theory of
recovery. This warranty issue, a question of first impression in Georgia, is
the focus of this casenote.

At common law and under the Uniform Sales Act,8 the accepted ap-
proach in determining the existence of a warranty was to decide, under the
specific facts of a given case, whether title had actually passed from the
seller to the buyer.' Three pre-Code decisions, which have factual settings
that closely parallel the setting of Fender, are particularly illustrative of
this traditional viewpoint.

In Lasky v. Economy Grocery Stores,10 the plaintiff selected a bottle of
tonic from a shelf in the defendant's store, and as she placed it in her
shopping cart, it exploded in her hand. Alleging breach of implied war-
ranty in a suit for damages, the plaintiff contended that her selection of
the bottle constituted "delivery," and that title at that moment passed to
her subject to a reserved right to revest it in the retailer. In holding that
no contractual relation arose between the parties with reference to the sale

414, 415-416, 214 S.E.2d 700, 702-703 (1975), the Georgia Court of Appeals held that the
phrase "not merchantable and reasonably suited to the use intended," contained in the strict-
liability statute, imports U.C.C. warranty concepts into Georgia tort law. The Georgia Su-
preme Court, however, granted certiorari and reversed the court of appeals in the definitive
strict-liability decision, Parzini v. Center Chemical Co., 234 Ga. 868, 219 S.E.2d 580 (1975).
The supreme court construed the phrase to mean that the plaintiff must show that the
product was defective when sold by the manufacturer and did not construe it in the context
of warranties in sales contracts. Id. at 869, 218 S.E-.2d at 582. For a recent comparative survey
of the U.C.C. warranty provisions and strict tort liability in general, see Note, Products
Liability: Tort or Contract-A Resolution of the Conflict?, 21 N.Y.L.F. 587 (1976). See also
Titus, Restatement (Second) of Torts Section 402A and the Uniform Commercial Code, 22
STAN. L. REv. 713 (1970).

7. See generally F. ELDRIDGE, PRODUCTS LIABaurm IN GEORGIA §4-16 at 106-108 (1976); J.
WHITE AND R. SUMMERS, UNIFORM COMMERCIAL CODE §9-6, at 286 (West, 1972); Lauer, Sales
Warranties Under the Uniform Commercial Code, 30 Mo. L. REv. 259 (1965); Miller, A Sale
of Goods As a Prerequisite for Warranty Protection, 24 Bus. LAW. 847 (1969); Murray, Under
the Spreading Analogy of Article'2 of the Uniform Commercial Code, 39 FORD. L. REv. 447
(1971); 26 ENCYCLOPEDIA OF GEORGIA LAw, Sales, §44 at 124-126 (1974).

8. Although Georgia never adopted the Uniform Sales Act, it has long recognized an
implied warranty of merchantability in commercial sales. The predecessor to GA. CODE ANN.
§109A-2-314 (1973) was codified as GA. CODE ANN. §96-301 (1933), repealed by 1962 Ga. Laws
156, 427. Compare UNIFORM SALES ACT §15(2). For an early commentary on the transitional
effects of the Uniform Commercial Code in terms of sales warranties in Georgia, see White,
Sales Warranties under Georgia's Uniform Commercial Code, 1 GA. ST. B.J. 191, 195-197
(1964).

9. A leading commentator has noted that under the common law and the Uniform Sales
Act, "[ilt is probably safe to say that most sales litigation has involved the problem of
'passage of title' of the goods." W. HAWKLAND, SALES AND BULK SALES 79 (2d ed. 1958).

10. 319 Mass. 224, 65 N.E.2d 305 (1946).
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of the tonic, the Supreme Judicial Court of Massachusetts decided that
possession alone was not sufficient to pass title, the plaintiff having failed
to show that she had become bound to purchase the bottle."

Similarly, Day v. Grand Union Co. '2 was brought by a customer who was
injured when a beer bottle exploded in her hand just after she picked it
up from a display counter in the defendant's retail store. The New York
appellate court simply held that there was no warranty to be breached,
because, at the time of injury, there was no consummated contract of sale.
The plaintiff had not purchased the beer, and the store had not sold it. 3

The Pennsylvania Supreme Court reached the same result in Loch v.
Confair. " The plaintiff was seriously injured when two bottles of ginger ale
exploded as her husband was about to place them in a shopping cart.
Seeking recovery for breach of implied warranty, the plaintiff averred that
in a self-service retail store, the passing of title to a customer is not post-
poned until payment, but rather occurs immediately upon selection of the
goods. The court, however, found persuasive the dictates of the Massachu-
setts court in Lasky and concluded that, since no title had passed, there
was neither an executed sale nor an executory contract of sale, and hence
no warranty had accrued to the plaintiff's benefit.15

Underlying each of these decisions is the traditional concept that the
legal consequences flowing from a contract for sale are determined by the
time at which title passes or is to pass. In each case, no agreement was
found to exist, because, in the court's view, the seller did not intend to part
with the title until the price was paid. Accordingly, it was held that
"[tlitle did not pass until the delivery became absolute upon the payment

11. Id. at 227, 65 N.E.2d at 306.
12. 280 App. Div. 253, 113 N.Y.S.2d 436 (1952).
13. Id. at 254, 113 N.Y.S.2d at 437. In Sanchez-Lopez v. Fedco Food Corp., 27 Misc. 2d

131, 211 N.Y.S.2d 953 (N.Y. City Ct. 1961), a New York trial court was presented the question
of whether a warranty was to be implied in the classic supermarket situation: a plaintiff
selecting a bottled item which exploded before he paid the purchase price. An implied war-
ranty was held to exist. The court distinguished the earlier Day decision on its facts; it was
noted that in Day, the explosion occurred immediately after the customer had removed the
bottle from the shelf, whereas, in Sanchez, the bottle did not explode until the plaintiff had
reached the checkout counter, where the clerk was preparing to register the item on the sales
tape. The Sanchez court supported its holding with the statement that "by presenting himself
to the cashier with his merchandise cart for the purpose of registering his purchases and
paying for them, the plaintiff evinced a definite intention to accept the offer of the seller. A
bilateral contract of sale was thereupon effectively entered into .. " 27 Misc. 2d at 134,
211 N.Y.S.2d at 956-957. It becomes apparent that the different situations in Day and
Sanchez are hardly sufficient to support contrary results. As one commentator has acknowl-
edged: "If the Sanchez case is correct, the reason must be found in broader principles, and
the Day case eventually overturned." Hart, Commercial Law, 36 N.Y.U. L. REv. 1476, 1479-
1480 (1961). Compare Lucchesi v. H. C. Bohack Co., 8 U.C.C. RFP. SERV. 326 (N.Y. Sup. Ct.
1970).

14. 361 Pa. 158, 63 A.2d 24 (1949).
15. Id. at 165-166, 63 A.2d at 27. See Prosser, The Assault Upon the Citadel (Strict

Liability to the Consumer), 69 Yma L.J. 1099, 1133 (1960).
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of the price to the cashier."' 6

The inherent problem with this approach was that a decision that title
vested in either the seller or the buyer dictated the answers to many unre-
lated questions, such as standing to sue third-party tortfeasors, liability for
price instead of mere damages, 7 risk of loss," and tax liability. In other
words, a decision about title in one case was authority for a decision about
title in another, even though the particular issues in the two cases were
radically different. Today, however, such a "wide-premise decision," being
characteristic of the "lump-concept approach" of the common law and the
Uniform Sales Act, is implicitly rejected by the Uniform Commercial Code
with its modern policy of "narrow issue thinking."" Thus, the Code
emerged from a scene dominated by the myth of entity of title and embod-
ied a "new conceptualism" centering around the overall setting and the
relationship of the parties.1

Strangely enough, however, the first court to apply the Uniform Com-
mercial Code in deciding the question of when a sale arises in a self-service
store refused to dispense with the concept of title in its entirety. The
plaintiff in Gillispie v. Great Atlantic & Pacific Tea Co. ' sustained a
laceration of his wrist when two bottles of soft drink exploded as he was
carrying them to the checkout counter in the defendant's self-service food
store. The North Carolina Court of Appeals found that the evidence pre-
sented would support a jury finding that a contract for sale existed at the
time of injury, which triggered the North Carolina implied warranty of
merchantability.Y

The Gillispie decision was premised on a title concept: Unless otherwise
explicitly agreed, title passes to the buyer at the time and place at which
the seller completes his performance by delivery of the goods. 3 The court
reasoned that since the plaintiff took the bottles into his possession with
the intention of paying for them at the cashier's counter, there was no
further act of delivery necessary on the part of the seller. Thus, adhering
to the traditional title approach, the North Carolina court held that "as
long as the purchaser has the product in his possession, intending to pay

16. 319 Mass. at 227, 65 N.E.2d at 306.
17. See UNIFORM SALES ACT §63(1).
18. See UNIFORM SALES ACT §22.
19. W. HAWKLAND, A TRANSACTIONAL GUIDE TO THE UNIFORM COMMERCIAL CODE §1.2401

at 143 (1964). Dean Hawkland provides the commercial lawyer with the following rule of
thumb: "Under the UCC, the analysis of a sales problem does not start with a location of
title, but with an analysis of the problem in terms of narrow issues and an ascertainment of
whether or not the UCC contains specific provisions dealing with these issues. If it does, those
rules govern the transaction, and title will play no part in its solution." Id.

20. D. KING, THE NEW CONCEPrUALISM OF THE UNIFORM COMMERCIAL CODE 88 (1968). See
Llewellyn, Through Title to Contract and a Bit Beyond, 15 N.Y.U. L. REV. 166, 167 (1938).

21. 14 N.C. App. 1, 187 S.E.2d 441 (1972).
22. N.C. GEN. STAT. §25-2-314 (1965).
23. 14 N.C. App. at 5, 187 S.E.2d at 444.
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for it, he has title to the product. The seller's interest at that point is not
'title' but a security interest to enforce payment. 2

Although the result reached in Gillispie is probably correct, the reason-
ing is questionable and inconsistent. At one point, the court said the
U.C.C. had abandoned the title concept as a tool for resolving sales prob-
lems; 5 however, when considering the defendant's contention that there
was no sale because the plaintiff was allowed to return the merchandise
to the shelf at any time before payment, the court appeared to analyze the
question in terms of passage of title.2 ' Nonetheless, whatever confusion
Gillispie may have generated in the area of sales warranties has recently
been laid to rest by the well-founded opinions of the Maryland appellate
courts in Sheeskin v. Giant Food, Inc.2 and Giant Food, Inc. v. Washing-
ton Coca-Cola Bottling Co."5

The incident which gave rise to this litigation occurred as the plaintiff
was carrying a six-pack carton of soft drinks from a display bin to a shop-
ping cart in one of the defendant's retail food stores. One or more of the
bottles exploded, which caused the plaintiff to lose his footing, fall to the
floor and sustain personal injuries. The plaintiff sought recovery under res
ipsa loquitur and breach of implied warranty in an action against the
retailer and the alleged bottler. At the conclusion of the case, the trial
judge granted renewed motions for directed verdicts in favor of both defen-
dants. On appeal, the Maryland Court of Special Appeals affirmed the
bottler's directed verdict, but reversed the judgment in favor of the re-
tailer.29 The Maryland Court of Appeals granted both parties' petitions for
certiorari and, after reviewing the case, affirmed the judgments of the
lower appellate court. In so doing, the court rejected once and for all the
traditional warranty defense that "the time of contracting in a self-service
store does not occur until the goods reach the checkout counter and pay-
ment is made. ' 30 Thus, applying various Code provisions in a logical and
dynamic fashion, the court made it clear that, under Maryland's Uniform
Commercial Code, the matter of title is no longer controlling in cases
involving sales warranties .3 Hence, with apparent deference to the admo-
nition of the Code draftsmen to "avoid making practical issues between

24. Id. at 6, 187 S.E.2d at 444.
25. Id. at 5, 187 S.E.2d at 444. Just two years earlier, the North Carolina Supreme Court

said: "The most basic departure from previous law which is found in the Uniform Commercial
Code is the abandonment of the concept of title as a tool for resolving sales problems."
Nationwide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 632, 174 S.E.2d 511, 518 (1970).

26. Note, Sales-Recovery for Personal Injuries under Implied Warranty, 51 N.C. L. REV.
1159, 1166 (1973).

27. 20 Md. App. 611, 318 A.2d 874 (1974).
28. 273 Md. 592, 332 A.2d 1 (1975). The two opinions should be read together if the sales

warranty principles they propounded are to be fully grasped.
29. 20 Md. App. 611, 318 A.2d 874 (1974).
30. 273 Md. at 603, 332 A.2d at 7.
31. Id. at 603-604, 332 A.2d at 8.
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practical men turn upon the location of an intangible something, the pass-
ing of which no man can prove,"3" the court ultimately found the existence
of an implied warranty in terms of a step-by-step performance under the
contract for sale." The Maryland court's rationale is practically mirrored
by the Georgia Court of Appeals in Fender v. Colonial Stores, Inc.3 4

In Fender, the foremost question was whether the plaintiff had estab-
lished the existence of a warranty. 3 At the trial level, the defendant-
retailer successfully contended that the plaintiff had failed to prove that
there was a sale or a contract for sale as required by Code §109A-2-314,
since at the moment the bottle shattered, the plaintiff had not yet paid
for the goods, nor had title passed. But this contention, declared the court
of appeals, ignores the "clear language" of the section that "a warranty is
implied upon a contract for sale and not solely upon the execution of the
sale itself. '3 6 To support its position, the court looked to Code §109A-2-106,
which expressly defines "contract for sale" as including "both a present
sale of goods and a contract to sell goods at a future time." 37 Based on these
observations, it was thus determined at the outset that the issue was not
one of title passing from the retailer to the customer, but rather one of the
existence of a contract between the parties to sell goods at a future time.3 1

In finding that a contract for sale existed between the parties, the court
in Fender first recognized that the retailer manifested an intent to offer the
bottles for sale, as evidenced by its placing them on a merchandise shelf
with a price stamped on them.3 9 And, since an offer to make a contract is
generally to be construed as inviting acceptance in any manner reasonable
under the circumstances," the court likewise found that the plaintiff's act

32. U.C.C. §2-101, comment.
33. U.C.C. §2-401, comment 1.
34. 138 Ga. App. 31, 225 S.E.2d 691 (1976).
35. To establish an action based on breach of warranty, a plaintiff must show "the exist-

ence of the warranty, the fact that the warranty was broken and that the breach of the
warranty was the proximate cause of the loss sustained." Id. at 32, 225 S.E.2d at 693. Accord,
U.C.C. §2-314, comment 13.

36. 138 Ga. App. at 32, 225 S.E.2d at 693 (emphasis supplied by the court). It is question-
able whether GA. CODE ANN. § 109A-2-314 (1973) may be interpreted this way, since the "clear
language" of the section includes no such reference to an "execution of the sale itself."

37. 138 Ga. App. at 32, 225 S.E.2d at 693, quoting GA. CODE ANN. §109A-2-106(1) (1973).
As explained by the drafters of the Code, "the rights of the parties do not vary according to
whether the transaction is a present sale or a contract to sell unless the Subtitle so provides."
U.C.C. § 2-106, comment 1. Accord, 273 Md. at 604, 332 A.2d at 8.

38. 138 Ga. App. at 32, 225 S.E.2d at 693. Although not mentioned in the court's opinion,
GA. CoDE ANN. §109A-2-401(3)(b) (1973) also appears to militate in the plaintiff's favor, even
in terms of the traditional title approach. It provides that if the goods are already identified
at the time of contracting and no documents are to be delivered, title passes at the time and
place of contracting. See 20 Md. App. at 628-629, 318 A.2d at 884.

39. 138 Ga. App. at 33, 225 S.E.2d at 693. Accord, 273 Md. at 605, 332 A.2d at 8.
40. GA. CODE ANN. §109A-2-206(1)(a) (1973). The court apparently reasoned that since

the manner by which acceptance was to be accomplished was not indicated by either language
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of taking physical possession of the goods with an implied promise to pay
for them at the checkout counter manifested an intent to accept the re-
tailer's offer." Finally, the court deduced that this implied promise to
make payment was sufficient consideration to support a contract under
Georgia law.2 In effect, the court decided that the actions of the parties
conformed to the general rules regarding contract formation found under
Code § 109A-2-204, which provides in part:

[A] contract for sale of goods may be made in any manner sufficient to
show agreement, including conduct by both parties which recognizes the
existence of such a contract. An agreement sufficient to constitute a con-
tract for sale may be found even though the moment of its making is
undetermined. 3

The retailer, however, retorted that a contract for the sale of goods could
not come into being before payment, because a customer in a self-service
store has an unqualified right to return merchandise to the shelves at any
time before the actual purchase is consummated. Again, the court of ap-
peals found the Uniform Commercial Code dispositive. Code §109A-2-206
provides that '.[tlermination' occurs when either party pursuant to a
power created by agreement or law puts an end to the contract otherwise
than for its breach."" The court reasoned that although the retailer allows
a customer to change his mind, this indicates only an agreement between
the parties to permit the customer to terminate his contract with the
retailer irrespective of a breach of the agreement by the retailer. 5

The court of appeals was cognizant of decisions in three other jurisdic-
tions which hold that payment must actually be made before a contract
for the sale of goods may arise.' These decisions were summarily dismissed
by the court, however, because they were decided before each state's adop-
tion of the Uniform Commercial Code and at a time when passage of title
was a prerequisite to a warranty action. And, while agreeing with the result
reached by the North Carolina Court of Appeals in Gillispie,47 the Georgia
court refused to follow that court's reasoning that the question whether a

or circumstances, the retailer did not make it clear that acceptance could not be accom-
plished by a promise rather than an act.

41. 138 Ga. App. at 33, 225 S.E.2d at 693-694. Accord, 273 Md. at 605, 332 A.2d at 8.
42. 138 Ga. App. at 34, 225 S.E.2d at 694. The applicable statute, GA. CODE ANN. §20-

304 (1965), provides: "A promise of another is a good consideration for a promise."
43. GA. CODE ANN. §§109A-2-204(1) and (2) (1973).
44. 138 Ga. App. at 34, 225 S.E.2d at 694, quoting GA. CODE ANN. -109A-2-106(3) (1973).
45. 138 Ga. App. at 34, 225 S.E.2d at 694. Accord, 273 Md. at 606, 332 A.2d at 9, quoting

20 Md. App. at 625, 318 A.2d at 883.
46. 138 Ga. App. at 34-35, 225 S.E.2d at 694, citing Lasky v. Economy Grocery Stores,

319 Mass. 224, 65 N.E.2d 305 (1946); Day v. Grand Union Co., 280 App. Div. 253, 113
N.Y.S.2d 436 (1952); Loch v. Confair, 361 Pa. 158, 63 A.2d 24 (1949). See the text accompany-
ing notes 7 through 17, supra, for a discussion of these pre-Code cases.

47. 14 N.C. App. 1, 187 S.E.2d 441 (1975).
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contract for sale exists depends upon the passage of title. s Instead, the
Georgia court embraced the well-reasoned opinions of the Maryland appel-
late courts to the effect that "a contract of sale of goods in the self-service
supermarket context may arise before payment is actually made for the
goods and title passes."49

But assuming, for the sake of argument, that the plaintiff had estab-
lished the existence of a warranty, the retailer maintained that the plain-
tiff's evidence failed to show a breach of it. At this juncture, the court
called to mind the testimony that the goods selected were normal in ap-
pearance, that the bottles had not struck each other or touched another
object at any time after they were removed from the shelf, that the bottle
exploded as it was being placed on the counter for checkout, and that the
plaintiff was injured by flying glass.50 The holding of the Maryland Court
of Special Appeals in Sheeskin v. Giant Food, Inc. was then quoted with
approval:

It is obvious that Coca-Cola bottles which would break under normal
handling are not fit for the ordinary use for which they were intended and
that the relinquishment of physical control of such a defective bottle to a
customer constitutes a breach of warranty. Thus the evidence was suffi-
cient to show that when the bottles left the retailer's control they did not
conform to the representations of the warranty of merchantability, and
that this breach of the warranty was the cause of the loss sustained.5'

Such a prima facie case, the Georgia court concluded, entitled the plaintiff
to have the jury pass upon the questions of whether the warranty was
breached, and, if so, whether the breach was the proximate cause of the
plaintiff's injuries. 2

48. 138 Ga. App. at 35, 225 S.E.2d at 694. See the text accompanying notes 21 through

28 for an analysis of Gillispie. It has been suggested that the court devoted part of its

discussion in Gillispie to the passage of title "because the North Carolina statute creates an

implied warranty 'only upon a sale of goods'." 273 Md. at 606, 332 A.2d at 9.
49. 138 Ga. App. at 35, 225 S.E.2d at 694-695.
50. Id., 225 S.E.2d at 695.
51. Id., quoting 20 Md. App. at 630-631, 318 A.2d at 885-886. The damages provision for

"injury to person or property proximately resulting from any breach of warranty" is GA. CODE

ANN. §109A-2-715(2)(b) (1973). See U.C.C. §2-715, comment 5.
52. 138 Ga. App. at 35-36, 225 S.E.2d at 695. The court in Fender affirmed the defendants'

directed verdicts with respect to the other theories of recovery advanced by the plaintiff. As
to the alleged violation of a shopkeeper's duty to its customers, the court held that there was
no breach of the duty to use ordinary care imposed upon the retailer by GA. CODE ANN. §105-
401 (1968), because the plaintiff's evidence failed to show actual or constructive notice of the

danger. 138 Ga. App. at 36-37, 225 S.E.2d at 695. The court similarly disposed of the plain-
tiff's argument that her evidence was sufficient to allow the jury to find strict liability in tort

as a basis for recovery against the defendant bottler, for "[tihere was absolutely no showing

that this bottler was the manufacturer of the defective goods." Id. at 37, 225 S.E.2d at 695-
696. Because of this lack of control over or connection with the bottle in question, the court
ruled that res ipsa loquitur was not applicable against the alleged bottler. Id. at 38, 225 S.E.2d
at 696. And, finally, the court discounted the applicability of res ipsa against the retailer,
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In holding that a contract for the sale of goods in a self-service supermar-
ket may arise before payment is actually made for the goods and title
passes, the Georgia Court of Appeals demonstrated its willingness to apply
the Uniform Commercial Code in a liberal, yet integrated and systematic,
fashion. The Fender decision is significant because of the court's tacit
recognition that the applicability of warranty law should be determined by
factors that create the need for warranty protection and not by the fiction-
alized and indefinable concept of title. Indeed, it is the particular factors
of each commercial setting and the relationship of the parties that is deter-
minitive. Rightly, the court put "more emphasis upon the operative factors
on which stated legal results depend"53 and, in so doing, attained a result
that is both just and legally sound.

WALLACE MILLER III

because the plaintiff failed to offer evidence showing the "greater probability" of the retailer's
negligence that would satisfy the control element of the theory. Id. at 39, 225 S.E.2d at 697.

53. Corbin, The Uniform Commercial Code-Sales; Should It Be Enacted?, 59 YALE L.J.
821, 827 (1950).




