INSURANCE
By MAXIMILIAN A. POCK*
The most significant development in insurance law during this survey
year is not judicial but legislative. By enacting the Motor Vehicle Accident
Reparations Act,I Georgia has joined the growing ranks of states that have
inaugurated a form of no fault regime to compensate victims of the ubiquitous automobile. As will be pointed out later in greater detail, Georgia's
particular dispensation has managed to introduce no fault without dismantling the torts reparation system. Unlike the ersatz no fault schemes
enacted in some states, which represent little more than a cosmetic change
usurping the sex appeal of the no fault label, Georgia's enactment represents a substantive innovation which strikes a delicate balance between
the conflicting pulls for a universal social insurance plan and retention of
the traditional torts system.
Of the 42 cases handed down during this survey period, only about half
merit serious comment. To provide necessary continuity they will be discussed in conformance with the basic outline and subject matter headings
employed in past years. Where certiorari has been denied or applied for
but not disposed of during the survey period, this will be so indicated in
the footnotes.
I.

APPLICATION-MISREPRESENTATION

Insureds who have signed applications containing indisputably material
misrepresentations often claim that the soliciting agent upon being told
the truth had either assured them that it was immaterial and could therefore be omitted or edited or had falsely completed the application himself
and obtained their signature without occasioning suspicions of possible
discrepancies. As pointed out in a prior survey,' Georgia has reluctantly
embraced the estoppel-by-imputed-knowledge doctrine which holds that
the insurer cannot rely upon a purported misstatement if it issues a policy
after "obtaining" imputed knowledge of the true facts through a soliciting
agent who acts within the scope of his employment and does not conspire
with the applicant. 3 Mutual of Omaha Insurance Co. v. Truluck4 now
shows that the insurer can easily avoid the judicial risks of the imputation
rule by clearly putting the applicant upon notice that it is not to be "bound
by any statements made by or to any agent unless written on this applica* Professor of Law, George Washington University National Law Center. University of
Iowa (J.D., 1958); University of Michigan Law School (S.J.D., 1962). Member of the State
Bar of Georgia.
1. Ga. Laws, 1974, p. 113.
2. Pock, Annual Survey of Georgia Law: Insurance, 24 MERCER L. Ray. 159-61 (1973).
3. Public Sav. Life Ins. Co. v. Wilder, 123 Ga. App. 754, 182 S.E.2d 536 (1971).
4. 129 Ga. App. 692, 200 S.E.2d 913 (1973).
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tion, ' '5 or words to this effect. Estoppel-by-imputed-knowledge seems thus
limited to situations where (1) the application contains no limitation upon
the agent's authority, (2) the application contains such limitation only in
such fine print and so embedded in a mass of legalease that it cannot be
said to have been "fairly" brought to the attention of the applicant, and
(3) the application does contain a conspicuous lin~itation but it can be
shown that the insurer through a persistent course of conduct and practices
has extended the range of the agent's actual authority beyond the limitation.
II.

AVIATION INSURANCE

In Atlanta Air Fleet, Inc. v. Insurance Company of North America6 the
insured sought to recover for damages to his airplane which had crashed
shortly after it had been placed in flight by mechanics with whom the
insured had left it for maintenance and repair work. The exclusion endorsement of the standard aviation policy, also known as the "Pilot
Clause," provided that the coverage of the policy "shall not apply while
[the] aircraft is in flight unless the pilot in command of the aircraft is
properly certificated and rated for the flight and for the aircraft . . . .
Since the operator was neither properly rated nor certified the court
denied recovery and held that the "Pilot Clause" was unambiguous and
that it was valid even when applied to a situation, such as in the case in
question, where the airplane was being flown without the knowledge or
consent of the insured. The exclusion is, after all, designed to define the
degree of the risk or hazard assumed by the insurer which remains the
same regardless of the insured's actual knowledge or consent as to the
excluded use.
Ranger Insurance Co. v. Columbus-Muscogee Aviation, Inc.8 involved
a more complex problem of interpretation posed by a convoluted policy.
The "Pilot Clause" provided that the insurance did not apply to any
"damage occurring while the aircraft is operated in flight by other than the
pilot or pilots set forth under Item 7 of the Declaration." ' Item 7 stated
that "[o]nly the following pilot or pilots holding valid and effective pilot
and medical certificates as required by the Federal Aviation Administration for the flight involved will operate the aircraft in flight: See Endorsement No. 4."1 Endorsement No. 4, in turn, listed further qualifications for
pilots in subgroupings arranged by type of use and type of aircraft. After
the policy had been in effect for several months the insurer added Endorse5.
6.
7.
8.
9.
10.

Id. at 693, 200 S.E.2d at 914.
130 Ga. App. 15, 202 S.E.2d 192 (1973), petition for cert. filed.
Id. at 15, 202 S.E.2d at 193.
130 Ga. App. 742, 204 S.E.2d 474 (1973).
Id. at 743, 204 S.E.2d at 475.
Id. at 742, 204 S.E.2d at 476.

INSURANCE

19741

ment No. 19 regarding a particular aircraft which in pertinent part read
"Item No. 7 of the declarations is amended to read as follows as respects
rental purposes only: Private or commercial pilots having a minimum of
200 total logged hours . . .""
The insured rented the aircraft to an operator who did not have an
effective medical certificate but who was a private pilot, having logged the
requisite number of hours. The airplane crashed and the insured tried to
recover on two theories, both of which were rejected by the court. First,
the insured asserted that the use of the words "amended to read as follows"
constituted a complete erasure of Item No. 7 and substituted exclusively
the language of Endorsement No. 19, with the result that the medical
certificate requirement was deleted." The court simply explained that the
dictionary definition of "amend" was to improve, change, correct, or revise
and could not be stretched to include erase or delete. Since the "amendment" did not address itself to or touch upon the basic requirements of a
proper pilot's license and medical certificate when it listed pilot experience
factors for the rental use category, it was necessarily cumulative of these
basic requirements.' 3 Second, the insured asserted that the injunction of
Endorsement No. 19 had at least created an ambiguity between its own
language and that of Item 7 even if it did not erase the latter. He contended
that the policy could thus reasonably be interpreted as either including the
basic requirements of Item 7 and the limited requirements of Endorsement
No. 19, or the limited requirements of Endorsement No. 19 alone. Contra
proferentem would then take over and compel a construction that is most
favorable to the insured." This argument was rejected because contra
proferentem does not come into play until a finding is made that an ambiguity exists in fact and that the policy language is incapable of reasonable
5
reconciliation. 1
III.

CANCELLATION AND RENEWAL

A 1971 amendment of the Georgia Insurance Code regulating the marketing of automobile policies provides that "[nio insurer shall fail to
renew a policy . . .unless a written notice of non-renewal is mailed or
delivered to the named insured at the address shown in the policy, at least
20 days prior to the expiration date of the policy .. . .""This is qualified
by an exception providing that "[tihis subsection shall not apply . . . if
the insurer has manifested its willingness to renew by delivery [of] a
renewal policy, renewal certificate or other evidence of renewal to the
11.
12.
13.
14.
15.
16.

Id., 204 S.E.2d at 475.
Id.
Id.
Id.
Id. at 745, 204 S.E.2d at 476.
GA. CODE ANN. §56-2430.1(C)(1) (Supp. 1973).
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named insured or his representative or by offering to issue a renewal policy,
certificate or other evidence of renewal, or has manifested such intention
by any other means."' 7 Automobile policies are thus automatically renewed unless the insurer had either complied with the first section by
mailing a nonrenewal notice'or with the second section by offering renewal
which has been either rejected or not accepted according to its terms. In
both cases the insurer may successfully claim that the first policy has
expired.
In Garner v. Government Employees Insurance Co. 8 the insurer contended that its willingness to renew was sufficiently manifested either (1)
by due mailing of renewal notice, although there was no finding that it was
ever received or (2) by setting up its computer so as to spew out along with
other notices the particular notice in question, although there was no finding that it was ever received by its own mailing room for further processing.
The routine programming of its computer thus satisfied the requirement
that it manifest its intention to renew "by any other means.'",
Garner held that the manifestation of intent required must be to the
insured and not to the employees or officers of the insurer, or for that
matter to the employees or officers of the U.S. postal service.2 No more
and no less is required than communication of the offer to renew in accordance with basic contract principles governing mutual assent. This ruling,
while agreeing with one's sense of fairness, nevertheless produces the lopsided result of creating higher requirements for evidencing an intent to
renew than for evidencing an intent to cancel automobile policies.
The circumstances under which the general statutory requirements for
cancellation 2' have to be complied with in order to avoid automatic renewal
and the procedures requisite for such compliance have also received further
clarification. Thames v. Piedmont Life InsuranceCo." held that an insurer
could not by the simple legerdemain of including "automatic termination"
clauses side-step the plain requirement for written notices of cancellation.
Hence a clause in a credit life policy which stipulated that coverage would
be automatically cancelled as soon as the borrower became more than
three months in default in the payment of his indebtedness was held to
conflict with the statutory mandate.3 Robertson v. Southland Life Insurance Co.24 decided several months later, seemingly narrowed the broad
sweep of Thames when it held that the written cancellation requirement
was not intended to apply to automatic expiration or lapse of a life insur17,
18.
19.
20.
21.
22.
23.
24.

GA. CODE ANN. §56-2430.1(C)(2)(c) (Supp. 1973.)

129 Ga. App. 235, 199 S.E.2d 350 (1973), petition for cert. filed.
Id. at 237, 199 S.E.2d at 352.
Id., 199 S.E.2d at 352.
GA. CODE ANN. §56-2430 (Rev. 1971).
128 Ga. App. 630, 197 S.E.2d 412 (1973).
Id. at 633, 197 S.E.2d at 414.
130 Ga. App. 807, 204 S.E.2d 505 (1974), petition for cert. filed.
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ance policy because of failure to pay the premiums necessary to keep the
policy in force according to its terms. 5 To hold otherwise would be to
extend indefinitely the grace period for the payment of premiums, which
by statute is limited to 30 days, unless otherwise provided in the policy, if
the insurer failed to terminate coverage affirmatively by dispatch of a
cancellation notice. Yet it seems that Robertson represents more of an
apparent than an actual retrenchment. Viewed in tandem Thames and
Robertson can be reconciled. They stand for the proposition that (1) "termination" for whatever reason while the policy is otherwise in force by
payment and receipt of premium would amount to a "cancellation" which
demands compliance with the statute, but that (2) "termination" for nonpayment of premium would not amount to "cancellation" and may thus
be validly accomplished by an "automatic" termination or lapse provision.
Bituminous Casualty Co. v. Renfroe8 is a foray into some of the tricky
evidentiary problems that may inject themselves into attempts to prove
or disprove dispatch of the statutory cancellation notice. The notice must
be "dispatched by at least first class mail to the last address of record of
the insured" and the insurer must obtain therefor "the receipt provided
by the United States Post Office Department." There is no requirement
that the mailing should be either certified or registered and there is no
requirement that the letter be accompanied by a "return receipt requested" form. Normally the insurer will make its case for "proper dispatch" if it introduces a post office receipt indicating first class mailing to
the last address of record. Can the same be said if the insured overwhelmingly proves that he has never received the letter and, what is more, that
such letter has never arrived at his local post office? Although "receipt" is
not a statutory requirement, "dispatch" is. Thus evidence that the letter
was never received, while irrelevant as such, is nevertheless admissible as
a circumstance to show that it was never dispatched. It may be taken into
consideration by the triers of fact in determining whether the letter, although properly receipted, was ever actually mailed. Insurers would therefore be well advised to get signed return receipts from their insureds.
Concord Group Insurance Co. v. Terry8 illustrates that even actual receipt is not sufficient unless the envelope contains the information prescribed by statute. Thus a notice of intention not to renew an automobile
policy is ineffective if it omits to notify the named insured of his possible
eligibility for insurance through the Georgia Automobile Assigned Risk
Plan. Such supplemental information is mandatory when a policy "is cancelled, other than for nonpayment of premium, or in the event of a failure
to renew or continue a policy .
. ''
25.
26.
27.
28.
29.

Id. at 807, 204 S.E.2d at 506.
130 Ga. App. 621, 204 S.E.2d 317 (1974).
GA. CODE ANN. §56-2430 (Rev. 1971).
130 Ga. App. 13, 202 S.E.2d 471 (1973).
Id. at 14, 202 S.E.2d at 472.
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Combination automobile insurance policy forms typically offer a choice
of coverages to the applicant for insurance. He may restrict himself to
simple "collision coverage" which encompasses loss by collision with another object or by upset of the automobile. By paying an added premium
he may include "comprehensive coverage" which encompasses loss caused
other than by collision but commonly stiuplates that loss by falling objects
or by windstorm shall not be deemed loss caused by collision. An additional premium will expand the coverage to loss from falling objects or
from windstorm as well.
In Watkins v. American Security Insurance Co."0 the insured, who had
only bought "collision coverage" sought to recover for damage sustained
by his car when it was struck by a chimney which had been blown from a
residence by a strong wind, contending that his car had "collided with
another object." The court denied recovery holding that the incident was
not a "collision" either in the ordinary sense or in the sense of the policy.3
To say that the car "collided" with the bricks which fell upon it as the
chimney disintegrated is a strange and fanciful way of describing the occurrence even in common parlance. It is particularly unjustified in light
of the availability of the additional windstorm coverage which is designed
precisely for such contingency.
If the parties intended the term "collision" to embrace the impact of
objects falling upon the car after being dislodged by a strong wind, why
should they even contemplate a separate coverage for "windstorm?" To
extend the meaning of collision to impacts resulting from windstorm would
also cause actuarial confusion because such construction would drive up
the premium rate on collision by including losses from windstorm in the
loss experience, and make it impossible for the public to purchase collision
coverage without also buying windstorm coverage.
B.

Conveyed By A Messenger

In Hawkins Iron & Metal Co. v. ContinentalInsurance Co. 2 the insured
firm's president had stored the firm's daily monetary receipts in the locked
glove compartment of his locked truck. The burglary occurred while the
truck was parked overnight in the driveway of his residence, 150 yards from
a public street, 10 feet from his house, and 75 feet from his front door.3
While assuming implicitly that the president qualified as a "messenger"
under the terms of the policy, the court held that the loss was not covered
30.
31.
32.
33.

129 Ga. App. 566, 200
Id. at 567, 200 S.E.2d
128 Ga. App. 462, 196
Id. at 463, 196 S.E.2d

S.E.2d 304 (1973).
at 305.
S.E.2d 903 (1973).
at 904.

INSURANCE

19741

because the wrongful abstraction of the money obviously had occurred
neither while it was "within the living quarters in the home of any messenger" nor "while being conveyed by a messenger." 34 In so doing, the court
refused to extend further the liberal holding of Atlanta Tallow Co. v.
Fireman's Fund Insurance Co." which decided that money was "being
conveyed by a messenger" when its custodian interrupted his trip from the
bank to the employer's premises, stopped at a sandwich shop for ten minutes and left the money in the locked glove compartment of his locked car.
It seems that in order to satisfy the "conveyance" test as elaborated by
the two cases it is unnecessary that the vehicle in which the money or
securities are transported be in the process of being moved, or that the
custodian be physically in or about the vehicle at the time of the theft. The
vehicle may well be parked at the time. However, the length of time during
which the vehicle is stationary is crucial. This time must be so brief as to
fairly warrant the conclusion that the money or the securities are still in
transit despite the interruption. In order to satisfy the related and partially
overlapping "care and custody" test it is unnecessary that the money or
securities be in the manual possession of the custodian. It is enough that
the "messenger" take such steps as afford the kind of protective safekeeping (locked glove compartment) which normally suggests exclusive control.
This interpretation of the holding in Atlanta Tallow" was applied in
American Casualty Co. v. Crain-Daly Volkswagen, Inc. 7 involving a theft
which had occurred while the custodian had briefly stopped the vehicle
during the return trip from the bank in order to check upon some auto
parts for his employer. It was held that satisfaction of the "care and custody" test hinged upon the answer to a single question: whether the vehicle
was locked or unlocked at the time of the abstraction?"
C.

Driving A Land Motor Vehicle

The insured's right hand was caught in the rollers of the harvesting
assembly attached to his tractor when he tried to remove an ear of corn
which had caused the harvester to malfunction. The tractor had been
stopped at that time but its engine had been left running so that the
moving parts of the harvester would continue to function and thus facilitate observation of the cause of its malfunctioning. Was the mishap embraced by the insured's accidental death and dismemberment policy which
covered injuries sustained "while driving for hire a land motor vehicle?"
34. Id.,196 S.E.2d at 904.
35. 119 Ga. App. 430, 431, 167 S.E.2d 361, 363 (1969); discussed in Pock, Annual Survey
Of Georgia Law: Insurance, 22 MERCER L. REV. 203, 210 (1971).
36. Atlanta Tallow Co. v. Fireman's Fund Ins. Co., 119 Ga. App. 430, 167 S.E.2d 361
(1969).
37. 129 Ga. App. 576, 200 S.E.2d 281 (1973).
38. Id.at 578, 200 S.E.2d at 285.
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Touchton v. Allstate Insurance Co.39 held that it was not.
While insured might well have been "operating" the vehicle at the time
of the accident he was certainly not "driving" it. "Driving" is a more
narrow term which denotes movement of the vehicle in some direction
while "operating" includes not only locomotion but also acts which engage
the machinery of the vehicle and which, either alone or in sequence, will
set in motion the motive power of the vehicle. Thus the two terms are
hardly synonymous. As applied to the facts of the case the distinction
drawn by the court is justified. Manipulating a trailer-type farm implement which is attached to a land vehicle but serves a function totally
different from that of moving or facilitating the movement of the land
vehicle can hardly be described as "driving" the vehicle. In other respects,
however, the court's definition of driving is unrealistically narrow as it
might exclude accidents sustained when the vehicle is not in motion or
when manipulating machinery (such as convertible top motors) which enhances the comfort of locomotion but is not incidental to it.
D.

Relative

Is a stepson a "relative of his stepfather under the collision portion of
an automobile policy which excludes coverage to any male operator under
25 years of age who is "a relative of the named insured, regardless of
residence?" Rejecting the all-inclusive generic meaning of the word "relative" as defined in dictionaries, which embraces not only consanguines but
also affines, the court adhered instead to a purposive interpretation which
is governed by the intent of the parties as expressed within the four corners
of the policy.40 It noted that the uninsured motorist rider of the policy used
twice the phrase "[tihe named insured. . . his spouse and the relatives
of either."' 41 This could only mean that the parties intended for the named
insured and his spouse to be "relatives" only of their respective blood kin
and that each was to have a separate and distinct set of "relatives." Had
they meant to include "relatives" by affinity it would have been redundant
to mention the spouse and her relatives separately since they are already
4
included among the insured's affines! 1
Although Fluellen involved the collision coverage which referred only to
"relatives of the named insured" and not the uninsured motorist rider
which contained the different phrase quoted above, the court found that
the mere fact that the two coverages constituted separate, and perhaps for
some purposes, severable insuring agreements could not compel departure
from a rule of construction of long standing, that the contract as a whole
must be looked to in arriving at the construction of any part. While the
39.
40.
41.
42.

128 Ga. App. 754, 197 S.E.2d 869 (1973).
Southeastern Fidelity Ins. Co. v. Fluellen, 128 Ga. App. 877, 198 S.E.2d 407 (1973).
Id. at 879, 198 S.E.2d at 409.
Id.
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phrase "relative of the insured" as used in-the collision coverage might
reasonably be capable of the broad "affinity" interpretation or the narrow
"consanguinity" interpretation the cognate phrase in the uninsured motorist rider plainly puts the meaning of "relative" within the narrow compass
of "consanguinity." The case thus can be interpreted as holding (1) that
the wording of the collision coverage and that of the uninsured motorist
rider create an ambiguity which must be strictly resolved in favor of the
insured or (2) that the more specific language of the uninsured motorist
rider simply narrows the meaning of "relative" as used in other parts of
the policy. Presumably, the insurer could avoid such an interpretive result
by simply incorporating a distinct and clearly identifiable definition of
"relative" in each separate insuring agreement of its policies.
E.

Resident Of The Same Household

Is a minor who is involved in a collision while driving her insured father's
car two weeks after she had run away from home and has obtained an
apartment of her own in another city still a resident of the same household
as the insured? This language and its variants4 3 has proved reliably
litigation-prone. Griffin v. State Farm Mutual Auto Insurance Co.," while
not answering the above question, does provide some useful guideposts in
approaching it. A person may have several residences but only one legal
domicile. The question can thus not be mechanically resolved by recourse
to Georgia law which provides that the domicile of a minor shall be that
of the father and that a person non sui juris "can, by no act of volition of
his, effect a change in his own domicile." 4 5 Domicile and residence are not
synomymous. The former is a legal concept and denotes a situs to which
certain legal consequences attach, the latter is a fact which simply involves
bodily presence as an inhabitant of a given place. The court held that
whether the minor in question has actually established a new residence or
has still retained her residence with her father could not be determined as
a matter of law at this state. In order to grant a motion for summary
judgment one would have to know more than the mere fact that she had
rented an apartment in another city after running away from home."
V.

COOPERATION

Stonewall Insurance Co. v. Farone,47 a case of first impression in this
state, held that the standard condition precedent in automobile liability
policies that when an accident occurs "written notice shall be given by or
43. See, e. g., Southeastern Fidelity Ins. Co. v. McDonald, 125 Ga. App. 394, 188 S.E.2d
162 (1972).
44. 129 Ga. App. 179, 199 S.E.2d 101 (1973).
45. GA. CODE ANN. §§79-404-07 (Rev. 1973).
46. Griffin v. State Farm Mut. Auto. Ins. Co., 129 Ga. App. 179, 182, 199 S.E.2d 101, 104
(1973).
47. 129 Ga. App. 471, 199 S.E.2d 852 (1973), petition for cert. filed.
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on behalf of the insured to the company or any of its authorized agents as
soon as practicable" may be satisfied by a notice given either by an injured
claimant or by his attorney. In light of the function served by this condition
it is not necessary that the person giving the requisite notice qualify either
as an insured, or as an additional insured, or as a agent of either. When
one considers that many insureds, faced with a real or imagined threat of
cancellation or rating, destroy their liability coverages by failure to give
notice, one cannot but agree with the court's selection of a purposive rather
than a literal construction which benefits the victim of society's chief
"friction" damage without being in the least prejudicial to the insurer.
In Edwards v. Fidelity & Casualty Company of New York' 8 the insured,
an absentee owner and operator of an apartment building was notified by
his resident manager that an unidentified individual, apparently drunk,
had reportedly fallen from a fire escape connected with the apartment
building and that a short time thereafter an individual was observed near
the apartment building taking pictures of the fire escape. The insured then
consulted with his lawyer and on his advice made no report of the incident
to the insurer. Several months later the insured was contacted by the
estate of the victim and learned for the first time that the individual who
reportedly fell from the fire escape had died within a few days of the fall.
He then immediately notified his insurer. It was held that the insured had
forfeited his coverage by failing to comply with his obligation to give notice
"in the event of any occurrence . . . as soon as practicable."' 9 The court
rejected the contention that the insured was under no obligation to pay
heed to second-hand or hearsay information and found that the pivotal
issue was not the source of the report but whether thetotality of the factual
nature of the report would cause a reasonable person to take further action
by positive inquiries into its truthfulness. While the question whether it is
reasonable or unreasonable for the insured to take further action is normally for the jury, it was held that under the facts of the case it was as a
matter of law unreasonable for the insured to take no action and to ignore
the report.5 0 This decision suggests a departure from the general stance
signalled by the supreme court5' that a failure to comply with the various
cooperation features of a policy is a valid defense to the insurer only if it
is willful.
VI.

COVERAGE-EXcEPTIONS AND EXCLUSIONS

In Howe v. PrudentialInsurance Company of America" the insured, a
48. 129 Ga. App. 306, 199 S.E.2d 570 (1973).
49. Id. at 309, 199 S.E.2d at 571.
50. Id.
51. E. g., Proudfoot v. Cotton States Mut. Ins. Co., 230 Ga. 169, 196 S.E.2d 131 (1973),
rev'g in part Cotton States Mut. Ins Co. v. Proudfoot, 126 Ga. App. 799, 191 S.E.2d 870
(1972).
52. 130 Ga. App. 107, 202 S.E.2d 669 (1973).
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radar technician aboard a U.S. Air Force plane, died of asphyxia due to
drowning and overexposure about seven hours after his plane had made an
emergency landing in the Atlantic Ocean. His life insurance policy excluded double indemnity coverage for death resulting "from travel or flight
in or descent from any kind of aircraft, except as a passenger with no duties
whatsoever aboard such aircraft while in flight." It was held that he was
covered. Death had resulted from drowning, which was not an excepted
cause. The fact that the flight had terminated without any injury to the
insured, and that he was in at least potential safety floating in his partially
inflated life vest and was able to maintain himself in this position of
potential safety for a significant length of time was considered a break in
the causal chain. Air travel was too remotely linked to his death to be
treated as its efficient cause. The court indicated, however, that it might
have reached a different conclusion had the policy contained the words
53
"directly or indirectly resulting from" air travel.
The more or less standardized "automobile business" exclusions in liability policies prevent service stations and automobile dealers to whom the
policyholder has entrusted his automobile from qualifying as additional
insureds. They are based on the assumption that the use by such bailees
and the attendant subdelegation of the actual operation of the automobile
after the insured has totally relinquished control over the times and manner of its operation involves a sharp increase in the risk. During the current
survey year, the court of appeals was twice called upon to construe the
"newer" version of this clause which, with insignificant variations in wording, excludes coverage while the automobile is "maintained or used by any
person while such person is employed or otherwise engaged or involved in
an automobile business which is defined as the "business or occupation of
selling, leasing, repairing, servicing, storing or parking" of automobiles.
United States Fidelity & Guarantee Co. v. Boyette54 denied coverage to
a service station operator who had a collision while returning his customer's automobile to the customer's place of employment after the contracted for repairs and maintenance services had been fully performed.
Although the trip had been undertaken solely as a service and favor to the
customer, the operator was still involved in the automobile business at the
crucial collision time. Haley v. State Farm Mutual Automobile Insurance
Co.55 denied coverage to a station operator who had borrowed his brother's
pick-up truck in order to answer a call for road service and had a collision
on the way back to his station. The operator had never before offered road
service but admittedly did so in this case in order to build a relationship
with a telephone company, a valued new cash customer. Subsequently he
could not remember whether he had made any charges for the service. It
was held that even if the service had been undertaken as a non-charge
53.
54.
55.

Id. at 111, 202 S.E.2d at 672.
129 Ga. App. 843, 201 S.E.2d 660 (1973), petition for cert. filed.
130 Ga. App. 258, 202 S.E.2d 838 (1973).

MERCER LAW REVIEW

[Vol. 26

accommodation to a customer it would still have been part of the automobile business because it was motivated by a desire to further that business
and incidental to its operation.
VII.

DEATH BY ACCIDENTAL MEANS

Accident insurance, if one makes allowances for minor variations in
language, generally excludes death resulting directly, and independently
of all other causes, from bodily injuries effected solely through external,
violent and accidental means. This language has generated more litigation
than any other provision in insurance contracts." Literally it means that
the insured event is not accidental death as such but only accidental death
which is in and of itself the outgrowth of an accident-an accident caused
by an accident.
A growing trend, exemplified by the leading case of Burr v. Commercial
Travelers Mutual Accident Association of America,57 has obliterated the
distinction between "accidental death" as an unintended, unexpected,
and unusual result of an intended act and "death by accidental means"
as an unintended, unexpected, and unusual result of an act which was
itself unintended or which, because of mistake or misadventure, was
performed in an unintended manner.58 This trend has put considerable
restrictions upon freedom of contract since it pays little heed to the manifested intent of the parties. Yet it can probably be justified because literal
enforcement of the accidental means clause would afford only a minimal
coverage that is out of all proportion to the premiums charged.59 Although
Georgia has rejected this trend and opted for maintaining the distinction,
it is not easy to articulate just what the Georgia rule is. In Jackson v.
National Life & Accident Insurance Co.10 the cestui, obviously no stranger
to narcotics as evidenced by many needle marks on his arms, had died
almost immediately following an injection of heroin which contained such
a massive dose that the cause of death was stated in the autopsy report to
be "sudden" and ascribed to "acute narcotism, heroin." The trial court's
opinion, which was wholly adopted and extensively quoted by the court of
appeals, explained that in today's society death is a common experience
in connection with heroin use. The circumstances of the use, involving
dirty utensils, inability to determine the strain of the substance or to
determine appropriately the dosage used are such that death, when it
occurs, can neither be unusual or unforeseen. The user may resaonably
expect it. Hence the court concluded that death had not resulted from
accidental means. The court of appeals embraced this "foreseeability" test
56.

E. PATTERSON, ESSENTIALS OF INSURANCE LAW 243 (2d ed. 1957).

57.

295 N.Y. 294, 67 N.E.2d 248 (1946).

58.
59.

Id. at __,
67 N.E.2d at 252.
R. KEETON, BASIC TEXT ON INSURANCE LAW 304 (1971).

60.

130 Ga. App. 208, 202 S.E.2d 711 (1973).

INSURANCE

19741

by likening the heroin user to a Russian roulette player who substituted a
needle for a pistol." At this stage it would seem that fully intended acts
which foreseeably involve great risks of bodily harm or death cannot qualify as "accidental means." Yet the opinion approves of and purports to
follow Johnson v. National Life & Accident Insurance Co.6 2 which had held
that death as a result of a penicillin injection administered in a hospital
by a licensed physician observing customary safeguards was not caused by
accidental means because the injection itself was an intentional act and
thus not unforeseen, unexpected, and unusual."
What then is the precedent value of Jackson? It might conceivably extend to two different fact situations: (1) those where death results from an
intended act which foreseeably, either because of its innate character or
because of the circumstances under which it is performed, endangers life,
and (2) those where death results from an intended act whether or not the
act foreseeably endangers life. Because Jackson is polyphyletic without
distinguishing among its ancestors the answer to this question will have
to wait.
VIII.

LIFE INSURANCE BENEFICIARIES

In Willis v. Frazier4 the insured had killed his wife and then committed
suicide. At the time of her death the wife was a beneficiary of two policies
upon the life of the insured which contained a provision allowing the insured to change the designated beneficiary at any time. It was contended
that the proceeds of the policy should go to the estate of the wife. To have
the proceeds revert to the estate of the husband would contravene a statute
which in essence provides that a person who kills another shall not inherit
from the person killed. 5 It was held that this statute would only apply to
situations where the rights of the beneficiary were vested at the time of
death. Here the rights were not vested. Since insured could have brought
about the same result by designating his own estate as beneficiary at any
time during his wife's life, it cannot be said that he or his estate "profited"
M
from his wife's death.
In Liles v. Russell" the insured under two group life policies had made
her designation of beneficiary by listing that person's full name and describing his relationship to her as "Finance." Although there was some
evidence that the beneficiary could not have been her fiance because he
was still married to another woman, he was allowed to recover. "Finance"
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had been added as an oppositive and was thus held descriptio personae
rather than a warranty or condition that the beneficiary named was legally
engaged to the insured."
IX.

LOAN RECEIPTS

The cryptic one-page majority opinion in Bergen v. Travelers Insurance
Co."9 unless reversed by the supreme court, promises to turn fictitious loan
receipts into potent devices for limiting indemnity. The insured was involved in a collision with a known uninsured motorist. Under the collision
coverage the insurer "advanced" $3,838 for damages to the automobile and
received a loan receipt for this amount which obligated the insured to
prosecute suit against persons responsible for the loss but to repay the
"loan" only to the extent that net recovery was made by him. The insured
then recovered a judgment against the uninsured motorist in the amount
of $4,437 for collision and other damage and proposed to repay to the
insurer out of his recovery two-thirds of the $3,838 advanced against the
loan receipt. Since he had been forced to hire an attorney at the usual 33
1/3% contingent fee, he reasoned that 66 2/3% of the advanced sum represented the net recovery to which the insurer was entitled under its subrogation claim. It was held that the insurer was entitled to repayment of the
entire $3,838 advanced because it had never contracted to pay for or share
in any part of the insured's attorney fees.70 As pointed out in two trenchant
dissenting opinions, this rationale is indeed difficult to follow. Loan receipts are no more loans than prairie dogs are dogs. They are designed to
allow insurers to enforce their subrogation rights without suing in their own
name because juries do not like subrogation. If the amount owed the insurer were simply "paid" instead of being couched in the form of a fictitious loan, the insurer would have to enforce subrogation directly and
would, of course, pay its own attorney's fees.7 Why should this recovery
be greater just because the insurer obtains subrogation indirectly by the
instrumentality of the loan receipt? A collision policy obligates the insurer
to pay for loss caused by collision in excess of the deductible amount stated
in the declarations. By forcing the insured to stand the legal expense of the
insurer's collecting its subrogated amount, the curious effect of this decision is to whittle down the insured's recovery under his first party insurance to a mere fraction of the "loss caused by collision." Also, and even
more unaccountably, the decision seems to ignore that the terms of the
loan receipt contemplate repayment only to the extent that any net recovery is had against the tortfeasor. Surely net recovery must mean actual
recovery after deduction of litigation expenses including the one-third contingent fee.'
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INSURANCE
X.

NONRESIDENT MOTORISTS

The Nonresident Motorist Act 72 provides service upon the Secretary of
State as the agent for a nonresident who uses the public streets and roads
of this state for vehicular travel. It has no application to tortfeasors who
were residents at the time of the collision but have since removed themselves from the state and changed their residence or who, while maintaining a residence in a sister state, have also retained a residence in this state.
Can one obtain jurisdiction over a "runaway" resident by perfecting
service by publication as explicitly authorized in a 1972 gap-filling amendment of the Uninsured Motorist Act in cases where the uninsured motorist
is known "but resides out of the State, or has departed from the State?"7
Railey v. State Farm Mutual Automobile Insurance Co." answers this
question in the negative. Following earlier Georgia Supreme Court decisions that have held attempts at obtaining in personam jurisdiction in tort
actions by publication to be a violation of due process, the court felt constrained to construe the 1972 amendment in such a manner as to uphold
its constitutionality. This meant limiting its ambit to in rem or quasi-inrem actions. Since these are hardly common, the amendment has become
nearly a dead letter. The Georgia General Assembly may be well advised
to follow the lead of many other jurisdictions and to revise the Nonresident
Motorist Act to include among nonresidents persons who were residents at
the time of the collision but have since moved from this state. It is to be
hoped that such revision would not run afoul of due process.
XI.

RELEASES

Walsh v. Campbell75 exemplifies the tough stance taken by courts of this
state against avoidance of releases procured by an insurer's misrepresentations. The insureds alleged that the adjuster had fraudulently misrepresented the contents of a release. While admitting that they had not read
the release although given a sufficiency of time to do so, they claimed that
their omission and reliance on the misrepresentation was justified by a
confidential or fiduciary relationship which they had enjoyed with the
insurer. They had done business with the insurer for some years and believed its reassuring advertising that it would take care of its customers.
The court made short shrift of this claim by reiterating that a mere
insured-insurer relationship is one of antagonistic interests which cannot
place fiduciary responsibilities upon the insurer. Hence the insureds could
not blindly rely upon the adjuster's statements but were instead under an
obligation to protect themselves by reading the release before executing
it.76
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This mechanistic approach, while not devoid of respectable following,
appears most unfortunate in its failure to distinguish between innocent or
negligent misstatements which induce a mistake of fact that could easily
have been avoided by reading the contract, and deliberate, willful, misrepresentations. Both induce a mistake of fact that could be avoided by
simply reading the contract before executing it. The question is what penalties should we attach to the failure to peruse the document which is
surely no more than negligence and a foolish exercise in gullibility. If the
adjuster's conduct is only negligent, one might well threat the insureds as
authors of their own misfortune and deny them rescission because of their
own contributory fault. But to say that the same fault also serves as a
perfect defense to someone who deliberately tried to and managed to mislead them is like allowing a driver who has willfully run over a pedestrian
to defend himself by showing that the victim was negligent when he failed
to dodge the automobile. The failure to read a release before signing it
should not bar a claim for fraud but should instead go to the credibility of
the claim that fraud is in fact committed. It should not be a matter of
substantive law which bars claims with the precision of a guillotine, but
instead be a matter of evidence only.
Henry v. Allstate Insurance Co." serves as a reminder to attorneys that
the adoption of the Civil Practice Act has not changed the rules as to
pleading fraud. Whether pleaded as a defensive matter or pleaded by a
plaintiff for avoiding a contract, fraud must be pleaded with particularity
by alleging the specific acts giving rise to it. It is thus insufficient for
insureds to assert merely that they had been fraudulently induced to execute a release and trust agreement "by acts and phrases" of a certain
adjuster "which lead them to believe that [these instruments] were in
consideration of release for medical payments made in connection with
'78
their bodily injury.
XII.

UNINSURED MOTORIST STATUTE

In State Farm Mutual Automobile Insurance Co. v. Carlson 9 an unknown hit-and-run motorist struck a government owned vehicle which in
turn struck the vehicle of the insured. It was held that this met the requirement that "actual physical contact must have occurred between the motor
vehicle owned or operated by such unknown person and the person or
property of the insured."80 It was not necessary that there be a touching
between the unknown hit-and-run vehicle and that of the insured. Contact
between an intervening vehicle and that of the insured is sufficient so long
as it is proximately caused by contact between the intervening vehicle and
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the hit-and-run vehicle. The intervening vehicle is thus only an involuntary intermediary and, as it were, an extension of the hit-and-run automobile. " The same case also found that the definition of the statutory term
"uninsured motor vehicle" was intended to be all-inclusive and thus embraced government-owned vehicles for which the operating agency carried
no liability insurance. 2
XIII.

STATUTES

Nearly one half of the states, spurred by consumer agitation and by the
specter of preemptive federal intervention have managed to climb upon
the no fault bandwagon since 1970. While no fault is definitely "in," it
denotes a concept that is replete with more emotive than uniform substantive content. As pioneering automobile insurance schemes no fault plans
represent a crazy-quilt pattern which range from the "tough" American
Insurance Association Complete Personal Protection Plan, which completely abolishes the right to sue in tort, to "ersatz" no fault legislation
which merely adds compulsory first-party coverage for medical expenses
and lost wages while retaining traditional liability coverage. The General
Assembly's recent contribution to the no fault movement, the 1974 Georgia
Motor Vehicle Accident Reparations Act, 83 goes beyond the "ersatz"
schemes but falls short of the "tough" schemes envisaged by some purists.
Although the act is too complex and lengthy to permit of facile summarization, some of the salient features deserve comment."
First, it is a compulsory plan. All owners of motor vehicles must either
buy a policy providing mandated minimum coverages or obtain from the
Commissioner of Public Safety approval for a self-insurance plan which
provides for substantially equivalent coverages and claims handling procedures.8 5 Noncomplince constitutes a misdemeanor.86
Second, it mandates the minimum liability coverage required under the
motor vehicle safety responsibility law and in addition a minimum firstparty no fault coverage in the amount of $5000 per insured injured person
for medical services, loss of earnings, household-help, and funeral expenses. "7 In addition, insurers must provide optional no fault coverage with an
aggregate limit of benefits of $50,000 per person and collision coverage
limited to the cash value of the insured vehicle and up to $10 per day for
loss of its use. The offer of optional and additional coverage must be communicated to the insured in a conspicuous manner. 8
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Third, it makes no fault benefits available to the insured, the insured's
spouse, as well as children and relatives who are living in the same household as the insured. These persons may recover for accidental injury sustained anywhere in the United States or Canada while occupying any
motor vehicle, or while a pedestrian, as the result of being struck by any
motor vehicle. Other persons are also covered throughout the United
States or Canada but only if they sustain accidental injury while occupying
the insured vehicle. If such other person sustains accidental injury while a
pedestrian, as a result of being struck by an insured vehicle, he is covered
only if the injury occurs in Georgia."
Fourth, unlike other plans, it does not reduce first-party recoveries by
deducting collateral benefits which the insured receives from some other
source, such as Blue Cross, workmen's compensation, or wage benefit
plans. 0
Fifth, it continues the present tort system in several important respects:
(1) insured tortfeasors continue to be liable for pain and suffering, styled
"noneconomic" loss, but only if their victims sustained "serious" injuries
defined as injuries involving medical expenses in excess of $500, or resulting in disability in excess of 10 consecutive days, or resulting in death,
permanent disfigurement, a fractured bone, and other listed major
impairments;" (2) Insured tortfeasors continue to be liable for "economic"
loss in excess of the statutory no fault benefits for which their victims are
eligible;92 (3) Insurers and self-insurers providing either mandatory or optional no fault benefits are subrogated to the rights of the person for whom
benefits are provided. Their recoveries from each other are determined by
agreement on the basis of tort law, or, if they fail to agree, by binding intercompany arbitration under procedures approved by the Insurance Commissioner. 3
The advantages of this "package" are obvious. Virtually everybody will
be eligible for reparation either under this own or under somebody elses's
policy. Routine claims will be administratively disposed of without the
delay and the exorbitantly high expense of conflict management one associates with full-dress judicial proceedings. The disadvantages, if one postulates full and expeditious compensation of accident victims as the "ideal"
goal of any no fault compensation system, are equally obvious. Minimum
no fault benefits appear unrealistically low particularly in light of the fact
that the $5000 aggregate limit for each individual contains sub-limits
which, e.g., restrict pay-outs for medical expenses to $2500 and those for
funderal services to $1500.11 Nevertheless, Georgia's reparation plan seems
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a rational step in the right direction which will readily dispose of the bulk
of the "friction losses" caused by the automobile while at the same time
retaining the better calibrated torts system for more serious losses. Interstitious rather than sweeping reforms of the torts system are particularly
justified in Georgia because this state, by virtue of its comparative negligence regime, has already defused the oft-repeated indictment against
conventional torts systems that the traditional defense of contributory
fault works an invidious injustice by cancelling out well founded claims.
A new enactment authorizes the creation of an FDIC type Credit Union
Deposit Insurance Corporation to insure deposits with member credit unions and building and loan associations. 5 Health insurance policies which
provide coverage for family members of the insured are now required to
make that coverage available for newly born children from the moment of
birth," thus eliminating the usual "grace" period which many insurers
have afforded themselves before undertaking coverage for babies.
Other laws passed during this survey period are of a more technical or
administrative character and thus for only limited general interest. They
relate to redefinition of the terms physician and surgeon for certain policies, 7 changes in the documentary requirements for qualifying for certificates of authority, 9 investment of the state employees health insurance
fund,9 and prohibitions restraining certain lending institutions from selling certain kinds of insurance. 19
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