
FEDERAL TAXATION-JEOPARDY TERMINATION
OF THE TAX YEAR-TAXPAYER'S ACCESS TO

INJUNCTIVE RELIEF LIBERALIZED

In Willits v. Richardson' the United States Court of Appeals for the Fifth
Circuit reversed a district court' and upheld the right of a taxpayer to
prove that the method of tax computation utilized by the IRS in a quick
jeopardy termination' of the taxpayer's tax year is "entirely excessive,
arbitrary, capricious, and without factual foundation . . . .", where the
facts evince an IRS intent, unrelated to tax collection, to harass and pun-
ish a taxpayer for association.

Plaintiff in the case was a Mrs. Willits,' known to be living with a
suspected drug dealer, who claimed the tax collectors' actions against her
were motivated by disapproval of her associates and life style rather than
by evidence of illegal activities on her part. Undercover police agents driv-
ing an unmarked car had arrested the plaintiff for speeding but took her
to the narcotics section of the Miami police department rather than to the
traffic element. The officers knew of Mrs. Willits' association with a sus-

1. 497 F.2d 240 (5th Cir. 1974).
2. Willits v. Richardson, 362 F. Supp. 456 (S.D. Fla. 1973).
3. INT. REv. CODE OF 1954, §6851 in pertinent part provides:

(a) Income Tax in Jeopardy.-
(1) In General.- If the Secretary or his delegate finds that a taxpayer designs
quickly to depart from the United States or to remove his property therefrom, or
to conceal himself or his property therein, or to do any other act tending to prejudice
or to render wholly or partly ineffectual proceedings to collect the income tax for
the current or the preceding year unless such proceedings be brought without delay,
the Secretary or his delegate shall declare the taxable period for such taxpayer
immediately terminated, and shall cause notice of such finding and declaration to
be given the taxpayer, together with demand for immediate payment of the tax for
the taxable period so declared terminated and of the tax for the preceeding taxable
year or so much of such tax as is unpaid, whether or not the time otherwise allowed
by law for filing the return and paying the tax has expired; and such taxes shall
thereupon become immediately due and payable. In any proceeding in court
brought to enforce payment of taxes made due and payable by virtue of the provi-
sions of this section, the finding of the Secretary of his delegate, made as herein
provided, whether made after notice to the taxpayer or not, shall be for all purposes
presumptive evidence of jeopardy...
(b) Reopening of Taxable Period.- . . . A taxable period so terminated by the
Secretary of his delegate may be reopened by the taxpayer (other than a nonresi-
dent alien) if he files with the Secretary or his delegate a true and accurate return
of the items of gross income and of the deductions and credits allowed under this
title for such taxable period, together with such other information as the Secretary
or his delegate may be regulations prescribe.

4. 497 F.2d at 245.
5. Mrs. Willits, a divorcee with two children, was receiving $67.50 child support per

month but no alimony payments, was unemployed, and relied on her "benefactor" for contri-
butions. 362 F. Supp. at 459.
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pected narcotics dealer; their search uncovered an unlicensed pistol, some
barbituate tablets claimed to have been purchased by prescription, $4,400
in cash, and an envelope containing slips of paper with nntations and
figures. She was charged with possession of narcotics, unlawfully carrying
a concealed weapon, and speeding. Upon request, she surrendered her
jewelry and other valuables and was subsequently released on $2,000 bond.
The following day the police informed the IRS of what had transpired, and
although the police report indicated that the only drugs revealed in the
search were the disputed pills, the IRS computed from the notations on
the paper found in the plaintiffs purse that she had earned commission
income of $60,000 on sales of $240,000 worth of cocaine during 1973.6 The
IRS notified the plaintiff by letter that her tax year had been terminated
with $25,549 in tax due and payable. Six days after her arrest the IRS
served a notice of levy and seizure upon Mrs. Willits' property held by the
Miami police.

Willits is best understood by an application of the general background
law to the specific theory advanced by the IRS.7 When the IRS determines8

that a tax is in jeopardy within the ambit of section 6851, the collectors
may terminate the taxpayer's taxable period and demand payment of the
tax due for that period upon a finding that the taxpayer intends to do "any
. . .act tending to prejudice or to render wholly or partly ineffectual" 9

collection of the tax for the current year. Since most jeopardy terminations

6. The notation read:
Ceon -3000
Ron 1500
Sit -2000
P 500
C 400
ME 5900

The revenue agent presumed this record showed a list of persons with dollar
amounts after their names and added to this supposition the further speculation
that the notation related to the division of income from a typical drug sale. He
furthermore assumed that "ME" referred to Mrs. Willits and, pyramiding all these
guesses, concluded that her commission on the theoretical transaction would have
amounted to 44%. 497 F.2d at 245.

7. See Laing v. United States, 456 F.2d 853 (2d Cir. 1974); petition for cert. filed, 42
U.S.L.W. 3679 (U.S. May 31, 1974) (No. 73-1808); Chapman v. IRS, 487 F.2d 1393 (2d Cir.
1973); Irving v. Gray, 479 F.2d 20 (2d Cir. 1973).

8. The courts have refused to substitute their judgment for that of the Commissioner of
Internal Revenue in making a determination that a tax is in jeopardy. Transport Mfg. &
Equip. Co. v. Trainor, 382 F.2d 793 (8th Cir. 1967); Lloyd v. Patterson, 242 F.2d 742 (5th
Cir. 1957).

9. See note 3, supra. Recent examples of conduct which has resulted in IRS determination
that jeopardy exists include Irving v. Gray, 479 F.2d 20 (2d Cir. 1973) (arrest for fraud);
Pizzarello v. United States, 408 F.2d 579 (2d Cir. 1969) (arrest for gambling); Rinieri v.
Scanlon, 254 F. Supp. 469 (S.D.N.Y. 1966) (attempting to leave country with large sums of
unaccounted for money).
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involve suspected illegal acts where the party has not maintained records,
the courts have permitted the use of any credible method of reconstructing
income arrived at through good faith. 0 The IRS contends that the author-
ity to assess" a tax based on a jeopardy termination derives from section
6201,12 the general assessment authority, and that the short year tax de-
clared under section 6851 is not a "deficiency"' 3 requiring that statutory
notice be issued but merely a "provisional statement of the amount which
must be presently paid as a protection against the impossibility of collec-
tion."" The only remedy available to the taxpayer who desires to contest
the assessment has been to "pay and sue"'" for a refund, whereas if issued
a "ticket to the Tax Court"'" in the form of the statutory notice of defi-
ciency,"' the taxpayer could litigate before payment of the contested tax.

The discriminate use of the jeopardy termination of the taxable year
with its limited procedural safeguards has generated considerable critical
comment among writers" as well as by those courts' which have provided

10. Examples of credible methods of reconstructing income are taking illegal wagers
seized on day of raid and multiplying by days of terminated period, Fiorella v. Commissioner,
361 F.2d 326 (5th Cir. 1966); commercial linen usage of brothel to establish number of patrons
during terminated period, 57 Herkimer St. Corp. v. Commissioner, 16 F.2d 726 (5th Cir.
1963); contraband in possession at time of arrest as indication of daily inventory and basis
for projected sales, Rambo v. United States, 492 F.2d 1060 (6th Cir. 1974).

11. An assessment is an administrative determination that a certain amount is currently
due and owing as a tax. It makes the taxpayer a debtor in much the same way as would a
judgment. See Bull v. United States, 295 U.S. 247, 259-60 (1935); J. CHOMMIE, FEDERAL
INCOME TEXATION 650 (1968).

12. INT. REv. CODE OF 1954, §6201 provides, in pertinent part:
(a) Authority of Secretary of Delegate.- The Secretary of his delegate is author-

ized and required to make the inquiries, determinations, and assessments of all
taxes (including interest, additional amounts, additions to the tax, and assessable
penalties) imposed by this title, or accruing under any former internal revenue law,
which have not been duly paid by stamp at the time and in the manner provided
by law ....

13. Id. §6211 is definitional and provides, in pertinent part:
For purposes of this title in the case of income, estate, gift, and excise taxes,

imposed by subtitles A and B, and chapter 42, the term "deficiency" means the
amount by which the tax imposed by subtitle A or B or chapter 42 exceeds the
excess of- (1) the sum of (A) the amount shown as the tax by the taxpayer upon
his return, if a return was made by the taxpayer and an amount was shown as the
tax by the taxpayer theron, plus (B) the amounts previously assessed (or collected
without assessment) as a deficiency, over-(2) the amount of rebates . . . made.

14. Ludwig Littauer & Co. v. Commissioner, 37 B.T.A. 840, 842 (1938).
15. Flora v. United States, 362 U.S. 145 (1960).
16. So called in Corbett v. Frank, 293 F.2d 501 (9th Cir. 1961).
17. If it is determined in subsequent cases that the assessment authority to be utilized in

jeopardy termination derives from section 6861 or that the assessment is a "deficiency" within
the meaning of section 6211, a statutory notice of deficiency will issue providing the taxpayer
access to court for a liability determination prior to payment.

18. See Note, Termination of Taxable Years: The Quagmire of Internal Revenue Code
Section 6851, 15 WM. & MARY L. REv. 658 (1974) for an indepth look at the problem.

19. Lewis v. Sandier, 498 F.2d 395 (4th Cir. 1974); Hall v. United States, 493 F.2d 1211
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taxpayer relief. While the United States Supreme Court has recognized the
national need, as provided for in the Anti-Injunction Act,29 to assess and
collect taxes without judicial interference in certain specified circumstan-
ces2' including unlawful activities, in 1932 the Court in Miller v. Standard
Nut Margarine Co. of Florida2 carved a judicial exception to the anti-
injunction rule by holding that the courts may grant injunctive relief where
the facts establish that an illegal tax is being imposed.2 Later, in 1962, the
Court denied injunctive relief in Enochs v. Williams Packing & Navigation
Co.,2 holding that a federal court could enjoin the collection of federal
taxes only if the taxpayer can show (1) that it was clear that under no
circumstances could the government ultimately prevail and (2) that equity
jurisdiction otherwise exists. 9 In such a situation, the extraction is merely
in the "guise of a tax. '2 Injunctive relief is permitted under this test only
if the government's claim cannot be established under the most liberal
view of the law and the facts." These two cases form the parameters of the
requirement for equity jurisdiction in tax cases and have been interpreted
as requiring the taxpayer to suffer "irreparable harm"2 as a result of an
IRS collection of a contested assessment to justify injunctive relief. Hard-
ship alone is insufficient.29

While there is cold logic in the arguments of the IRS that the provisions

(6th Cir. 1974); Rambo v. United States, 492 F.2d 1060 (6th Cir. 1974).
20. INT. REv. CODE OF 1954, §7421 provides, in pertinent part: "(a) Tax.- Except as

provided in sections . . . 6213(a) . . . , no suit for the purpose of restraining the assessment
or collection of any tax shall be maintained in any court by any person .

21. Enochs v. Williams Packing Co., 370 U.S. 1, 7 (1962).
22. 284 U.S. 498 (1932).
23. There was a previous Internal Revenue Service ruling exempting the company from

the tax. Id. at 504.
24. 370 U.S. 1 (1962).
25. See Bowers v. United States, 423 F.2d 1207 (5th Cir. 1970).
26. 370 U.S. at 7.
27. Id.
28. By its terms, bNT. REv. CODE OF 1954, §6213(a) simply removes from operation the

effect of section 7421, thereby allowing the court, in its discretion, to grant or deny injunctive
relief under the traditional and familar rules of equity. Among these is the requirement that
irreparable harm be alleged by the party seeking injunctive relief and shown to be threatened
if no injunction is granted. Hogan v. United States, 367 F. Supp. 1022 (E.D. Mich. 1973).
But see Lisner v. McClanless, 356 F. Supp. 398 (D. Ariz. 1973), appeal pending, where an
injunction was issued under section 6213(a) even where there was an explicit finding that
irreparable harm had not been suffered. The definitions of "irreparable harm" range from
the destruction of business and intangible assests resulting from the levy of an IRS assess-
ment, to the opposite view that the loss of home, business,and worldly possessions is "merely
a hardship." Midwest Haulers Inc. v. Brady, 128 F.2d 496 (6th Cir. 1942); Morton v. White,
174 F. Supp. 446 (E.D. Ill. 1959).

29. See, e.g., California v. Latimer, 305 U.S. 255 (1938); Monge v. Smyth, 229 F.2d 361
(9th Cir. 1956), cert. denied, 351 U.S. 976 (1957); Reams v. Vrooman-Fehn Printing Co., 140
F.2d 237 (6th Cir. 1944).

30. See Note, supra note 18, at 675.
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of section 6851 which permit the taxpayer to reopen his terminated tax
year by filing a return for the contested period could make any court
determination premature, such an action would require that the taxpayer
pay the assessed amount with the filed return, and this presents the prob-
lem. In responding to the question of whether these summary procedures
are a denial of due process,"' the IRS has successfully argued in other
cases32 that no denial of due process exists, because the taxpayer may pay
the amount and then sue for a refund at the end of the tax year. It is this
contention which the Willits court rejected as providing an inadequate
remedy at law.

Although Willits3 declined to address the statutory source of assessment
authority to be utilized in jeopardy termination, the decision provides
interim guidelines for working within existing IRS procedures3 4 to obtain
injunctive relief. While the court recognized the inherent difficulties in
assessing taxable gains from illegal sources when no records are kept, it
declared that there must be more than merely a "gossamer basis for the
drastic actions. . . ."5 Betting tally sheets, wagers receipts, and bagged-
for-street-sale narcotics found in one's possession all" provide a basis for
asserting that illegal gain has taken place, and form an adequate founda-
tion for computing income, but an IRS interpretation of cryptic notations,
not susceptible to reasonable concurrence by an impartial third party,
cannot support the drastic action of a jeopardy termination. This would
appear to be particularly true when no corroborating narcotics are found
in the taxpayer's possession since the Fifth Circuit has held that a combi-
nation of notations and narcotics in one's possession possibly would form
a reasonable basis for assessment. 7 Where the assessment is excessive,
arbitary, and without factual foundation Willits holds that the Govern-
ment cannot ultimately establish its claim so that the first requirement of
the Enochs exception is satisfied. There remains the necessity of showing
the existence of irreparable harm which would justify the intervention of

31. Cf. Fuentes v. Shevin, 407 U.S. 67 (1972); Sniadach v. Family Fin. Corp., 395 U.S.
337 (1969). But see Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974).

32. See 479 F.2d at 20 for a detailed explanation of the IRS theory.
33. In a recent case the court held that §6213(a) entitles a quick termination taxpayer to

an injunction against the assessment and collection of the alleged tax due when the IRS fails
to issue a deficiency notice within 60 days. Clark v. Campbell, 501 F.2d 108 (5th Cir. 1974).

34. Signals indicate a possible change of Service policy. IRS Information Notice 74-16 of
May 31, 1974, to Service personnel outlines procedures to be utilized in jeopardy termination
of taxable years with an uncharacteristic emphasis on procedural safeguards. Assessment
authority was discussed in terms of section 6211 and section 6861 (both provide deficiency
notices and therefore access to the courts), with section 6201 (the no-notice general assess-
ment authority) not mentioned. Whether this is in fact a change of Service policy or a mere
oversight will be answered in future cases.

35. 497 F.2d at 244.
36. For a discussion of this point, see material cited in note 10, supra.
37. See 492 F.2d at 1065.
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equity in the face of the anti-injunction rule.
Previously, the Fifth Circuit had held38 that if there is a possibilty of a

financially ruinous levy during the pendency of a refund proceeding, no
adequate remedy at law is offered. Willits appears to have expanded this
holding to include the return of executed levies when the first Enochs
requirement is met and the failure to return the goods would satisfy the
second requirement. Perhaps more important to the taxpayer is the recog-
nition that harassment39 and punishment 0 of association may be inten-
tional by-products of an IRS assessment justifying equitable intervention.
Willits supports the argument that where the IRS has acted ostensibly
under statutory authority, but the facts disclose that the assessment was
made in bad faith as a device to harass and punish for nontax purposes,
the IRS has illegally exceeded its statutory power. Since Standard Nut
Margarine" permits an injunction to issue where an illegal tax is being
imposed, the Willits decision is on sound footing with both the two-part
Enochs test and the Standard Nut Margarine legality test.

Willits has provided a strategic basis for subsequent cases involving
jeopardy termination and gives important indications that the Fifth Cir-
cuit is now ready to review government actions and exercise independent
judgment of government tax theories involving persons accused of criminal
misconduct." Willits is valuable because it places the government on no-
tice that tax mechanisms which are employed "not as tax collection de-
vices but as summary punishment to supplement or complement regular
criminal procedures"4  may not be turned on citizens suspected of
wrongdoing or used by a government agency to punish association.

JAMES K. LANGE

38. 474 F.2d at 577.
39. See Sherman v. Nash, 488 F.2d 1081, 1084 (6th Cir. 1973), where harassment motive

was the main consideration in providing injunctive relief.
40. Central of Ga. R.R. v. Wright, 207 U.S. 127 (1907) held that taxation only to punish

was unlawful. A fine line distinguishes punishment from penalties. The Internal Revenue
Code now provides that a penalty for non-payment of a tax is itself to be considered a tax
and not punishment. INT. Rev. CODE OF 1954, §6671(a).

41. 284 U.S. at 504.
42. For a discussion of past judicial tendancy to rubber stamp government theories, see

Note, supra note 18, at 697.
43. 497 F.2d at 246.
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