
CONSTITUTIONAL LAW-FEDERAL
EMPLOYMENT-POST-TERMINATION HEARING

SATISFIES DUE PROCESS

In Arnett v. Kennedy' the United States Supreme Court held that a non-
probationary employee can be discharged without a prior evidentiary hear-
ing if such a hearing, along with possible reinstatement and back pay, is
available on administrative appeal. The Court, however, was unable to
reach a majority opinion as to why these procedures satisfy the require-
ments of due process.2

The basic issue on which the Court split concerned what procedures are
required before a person can be deprived of his property right in continued
government employment.3 The appellee here had been dismissed from his
position in the Office of Economic Opportunity although he was later
reinstated with back pay.'

The Court was not writing on a clean slate in this area. Property rights
had already been defined as legitimate claims of entitlement to specific
benefits, 5 and it had been held that due process requires notice and a prior
hearing before various forms of property rights can be taken away., Even
though the types of property involved were diverse and some interests were
considered to be privileges and not rights,' the common thread in all these
cases was that a legitimate claim of entitlement to a benefit cannot be
taken away without procedures which satisfy due process. Notice and prior

1. 416 U.S. 134 (1974).
2. Five opinions were delivered which fill 98 pages of the United States Reports. After all

this verbiage, the Court was still so badly split that no majority could be mustered to support
any holding on the due process issue other than the judgment of the Court.

3. The most important issue other than the due process claim was whether the Lloyd-
LaFollette Act, 5 U.S.C. §7501 (1970) was unconstitutionally vague. The Act gave a measure
of job security to federal civil service employees by requiring that discharges be only "for such
cause as promotes the efficiency of the Service." 5 U.S.C. §750,(a) (1970). Six justices said
the Act was specific enough to afford notice of what conduct would constitute a violation,
416 U.S. at 159-60, and three said it required a person to guess at the consequences of his
conduct and was therefore too vague. Id. at 229-30.

4. Kennedy was an employee of the Office of Economic Opportunity. He was discharged
as a result of charges preferred by his immediate supervisor who also sat as hearing examiner
in his case. Instead of pursuing his right of administrative appeal, Kennedy sued for declara-
tory and injunctive relief. He won a judgment in the district court where the court held the
Lloyd-LaFollette Act unconstitutionally vague and ordered his reinstatement with back pay.
The agency appealed. 416 U.S. at 136-39.

5. Board of Regents v. Roth, 408 U.S. 564 (1972).
6. Fuentes v. Shevin, 407 U.S. 67 (1972) (summary replevin of goods); Bell v. Burson, 402

U.S. 535 (1971) (revocation of driver's license); Goldberg v. Kelly, 397 U.S. 254 (1970) (termi-
nation of welfare benefits); Sniadach v. Family Finance Corp., 395 U.S. 337 (1969) (prejudg-
ment garnishment of wages).

7. The Court has rejected the distinction between rights and privileges. Morrissey v.
Brewer, 408 U.S. 471 (1972).
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hearings were the only procedures held sufficient to allow such deprivation
in these recent cases.' It was against this background that the Court con-
sidered Arnett.

The judgment of the Court was announced in an opinion by Mr. Justice
Rehnquist, concurred in by Chief Justice Burger and Mr. Justice Stewart.,
The opinion pointed out that federal employees had once had no job secu-
rity and that such security as it now exists is derived from the Lloyd-
LaFollette Act." It conceded that Kennedy could be said to have a prop-
erty right in job security, but argued that property rights come from rules
and understandings which secure certain benefits and support claims of
entitlement thereto. This was the basis for the attempt of the plurality to
rule that the district court was wrong in holding that Congress could not
grant a benefit and in the same statute set out the procedures by which
the benefit is secured. The plurality held that the benefit granted in this
case was the right to be discharged only for cause; Congress was thought
to have intended to grant a measure of job' security and to set out the
procedures by which that benefit was to be protected." The purpose of
these procedures was to make the scheme of job security non-burdensome
on the Government. The plurality held that the substantive rights involved
here could not be viewed separately from the procedures set out in the
statute. The opinion went on to note that the Court was skeptical whenever
a litigant attacked a statute on which his rights were based and that the
Court would not pass on a challenge to an act by one who claimed its
benefits. It was stated that when the grant of substantive rights was "inex-
tricably intertwined with limitations on the procedures to be used" to
determine those rights, a person in Kennedy's position had to "take the
bitter with the sweet."' 2 The plurality distinguished Fuentes v. Shevin, 3

Bell v. Burson," Goldberg v. Kelly, 5 Sniadach v. Family Finance Corp.,"
and the due process requirements set out in those cases by saying that due
process is such a broad area and covers so many situations that one set
of universally applicable procedures cannot be found. Since Kennedy's

8. See note 5, supra.
9. 416 U.S. at 135-64.
10. 5 U.S.C. §7501 (1970).
11. The procedures required by Congress call for notice of proposed adverse action, notice

of charges, a reasonable time to file a written answer with affidavits, and written notice of a
decision in the case as soon as practicable with examination of witnesses, trial, and hearing
discretionary with the person holding the hearing. 5 U.S.C. §7501(b) (1970). A hearing with
all the elements of a trial is available on administrative appeal, 416 U.S. at 144 n.12, and
reinstatement and full back pay are available if the discharge is found to be wrongful. Id. at
146.

12. 416 U.S. at 153-54.
13. 407 U.S. 67 (1972).
14. 402 U.S. 535 (1971).
15. 397 U.S. 254 (1970).
16. 395 U.S. 337 (1969).
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right to job security was conditioned on the procedural limitations imposed
by Congress, the Government could act as it did in this case."7 The plural-
ity felt that the purpose of a trial-type hearing is to allow a person, threat-
ened with injury to his reputation caused by discharge for cause, an oppor-
tunity to clear his name, and a post-termination hearing was considered
sufficient to carry out this purpose. Kennedy's argument that his right to
free speech was violated was disposed of by saying that Congress intended
to authorize discharge only for such behavior, including speech, as was
detrimental to the efficiency of the employing agency. Protected speech
was beyond the scope of this authorization. The judgment of the district
court was therefore reversed.

Justices Powell and Blackmun concurred in the result."8 They said that
the property rights in question do come from sources outside the Constitu-
tion, but once granted their protection was controlled by the Constitution.
The question of what procedures are required is a matter of balancing the
competing interests involved. The Government's interest in promoting effi-
ciency and not deterring warranted discharges was viewed as substantial,
while the employee's interest in continued employment and the impact of
an interruption of income were minimized. The concurring Justices held
that, on balance, the present procedures were a reasonable accommodation
of the competing interests involved here.

Mr. Justice White concurred in part and dissented in part."9 He observed
that the plurality's holding that the statutory grant of property rights is
subject to statutory limitations on procedure could not be correct because
its logical consequence is that due process would be satisfied with no re-
quirement for a hearing. The issue is not whether a hearing is required but
when it is required. Mr. Justice White was of the opinion that a hearing is
required at some time before a discharge such as the one here becomes final
because an employee is not completely deprived of his job until the dis-
charge decision does become final. The factors to be considered in deciding
precisely when a hearing is required are the chance that the taking will be
wrongful, the impact on the possessor of temporarily not having the prop-
erty, the risk of notifying the possessor of the existence of proceedings
against him, and the risk of letting the current possessor keep the property
pending the outcome of the proceedings. It was felt that here the risks to
the Government were not great, while the impact on the employee was
considerable. Efficiency nonetheless tipped the balance in favor of the
Government. Mr. Justice White parted company with the other members
of the plurality in the treatment of the issue of whether Kennedy had an
impartial hearing. He observed that impartiality was not denied simply

17. 416 U.S. at 155. The plurality virtually ignored the most flagrant inequity in this case
when it mentioned only in passing that the Regional Director who initiated the proceedings
against Kennedy was allegedly slandered by him, preferred charges, held the hearing (such
as it was), and made the decision to fire Kennedy. Id. at 155 n.21.

18. Id. at 164-71.
19. Id. at 171-203.
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because the hearing examiner was the supervisor of the employee sought
to be discharged but that Kennedy was denied impartiality because his
supervisor was the object of the alleged slander by Kennedy and therefore
was disqualified by his personal interest in the outcome of the case. There-
fore, according to Mr. Justice White, that part of the district court judg-
ment holding that Kennedy was denied his due process rights by failure
to have an impartial hearing should have been affirmed.

Two dissenting opinions were delivered. Mr. Justice Douglas, in a sepa-
rate dissent, took his traditional stance that all balancing of interests must
end on the side of free speech and Kennedy could not be deprived of his
job as punishment for exercising that right. 2

1 It was his opinion that the
only authority given for the discharge was an act of Congress-one which
directly violated the Constitutional mandate that Congress can make no
law abridging freedom of speech.

The main dissent was rendered by Mr. Justice Marshall, joined by Jus-
tices Douglas and Brennan.2 1 Their position was that a statute can create
a property right, but that the Constitution controls due process. Under this
approach, the only balancing to be done is that necessary to decide what
the due process requirement of a hearing" 'at a meaningful time and in a
meaningful manner' "22 means in a particular case. The interest of the
employee here in his continued employment was felt to be considerable;
the result of an interruption of income could be deprivation of the means
of making a living. And this possibility was not obviated by the availability
of back pay, since the Court had never said that a wrong would be permit-
ted if it could later be undone.2 3 The magnitude of this employee's interest
was increased by the fact that nearly 25 per cent of discharge decisions
were at the time of the opinion reversed on administrative appeal, 2 and
the Government's efficiency argument was diminished by the fact that
agencies with pretermination hearings tended to dispose of adverse action
cases faster than agencies without such procedures. 25 The dissenters main-
tained that due process requirements were not intended to promote govern-
mental efficiency but to protect the individual against arbitrary action by
the Government. The right to an impartial hearing officer was thought to
have been violated in this instance, and therefore, according to the dissent,
the district court's judgment should have been affirmed in full.

Probably the best thing that can be said about the Rehnquist-plurality
opinion is that it was not the opinion of the majority of the Court. The

20. Id. at 203-06. Kennedy's speech involved the allegation that his supervisor offered a
$100,000 grant to the head of a certain organization in return for his signature on a statement
against Kennedy and another employee. Id. at 204.

21. Id. at 206-32.
22. Id. at 212, quoting from Armstrong v. Manzo, 380 U.S. 545, 552 (1965).
23. 416 U.S. at 222, citing Fuentes v. Shevin, 407 U.S. 67 at 82.
24. 416 U.S. at 215.
25. Id. at 223-24.
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position taken in the plurality opinion could have far-reaching conse-
quences in the due process area if ever adopted by a majority. The plural-
ity's main premise, that Congress can condition the grant of a substantive
right on contemporaneous procedural limitations, is based on a misconcep-
tion. Although it is true that property rights are created by some source,
such as a statute, other than the Constitution,"6 this fact does not justify
the plurality's leap to the conclusion that the legislature can define and
limit procedure for protecting property rights in any way it sees fit. Due
process and its procedural requirements do indeed come from the Constitu-
tion, as six Justices in this case recognized." The plurality relied on Colten
v. Kentucky2' for its statement that one who avails himself of the benefit
of a statute cannot challenge its constitutionality. This reliance is rather
unusual, since Colten involved criminal procedure and is thus clearly dis-
tinguishable. In fact, that case is much more distinguishable than Fuentes,
Bell, Goldberg, and Sniadach, all of which involved some form of property
interest. While the due process area is so broad that no universally applica-
ble set of procedures can be found, it is most anomalous to distinguish due
process cases in the area of property rights on their facts and then rely for
a holding on a case which involved criminal procedure. The plurality's
holding is more than anomalous, however; it is perilous. As Mr. Justice
White pointed out in his opinion, the logical consequence of letting a
statute define the procedures to be used in protecting a right would mean
that such procedures could be eliminated altogether." Without the proce-
dures to enforce them, rights would become meaningless. Even a hint from
the Supreme Court that such a result might be possible under its holdings
is dangerous indeed.

The concurring opinions are of little more comfort to employees threat-
ened with discharge. The balancing approach taken by Justices Powell and
Blackmun put a great deal of emphasis on the Government's interest in
efficiency, while very little emphasis was placed on the impact on the
employee of losing his job pending appeal. Even Mr. Justice White, who
wrote by far the best opinion on the plurality side, seemed to put too much
weight on efficiency. Although Mr. Justice White quite correctly pointed
out that due process is intended to guard the citizen in his dealings with
the State, his balancing seems to show negative impact on the employee
if there is no pretermination hearing and little inconvenience to the Gov-
ernment when there is such a hearing. As a result of his treatment of the
factors used, one is at a loss as to why Mr. Justice White balanced the
interests as he did. Perhaps it was because of the reinstatement and back
pay provisions. If so, that result is disturbing because such a holding flies

26. Board of Regents v. Roth, 408 U.S. 564, 577 (1972).
27. 416 U.S. at 167 (Powell and Blackmun); id. at 180 (White); id. at 211 (Marshall,

Douglas and Brennan) (dissent).
28. 407 U.S. 104 (1972).
29. 416 U.S. at 178.

19751 NOTES 1433



MERCER LAW REVIEW

in the face of the Court's denunciation in Fuentes of such measures.3 The
redeeming feature of the White opinion is the excellent discussion of the
requirement of an impartial hearing officer. 1' In all likelihood the part of
the district court opinion most deserving of affirmance was the holding
that Kennedy was improperly discharged because he was not tried before
an impartial hearing officer.

Because the separate dissent of Mr. Justice Douglas did not go to the
due process issue, the dissenting opinion relevant to this discussion is that
of Mr. Justice Marshall. He accurately pointed out that many supposed
alternatives open to discharged employees may not exist. Welfare benefits
are not always automatically granted or desired; unemployment compen-
sation may not be available to an employee discharged for cause; private
employment may not be available, and a wage earner may lack the re-
sources to live pending an appeal. The dissenters properly noted that the
constitutional requirement of due process was intended to protect against
such threats as too great a concern for efficiency. Properly distinguished
were cases allowing summary action to protect vital public interests 2 be-
cause no such interest existed here. The dissenting opinion did perhaps
engage in a small amount of hyperbole when it included pension and
insurance benefits as part of the employee's interest, since such benefits
are fully restored or gone forever, depending on the outcome of an appeal.

The conclusion to be drawn from this analysis is that in all likelihood it
is fortunate that no majority position was reached on the due process issue.
The excessive concern for efficiency shown by the plurality and concurring
opinions has rather ominous forebodings. Consolation can be drawn from
the fact that the Rehnquist opinion on how far due process can be limited
has not been adopted as law; hopefully it never will be.

E. LEE SOuTHWELL, Im.

30. 407 U.S. at 82.
31. 416 U.S. at 196-99.
32. Examples cited by the dissenters of emergency situations justifying quick action are

Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594 (1950) (seizure of misbranded drugs);
Fahey v. Mallonee, 332 U.S. 245 (1947) (prevention of failure of banks); Phillips v. Commis-
sioner, 283 U.S. 589 (1931) (protection of internal revenue of United States); Central Union
Trust Co. v. Garman, 254 U.S. 554 (1921) (seizure of alleged enemy assets in wartime); and
North American Cold Storage Co. v. Chicago, 211 U.S. 306 (1908) (seizure and destruction
of contaminated food).
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