
PRACTICE AND PROCEDURE
By R. NEAL BATSON* and BEN F. JOHNSON, III**

The purpose of this survey article is to inform the practitioner of deci-
sions rendered by the Court of Appeals for the Fifth Circuit during 1974
that the authors consider significant or interesting. In addition to opinions
rendered in calendar year 1974, the authors have included several cases
either decided in 1973 but not published until 1974 or decided in 1975. Any
1974 opinions which were discussed in this survey last year have been
omitted this year. The article, with limited exceptions, does not discuss the
jurisdictional and procedural aspects of cases decided in substantive areas
covered elsewhere in this survey issue.

I. JURISDICTIONAL CERTAINTY v. SUBSTANTIVE ADJUDICATION

One of 1974's more interesting jurisdictional decisions was United Farm-
workers of Florida Housing Project, Inc. v. City of Delray Beach, Florida.'
The significance of the United Farmworkers case lies in its being a decision
on the merits of the appeal even though the court recognized that it might
not have jurisdiction over certain of the parties to the appeal. The court
justified its action on "the complex posture of this case, . . . the urgency
with which this appeal has been urged, . . ." and the desire not to engage
in "irresponsible waste of judicial resources .... "2

The plaintiff farmworkers were attempting to build a federally-assisted,
low-income housing project in Palm Beach County, Florida. Their efforts
had been stymied by the refusal of Delray Beach to permit the proposed
project to tie into the city's existing water and sewer systems. The farm-
workers alleged that the refusal was racially discriminatory and had the
purpose and effect of depriving minority farmworkers of equal protection
under the fourteenth amendment and of rights secured by federal civil
rights statutes.

In addition to naming Delray Beach as defendant, the farmworkers also
named the members of the city council, the Palm Beach County Area
Planning Board, its Director, the Florida Department of Pollution Control
and its Director. The jurisdictional problem arose from the Supreme
Court's decision in City of Kenosha v. Bruno.' There the Supreme Court

* Partner in the law firm of Alston, Miller & Gaines, Atlanta, Georgia. Vanderbilt Univer-

sity (B.A., 1963; LL.B., 1966; J.D., 1970). Adjunct Professor of Law, Emory University (1973-
74). Member, State Bar of Georgia.

** Associate in the law firm of Alston, Miller & Gaines, Atlanta, Georgia. Emory Univer-
sity (B.A., 1965); Harvard University (LL.B., 1968; J.D., 1969). Member, State Bar of Geor-
gia.

1. 493 F.2d 799 (5th Cir. 1974).
2. Id. at 802.
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held that a municipality is not a "person" within the meaning of 42 U.S.C.
§1983 (1970) and is not, therefore, a proper party defendant in a suit
brought to secure injunctive relief for deprivations under section 1983.
Thus, the court of appeals found the jurisdiction of the district court, and
hence its own, to be questionable as to Delray Beach, the Palm Beach
County Area Planning Board and the State Department of Pollution Con-
trol as well. The court of appeals, nevertheless, held that these governmen-
tal entities might be subject to jurisdiction under the general federal ques-
tion jurisdiction statute if the requisite jurisdictional amount were present;
a matter to be determined upon remand. Jurisdiction was clear as to the
city council members and the other individual defendant. The court was,
therefore, confronted with a jurisdictional line-up where some of the par-
ties were clearly before it and other of the parties were not.

Although the court cited no authority for a decision on the merits when
its jurisdiction was in doubt as to some of the parties before it, it was not
moving through completely uncharted waters. A similar situation had been
involved in Opelika Nursing Home, Inc. v. Richardson.' There the district
court found that the plaintiffs' claim failed to meet the jurisdictional
amount but went on, nevertheless, to decide that the complaint failed to
state a claim upon which relief could be granted. The court of appeals
remanded the case for further consideration on the jurisdictional amount
question and advised the district court that until a clear decision on the
jurisdictional question had been rendered, any consideration of the merits
was premature. The court insisted on jurisdictional certainty before any
consideration of the substantive questions involved, stating that "jurisdic-
tion takes precedence over the merits" and "[u]nless and until jurisdic-
tion is found, both appellate and trial courts should eschew substantive
adjudication. "I In one of his most colorful phrases, Judge Goldberg wrote:

Recognizing that jurisdictional facts are the very marrow of federal litiga-
tion, we remand for a fleshing out of the bones.6

The court clearly rested its decision on jurisdictional grounds, stating that
substantive adjudication without jurisdictional certainty was "in defiance
of its [the court's] jurisdictional fealty" and contrary to "one of the high
commands on our jurisdictional system."7

The Opelika Nursing Home case did not present a situation as in United
Farmworkers where jurisdiction was clearly founded as to certain of the
parties. Another Fifth Circuit case did. In Russell v. Basila Manufacturing
Co. ,' the court confronted a suit involving four Alabama plaintiffs suing a

4. 448 F.2d 658 (5th Cir. 1971).
5. Id. at 667.
6. Id. at 660.
7. Id. at 667.
8. 246 F.2d 432 (5th Cir. 1957).
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Delaware corporation and three of its officers and directors. The individual
defendants were all citizens of Alabama. The court found the district court
to be without jurisdiction, stating that "[tihe defect was basic and actual,
not formal . . . ."I The district court being without jurisdiction, the Fifth
Circuit concluded that it was also without jurisdiction and remanded the
case for dismissal for want of jurisdiction.

The plaintiffs argued that the Alabama officers and directors whose
presence destroyed diversity were unnecessary, dispensible parties and
could be dropped from the case, thus perfecting jurisdiction. The plain-
tiffs, therefore, asked that the court of appeals render a decision on the
merits of the appeal. The court of appeals insisted on jurisdictional cer-
tainty and refused, stating that the "situation may be changed altogether
by further or different pleadings, new motions, replies, and supporting and
controverting affidavits. . .."10

Judge Rives, in a vigorous dissent, stated that the "improper joinder of
those three defendants did not deprive the court of jurisdiction over the
one.""

Thus, the United Farmworkers case represents a departure from the
court's previous insistance on jurisdictional certainty. The court's opinion
does not make clear whether it considered that it was making any such
departure. The court may have determined that in certain circumstances,
complete jurisdictional certainty must yield to other considerations. The
court referred to "the complex posture of this case, . . .the urgency with
which this appeal has been urged, . . ." and a concern not to engage in
"an irresponsible waste of judicial resources.""2 These factors might well
militate against complete jurisdictional certainty, but courts must analyze
these considerations carefully to avoid the very waste of judicial resources
which the United Farmworkers court found abhorrent. Whether insistance
on jurisdictional certainty in a complex case will cost or save time is not
an easy question. The policy behind refusing to decide the merits of a case
in which jurisdiction is or may be lacking is itself justified on the grounds
of prevention of judicial waste through the elimination of decisions which
are premature and advisory. Finally, if jurisdiction is a constitutional mat-
ter, then such policy considerations may not be appropriate.

HI. "CASE OR CoNTRovERsY": RiPENSS AND MOOTNESS

"Case or controversy," the jurisdictional confine of the federal courts, is
flanked on one side by "ripeness" and on the other by "mootness." These
two doctrines enunciate the reluctance of the federal courts to decide cases
which are either not yet "ripe" or which are "over-ripe."

9. Id. at 433.
10. Id. at 433-34.
11. Id. at 434.
12. 493 F.2d at 802.
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In 1974, the Fifth Circuit confronted the "ripeness" question in two
cases. In Florida v. Weinberger,3 Florida, joined by a number of other
plaintiffs, sought a determination of the validity of a regulation" of the
Secretary of the United States Department of Health, Education and Wel-
fare, which redefined nursing home licensing boards so as to exclude any
board containing a majority of nursing home administrators. 5 Florida's
law required its licensing board to contain a majority of nursing home
administrators.

The plaintiffs sought declaratory and injunctive relief in the Northern
District of Florida. The Secretary moved for dismissal for failure to state
a claim, for lack of personal and subject matter jurisdiction, and for want
of standing. On crossmotions for summary judgment, the district court
granted the Secretary's motion, dismissing as to all plaintiffs except Flor-
ida for want of standing and as to Florida for lack of ripeness. The appeal
presented only the issues of standing and ripeness. The Fifth Circuit re-
stated the two requirements making up the "ripeness" determination:" (1)
the fitness of the issues for judicial decision and (2) the hardship to the
parties of withholding consideration.

As to fitness of the issue for judicial decision, the court found the regula-
tion to be final and actually in effect. There was, therefore, no problem of
the court's becoming entangled in abstract disagreements over administra-
tive policy and no necessity to protect the administrative process from
premature judicial interference. Thus, the court found the issue fit for
judicial decision.

As to hardship, the court noted that Florida was faced with a dilemma,
requiring it either to revamp its statutory and regulatory procedures or risk
loss of its federal funding. The court found that an adverse conformity
ruling by the Secretary could result in immediate and mandatory termina-
tion of funding, either of the non-conforming portion of Florida's plan or,
in the Secretary's discretion, of the entire Florida Medicaid program. 7 The
court found this "calamitous prospect" sufficiently grave to meet the hard-
ship requirement. Thus, both tests having been met, the court reversed the
district court and held that the case was ripe.

International Tape Manufacturers Ass'n v. Gerstein'" involved a Florida
tape piracy statute, making it unlawful to duplicate phonograph records,
discs, tapes and films with the intent to sell for profit the "pirated" mate-

13. 492 F.2d 488 (5th Cir. 1974).
14. 45 C.F.R. §252.10(1973).
15. The Secretary's definition of Board contained the proviso:

[Pirovided that less than a majority of the Board membership shall be representa-
tive of a single profession or institutional category, and provided further that the

noninstitutional members shall have no direct financial interest in nursing homes.
45 C.F.R. § 252.10(3)(1973).

16. Abbott Laboratories v. Gardner, 387 U.S. 136 (1967).
17. 42 U.S.C. §1396c(1970).
18. 494 F.2d 25 (5th Cir. 1974).
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rial. The plaintiff (ITMA), an association whose members manufacture for
sale in interstate commerce tape products made from transferring sound
recordings on phonograph records or discs, argued that the Florida law
conflicted with federal law in granting a perpetual copyright for sound
recordings, thus defeating the federal policy of giving only limited copy-
right protection to such recordings.

The ITMA complaint was filed on January 31, 1972. On February 7,
1972, ITMA filed an "Application for Designation as Class Action and for
Temporary Restraining Order Prohibiting the Enforcement of an Uncon-
stitutional Act" which the district court granted on March 2, 1972. On
March 3, 1972, the defendants filed motions to dismiss on the grounds that
the complaint failed to demonstrate federal jurisdiction, ripeness and ab-
stention. The district court held no hearings, received no evidence or affi-
davits, did not have the benefit of the defendants' answer, had no discov-
ery before it, and had no motions for summary judgment or motions for
judgment on the pleadings before it. Nevertheless, dispensing with further
pretrial activities, the district court on June 13, 1972, issued a 35-page
opinion declaring the Florida statute void and enjoining its enforcement.

The Fifth Circuit said that the abbreviated proceedings before the dis-
trict court explained the fatal flaw in ITMA's case, the lack of a contro-
versy ripe for adjudication. The court complained that it had no record of
evidence but only ITMA's allegations and specifically bemoaned not know-
ing where ITMA's tapes were made or sold or whether ITMA's members
even desired to conduct business in Florida. Further, ITMA did not claim
a specific threat of prosecution by Florida authorities, and nothing in the
record indicated that anyone had been prosecuted or threatened with pros-
ecution. The court concluded that ITMA had shown only "an imaginary
threat to its members' wellbeing" and, therefore, the court had before it
"nothing more than a request for an advisory ruling on the constitution-
ality of Florida's tape piracy law."'" The case was remanded to the district
court "to sharpen the issues controverted,"20 with the further suggestion
that on remand the district court could consider Goldstein v. California,,
in which the Supreme Court upheld a California "tape piracy" statute.

The similarities between Weinberger and ITMA make distinction in
terms of "ripeness" somewhat difficult. In both, the plaintiffs challenged
a statute or regulation which had not yet been actively applied to them.
In neither case had the hardship posed by the statute or regulation moved
beyond the "threatened" stage. In Weinberger, the federal funds had not
been cut off. In ITMA, no tape pirate had been prosecuted. In Weinberger,
the Secretary had not set down a conformity hearing. In ITMA, the state
had not threatened anyone with prosecution. In both, the statute or regula-

19. Id. at 29.
20. Id.
21. 412 U.S. 546 (1973).
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tion sits on the books having some possible in terrorem affect.
The two cases can best be reconciled by viewing the Weinberger case,

not as a "ripeness" case, even though the opinion is full of "ripeness"
language, but rather as a case proscribing premature adjudication. The
controversy might well have been one "ripe" for adjudication if only the
plaintiff had pled that its members were doing business and desired to
continue doing business in Florida. Indeed, the Fifth Circuit opinion recog-
nized that the controversy, if allowed to proceed, might very well "have
been developed to show a controversy ripe for adjudication."' , Thus, the
ITMA case, while couched in "ripeness" language, is really a warning to
the district courts not to make premature decisions.

Responding to the Supreme Court's 1974 lead in DeFunis v. Odegaard,1
the Fifth Circuit recognized mootness in instances where the parties before
it did not. In Locke v. Board of Public Instruction of Palm Beach County,"4

the court found a case involving maternity leaves for school teachers to be
moot. The Palm Beach School Board had a rule which prevented a teacher
from returning to her teaching duties until ninety days after giving birth.
Mrs. Locke, a music teacher in the Palm Beach school system who had
been on maternity leave, applied for reinstatement within a month after
the pregnancy. Within two months of the pregnancy, Mrs. Locke was back
at work, but at a different school and teaching English rather than music.
Later, but within the same school year, Mrs. Locke, at her request, was
moved to a school more convenient to a new home in which she had settled.
At this school she taught her preferred subject, music. Shortly thereafter,
the school board adopted a new maternity leave policy which superceded
the earlier policy. Mrs. Locke's original complaint complained of sexual
discrimination and asked for money damages, an injunction restraining
the school board from implementing any new maternity leave policy
against her in any discriminatory manner and an order returning her to the
teaching of music.

The court of appeals seemed particularly impressed that at the oral
argument, Mrs. Locke's counsel was unable to state any appropriate rem-
edy for the court to award. There was no relief applicable to Mrs. Locke's
situation. The court held that to be cognizable in a federal court, a suit
must be a real and substantial controversy admitting of specific relief. In
the absence of such a controversy, there would be no case or controversy
under article I of the Constitution. The court noted that the mere change
of the school board's maternity leave policy was not, in and of itself,
enough to moot the question. Mootness depended "not at all upon a volun-
tary cessation of activity, but rather depends on the simple fact that Mrs.
Locke's wishes have been complied with. .. .

22. 494 F.2d at 29.
23. - U.S. -, 94 S.Ct. 1704(1974).
24. 499 F.2d 359 (5th Cir. 1974).
25. Id. at 364.
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The application of the mootness doctrine in class actions was a subject
receiving substantial attention. Some of these cases raise interesting moot-
ness issues as to the named plaintiff, as well as the class, and are noted
here: Davis v. Weir"6 (action by tenant against Atlanta water department
for termination of service without notice held not mooted when the ten-
ant's apartment was destroyed by fire after commencement of action);
Cruz v. Estelle" (action by prisoner against Director of Texas Department
of Corrections held not mooted as to prisoner's damage action or to right
of class to equitable relief by prisoner's release from prison); Gooden v.
Mississippi State Universityu (action by three black students attempting
to enjoin permissive use of public facilities at Mississippi State University
by secondary segregation academies held moot after permission was with-
drawn); Merkey v. Board of Regents of State of Floridan (action by two
members of Young Socialist Alliance against the Florida Board of Regents
for official recognition of Young Socialist Alliance on state university cam-
puses held moot because the two members were not students and no pres-
ent student was shown by record to seek recognition); Ballas v. Symm 31

(determination of class status in suit by students seeking to register to vote
attacking use by voting registrar of questionnaire held moot since court
had disposed of merits of claim adversely to named plaintiffs).

I. DivERsrrY JUtISDICrON

Mas v. Perry3 ' provides a helpful summary of diversity jurisdiction,
bringing together and summarizing a large number of cases in the area.
Mr. and Mrs. Mas were married graduate students of Louisiana State
University. Mr. Mas was a citizen of France and Mrs. Mas was from
Jackson, Mississippi. Prior to their marriage, they had both been pursuing
course work and performing teaching duties at Louisiana State University
for a year or less. At the time of the trial in the Middle District of Louis-
iana, they were both living in Park Ridge, Illinois, with the intention to
return to Louisiana where Mr. Mas intended to finish his studies for his
Doctor of Philosophy degree. Their permanent residence intentions were
unclear.

The facts giving rise to the Mas action may well have had some tendency
to precondition the court toward finding jurisdiction. Immediately after
their marriage and upon their return to Louisiana State University, Mr.
and Mrs. Mas rented an apartment from a Louisiana citizen. The owner
of the apartment had placed a "two-way" mirror in their bathroom and

26. 497 F.2d 139 (5th Cir. 1974).
27. 497 F.2d 496 (5th Cir. 1974).
28. 499 F.2d 441 (5th Cir. 1974).
29. 493 F.2d 790 (5th Cir. 1974).
30. 494 F.2d 1167 (5th Cir. 1974).
31. 489 F.2d 1396 (5th Cir. 1974).
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watched them through the mirror during three of the first four months of
their marriage. Mr. and Mrs. Mas sued in the Middle District of Louisiana.
The defendant apartment owner moved to dismiss for lack of jurisdiction,
claiming that there was no diversity. The trial court denied the motion and
the case went on to a jury verdict for Mr. Mas in the amount of $5,000 and
for Mrs. Mas in the amount of $15,000.

The court of appeals repeated tests as to domicile found in earlier cases
to mean "true, fixed and permanent home and principal establishment,
and to which [the party] has the intention of returning whenever he is
absent therefrom .... "32 The court found that a change in domicile may
be effected only by (1) taking up residence in a different domicile with (2)
the intention to remain there. The court thus found that Mr. Mas was a
citizen of France and that Mrs. Mas was a domiciliary of Mississippi,
neither having the requisite intention to permanently reside in Louisiana.
The court discussed the general rule that the wife's domicile follows that
of the husband, pointing out that where a-woman marries a foreign citizen,
application of the rule would result in the wife losing her citizenship in any
state for the purposes of diversity jurisdiction. 3 The court concluded that
for diversity purposes, a woman does not have her domicile changed solely
by reason of her marriage to an alien.

The defendant in Mas also contended that since Mr. Mas had only
recovered $5,000 that his action should have been dismissed for failure to
establish the requisite jurisdictional amount. The court disposed of this by
applying the Supreme Court's test in St. Paul Mercury Indemnity Co. v.
Red Cab Co.3

[T]he sum claimed by the plaintiff controls if the claim is apparently
made in good faith. It must appear to a legal certainty that the claim is
really for less than the jurisdictional amount to justify dismissal. The
inability of plaintiff to recover an amount adequate to give the Court
jurisdiction does not show his bad faith or oust the jurisdiction .... His
good faith in choosing the federal forum is open to challenge not only by
resort to the face of his complaint, but by the facts disclosed at trial, and
if from either source it is clear that his claim never could have amounted
to the sum necessary to give jurisdiction there is no injustice in dismissing
a suit.

The court of appeals was satisfied that the requisite amount was at least
in controversy.

The Fifth Circuit also reviewed two other diversity cases in which the
district court had dismissed the complaints for failure to meet the $10,000

32. Stine v. Moore, 213 F.2d 446, 448 (5th Cir. 1954).
33. This may not be as bad as the court seemed to indicate since the wife might then be

able to sue in a much wider range of federal forums if she were presumed to be an alien and
therefore the beneficiary of 28 U.S.C. §1332(a)(2) (1970).

34. 303 U.S. 283, 288-90 (1938).
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jurisdictional amount. In Case v. McDuffie, Inc" the plaintiff brought an
action for $1,026 in lost wages and medical expenses and $60,000 for pain
and suffering arising out of an automobile accident in which he received a
broken thumb. The court of appeals again recited the test stated in St.
Paul Mercury, but stated that St. Paul Mercury did not require the federal
courts to function as small claims courts. The court of appeals reviewed
the evidence and found that the only medication that the plaintiff ever
received for his broken thumb was a single prescription on the day of the
accident for a mild aspirin compound. The court found that his total
medical bills were less than $250 and expressed doubt that at the plaintiff's
wage rate of $1.65 an hour that any lost wage claim could have significantly
increased the $250 figure. Indeed, the court concluded that had the case
gone to a jury and had the jury returned an award of $10,000 or more that
the court would have been compelled as a matter of law by Gorsalitz v.
Olin Mathieson Chemical Corp.3" to order a remittitur. The plaintiff made
a plaintive plea that he was being deprived of his right to a jury trial. The
court answered that the question was not whether Burns was entitled to a
jury trial but rather where that trial should be. The Fifth Circuit deter-
mined that it was not to be in the federal court.

Carter v. New Orleans Aviation Board3" was dismissed by the Eastern
District of Louisiana for want of the jurisdictional amount after the district
judge had examined medical reports submitted by the plaintiff's own phy-
sician indicating that she had had severe pre-existing degenerative arthri-
tis before the accident giving rise to the claim in the case and that the
medical evidence showed that there had been no aggravation of this pre-
existing condition by virtue of the accident. The court of appeals reversed,
stating that the medical testimony "predicate" to the dismissal for want
of jurisdiction was erroneous. The case may stand for the proposition that
the trial judge in determining whether the jurisdictional amount is met
must look only to the damage evidence and not to the liability evidence.
If there were no evidence that the injury sued on had resulted in any
aggravation of the pre-existing condition, then a directed verdict on liabil-
ity might be in order, but a dismissal for want of the jurisdictional amount
would not be.

Thorington v. Cash" should be of significant interest to Georgia practi-
tioners as an interpretation of the Georgia long arm statute ." The suit
involved allegations that the plaintiff had been induced to buy an interest
in a limited partnership through misrepresentations of the defendant. The
case presented the question whether an action for fraudulent inducement
to contract was one sounding in tort or in contract for purposes of applica-

35. 502 F.2d 969 (5th Cir. 1974).
36. 429 F.2d 1033 (5th Cir. 1970).
37. 493 F.2d 460 (5th Cir. 1974).
38. 494 F.2d 582 (5th Cir. 1974).
39. GA. CODE ANN. §24-113.1 (Rev. 1971).
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tion of the long arm statute. If the suit sounds in contract, then the defen-
dant must be shown to have transacted business within the forum state.
If it sounds in tort, then the court must find that the defendant has com-
mitted a tortious act within the forum state. The court of appeals chose
tort.

To find that the defendant committed a tortious act within Georgia, the
court did not rely on the fact that the defendant had come into Georgia
but rather relied on the allegation that the defendant "personally trans-
mitted the misrepresentations into Georgia either by mail or telephone, or
both."' 0 The court of appeals first found that in Georgia a non-resident who
sends a defective product into the forum state may subject himself to
jurisdiction under the long arm statute. The court then argued by analogy
that it could see no reason why the same principal is not equally applicable
when a non-resident sends material misrepresentations into the forum
state. The court admitted that there were no Georgia cases extending the
long arm statute to such a case, but thought, nevertheless, that the Georgia
courts would agree with the First Circuit's statement in Murphy v. Erwin
Wasey, Inc. :41

We would be closing our eyes to the realities of modem business practices
were we to hold that a corporation subjects itself to the jurisdiction of
another state by sending a personal messenger into that state bearing a
fraudulent misrepresentation but not when it follows the more ordinary
course of employing the United States Postal Service as its messenger.

Interestingly, the First Circuit had also bemoaned that the Massachusetts
courts had not gone as far as the First Circuit wanted to go:

The full reach of the jurisdiction of Massachusetts courts under Chapter
223A §3 is yet to be delineated by the Supreme Judicial Court. We are,
therefore, required to interpret that chapter without such authoritative
guidance, but only with the aid of opinions of courts in other states inter-
preting similar statutes. We are persuaded that, in the absence of any
opinion by the Massachusetts courts to the contrary, Erwin Wasey is
subject to the in personam jurisdiction of the district court under §3(c).' 2

Thus, the federal courts appear generally to be applying state long arm
statutes more liberally than are the respective state courts.

Product Promotions, Inc. v. Cousteau3 interpreted the "engaging in
business" provision of the Texas long arm statute." Suit was brought by a
Texas corporation engaged in the business of product sales and television
promotion against marine explorer and scientist Jacques Cousteau, a citi-

40. 494 F.2d at 587.
41. 460 F.2d 661, 664 (1st Cir. 1972).
42. Id. at 663.
43. 495 F.2d 483 (5th Cir. 1974).
44. ANN. TEx. Civ. STAT. art. 2031b, §3 (1964).
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zen of France and a resident of Monaco, and a group of Cousteau compa-
nies which the court for convenience identified as CEMA, COF, LSC, LRA
and THA. The court of appeals rejected the plaintiff's argument that the
burden of proof was a question of Texas law. The court held that the
burden of proof was a matter of federal law and was on the party seeking
to assert federal jurisdiction and held further that the plaintiff had not
sustained that burden as to any of the Cousteau companies except CEMA.

The contacts which the court found sufficient to constitute "engaging in
business" were (1) a letter from CEMA to the plaintiff in Dallas, Texas,
presumably mailed from Marseilles, France; and (2) delivery by mail to
Dallas of a series of reports and films, the products anticipated under the
contract. The court of appeals stated:

[E]ven if the defendant performs no physical act within the State, activi-
ties outside the State can provide adequate contacts if they have reasona-
bly foreseeable consequences within the State.'5

As to the more general question of whether the assertion by Texas of
personal jurisdiction over CEMA was unfair or unreasonable, the Fifth
Circuit concluded that the maintainence of the suit in Texas would not
"offend traditional notions of fair play and substantial justice" finding
that (1) Texas had a legitimate interest in providing a forum for the suit,
(2) Texas law would "surely be of some relevance in resolving this suit"4

and (3) no inconvenience to CEMA in having to defend the suit in Texas
"rises to the level of denial of due process."' 7

In Hernandez v. Travelers Insurance Co.'" the Fifth Circuit interpreted
the 1964 amendment to the Diversity Statute.'" The plaintiff, a citizen of
Texas, was employed by a Texas employer whose workmen's compensation
policy was issued by Travelers, whose principal place of business and state
of incorporation was Connecticut. If Travelers were deemed to be a citizen
of the state of its insured, then both parties to the action would be treated
as Texas citizens and diversity would be lacking. If Travelers were deemed
a citizen of Connecticut, then the requisite jurisdiction would be present.
Travelers moved for dismissal for want of jurisdiction.

The court of appeals found that a suit by an injured employee directly
against the workmen's compensation carrier was a direct action. It further

45. 495 F.2d at 496.
46. Id. at 498.
47. Id.
48. 489 F.2d 721 (5th Cir. 1974).
49. 28 U.S.C. §1332(c)(1970) provides

that in any direct action against the insurer of a policy or contract of liability
insurance, whether incorporated or unincorporated, to which action the insured is
not joined as a party-defendant, such insurer shall be deemed a citizen of the State
of which the insured is a citizen, as well as of any State by which the insurer has
been incorporated and of the State where it has its principal place of business.
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found that the workmen's compensation policy was one of liability insur-
ance. Therefore, the court found the statute applicable and held that the
insurer must be deemed to be a Texas citizen for diversity purposes.

IV. SumJECr MATTER JURISDIcTION

In Brown v. Georgia Power Co." and Jack's Fruit Co. v. Growers Market-
ing Service, Inc.," the Fifth Circuit reaffirmed the principle that state
courts are charged with enforcement of the federal constitution just as are
the federal courts. When a constitutional issue has been raised in the state
courts, the appropriate reviewing forum is first the state appellate courts,
and then the United States Supreme Court, not the lower federal courts.

In Brown, a condemnee brought a civil rights action against the Georgia
Power Company in the Southern District of Georgia alleging a denial of
procedural due process in the state court eminent domain proceeding. The
trial court granted the Power Company's motion for summary judgment
and the court of appeals affirmed in a per curiam opinion stating:

The proper forum for plaintiff's troubling complaints of denial of proce-
dural due process in the state trial court is the appellate courts of Geor-
gia.5

2

In Jack's Fruit Co., the plaintiff came to the Middle District of Florida
seeking to bar enforcement of a state court judgment against it claiming
that the state court judgment was invalid because of lack of jurisdiction
and notice. The Florida Supreme Court had considered these arguments
in reviewing a state court petition to vacate and stay enforcement of the
Florida trial court's judgment. The Florida Supreme Court rejected the
plaintiff's attack on the judgment. Suit was then brought in the federal
district court to bar enforcement of the state court judgment on the same
ground of lack of jurisdiction and notice. The district court dismissed the
case on res judicata grounds.

The Fifth Circuit affirmed the dismissal stating that in civil litigation,
with the exception of habeas corpus proceedings, federal district courts
lack jurisdiction to review final determination of federal constitutional
questions voluntarily submitted to and decided by state courts. The only
federal review which could have been obtained was in the United States
Supreme Court. The same question was decided by a different panel in
Breland v. Rice.5 3 The Breland court relied on the same authority cited in
Jack's Fruit Co. and held that "[h]aving fully and repeatedly litigated
their contentions in the state courts, they cannot now begin anew in the

50. 491 F,2d 117 (5th Cir. 1974).
51. 488 F.2d 493 (5th Cir. 1973).
52. 491 F.2d at 117.
53. 496 F.2d 89 (5th Cir. 1974).
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federal courts."" These cases reaffirm the proposition that a litigant hav-
ing federal constitutional claims who chooses to litigate them in the state
court system cannot seek review of the state courts' disposition of the
federal constitutional claims except by way of an appeal from the highest
state court to the United States Supreme Court. The litigant will not be
allowed to litigate his constitutional claims in both the federal and the
state court systems. This recognizes the constitutional function of the state
court system in federal constitutional adjudication.

A similar recognition of the role of the state courts is found in Heirs of
Burat v. Board of Levee Commissioners of Orleans Levee District of State
of Louisiana5" as to questions of title and rights in land. The heirs of Hubert
Burat, a Louisiana pioneer who died in 1847, brought a class action claim-
ing ownership of land by Burat which ownership predated the Louisiana
Purchase. The case involved title disputes at various junctures in the chain
of title all the way back to 1803. Burat's heirs maintained that their case
involved a federal question on the theory that the United States has a
continuing obligation to protect Burat's rights by virtue of the treaty obli-
gations in the Louisiana Purchase.

The court of appeals affirmed the district court's denial of federal juris-
diction on three grounds: (1) questions as to title and rights to land within
a state are of primary concern to that state and are not the customary
business of the federal court; (2) the mere fact that title derives from an
act of Congress or a United States patent does not raise a federal jurisdic-
tional question; and (3) federal jurisdiction must appear from the face of
the plaintffs' claim and cannot rest upon the assertion that defenses may
raise federal questions.

The Fifth Circuit interpreted several statutes so as to limit the jurisdic-
tion of the federal courts. In Cason v. City of Jacksonville," the court
vacated a preliminary injunction issued by the Middle District of Florida
prohibiting the City of Jacksonville from permitting the National State's
Rights Party from using the Jacksonville Civic Auditorium for its annual
convention so long as the Party's membership policies discriminated on the
basis of race or color. The court of appeals, following the Supreme Court
decision of Kenosha v. Bruno,57 vacated the injunction on the basis that a
municipality is not a person within 42 U.S.C. §1983(1970) and, therefore,
a federal district court does not have jurisdiction to enjoin a city pursuant
to section 1983.

In Hunsucker v. Phinney1" the court reviewed a suit seeking a declara-
tory judgment that certain betting slips, wager re-cap slips, and other
materials used in a gambling operation were illegally seized and could not

54. Id. at 90.
55. 496 F.2d 1336 (5th Cir. 1974).
56. 497 F.2d 949 (5th Cir. 1974).
57. 412 U.S. 507 (1973).
58. 497 F.2d 29 (5th Cir. 1974).
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be used as evidence against the plaintiff in any action brought by the
Internal Revenue Service for nonpayment of taxes. Hunsucker sought to
obtain an early adjudication of the legality of the seizure by invoking a
limited concept of supervisory and equitable powers of the federal courts
and a seldom used jurisdictional statute, 28 U.S.C. §1356(1970). 5

1 The
court, reasoning that the essence of Hunsucker's suit was that the seizure
was illegal, held that, therefore, the seizure was not under any laws of the
United States and, therefore, section 1356 did not confer jurisdiction in
this action. Finally, the court concluded that the action was essentially a
controversy concerning federal taxes rather than one relating solely to
searches and seizures. Since the Declaratory Judgment Act specifically
excludes federal tax cases,60 the court found that it lacked power to grant
the declaratory relief requested. As to the claim that the case was one
appropriate for equitable relief, the court concluded that no equitable
considerations in the case warranted invoking such equitable jurisdiction.
The district court had found that Hunsucker would not be irreparably
injured, and the Fifth Circuit could find no equitable consideration present
justifying a contrary result.

Johnson v. Mississippi' dealt with removal under 28 U.S.C.
§1443(1)(1970), which allows removal to the federal courts of any action
"against any person who is denied . . . a right under any law providing
for the equal civil rights of citizens of the United States. . . ... The plain-
tiffs in the Johnson case were black citizens of Vicksburg, Mississippi who
had organized a boycott of local businesses for the purpose of gaining equal
employment opportunities. Picketing and leafletting began in March of
1972 and continued until May when forty-nine persons were arrested and
charged with criminal restraint of trade and criminal conspiracy in re-
straint of trade. After their arrest, they sought to utilize the removal stat-
ute claiming that they were denied the civil rights guaranteed them by 18
U.S.C.A. §245.2 The question presented to the Fifth Circuit was whether

59. 28 U.S.C. §1356 (1970) confers upon district courts "original jurisdiction ... of any
seizure under any law of the United States on land or upon waters not within admiralty and
maritime jurisdiction."

60. 28 U.S.C. §2201 (1970) provides: "In a case of actual controversy within its jurisdic-
tion, except with respect to Federal taxes, any court of the United States ... may declare
the rights and other legal relations of any interested party .

61. 488 F.2d 284 (5th Cir. 1974).
62. 18 U.S.C. §245 (1970) provides:

(b) Whoever, whether or not acting under color of law, by force or threat of force
wilfully injures, intimidates or interferes with, or attempts to injure, intimidate or
interfere with . . . (2) any person because of his race, color, religion or national
origin and because he is or has been ... (C) applying for or enjoying employment,
or any perquisite thereof, by any private employer or any agency of any State or
subdivision thereof, or joining or using the services or advantages of any labor
organization, hiring hall, or employment agency; . . . or . . . (5) any citizen be-
cause he is or has been ... participating lawfully in speech or peaceful assembly
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18 U.S.C.A. §245 was a "law providing for the equal rights of citizens of
the United States."

The court found section 245 to be exclusively a criminal statute. The
court stated:

While a variety of acts which interfere with the exercise of civil rights
are made criminal by §245, that statute confers no rights whatsoever.03

The court compared section 245 to the "model" of 42 U.S.C. §§1981 and
1982.4 A petition for rehearing en banc was denied."' Five judges dissented
to denial stating their view that the issue was one of "recurring transcend-
ent importance" and that the original panel's decision was doubtful, if not
erroneous. The dissenting judges referred to the court's previous opinion
as a "sweeping but wholly unrevealing wave-of-the-hand declaration that
§245 'confers no rights whatsoever' "66 and characterized the court's earlier
opinion as "a precedent which will prevent the federal courts from granting
relief in future cases of spurious criminal prosecutions against persons
protesting racial discrimination.""

The dissenting judges' view of the majority holding is too bleak. The
Fifth Circuit, even before the Supreme Court held that the Civil Rights
Acts were express exceptions to the anti-injunction statute, 8 had allowed
injunctions against state prosecutions where it was alleged that the state
prosecutions were being conducted in bad faith for harassment of persons
engaged in the exercise of their civil rights." Where peaceful demonstrators
are harassed by spurious state criminal prosecutions the remedy of a
federal injunction against the state prosecutions can continue to be effec-
tive. The Fifth Cirucit in Johnson held only that all state court proceedings
arguably involving some civil rights activity are not ipso facto removable
to the federal courts.

opposing any denial of the opportunities to so participate-shall be fined not more
than $1,000, or imprisoned not more than one year, or both ....

63. 488 F.2d at 287.
64. 42 U.S.C. §981 (1970) provides:

All persons within the jurisdiction of the United States shall have the same right,
in every State and Territory to make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by white citizens, and shall be subject
to like punishment, pains, penalties, taxes, licenses, and exactions of every kind,
and no other.

42 U.S.C. §1982 (1970) provides:
All citizens of the United States shall have the same right, in every State and
Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell,
hold, and convey real and personal property.

65. Johnson v. Mississippi, 491 F.2d 94 (5th Cir. 1974).
66. Id.
67. Id. at 95.
68. Mitchum v. Foster, 407 U.S. 225 (1972).
69. Machesky v. Bizzell, 414 F.2d 283 (5th Cir. 1969).
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One of the more factually interesting cases decided by the court in 1974
was Simpson v. Wells Lamont Corp.,7" a case in which a Methodist minis-
ter and his wife brought suit for damages against the North Mississippi
Conference of the United Methodist Church and various church officials
and parishoners, local public officers, and community business enterprises,
alleging that the minister's removal as pastor of churches in Webster
County, Mississippi and his subsequent eviction from the church parson-
age violated his federal civil rights and the first, thirteenth, fourteenth,
and fifteenth amendments to the United States Constitution. The pastor
had conducted a "crusade to rectify certain social behavior which he
deemed to be in conflict with church teachings."' The North Mississippi
Conference relieved him of his pastorate. The pastor was first asked and
then later ordered to vacate the parsonage. After a number of delays, the
church officials obtained an eviction order from the local justice of the
peace which was executed by the local sheriff. The district court dismissed
the action on the basis of ecclesiastical immunity stating:

Now, the church is a sanctuary, if one exists anywhere, immune from the
rule or subjection to the authority of the civil courts, either state or fed-
eral, by virtue of the First Amendment."

The district court also granted summary judgment motions on behalf of
the public officials who had been named as defendants, stating that they
were merely executing in good faith a valid order issued by the justice of
the peace and were not, therefore, liable to the pastor.

The Fifth Circuit agreed with the district court that "civil courts are
barred by the First Amendment from determining ecclesiastical ques-
tions ' 7 3 and found that "[tihe interaction between the church and its
pastor is an integral part of church government." 7' The court also affirmed
the district court's summary judgment as to the public officials, finding
that they were "duty bound to execute the order which was valid on its
face" and that "[t]heir good faith compliance with that duty relieves
them of liability.''"

V. ANcILLARY AND PENDENT JURISDICTION

In Warren G. Kleban Engineering Corp. v. Caldwell" the court consid-
ered the permissible extent of the doctrine of ancillary jurisdiction. The

70. 494 F.2d 490 (5th Cir. 1974).
71. Id. at 492.
72. Id. at 493.
73. Id.
74. Id.
75. Id. at 495.
76. 490 F.2d 800 (5th Cir. 1974).
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plaintiff was an electrical subcontractor who sued the members of the
Pontotoc County Board of Education in the state courts of Mississippi for
damages allegedly arising from the board's refusal to accept the company
as a subcontractor in the construction of two school buildings. The school
board removed the case to the federal district court. The district court
accepted jurisdiction, concluding that it had ancillary jurisdiction since
the case was related to the "many faceted aspects of the prolonged litiga-
tion aimed at establishment of a unitary school system in Pontotoc County

''77

Ancillary jurisdiction is a limited exception to the rule that federal dis-
trict courts have jurisdiction only by virtue of the-Constitution or specific
statute. It may be employed when a federal court is presented with issues
or parties so closely related to a matter over which it has jurisdiction as to
make it a part of a single "case" before the court. The policy considerations
supporting the doctrine are judicial economy and the providing of com-
plete justice over one entire "case" in one forum.

The Fifth Circuit in Kleban held that the district court had miscon-
ceived the scope of ancillary jurisdiction. The court found that Kleban was
well outside the established bounds of ancillary jurisdiction since the
plaintiffs had no connection with the desegregation of the county school
and the factual and legal issues were totally different from those involved
in the school cases. The court stated that the issue was not even close since
the case did not fit within any conventional category of ancillary jurisdic-
tion and its retention by the federal courts neither contributed to judicial
efficiency nor to the doing of complete justice among the parties.

This restrictive view of ancillary jurisdiction should be compared with
the Fifth Circuit's expansive view of pendent jurisdiction. In a number of
1974 cases, the Fifth Circuit dealt with appeals involving pendent state law
questions after the federal questions had been dismissed. In Bryan v. Brock
& Blevins Co. ,1 the court was able to avoid determination of the propriety
of the district court's determination of federal securities questions, holding
that the case so clearly established the right of the plaintiff to recover
under general principles of state corporate law that a determination as to
whether the district court correctly decided the federal questions was un-
necessary. The Fifth Circuit affirmed the trial court's decision, not on the
grounds -of federal law, but rather on the basis of state law. It was not clear
that the federal claim was meritorious. Therefore, the court decided the
pendent state question without the jurisdictional hook of a valid federal
question.

In Mobil Oil Corp. v. Kelley"M Mobil Oil Corporation had sued the direc-
tors and members of the Alabama Department of Conservation and the

77. Id. at 802.
78. 490 F.2d 563 (5th Cir. 1974).
79. 493 F.2d 784 (5th Cir. 1974).
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Alabama Oil and Gas Board alleging that it had obtained four oil and gas
leases on land in Mobile Bay. When it applied to the Alabama Oil and Gas
Board for a permit to drill wells on the land covered by the leases, the
board refused permission, even though issuance of such permits had al-
ways previously been routine. The complaint did not specifically allege any
violation of federal constitutional rights, but it did recite that jurisdiction
was invoked pursuant to 28 U.S.C. §§1331, 1332 (1970) and the fourteenth
amendment. The court said that the notion that the fourteenth amend-
ment itself conferred jurisdiction was "inartful," s but held, nevertheless,
that it gave notice of a possible constitutional question. The complaint
was, therefore, held to be sufficient to confer jurisdiction under the general
federal question statute, 28 U.S.C. §1331. The court later found that, in
fact, neither the facts alleged nor the claims made suggested any conten-
tion by Mobil that the failure of the defendant officials to extend the leases
violated any constitutional rights.

The defendants had promptly challenged the district court's jurisdic-
tion. The district court had construed the complaint as contending that
the defendants had taken the plaintiffs property without due process of
law in violation of the fourteenth amendment and, therefore, considered
that the complaint alleged a denial of due process of law which was not
"wholly insubstantial or frivolous."'" The Fifth Circuit, referring to a trend
in the federal courts to hear pendent claims involving pendent parties,
found that since the federal question was not insubstantial or frivolous that
there was pendent jurisdiction of the non-federal claims on which the case
was ultimately decided.

Hudak v. Economic Research Analysts, Inc.8 2 and O'Connell v. Eco-
nomic Research Analysts, Inc.13 were companion cases brought against a
registered broker/dealer and its president for violation of the Securities
Exchange Act' and for common law fraud for losses suffered by the plain-
tiffs in certain securities transactions. The district court entered judgment
for the plaintiff in both cases. The Fifth Circuit, however, found that to
the extent that the plaintiffs actions relied on a violation of the Securities
Exchange Act they were barred by the statute of limitations. The court,
nevertheless, found that the district court was empowered to hear the state
common law claim in the discretionary exercise of its pendent jurisdiction.
The court concluded that considerations of judicial economy, convenience
and fairness to litigants argued in favor of its reviewing the district court's
conclusions on the state law counts as though that were all that had been
decided. In Hudak, the Fifth Circuit reviewed the district court's conclu-
sions on the matter of Florida common law and found nobasis for disturb-

80. Id. at 787.
81. Id. at 788.
82. 499 F.2d 996 (5th Cir. 1974).
83. 499 F.2d 994 (5th Cir. 1974).
84. 15 U.S.C. §§78j(b), 78t(a)(1970).

[Vol. 261260



PRACTICE AND PROCEDURE

ing them. In O'Connell, however, the court was unable to determine from
the district court's findings and conclusions whether or not it had exercised
its discretion to hear the pendent common law claim at all. Therefore, the
court remanded the case to the district court with instructions to make
explicit findings and, if necessary, conduct further proceedings on the
common law claim. After such findings, review of the district court's deci-
sion on the merits of the common law claim would be possible. In both
cases, the court made it clear that the district court did not need to have
jurisdiction over the primary federal claim at all stages of the proceeding
as a prerequisite to decision on the pendent claim.

In Gates v. Collier,85 the Fifth Circuit in a lengthy opinion reviewed
numerous aspects of the conditions and practices in the Mississippi State
Penitentiary at Parchman, Mississippi. The court's review of these prac-
tices measured them not only against the United States Constitution but
also measured them in detail against the standards imposed by Mississippi
law. The court stated in a footnote:

At different points we will discuss the deviation of the Parchman practices
from Mississippi law. Because of the federal claims, this Court has juris-
diction of this case .... Our pendent jurisdiction is not limited to federal
questions, but extends to questions of state law that arise out of the same
operative facts."

Thus, having obtained jurisdiction over a case involving prison practices
by virtue of denial of federal rights, the Fifth Circuit reviewed everything
from the adequacy of medical facilities and medical treatment to food
preparation standards in light, not of the federal constitution, but of Mis-
sissippi Law.

Pendent jurisdiction is exceptional jurisdiction. Therefore, the federal
courts should move with some caution in light of the extensive considera-
tions set out by the Supreme Court in United Mine Workers v. Gibbs.7 The
Supreme Court has emphasized that although the power exists, it need not
be exercised in every case. The doctrine is one of discretion. Where it
appears that state issues substantially predominate, then appropriate ex-
ercise of the discretion may be to refuse the pendent claim. In United Mine
Workers, the Supreme Court stated:

[R]ecognition of a federal court's wide latitude to decide ancillary ques-
tions of state law does not imply that it must tolerate a litigant's effort to
impose upon it what is in effect only a state law case. Once it appears that
a state claim constitutes the real body of the case, to which the federal
claim is only an appendage, the state claim may fairly be dismissed.U

85. 501 F.2d 1291 (5th Cir. 1974).
86. Id. at 1302 n.4.
87. 383 U.S. 715 (1966).
88. Id. at 727.
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In viewing pendent claims, the federal courts should insure that jurisdic-
tion over state law claims is not imposed upon them through attachment
of those claims to federal claims which may not be clearly set out and may
not be substantial. Such a caution is certainly appropriate is dealing with
pendent claims when the federal court has constructed the federal claim
for the plaintiff as in the Mobil Oil case or where the statute of limitations
has run on the federal claim as in the two Economic Research Analysts
cases. If such discretion by the district courts is not tightly exercised, an
unnecessary additional litigation burden can be imposed on the federal
courts over claims which should appropriately be referred to the state
courts in the first instance.

VI. STATUTES OF LIMITATION

A number of significant cases in the application of statutes of limitation
were decided in 1974. Dantagnan v. I.L.A. Local 1418, AFL-CIO9 applied
the general rule that in the absence of any statute of limitations in a federal
statute, the federal courts must look to the forum state's law for the most
closely applicable statute of limitations. In Dantagnan, the plaintiff had
instituted a suit in the Eastern District of Louisiana alleging that a union,
in instituting a dues check-off of three cents per hour, had failed to comply
with the requirements of the Labor Management Reporting and Disclosure
Act of 1959.0 On behalf of themselves and of a class composed of current
and former members of the union, the plaintiffs sought to recover the dues
allegedly illegally collected. The union contended that the action was
barred by the applicable state statute of limitations. The question pre-
sented was which state statute was applicable.

The district court found the action to be one in tort and applied the
Louisiana one-year tort statute of limitations, thus barring the action. The
plaintiffs argued that the action was in quasi contract and was covered by
the Louisiana ten-year statute of limitations. The Fifth Circuit found that
under Louisiana law it was well settled that one set of facts could result
in two causes of action, one in tort and one in quasi contract. The court
found that the plaintiffs had set out a quasi contractual obligation and,
therefore, held that the action was not barred.

A case which should be of significant interest for securities practitioners
is Hudak v. Economic Research Analysts, Inc. 1 Hudak brought an action
for violation of the Securities Exchange Act of 19342 and rule 10b-5. 3 Since
neither the federal statute nor rule has its own statute of limitations, the
district court was required to ascertain the applicable statute. The two

89. 496 F.2d 400 (5th Cir. 1974).
90. 29 U.S.C. §411(a)(3)(1970).
91. 499 F.2d 996 (5th Cir. 1974).
92. 15 U.S.C. §§78j(b), 78t(a)(1970).
93. 17 C.F.R. §240.10b-5(1974).
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choices considered were the general Florida three-year statute for fraud or
the more specific two-year statute contained in the Florida Blue Sky Law
dealing with fraudulent transactions in securities." The Fifth Circuit
found the anti-fraud provisions of Florida law "strikingly similar" to rule
10b-5.11 The court found the congruence between the state and the federal
statutes not to be limited to surface resemblance, but that it extended to
judicial elaborations as well. The court found the similarity between the
Florida provision and federal rule 10b-5 persuasive in holding the Blue Sky
two-year statute of limitations applicable. The court noted by way of a
footnote" that although the Florida Blue Sky statute was applicable, its
application was a matter of federal law. The court noted the rule of the
federal courts that 10b-5 claims accrue when the plaintiff discovers the
fraud and held that this should be carried over in the application of the
Florida two-year statute in lieu of the Florida statutory provision which
measured the two years from the date of sale.

In United States v. Sellers97 the court again affirmed the principle that
state statutes of limitation do not apply to the federal government. The
government sued on a promissory note which had been executed in favor
of a national bank. The loan had been guaranteed by the Small Business
Administration. When the makers of the note defaulted, the note was
assigned to the United States in accordance with the Small Business
Administration guaranty agreement. When the United States brought suit
on the note, the makers asserted the state statute of limitations. The
district court rejected the defense and entered a summary judgment for the
government. The circuit court affirmed, holding that when the government
acquires a derivative claim which is not then barred by the state statute
of limitations, then, at that time, the state statute ceases to run against
the government.

Pettway v. American Cast Iron Pipe Co." and Franks v. Bowman Trans-
portation Co."9 applied earlier decisions holding that state statutes of limi-
tation for the recovery of back pay are tolled by the filing of charges with
the Equal Employment Opportunity Commission. In Guerra v. Manches-
ter Terminal Corp.' the court established a similar tolling rule where an
unfair labor practice charge is filed with the National Labor Relations
Board. This question had not been previously decided by the Fifth Circuit,
but the -court found that congressional purpose would be well served by
extension of the tolling rule to the NLRB context. The court reasoned that
such an extension of the tolling rule would encourage adjustment and

94. FLA. STAT. ANN. §517.21 (1974).
95. 499 F.2d at 999.
96. Id. at 1000 n.5.
97. 487 F.2d 1268 (5th Cir. 1973).
98. 494 F.2d 211 (5th Cir. 1974).
99. 495 F.2d 398 (5th Cir. 1974).
100. 498 F.2d 641 (5th Cir. 1974).
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settlement of grievances short of litigation through use of an administra-
tive body with expertise in employment discrimination problems, while at
the same time preserving the section 1981 remedy. The court concluded
that the policies served by statutes of limitations are not as applicable
where the plaintiff has actively and vigorously pursued the same complaint
in a different forum. The defendant cannot complain that the plaintiff has
slumbered on his rights, that the claim has gotten stale, that memories
have faded, that witnesses have disappeared or that evidence has been lost.
Indeed the defendant is put on notice of the adverse claim at the time the
administrative proceeding is initiated.

The Guerra opinion dealt with the problem of adding defendants addi-
tional to those involved in the earlier administrative proceedings. The
court found that a party not named in the administrative proceeding is in
a different position from those who have participated at the administrative
level. The general policies supporting statutes of limitations do then be-
come applicable and stale claims, fading memories, disappearing evidence
and lack of notice become genuine problems for the defendant. Thus, the
tolling rule enunciated in Guerra does not cover parties who were not
participants in the administrative proceedings which tolled the statute of
limitations. As to these new parties, the statute is not tolled.

VII. STANDING

In Pevsner v. Eastern Air Lines, Inc. 10, the Fifth Circuit applied the oft-
repeated rule that a party who cannot show injury has no standing to sue.
Fairley v. Patterson'2 elaborated on the standing principle. The Fairley
case was an apportionment case; the plaintiffs setting out a class defined
as follows:

3. Plaintiffs are all adult negro citizens of Mississippi and
of the United States and are citizens, residents and qualified
electors of Forrest County, Mississippi.

4. Plaintiffs bring this action on behalf of themselves and
all other persons similarly situated as qualified electors of
Forrest County and as potential candidates for Board of Su-
pervisors of Forrest County, pursuant to Rule 23 of the Fed-
eral Rules of Civil Procedure . . .

The defendants contended that the plaintiffs and their class lacked stand-
ing. The Fifth Circuit repeated the tests which had recently been set out
by the Supreme Court in United States v. SCRAP:'' (1) an "injury in fact"
and (2) that the injury not be so attenuated as to be imaginary. Applying

101. 493 F.2d 916 (5th Cir. 1974).
102. 493 F.2d 598 (5th Cir. 1974).
103. Id. at 603.
104. 412 U.S. 669 (1973).

[Vol. 261264



PRACTICE AND PROCEDURE

this rule, the court held that injury in an apportionment case results only
to those persons domiciled in underrepresented voting districts. The court
found that certain of the voting districts in Forrest County were underre-
presented, while others were not. The plaintiffs had not alleged the voting
district in which they resided and had not alleged that they were underre-
presented. Since the plaintiffs had not specifically alleged residence in any
of the underrepresented districts, the court held that the plaintiffs lacked
standing and could not be proper class representatives of the electors in
these districts.

Florida v. Weinberger' involved a standing problem fit for use in a
textbook. The facts in the Weinberger case have been more fully set out
earlier in the discussion of ripeness. The plaintiffs were Florida, the Florida
nursing home administrator licensing board, its individual members, the
National Association of Boards of Examiners for Nursing Home Adminis-
trators, the Florida Nursing Home Association, the American Nursing
Home Association, and the American College of Nursing Home Adminis-
trators. The Fifth Circuit had no difficulty in finding that Florida had
standing since Florida regulations were being supplanted by HEW regula-
tions. With regard to the standing of the non-state plaintiffs, the court
referred to those Supreme Court cases requiring an injury in fact and
requiring that the interest being injured be arguably within the zone of
interests protected or regulated by the statute which the questioned regu-
lation interprets.06 The court pointed out that under SCRAP the interest,
if within the zone of protected interests, need be nothing more than "an
identifiable trifle."'0 7 Finally, the court noted that a special concern with
the purposes of the statute, no matter how devout or long maintained, will
not by itself suffice to give a plaintiff standing. 08 Applying these standing
tests to the various plaintiffs, the court found that the Florida licensing
board had standing since the HEW regulation attacked related to its own
composition. The court found that the nursing home administrator mem-
bers of the board had standing since at least one of their seats on the board
would probably be lost, and it could not be known in advance which one
of the board members would be affected. One of the non-hospital adminis-
trator board members was deemed to have standing by virtue of a financial
interest in a nursing home. The other two board members, a physician and
a member of the public at large, had no special interest and would not be
disqualified by a decision upholding the Secretary's regulation. Therefore,
they were held not to have standing. The National Association of Boards
of Examiners for Nursing Home Administrators was held to have standing
since certain of its members had standing, i.e., the members of the board

105. 492 F.2d 488 (5th Cir. 1974).
106. Data Processing Serv. Organizations, Inc. v. Camp, 397 U.S. 150 (1970); Barlow v.

Collins, 397 U.S. 159 (1970).
107. 492 F.2d at 494.
108. See Sierra Club v. Morton, 405 U.S. 727 (1972).
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who were nursing home administrators. The American College of Nursing
Home Administrators claimed an interest in not being required to admit
into the profession persons licensed under the Secretary's regulation. The
Fifth Circuit found this interest "faint and tenuous,"' 9 but found that it
was at least "an identifiable trifle" under SCRAP and, therefore, war-
ranted a finding of standing. As to the Florida Nursing Home Association
and the American Nursing Home Association, the court found that they
had alleged no discernable interest at stake other than a general concern
over the qualifications of administrators in the field. The court found this
to be insufficient and ruled that these two associations lacked standing.

VIfi. THREE JUDGE COURTS

In 1974, the Fifth Circuit was confronted with adjusting to the Supreme
Court's 1973 decision in Goosby v. Osser" and its 1973 en banc decision
in Sands v. Wainwright."' The Goosby case considered the extent of the
obligation to convene three judge courts under 28 U.S.C. §2281(1970). The
Supreme Court held that the district court could refuse to refer a case to
a three judge court only upon a finding that the constitutional attack being
made on a state statute was "constitutionally insubstantial" which was
defined in terms like "essentially fictitious," "wholly insubstantial," "ob-
viously frivolous," and "obviously without merit."

The Fifth Circuit reviewed a number of cases against the Goosby test in
1974. Kline v. Rankin"2 involved the 90-day residency requirement estab-
lished by the State of Mississippi for anyone desiring to take the Missis-
sippi bar examination. The plaintiffs sought a declaration that the Missis-
sippi law setting up the 90-day residency requirement was unconstitutional
and also sought an injunction against enforcement of the residency require-
ment. The defendants, the chairman and members of the Mississippi
Board of Bar Admissions, filed a motion to dismiss on the ground that the
complaint failed to state a claim because of the res judicata effect of a
judgment in a previous suit, Lipman v. Van Zant."3

The Lipman case had been brought at a time when the Mississippi
statute provided for a one-year residency requirement. A three judge panel
considering the constitutional attack made upon the statute determined
that the one-year residency requirement was unconstitutional since it did
not bear a rational connection with an applicant's fitness or capacity to
practice law. The three judge court in Lipman, however, expressly ap-
proved a ninety-day residency requirement for bar examination appli-
cants, stating:

109. 492 F.2d at 495.
110. 409 U.S. 512 (1973).
111. 491 F.2d 417 (5th Cir. 1973).
112. 489 F.2d 387 (5th Cir. 1974).
113. 329 F.Supp. 391 (N.D. Miss. 1971).
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These are, without doubt, reasonable requirements according to defen-
dants a chance to conduct in each case a meaningful and careful investiga-
tion; they are not oppressive to the applicant. Thorough investigation into
the character of the bar applicant is imperative if the state is to genuinely
represent to the public good character "when it authorizes an applicant
to practice law.""'

The district court in the Kline case granted the motion to dismiss on the
basis of the res judicata effect of the decision in Lipman. The court of
appeals reversed the district court on two grounds. First, the court of
appeals said that the class representative in Lipman, by failing to appeal
the Lipman decision, prevented that decision from having a res judicata
effect as to other members of the class."5 Second, the court pointed out
that there was in the Kline case an additional class of plaintiffs made up
of indigent persons allegedly unable to obtain adequate legal representa-
tion because of the operation of the Mississippi scheme regulating who
might take the bar examination. Because of this second class of plaintiffs,
a class not present in Lipman, a basis of recovery different from that
asserted by the non-resident bar applicant class might be proved. Thus,
the Fifth Circuit remanded the case to the district court for convening of
a three judge panel.

The Kline court was probably correct in its analysis of whether or not
the Lipman decision was technically res judicata as to the plaintiffs in
Kline in light of the earlier decision in Gonzalez v. Cassidy. The Fifth
Circuit was also probably correct in stating that the class of indigent per-
sons alleging that they were unable to obtain adequate legal representation
because of the Mississippi bar examination scheme was a somewhat differ-
ent class than had been involved in the Lipman case. Neither of these
considerations, however, really went to the question of the constitutional
substantiality of the claim made in the Kline case in light of the express
adjudication made in the Lipman case. The Lipman court quite clearly
upheld the constitutionality of the 90-day residency requirement set up by
Mississippi law. Once that point is conceded, it does not seem to make the
attack on the Mississippi statute any more "substantial" to interchange
new names of new plaintiffs or indeed new classes of plaintiffs to make the
constitutional attack. The Supreme Court in Goosby held that a claim is
insubstantial when previous decisions foreclose the subject and leave no
room for inference that the question sought to be raised can be the subject
of controversy. Thus, analysis of whether the claim is "constitutionally
insubstantial" for purposes of convening a three judge court should focus
on the substantiality of the constitutional attack and not on the similarity
of the parties making the attack.

114. Id. at 402-03.
115. See Gonzalez v. Cassidy, 474 F.2d 67 (5th Cir. 1973).
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Fonseca v. Hidalgo County Water Improvement District #2116 and
Jimenez v. Hidalgo County Water Improvement District #2111 were com-
panion cases attacking various aspects of the Texas statutes governing
elections of water district directors and notice requirements concerning
meetings of the water districts. In Fonseca, the plaintiffs attacked the
constitutionality of the Texas requirement that any person seeking election
as a water district director be a resident of the state, own land subject to
taxation in the water district, and be at least 21 years of age. The plaintiffs
attacked the requirement that the potential director own taxable land as
establishing a constitutionally impermissible precondition for running for
office based on wealth in violation of the equal protection clause of the
fourteenth amendment. The defendant water district contended that the
constitutional attack was insubstantial and therefore did not require the
convening of a three judge court.

The basis for the district court's action was the Supreme Court's 1973
decision in Salyer Land Co. v. Tulare Lake Basin Water Storage District"8

and Associated Enterprises, Inc. v. Toltec Watershed Improvement
District."' In those cases, the Supreme Court upheld California and Wyo-
ming water district franchise requirements limiting the vote to land own-
ers. The plaintiffs contended and the Fifth Circuit agreed that their case
was substantially different from the cases which had been presented to the
Supreme Court. The distinction between the Fonseca case and the Salyer
case which the court found persuasive was that in Salyer the water district
had relatively limited authority, whereas in Fonseca the water district was
concerned with a broader range of authority including "not only control
and distribution of water for irrigation purposes but also for all other useful
purposes, including reclamation, drainage, conservation and development
of forests, water and hydroelectric power, as well as navigation of coastal
and inland waters, etc."'2 This distinction when examined in light of the
Salyer opinion, if it exists at all, is so slight as to be unpersuasive. The
Salyer majority opinion emphasized that the California statute set up
water districts to plan projects and execute projects for the acquisition,
appropriation, diversion, storage, conservation, and distribution of water.
The opinion found that the powers of the water districts extended from
storage and distribution of water to drainage and reclamation works con-
nected therewith, and the generation and distribution of hydroelectric
power. The dissenting opinion written by Justice Douglas summarized the
powers of the district as including irrigation, storage of water, drainage,
flood control, and generation of hydroelectric energy. Thus, in terms of the
powers of the water districts in Salyer as compared to the powers of the

116. 496 F.2d 109 (5th Cir. 1974).
117. 496 F.2d 113 (5th Cir. 1974).
118. 410 U.S. 719 (1973).
119. 410 U.S. 743 (1973).
120. 496 F.2d at 111.
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water district in Fonseca, the distinction does not appear to be substantial,
if there is any distinction at all. Thus, the refusal of the court of appeals
to affirm the district court's conclusion that the constitutional question
was insubstantial may be attributable only to an unwillingness to label any
claim "wholly insubstantial," "obviously frivolous," "obviously without
merit." Such reluctance may be precisely what the Supreme Court in-
tended to encourage when it wrote the Goosby opinion. If so, then the
burden which is placed on the federal judicial system to convene three
judge courts to hear claims of the relative "substantiality" of Fonseca and
Kline will be a substantial one. In Jimenez, Fonseca's companion case, the
Fifth Circuit again remanded for convening of a three judge court, being
unable to say that the constitutional attack was "essentially fictitious,"
"wholly insubstantial," "obviously frivolous," or "obviously without
merit." 2'

In Newman v. Alabama"2 the court confronted once again the trouble-
some problem of when is a constitutional attack on state "practices" a
constitutional attack on the statutes, rules and regulations underlying the
"practices" for three judge court purposes. During the previous year, the
Fifth Circuit decided Sands v. Wainwright,2 3 an en banc decision on four
distinct appeals, each appeal involving a challenge to state prison prac-
tices. The court in Sands concluded that in certain contexts the distinction
between practices and regulations was artificial, that it was a distinction
without a difference. The practices under attack in the Sands cases in-
volved the subjecting of inmates to solitary confinement and loss of good
time allegedly without requisite due process guarantees and the reading
and censoring of attorney-inmate correspondence. The Fifth Circuit in
Sands stated that no particular rule or regulation of the Texas Department
of Corrections was being attacked as being constitutionally offensive or was
being sought to be enjoined. The court found:

The entire thrust of plaintiffs' argument, however, is that the Rules and
Regulations, as a whole and as applied, are constitutionally deficient
standing alone. More complete and specific regulations must be mandated
in order to assure that the present "practices" will not be continued. 2'

121. In Wurzer v. Univ. of Houston, 487 F.2d 612 (5th Cir. 1973), the Fifth Circuit dealt
with a constitutional attack on the tuition fee schedule at the University of Houston which
set out different tuition rates for residents and non-residents. Although the case appeared to
be on all fours with Starns v. Malkerson, 326 F.Supp. 234 (D. Minn. 1970), aff'd, 401 U.S.
985 (1971), the Fifth Circuit found that the question posed was not constitutionally insub-
stantial, but specifically noted that the Supreme Court opinion in Starns had recently been
questioned by Justices Marshall and Brennen in their concurring opinion in Vlandis v. Kline,
412 U.S. 444 (1973).

122. 503 F.2d 1320 (5th Cir. 1974).
123. 491 F.2d 417 (5th Cir. 1973).
124. Id. at 428 (emphasis in the original).
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In Newman, the Fifth Circuit described Sands as standing for the proposi-
tion that the failure to explicitly challenge the constitutionality of a spe-
cific regulation will not vitiate the need to convene a three judge court
where the relief sought, if granted, would inexorably condemn promul-
gated rules and regulations even though they were not specifically chal-
lenged.

The court in Newman was concerned with a challenge to the quality of
medical care dispensed to inmates in the Alabama Penal System. The
Fifth Circuit found the Newman case to be "fundamentally different" from
Sands and apprehended a "salient qualitative distinction"' between the
confinement disciplinary procedures and mail censorship practices in-
volved in Sands and the caliber of medical care attacked in Newman. The
court in attempting to describe this "salient qualitative distinction" found
that the punitive confinement disciplinary procedures and the mail censor-
ship practices involved in the Sands cases were amenable to codification
in regulation form and, indeed, in certain instances had been reduced to
regulation form. By contrast, the court found that the caliber of medical
care in the Alabama Penal System was not governed by any uniform prac-
tice or procedure and that it would be "sheer sophistry" to suppose that
Alabama could undertake to codify in regulation format statewide stan-
dards for prison medical care.'2' The court found a second difference to be
that a decision granting the requested relief in the Newman case would not
"eviscerate" any Alabama regulatory or statutory enactments.'2 Thus, the
basic policy consideration supporting three judge courts against having one
federal judge invalidate a state statute or regulation was not invoked by
the facts of Newman. Finally, the court noted that in the Sands group of
cases the states had admitted that the practices were uniform and state-
wide, but had denied that they were unconstitutional. In Newman, Ala-
bama denied that any uniform practices existed. The Fifth Circuit con-
cluded that to countenance the application of Sands to the Newman fact
situation would work an "unprecedented expansion of the jurisdiction of
three judge courts and would erode the customarily constrictive view of
three judge court jurisdiction which the Supreme Court has mandated.' '2 8

For all the talk of "salient qualitative distinctions,'I the Newman case
.suggests a reluctance by the Fifth Circuit in extending Sands. It is cer-
tainly not impossible to imagine that minimum standards of prison medi-
cal care could be reduced to regulation format. The Fifth Circuit's reluct-
ance to require three judge courts to hear all prisoner complaints concern-
ing prison conditions and practices is understandable. It is interesting,

125. 503 F.2d at 1327.
126. Id.
127. Id.
128. Id. at 1328.
129. Id. at 1327.
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nevertheless, to contrast the court's constrictive view of three judge court
jurisdiction in the "practices-regulations" area with its liberal approach in
the "constitutionally substantial" area.

The court of appeals in 1974 assiduously considered whether cases were
appropriate for three judge courts even when the parties before it had been
apparently unconcerned to have the cases so considered. The consideration
of the three judge question in Newman was at the initiation of the court
of appeals. The issue had not been raised by the parties in the trial court
and had not been raised by the briefs on appeal. In Ingraham v. Wright'
the court again considered the question of the appropriateness of conven-
ing a three judge court even though the issue had not been presented by
the parties to the appeal. The court in Ingraham specifically stated that
"consent, either implied or express, cannot authorize a single judge to hear
a case that falls within the terms of 28 U.S.C. §2281.1' 13

1

In Johnson v. Netterville32 a non-tenured faculty member under a one-
year contract with Southern University, a Louisiana state college, was
summarily discharged pursuant to a Louisiana statute which proscribed
interference or disruption with the "normal educational process."' 1 The
dismissed faculty member brought an action under section 1983 seeking a
temporary restraining order and a permanent injunction requiring rein-
statement with back pay and compensatory damages, claiming that his
discharge without a hearing denied him due process of law. The district
court had dismissed the claim for failure to exhaust available state admin-
istrative remedies. On appeal, the Fifth Circuit noted the three judge court
issue even though the issue had not been raised by either party in the trial
court or on appeal. The court found that any injunction, negative or posi-
tive, would have the effect of requiring university officials not to follow the
procedures prescribed by Louisiana statutes of statewide application.
This, the court found, "regretfully compels us to conclude that this litiga-
tion falls within the exclusive satrapy of 28 U.S.C.A. §2281, one of our
three judge court acts which history proves to be both awkward and unnec-
essary.""I The court's criticism of the three judge court statute as awkward
and unnecessary is not new.'3

IX. CLASS ACTIONS

The most significant class action case in 1973 was Huff v. N. D. Cass
Co. of Alabama.'38 In 1974, the Fifth Circuit was confronted with applying

130. 498 F.2d 248 (5th Cir. 1974).
131. Id. at 252.
132. 488 F.2d 394 (5th Cir. 1974).
133. LA. STAT. ANN - REV. STAT. §§17:3101-09 (1974).
134. 488 F.2d at 396.
135. The Sands v. Wainwright opinions refer to the three judge court statute as a "statu-

tory straight jacket" and an "administrative monstrosity." 491 F.2d at 431.
136. 485 F.2d 710 (5th Cir. 1973).
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and explaining the Huff decision. Huff was significant because it elabo-
rated on the difficult question of the timing and scope of inquiry by a
district court with respect to the "maintainability" of a class action. Huff
recognized the dilemma between two conflicting policies-"one of which
says find out about the plaintiff's claim at an early state and the other of
which says just don't find out too much ... ."I" The Huff decision en-
couraged the district courts to take a preliminary look at the named plain-
tiff's claim in order to determine whether or not the named plaintiff had
the requisite "nexus" with the class. The Huff decision suggests that if
after such preliminary viewing, it is determined that the named plaintiff
has no "nexus," then the inquiry should be terminated and the action held
to be not maintainable. "Nexus" is not, however, the same as a winning
claim. The court may determine after the preliminary inquiry that the
plaintiff has "nexus" with the purported class, but that his individual
claim is not a winning one. In such an eventuality, the case should proceed
as to the class even though the named plaintiff has a losing claim.

Francis v. Allied Service Co. of Texas'39 was a class action brought by a
black employee of the Allied Service Company of Texas, Inc. following his
discharge after a one-month probationary employment period, alleging
racial discrimination in employment practices. The trial court found that
termination of the named plaintiff was not racially motivated and, there-
fore, entered judgment for the defendant and dismissed the class action on
the ground that the named plaintiff had not been subjected to any unlaw-
ful employment practices or been deprived of any federally protected
rights. The Fifth Circuit agreed with the district court's determination as
to the named plaintiff, finding its determination that the discharge was not
racially motivated to be amply supported by the record. The Fifth Circuit
noted, however, that the district court did not consider whether the plain-
tiff had sufficient nexus to permit him to maintain the class action, even
though his claim was a "losing" claim. The Fifth Circuit "without intimat-
ing in the slightest any view of the merits" remanded the case for further
proceedings in order that the district court might "'review the facts...
and, applying the correct legal standards, decide whether plaintiff has the
nexus required by Rule 23 to permit him to maintain the class action

' "139

Bolton v. Murray Envelope Corp. 1i4 was a similar case. The court of
appeals affirmed the district court's determination that the named plain-
tiff had been discharged for substandard production, holding that the dis-
trict court's determination was not "clearly erroneous." Unlike the appel-
late review in Francis, the Bolton court did not remand for a nexus deter-

137. Id. at 714.
138. 486 F.2d 597 (5th Cir. 1973).
139. Id. at 598-99, quoting from Huff v. N.D. Cass Co., 485 F.2d 710, 714 (5th Cir. 1973).
140. 493 F.2d 191 (5th Cir. 1974).
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mination but made a careful examination of the evidence which had been
presented on the class discrimination contentions and found that the dis-
trict court should have held for the class as to the title VII1' violations and
should have, therefore, formulated an appropriate remedial decree as to
the class. The Fifth Circuit, thus, implicitly found that the named plaintiff
had sufficient "nexus" to support the action of the class.

Jack v. American Linen Supply Co. 142 presented a similar situation. Mrs.
Jack sued the American Linen Supply Company, both individually and as
a class representative, alleging racial discrimination in violation of title
VII. The district court found that Mrs. Jack's discharge was not for racial
reasons. The court of appeals found ample evidence to support the district
court's determination in this regard and affirmed the dismissal of Mrs.
Jack's individual claim, holding that the district court's determination was
not clearly erroneous. The Fifth Circuit then reviewed the district court's
dismissal of the class action which stated only that "[tihere are no numer-
ous members of any alleged class which could possibly be represented by
the plaintiff in this case.""' The Fifth Circuit found that this language
could indicate either that the district court concluded that the alleged
class was not so numerous that joinder of all members was impractical
under Federal Rule of Civil Procedure 23(a)(1) or, on the other hand, that
the court concluded that Mrs. Jack had no "nexus." The Fifth Circuit
examined the complaint and found that neither conclusion appeared valid
since the alleged class appeared sufficiently numerous for class action
purposes and since Mrs. Jack appeared to be a member of the alleged class
and a proper representative to press a title VII racial discrimination claim,
despite the fact that her own individual claim was not a winning one. The
Fifth Circuit bemoaned the lack of information provided by the district
court, stating that the reasons given for the dismissal were not made ex-
plicit, and the hinted reasons were not sufficient to support an affirmance.
Therefore, the dismissal of the class action was vacated and the matter
remanded to the district court for reconsideration in light of the Huff
standards.

Cognizant that the district court decisions after Huff indicated a lack
of appreciation for the subtleties of Huff, the Fifth Circuit in Long v.
Sapp"' elaborated on what had been decided in Huff. The court noted that
Huff did not permit any relaxation of the requirement that the named
plaintiff demonstrate membership in the purported class. The court em-
phasized that in order for the named plaintiff to be a proper representative
of the class he had to establish "nexus" with the class and its interests and
claims. The court conceded the possibility of some overlap of consideration
and, therefore, some confusion stating that

141. 42 U.S.C. §2000e (1970).
142. 498 F.2d 122 (5th Cir. 1974).
143. Id. at 124.
144. 502 F.2d 34 (5th Cir. 1974).
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some of the same factors that demonstrate a plaintiff's non-membership
in the purported class may also spell defeat on his individual claim. How-
ever, consideration of these factors in deciding the class membership ques-
tion does not constitute improper consideration of "the merits" of plain-
tiff's individual claim."15

The court found the district court's decision in Long v. Sapp that the
named plaintiff lacked "nexus" to be erroneous:

Having shown herself to be a black and a former employee, albeit lawfully
discharged, she occupies the position of one she says is suffering from the
alleged discrimination. She has demonstrated the necessary nexus with
the proposed class for membership therein. As a person aggrieved, she can
represent other victims of the same policies, whether or not all have expe-
rienced discrimination in the same way . . . . The scope of the claim is
broad enough to include former, as well as present and prospective em-
ployees.' 6

The court of appeals reversed and remanded for consideration of the class
claim under the remaining requirements of rule 23.

A recent Fifth Circuit opinion in Wells v. Ramsay, Scarlett & Co."7

approached the same problem and affirmed a district court finding of no
nexus. Wells was a black foreman, discharged from his position with a
stevedoring company allegedly for racially discriminatory reasons in viola-
tion of title VII. In addition to seeking relief on his own discharge, Wells
sought class action relief on behalf of a class consisting of "black longshore-
men who were or who might be employed by defendant employer." The
district court held that the suit could not be maintained as a class action
because the plaintiff's position and grievances were such as not to be
representative of the class. The Fifth Circuit affirmed the district court
finding of no nexus. Persuasive to the court of appeals was the fact that
the plaintiff was a foreman rather than a longshoreman. The court pointed
out that the plaintiff did not seek to represent a class of black foremen.
He was a salaried employee, employed on a monthly basis, who supervised
longshoremen. Indeed, the plaintiff had testified that he was physically
unable to perform the services of a longshoreman. The Fifth Circuit con-
cluded that the district court did not err in declining to allow the cause to
proceed as a class action since there was insufficient nexus between the
plaintiff and the class and "[olne may not represent a class of which he
is not a part.""89

One suspects that Huff will continue to birth progeny similar to the 1974
group of cases. Eventually, however, the plaintiffs will attempt to define
their classes with sufficient breadth so that any named plaintiff may be

145. Id. at 42.
146. Id. at 43.
147. 506 F.2d 436 (5th Cir. 1975).
148. Id. at 437-38.
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able to demonstrate some nexus with the class set out. If "nexus" is to have
any continuing viability, then it must be coupled with careful monitoring
of the breadth of the plaintiffs' class definitions. Davis v. Weir"' indicates
an initial willingness on the part of the Fifth Circuit to become involved
in the problem of class definition. The named plaintiff, Davis, was the
subject of water service termination without prior notice by the Atlanta
Department of Water Works. Davis was current in his rental payments and
his rent included water charges. Davis' landlord had been engaged in a
dispute with the Water Works over the amount of consumption and the
size of the water bill and had refused to pay the water bill. Davis sought a
declaration that the Atlanta ordinances authorizing service termination
without notice to the actual user for non-payment of a past-due account
and authorizing refusal to reinstate service or open a separate service ac-
count with the consumer until the arrears were fully discharged contrav-
ened the due process and equal protection clauses of the fourteenth amend-
ment. 

I

Davis had purported to represent a class composed of "all consumers of
water service from the City of Atlanta, Department of Water Works."'5

The district court had redefined the class to include "all present and future
non-commerical users of water service provided by the City of Atlanta,
Department of Water Works."'' The court of appeals found that even this
definition was "overly inclusive" and said that the appropriate definition
would be "Atlanta water consumers without accounts for water service in
their own names."'' 2 The court of appeals found that water users who
already had accounts in their own names were not affected by the chal-
lenged practices of the Water Works and that the district court had, there-
fore, erred in redefining the class too broadly. If the court of appeals ac-
tively polices the breadth of class definition, then the "nexus" requirement
will not be subject to subversion by plaintiffs' claiming to represent classes
defined too broadly.

Rule 23(a)(1) sets out as a prerequisite to a class action that the class
be "so numerous that joinder of all members is impracticable." In Lee v.
Macon County Board of Education,"3 the Fifth Circuit was called upon to
apply this requirement. The action concerned the rights of four former
school principals and four black school teachers. Although the case had
been previously remanded to the district court to determine whether or not
a class action was appropriate, 5 ' no additional members of the purported
class appeared, asking for inclusion as plaintiffs in the litigation. The
district court, therefore, dismissed the action on the ground that the class

149. 497 F.2d 139 (5th Cir. 1974).
150. Id. at 146.
151. Id.
152. Id. at 147.
153. 498 F.2d 1090 (5th Cir. 1974).
154. Lee v. Macon County Bd. of Educ., 482 F.2d 1253 (5th Cir. 1973).
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was not "so numerous that joinder of all members was impracticable."
This determination by the district court was affirmed by the court of
appeals.

Rule 23(c)(1) requires that the district court's determination as to
whether a class is maintainable should be made "as soon as practicable
after the commencement of the action brought as a class action." Whether
such a determination is to be made solely from the pleadings or whether
opportunity for discovery and/or evidentiary hearings on the propriety of
the class is a question touched on briefly in Huff. In Huff, the Fifth Circuit
held that the maintainability determination usually should be predicated
on more information than just the complaint itself.

In Cruz v. Estelle'" a Texas prison inmate brought an action on behalf
of a class comprised of "a substantial number of prisoners in the Texas
Department of Corrections who either are adherents of the Buddhist faith
or who wish to explore the gospel of Buddhism. '" The petitioner was
released from confinement during the pendency of the action and the dis-
trict court dismissed the action without a hearing stating that "[iut ap-
pearing that the Petitioner has been released from confinement, the ques-
tions raised are moot and the action dismissed."' 57 The prisoner moved to
amend this order claiming that he was entitled to a hearing to determine
the propriety of the class action and his right to represent the class. The
district court denied this motion, without a hearing, holding that the peti-
tioner would not fairly and adequately protect the interest of the class,
acting pro se and without benefit of counsel. The court of appeals held that
determination as to whether the named plaintiff could fairly represent the
class and adequately protect its interests should not have been made with-
out a hearing. The court found the case to present a clear example of a
circumstance where a preliminary evidentiary hearing shotild have been
held. The Fifth Circuit set out a number of areas which needed factual
clarification:

Whether or not present counsel will continue to represent the class should
be considered, whether or not funds are needed, and if so are available to
provide individual notice to identifiable class members, and like matters
need resolution by findings entered after a hearing, and, if discovery is
found to be necessary or helpful, after discovery as well.'"

Thus, it would appear that in most cases where there is any significant
question as to "maintainability" or the adequacy of the class representa-
tive, the district courts should have an evidentiary hearing prior to such
determination.

155. 497 F.2d 496 (5th Cir. 1974).
156. Id. at 497 n.3.
157. Id. at 497.
158. Id. at 499.
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Cruz should be compared to Locke v. Board of Public Instruction of
Palm Beach County.5 ' The facts in Locke are set out in some detail earlier
in this article in discussing "mootness." The district court had not deter-
mined whether the action was maintainable as a class action. Therefore,
the court of appeals was confronted with the question as to the correct
appellate procedure where there had not been a maintainability determi-
nation by the district court. The Fifth Circuit, in Locke, found such a class
determination necessary in order to ascertain the "binding effect of any
judgment" in the matter.1s" Rather than remanding the case to the district
court for a determination as to whether the action could proceed as a class
action even though Mrs. Locke's claim was moot, the Fifth Circuit held
that "it would appear the better practice for reasons of judicial economy
for the appellate court to make such a determination on the basis of the
record before it rather than remanding for a decision on this question."''
The court of appeals then looked at the complaint and held that "[m]ere
allegations . . . which are without a basis in objective fact" are not suffi-
cient to constitute a maintainable class action."2

The Locke opinion cites only one case for the proposition that the court
of appeals should itself make the maintainability determination. That
case, Caldwell v. Craighead,163 cites no other cases and gives the same
"judicial economy" rationale as the Fifth Circuit gave in Locke. The pro-
priety of the court of appeals making its own maintainability determina-
tion would seem questionable in light of the hearing and discovery require-
ments established by Cruz v. Estelle. Even in a case where there had been
a factual hearing, credibility and weighing of evidence is peculiarly a func-
tion of district courts and it is doubtful whether appellate courts should
arrogate that role to themselves.

Calhoun v. Cook"' dealt with the necessity of a plenary hearing and an
opportunity for pre-hearing discovery prior to a final order approving a
settlement agreement in a class action. Calhoun was the most recent chap-
ter in the Atlanta school desegregation cases. The district court's opinion 5

noted that the class action was filed in 1958. Finally on February 23, 1973,
the plaintiffs and defendants presented to the district court a jointly-
proposed plan for settlement and final resolution of all issues covered. The
plan was initially consented to by the attorneys of record for each of the
parties and notice to the plaintiff class of approximately 75,000 black
school pupils enrolled in the Atlanta school system was made by publica-
tion in five Atlanta newspapers of general circulation on a daily basis from

159. 499 F.2d 359 (5th Cir. 1974).
160. Id. at 365.
161. Id.
162. Id. at 366.
163. 432 F.2d 213 (6th Cir. 1970).
164. 487 F.2d 680 (5th Cir. 1973).
165. Calhoun v. Cook, 362 F.Supp. 1249 (N.D. Ga. 1973).
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March 12 to March 29. A preliminary hearing was held on December 28,
1972. A second hearing was held on March 8, 1973. A third hearing was
held on March 29, 1973. Although all parties initially consented to the
settlement through their attorneys of record, one of the several attorneys
for the class indicated at the March 8 hearing that her authority to consent
to the settlement had been withdrawn and she appeared to present objec-
tions to acceptance of the plan by the court. Other counsel for the class
continued to consent to the settlement. Efforts were made to subpoena
witnesses to testify as to the relative merits of the plan at the last hearing,
but these subpoenas were quashed by the district court on the ground that
the facts had been developed in numerous prior hearings and that the case
had been thoroughly tried prior to that hearing. The court saw no need to
take new evidence and re-try issues already amply developed.

The order approving the settlement was attacked on a number of
grounds. The refusal to hear additional evidence and conduct an eviden-
tiary hearing was attacked. Additionally, the Congress of Racial Equality
which had sought to intervene (claiming that certain school children,
members of the plaintiff class, had not been adequately represented by the
existing parties) appealed from the denial of its motion to intervene. The
district court had considered its views on an amicus basis.

The court of appeals remanded, pointing to hearing and notice defects,
stating:

With no lack of sensitivity to the burdens imposed upon judges who are
attempting to expediently conduct the business of a heavily burdened
district court, such procedures cannot form the basis for adjudication of
the merits of the complex issues in this litigation. A reasonable opportun-
ity for discovery must be afforded. In addition, minimum procedural due
process requires adequate notice of a hearing at which an opportunity will
be afforded the parties to present sworn testimony and to cross examine
witnesses who sponsor opposing views.'"

With regard to the intervention of the Congress of Racial Equality, the
Fifth Circuit required new hearings, stating:

[Flor this court to properly review the intervention rulings of the court
below, we must have before us findings based upon record evidence, which
are lacking here. Without any intimation as to the merits of the decision
to be made on any future petitions for leave to intervene, we vacate the
District Court's rulings denying leave to intervene in this case to the
various parties who sought this right and remand the case for further
proceedings relative to such interventions not inconsistent herewith.,"

The Atlanta school case and the particular aspects involved in Calhoun
v. Cook demonstrate the administrative nightmare posed by such a class

166. 487 F.2d at 683.
167.. Id.

1278 [Vol. 26



PRACTICE AND PROCEDURE

action. Did the Fifth Circuit question the adequacy of the newspaper no-
tice and insist on some more "adequate notice," presumably personal no-
tice to all 75,000 members of the class? Does each of these 75,000 parties
have to be given an individual opportunity to present sworn testimony and
cross examine witnesses at a plenary hearing on the settlement? Can addi-
tional parties seek intervention throughout the entire life of an action, even
after settlement consented to by counsel for all parties, and require hear-
ings and the taking of evidence on their right to intervene? Unfortunately,
the answers to these difficult questions are not made sufficiently clear. If
the answers are affirmative, then the chances for any ultimate disposition
of such a matter would be so diminished as to make any final settlement
a virtual impossibility. During the pendency of one set of hearings, posi-
tions would change, requiring another set of hearings, and the process
would be continually regenerating itself forever, resulting in an historical
monster like Calhoun v. Cook.

Siebert v. Great Northern Development Co. I again stated the rule that
the refusal to allow a suit to be maintained as a class action is not normally
a final judgment appealable under 28 U.S.C. §1291 or §1292. There are two
narrow exceptions to the general rule. The first is where the dismissal is
the "death knell" of the case.' The second is where the refusal to allow
the suit to be maintained as a class action determines collateral rights too
important to be denied review and too independent of the cause itself to
postpone appellate review.70 Finally, even in these two narrow areas of
exception, the appellant must obtain a certificate from the trial court
under rule 54(b) expressly determining that there is no just reason for delay
and that the adverse determination as to some of the parties shall be
treated as a final judgement as to them. The Siebert case did not fall
within these narrow exceptions, nor did the appellant have the rule 54(b)
certificate. The appeal was, therefore, dismissed. Greenhouse v. Greco'
and Ballas v. Symm 7 were. applications of the same principle.

It is settled law that in a class action the "mooting" of the action of the
named plaintiff does not moot the action for the class.' Although this
principle would seem to have breathed new life into Locke v. Board of
Public Instruction of Palm Beach County,' the court of appeals avoided
the application of the rule by making its own determination that the class
was not maintainable as discussed earlier in this section.

168. 494 F.2d 510 (5th Cir. 1974).
169. See Gosa v. Sec. Inv. Co., 449 F.2d 1330 (5th Cir. 1971); Graci v. United States, 472

F.2d 124 (5th Cir. 1973).
170. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949).
171. 496 F.2d 213 (5th Cir. 1974).
172. 494 F.2d 1167 (5th Cir. 1974).
173. Sands v. Wainwright, 491 F.2d 417 (5th Cir. 1973).
174. 499 F.2d 359 (5th Cir. 1974).
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X. STAY OF FEDERAL AND STATE PROCEEDINGS

Joiner v. City of Dallas"' provided an occasion for the Fifth Circuit to
synthesize a number of recent Supreme Court decisions on the subject of
federal court stays or injunctions of state court proceedings. The City of
Dallas had commenced an eminent domain proceeding condemning land
owned by the petitioners adjacent to Fair Park in Dallas. Joiner filed an
action in the district court alleging constitutional deprivations and seeking
to have the district court enjoin the state court proceeding which was then
pending. The district court held that any injunction against a pending
state court proceeding would be barred by the federal anti-injunction stat-
ute, 28 U.S.C. §2283(1970).111 The court of appeals affirmed the district
court opinion.' After granting a petition for certiorari, the Supreme Court,
without opinion, vacated the Fifth Circuit's affirmance and remanded the
case' 8 for consideration in light of Mitchum v. Foster, 71 Lynch v. House-
hold Finance Corp.,'10 and Younger v. Harris." ' The Fifth Circuit analyzed
the Supreme Court's remand as follows: Mitchum v. Foster held that 42
U.S.C.A. §1983 was an express exception to the anti-injunction statute,
thus giving district courts jurisdiction to enjoin state court proceedings
which constituted violations of civil rights under §1983. Lynch v. House-
hold Finance Corp. held that §1983 protected property rights as well as
personal liberties and thus §1983 provided an exception to the anti-
injunction statute to protect property rights as well as civil rights. Younger
v. Harris held that whether or not a district court should exercise its power
to enjoin a state prosecution was determined by general principles of eq-
uity, comity and federalism and specifically required the traditional equity
showing of irreparable injury and no adequate remedy at law. The Fifth
Circuit in Joiner, therefore, found that the district court had the power to
enjoin the condemnation proceeding being conducted by the City of Dal-
las, but remanded the matter for consideration of the merits of the claim
for injunction in light of the principles of equity, comity, and federalism
set out in Younger.

Cobb v. Lewis'82 presented questions relating to the arbitrability of
claims arising under the federal antitrust laws. The plaintiffs brought suit
in the district court alleging, among other things, violations of the federal
antitrust laws. Before the plaintiffs had filed the suit, the defendants had
already commenced an arbitration proceeding in New York under a general
arbitration clause in their contracts with the plaintiffs. The defendants

175. 488 F.2d 519 (5th Cir. 1974).
176. Joiner v. City of Dallas, 329 F.Supp. 943, 944 (N.D. Tex. 1971).
177. Joiner v. City of Dallas, 447 F.2d 1403 (5th Cir. 1971).
178. Joiner v. City of Dallas, 412 U.S. 902 (1973).
179. 407 U.S. 225 (1972).
180. 405 U.S. 538 (1972).
181. 401 U.S. 37 (1971).
182. 488 F.2d 41 (5th Cir. 1974).
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moved to stay the district court litigation pending arbitration. The district
court's granting of this motion to stay was the primary issue in the Cobb
appeal. The Fifth Circuit reviewed decisions in a number of other circuits
which had addressed the.question of the appropriateness for arbitration of
issues arising under the federal antitrust laws and adopted the general rule
that antitrust claims are not subject to arbitration. Although the Fifth
Circuit agreed with the district court that there was an exception to the
general rule applicable to arbitration of antitrust issues in situations
"'when the agreement to arbitrate is made after the dispute arises,' "Is3 the
Fifth Circuit disagreed with the district court that the facts came within
that exception. The district court had reasoned that by placing antitrust
counterclaims in their answer in the arbitration proceeding, that the dis-
trict court plaintiffs had voluntarily submitted an existing antitrust con-
troversy to arbitration. The Fifth Circuit held that the introduction of the
antitrust issues in the arbitration counterclaim did not establish the sort
of "eyes-open" choice to submit an existing antitrust dispute to arbitration
required in order to remove the claim from the general proscription against
arbitration of antitrust questions.1su Thus, the court of appeals found the
general rule against arbitration of antitrust claims applicable and held
that the district court's stay was error.

In Gray Line Motor Tours, Inc. v. City of New Orleans,'" a case dis-
cussed elsewhere in this article on the subject of appealability, the Fifth
Circuit applied the abstention doctrine. The abstention doctrine allows a
federal court whose jurisdiction has been properly invoked to postpone
decision, pending trial in a state court, if resolution of state law issues there
pending may dispose of the questions presented in the federal litigation.
The policy justifications for the abstention doctrine are that the applica-
tion of the doctrine may render a decision on federal questions unnecessary
and is likely to lessen friction in the federal-state relationship. The Fifth
Circuit, in the Gray Line Motor Tours case, described the abstention doc-
trine as "an elaborate type of stay order justified as an assertion by the
court of its equitable powers consistent with requirements of federalism."'

XI. VOLUNTARY AND INVOLUNTARY DismissAL

Holiday Queen Land Corp. v. Baker"7 involved review of a district
court's refusal to allow a voluntary dismissal under rule 41(a)(2). Holiday
Queen had brought a conspiracy and fraud case against a number of defen-
dants including the Insurance Company of North America (INA). The

183. Id. at 47 (emphasis in the original), quoting from the district court opinion, 339 F.
Supp. at 99.

184. 488 F.2d at 49.
185. 498 F.2d 293 (5th Cir. 1974).
186. Id. at 299.
187. 489 F.2d 1031 (5th Cir. 1974).
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original complaint had been filed on July 12, 1971. It was not until after
substantial discovery that Holiday Queen joined INA as a defendant on
July 11, 1972. INA answered on September 14, 1972. The district court held
a pretrial conference on November 3, 1972, at which time Holiday Queen
moved for a continuance. At the pretrial conference, the court ruled that
the deposition in which Holiday Queen had discovered the facts underlying
its claim against INA would be inadmissiable against INA. In addition, the
court had refused to reopen discovery for purposes of retaking the deposi-
tion with notice to INA. The court set a trial date for November 13, 1972.
At a hearing on November 8, Holiday Queen again moved for continuance
on the ground that it could not properly proceed to trial and that no
prejudice would befall INA should the continuance be granted. Holiday
Queen moved in the alternative for a voluntary dismissal. The district
court denied these motions. On the date of trial, upon Holiday Queen's
failure to present evidence, the district court entered judgment for INA.
Holiday Queen appealed, attacking the refusal to grant the motion for
voluntary dismissal as error. The Fifth Circuit reiterated the principle that
such a dismissal should be granted unless the defendant would suffer some
plain prejudice other than the mere prospect of a second lawsuit. The court
further noted that it is no bar to a dismissal that the plaintiff may obtain
some tactical advantage by virtue of the granting of the dismissal. The
court could find no substantial INA right which would be prejudiced by
the granting of the dismissal and, therefore, reversed the judgment and
remanded with instructions that the case be reinstated.

In numerous 1974 cases, the Fifth Circuit was called upon to review
dismissals under rule 12(b)(6) against the Supreme Court's "familiar lit-
mus" of Conley v. Gibson"88 and the Fifth Circuit's case of Cook & Nichol,
Inc. v. Plimsoll Club' which stated:

[O]ver and over and over again-but apparently not often enough-this
Court has stated, explained, reiterated, stressed, rephrased, and empha-
sized one simple, long-established, well-publicized rule of Federal prac-
tice: a motion to dismiss for failure to state a claim should not be granted
unless it appears to a certainty that the plaintiff would not be entitled to
recover under any state of facts which could be proved in support of his
claim.

In 1974, the Fifth Circuit said it over and over and over again. In Rios v.
Dillman"I the court stated that "[b]y now it should be clear even to the
most astigmatic that we view motions to dismiss for failure to state a claim
with disfavor, and that in our opinion they should rarely be granted.""'
Roebuck v. Florida Department of Health and Rehabilitative Services,

188. 355 U.S. 41 (1957).
189. 451 F.2d 505, 506 (5th Cir. 1971).
190. 499 F.2d 329 (5th Cir. 1974).
191. Id. at 330.
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Inc.,' 2 Battle v. Liberty National Life Insurance Company'" and Sarter v.
Mays '4 repeated this principle. Even as to those cases where the complaint
appeared on its face not to state a claim,the Fifth Circuit advised the
district courts that they.should liberally allow amendments which might
assist in setting out the claim. In Massachusetts Mutual Life Insurance Co.
v. Ambassador Concessions, Inc., '5 the court held that "[i]eave to amend
should be freely given by the District Court, and. . . plaintiff should be
afforded an opportunity to amend its complaint as requested, and test its
claim on the merits." ' In Guerrero v. Hauck"7 the court reversed a dis-
missal for failure to state a claim, stating that the complaint's defects
"might have been cured by amendment" and, therefore, they were not
defects rendering it "beyond doubt" that the plaintiff could prove no set
of facts entitling him to relief.'

In Guerrero the court also reiterated that the normally stringent review
of rule 12(b)(6) dismissals becomes even more severe in cases where parties
appeared pro se. The court stated that a party appearing pro se would not
be held to the same standards as a party filing formal pleadings drafted
by a lawyer. The "pro se" rule was also applied in Dickinson v. Chief of
Police.'

Rule 41(b) allows district courts to involuntarily dismiss complaints for
failure to presecute or comply with court orders. Any loose application of
this power was discouraged by the Fifth Circuit in a number of 1974 cases.
In Hardin v. Briscoe2" the district court had before it a prisoner class
action attacking the enhancement provisions of the Texas penal code as
being violative of equal protection. The district court, upon being informed
by the Magistrate that the plaintiff had brought a substantially similar
suit the preceding year, ordered the plaintiff to file a sworn statement
within twenty days, listing all cases ever filed by him having the same legal
theory. Within the twenty day period the plaintiff filed an unsworn state-
ment, explaining that due to his incarceration, he had been unable to have
the document notarized. The district court dismissed the action for failure
to comply with its order. The Fifth Circuit, although recognizing the
inherent power of the district court to make orders and to enforce them,
nevertheless, held that exercise of the sanction of dismissal must be within
the court's "sound discretion. '2

2' In Hardin the Fifth Circuit found that the

192. 502 F.2d 1105 (5th Cir. 1974).
193. 493 F.2d 39 (5th Cir. 1974).
194. 491 F.2d 675 (5th Cir. 1974).
195. 489 F.2d 282 (5th Cir. 1973).
196. Id. at 283.
197. 502 F.2d 579 (5th Cir. 1974).
198. Id. at 580.
199. 499 F.2d 336 (5th Cir. 1974).
200. 504 F.2d 885 (5th Cir. 1974).
201. Id. at 886.
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discretion had been abused, stating that it could find no reason why the
pendency of one or more similar cases in other courts had any relation to
the right of the plaintiff to a determination of the merits of the constitu-
tional claim. Although the Fifth Circuit may have been correct in discour-
aging the use of involuntary dismissals in situations like Hardin, the deci-
sion regarding the relevancy of the pendency of similar or identical cases
in other districts, some of which may have been disposed of adversely to
the plaintiff, is more doubtful.

Mann v. Merrill Lynch, Pierce, Fenner & Smith, Inc. 101 involved a suit
by Mann in 1971 which had been dismissed for lack of allegations estab-
lishing diversity jurisdiction. The dismissal had been with leave to amend
within ten days. When the complaint was not amended within that period,
the district court dismissed for failure to obey its order. Two motions to
vacate that dismissal were denied. In November of 1972, Mann filed a new
action. The district court dismissed this action as well stating that it saw
the action as "an apparent effort to thwart the Court's prior dismissal and
denials of plaintiff's two motions to vacate said dismissal."' 3 The court of
appeals stated that dismissal for disobedience of a court order is an exceed-
ingly harsh sanction which should be imposed only in extreme cases and
only after exploration of lesser sanctions. Failure to amend the complaint
after a dismissal with leave to amend is not such an extreme case of
disobedience. The court held that the dismissal of the first action should
properly be interpreted as a dismissal for want of the necessary jurisdic-
tional allegations and not as a dismissal for failure to comply with a court
order, the difference being that a dismissal for lack of jurisdiction is not a
dismissal on the merits, while a rule 41(b) dismissal, with certain excep-
tions, is.

Hassenflu v. Pyke2 involved a dismissal because of the conduct of coun-
sel, the counsel having apparently misled the court concerning settlement
of the case. The Fifth Circuit held that a dismissal with prejudice would
be punishing the litigants for the activity of their counsel without any
indication that they had any knowledge of or participation in their coun-
sel's alleged derelictions. The court, although recognizing a district court's
authority to supervise and control its docket, held that parties should not
be punished for their counsel's conduct except in extreme and unusual
circumstances. The Fifth Circuit ordered the district court to restore the
case to the trial docket and to impose such reasonable sanctions upon
counsel as the court might find appropriate after a hearing.

Connolly v. Papachristid Shipping Ltd. 215 provides a thorough discussion
of dismissals for failure to prosecute. The facts in the Connolly case re-

202. 488 F.2d 75 (5th Cir. 1973).
203. Id. at 76.
204. 491 F.2d 1094 (5th Cir. 1974).
205. 504 F.2d 917 (5th Cir. 1974).
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flected a pattern of lack of communication between client and counsel,
repeated extensions of the time for discovery, several delays of the pretrial
conference, substitution of counsel, and a general failure of the plaintiff to
prosecute diligently his case. The trial court dismissed the suit with preju-
dice for failure adequately and diligently to prosecute the matter and for
failure to comply with the pretrial order. The Fifth Circuit stated that the
drastic sanction of dismissal "should be used only in extreme situations,
as the court has a wide range of lesser sanctions," citing Flaksa v. Little
River Marine Construction Co.2°6 Since the plaintiff was a foreign national
and a seaman, the court said that it might have been difficult for him to
communicate with counsel and to comply with the district court's orders
on a timely basis. The Fifth Circuit could not find "the type of contuma-
cious and vexatious delay occasioned by the willful disregard of a plaintiff
for the orderly procedures of a trial court so as to justify that court's
dismissal of the plaintiff's possibly meritorious claim. ' '

2
7

XII. PARTIES, JOINDER, CONSOLIDATION AND INTERVENTION

In several cases, the Fifth Circuit reaffirmed immunities from suit for
certain parties. In Cheramie v. Tucker298 the Fifth Circuit applied the oft-
stated rule that states and their political subdivisions are not "persons"
within the meaning of 42 U.S.C. §1982. Nor are the various arms of state
government. The opinion also reaffirmed the doctrine of judicial immunity
which establishes that judges are immune from damage suits arising out
of the exercise of their judicial function. In Williams v. Sepe2°9 the plaintiff
sought to avoid the judicial immunity hurdle by contending that the judge
in question had been without jurisdiction and, therefore, was not shielded
by judicial immunity. The Fifth Circuit stated that the test for the abroga-
tion of judicial immunity is whether there is a clear absence of all jurisdic-
tion over the subject matter. The court held that the policies underlying
the judicial immunity doctrine required that its application not depend on
the determination of" 'nice questions of jurisdiction.' "1210 United States v.
Wilburn 21 involved diplomatic immunity. A subpoena had been transmit-
ted to the Mexican Vice Consul in Duval County, Texas. The district court
issued a temporary restraining order prohibiting the Clerk of Court and the
Sheriff of Duval County, Texas from issuing any process to consular per-
sonnel or serving subpoenas for the production of consulate records. The
Fifth Circuit reversed with directions to vacate the injunction on the
ground that the Vice Consul as a "consular officer" could elect whether to

206. 389 F.2d 885, 887-88 (5th Cir. 1968).
207. 504 F.2d at 920.
208. 493 F.2d 586 (5th Cir. 1974).
209. 487 F.2d 913 (5th Cir. 1973).
210. Id. at 914, quoting from Sullivan v. Kelleher, 405 F.2d 486, 487 (1st Cir. 1968).
211. 497 F.2d 946 (5th Cir. 1974).
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testify. If the Vice Consul declined to testify, there could be no sanctions.
The injunction issued by the district court, however, prevented voluntary
testimony by the Vice Consul. The court held this to be error.

Weeks v. Alonzo Cothron, Inc.2 2 was a death action brought under the
provisions of the Longshoremen's and Harbor Workers' Compensation
Act." 3 The widow of the deceased longshoreman brought the action for
damages on account of her husband's death. In addition to her own dam-
ages, she sought the pecuniary value of her children's loss of their father's
nurture and guidance. The district court denied relief to the children be-
cause they were not named as parties. The Fifth Circuit reversed, holding
that the statute provided that the death action should be brought by the
decedent's "legal representative." The court held it unnecessary to deter-
mine whether "legal representative" was a term of art referring to a duly
appointed administrator or executor. No one had challenged the widow's
standing to sue. The court held that the widow was the appropriate "legal
representative" and was, therefore, entitled to sue for all damages occa-
sioned by her husband's death including those of the minor children.

Jeffrey v. General Motors Corp. 21 was a products liability action brought
against General Motors. The district court dismissed the action on its own
motion for failure to join a party and the plaintiff appealed. The court of
appeals held that there was nothing to show that the case could not pro-
ceed against General Motors on a products liability theory without the
joinder of any other party. The case was remanded to the district court for
further proceedings.

In re Dearborn Marine Service, Inc.215 involved consolidated suits arising
out of an off-shore oil platform explosion and fire which extended to a
vessel moored to the platform. The threshhold question was whether the
district court had properly consolidated a limitation action brought under
46 U.S.C. §185(1970) with a death action brought under the Death on the
High Seas Act"'6 and the Jones Act.21

1 The court of appeals approved the
consolidation, reaffirming the principle that district courts have broad
discretion under rule 42(a) to consolidate cases pending in the same dis-
trict. The court noted that there were no jurisdictional impediments to
consolidation. Since the actions presented common issues of law and fact,
consolidation saved the parties from wasteful relitigation in separate for-
ums, avoided duplication of judicial effort and did not prejudice the rights
of any party.

A number of cases were decided in 1974 dealing with the subject of
intervention under rule 24. Miami Health Studios, Inc. v. City of Miami

212. 493 F.2d 538 (5th Cir. 1974).
213. 33 U.S.C. §§901-950 (1970).
214. 496 F.2d 1194 (5th Cir. 1974).
215. 499 F.2d 263 (5th Cir. 1974).
216. 46 U.S.C. §§761-768 (1970).
217. 46 U.S.C. §688 (1970).
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Beach2 1
1 was an action brought against the City of Miami Beach, its Chief

of Police and the State Attorney for Dade County, Florida growing out of
a number of arrests and criminal prosecutions filed against employees of
a massage parlor who were alleged to have engaged in indecent sexual
activity with patrons for compensation. The plaintiffs sought a declaratory
judgment as to the constitutionality of the Florida statute prohibiting
prostitution, particularly questioning the vagueness of the definition of the
term "lewdness." The Attorney General of Florida sought to intervene,
contending that since the constitutionality of a state statute was ques-
tioned, that the action must be defended by him and that his intervention
was necessary if Florida was to control activity deemed harmful and dele-
terious to the public interest and welfare. The district court held a hearing
on the request for a temporary restraining order on December 8, 1972, three
days after the suit was filed. The trial court orally announced at the De-
cember 8 hearing that it found the statute, on its face, to be vague, indefi-
nite and without ascertainable standards to enable a person of ordinary
intelligence to determine whether he was violating the law. The Attorney
General's motion to intervene was filed on December 21, 1972, and was
denied by the court as "moot" in a final judgment which the district court
rendered on December 26, 1972. The court of appeals vacated the injunc-
tion and remanded the case for further proceedings, holding that the Flor-
ida Attorney General should have been permitted to intervene and that the
parties should have had an opportunity to file responsive pleadings and
have a trial date set which allowed for reasonable notice.

Intervention in school desegregation cases was a primary issue in three
cases. Jones v. Caddo Parish School Board2 1 (Jones I) involved the deseg-
regation of the public schools in Caddo Parish, Louisiana. The district
court had appointed a bi-racial citizens committee to present a plan for
implementing school desegregation for the academic year, 1973-74. The
citizens committee filed a report on June 1, 1972, concurred in by all its
members. The court allowed fifteen days for any interested party to file a
response to the recommended plan. An unincorporated association operat-
ing under the name of "FAIR" (Fairness to Anderson Island Residents)
moved to intervene, objecting to that portion of the submitted plan which
proposed to close a school in their neighborhood and assign the students
to another school. The district court denied the motion to intervene, stat-
ing that it was inevitable that groups or segments of the parties would be
offended by portions of any plan which would be adopted. The court
pointed out that the opposition of FAIR to the plan had been filed and
noted and that it was unnecessary that the group be allowed to intervene
as a party defendant.

The court of appeals, citing Hines v. Rapides Parish School Board,20

218. 491 F.2d 98 (5th Cir. 1974).
219. 487 F.2d 1275 (5th Cir. 1973).
220. 479 F.2d 762 (5th Cir. 1973).
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found that the district court's denial of the motion to intervene did not
constitute error or amount to any abuse of discretion since the views of the
members of FAIR were fully known to the district court prior to entry of
the consent decree and ample opportunity had been accorded them to
express their views.

Jones v. Caddo Parish School Board22" ' (Jones II) was a subsequent chap-
ter in the desegregation proceeding discussed in the previous paragraph.
After the proceeding reported in Jones I, a motion was filed in the district
court on behalf of what appeared to be a splinter group of potential inter-
venors seeking an evidentiary hearing in order that they might assert their
dissatisfaction with the plan insofar as it related to student assignment.
The district court denied the motion to intervene without an evidentiary
hearing. On appeal, the Fifth Circuit was confronted with what it de-
scribed as "an unusual contest between black groups represented by differ-
ent counsel, some of whom were originally associated together when this
suit was first filed." 2 ' The court held that since there had been no evi den-
tiary hearing before the district court, it could not determine who most
properly represented the rights of the black community in Caddo Parish.
The court remanded the case for an evidentiary hearing stating:

If it should be found in fact that appellants represent a class of black
citizens of Caddo Parish whose constitutional rights are not properly pro-
tected by plaintiffs, they should be authorized to intervene as a matter of
right, and to present evidence in support of their contentions. . . . Due
process of law requires no less under the circumstances. m

The court of appeals did not focus explicitly on the rule 24 requirement
that applications to intervene must be "timely." If the matter was a consti-
tutional one of " due process of law," then the Fifth Circuit might have
been eliminating the requirement that intervention applications be
"timely" where abridgment of constitutional rights is alleged.

In Calhoun v. CookA the Fifth Circuit confronted a situation similar to
Jones II where potential intervenors asserted representation of a different
class of black interests. In Calhoun, as in Jones II, the Fifth Circuit indi-
cated that an evidentiary hearing was necessary in order to properly rule
on the intervention motion. The court stated:

Under Fed. R. Civ. P. 24(a) school children members of the plaintiff class
would have a right to intervene if their interests were not adequately
represented by existing parties. Even if this were not so, the court could
permit intervention under Rule 24(b) if such intervention would not un-

221. 499 F.2d 914 (5th Cir. 1974).
222. Id. at 917.
223. Id. at 917-18.
224. 487 F.2d 680 (5th Cir. 1973). This case is discussed in the class action section of this

article.
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duly delay or prejudice adjudication of the rights of the original parties.
In any event for this court to properly review the intervention rulings of
the court below, we must have before us findings based upon record evi-
dence, which are lacking here.m

As in Jones II, the court did not discuss the rule 24(a) requirement that
motions for intervention be "timely." Whether the court assumed that the
motions were "timely" or whether the requirement of timeliness is elimi-
nated where constitutional rights are involved is again not discussed.

XIII. DiscovmY

In 1974 there was little Fifth Circuit activity in the area of discovery.
Dunbar v. United States"' was an appeal from the district court's dis-
missal of the plaintiff's action under rule 37(b)(2)(C) as a sanction for
failure to answer interrogatories propounded by the defendant United
States. The plaintiff refused to answer contending that the interrogatory
was not relevant, and the district court invoked the ultimate sanction of
dismissal.

The plaintiff, Dunbar, had called a friend in Miami, Florida, stating
that he intended to mail a package to her place of employment and asking
that she keep it for him. A few days later, a shoebox wrapped in brown
paper was mailed to the friend's place of business, a Miami law firm.
Unfortunately, Dunbar neglected to put the friend's name on the address,
although he placed his own name on the return address. When the package
arrived at the Miami law firm, it was opened and found to contain $21,500
in cash. One of the firm's lawyers who was present when the package was
opened informed the United States Attorney's Office of its receipt. The
United States Attorney gave the law firm a "hold harmless" agreement,
picked up the box and sent it to the Federal Bureau of Investigation. The
FBI began an extensive investigation which produced no hard evidence of
any criminal activity. The Internal Revenue Service, however, gave notice
of an income tax jeopardy assessment of $5,460.17 against Dunbar pur-
suant to 26 U.S.C. §6851(1970) and served a notice of levy upon the FBI
agent having custody of the funds. The agent made no objection to the IRS
action and delivered over to the IRS the amount of the jeopardy assess-
ment, $5,460.17.

In the meantime, Dunbar notified his attorney who in turn notified the
FBI, asking return of the money to the plaintiff. The FBI refused on the
ground that it could not be certain that the attorney represented the same
Dunbar who appeared to be the owner of the cash. The FBI demanded
information on the source and ownership of the cash. Dunbar refused to
provide the information and instead filed a complaint against the

225. Id. at 683.
226. 502 F.2d 506 (5th Cir. 1974).
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Government in the federal district court seeking a writ of mandamus to
compel the FBI and the IRS to return the money to him as required by
postal regulations. During the course of discovery in the district court
action, the Government propounded interrogatories to Dunbar concerning
the source and ownership of the cash. Dunbar raised the fifth amendment
privilege against self-incrimination. The Government filed a motion under
rule 37(a) to obtain an order compelling answers to the interrogatories. The
district court granted the motion and ordered Dunbar to answer or have
his complaint dismissed. Dunbar persisted in his refusal to answer and the
Government filed a motion to dismiss for failure to comply with the court's
order compelling answers. The district court granted this motion and dis-
missed the complaint pursuant to rule 37(b).

Dunbar appealed, arguing that the dismissal was improper because the
answers to the disputed interrogatories were irrelevant to any issue raised
by the complaint.

The Fifth Circuit recited the numerous cases standing for the proposi-
tion that a dismissal, while discretionary with the district court, is a dras-
tic sanction available only upon the clearest showing that it is required.
The court examined the nature of the proceeding and the interrogatories
in dispute and determined that the questions were not relevant and that,
therefore, the district court's dismissal was improper. The court relied on
the fact that the duty of the Government to return the cash was a non-
discretionary duty arising under the postal regulations requiring first class
mail to be returned to the sender when the addressee has refused to accept
it. The court found that the addressee law firm had refused the package.
Thus, the duty of the United States to return the package to Dunbar was
clear under the regulation and the ownership question did not vary that
duty. The ownership and source of the money, while possibly interesting,
were not questions "so germane to the conduct of the instant law suit
that the plaintiff must answer them or face the sanctions of Rule 37."
The court expressed strong reservations over the "zealotry" of the
Government"' and clearly demonstrated its unwillingness to allow the dis-
covery rules and their sanctions to be used as an additional arm of a federal
criminal investigation.

XIV. TRL4

In Clark Advertising Agency, Inc. v. Ticen' the district court had refused
to allow opening arguments to the jury. This was attacked as error on
appeal. The court of appeals held that allowing opening arguments was a
matter of trial conduct, best left to the sound discretion of the district

227. Id. at 510.
228. Id. at 512.
229. 490 F.2d 834 (5th Cir. 1974).
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court. The court found no abuse of discretion since the objecting party had
made a full closing argument.

Consideration of a number of interesting trial-related questions was fore-
closed by the failure of the appellant to object in the trial court. Zinnamon
Associates v. Swafford230 involved the propriety of the trial judge absenting
himself from the trial proceeding. The district judge was conducting one
trial in one courtroom and another bench trial in another courtroom. Dur-
ing the conduct of the bench trial, he left the courtroom while testimony
was being taken and thus was not present to rule on objections or hear
evidence. Prior to his leaving, the trial judge inquired whether the parties
desired to take a recess or continue taking testimony without him before
the court reporter. The court advised counsel that he would be available
if questions arose and that a final ruling would be held in abeyance until
the transcript had been filed and read and any objections considered.
Counsel for the appellant not only did not object to the trial's going for-
ward in the absence of the judge, but requested that he be given the
privilege of reserving all objections until after the testimony had been
transcribed. The court of appeals held that while it "abjure[d]" the judge
absenting himself from the courtroom during the bench trial,2 ' the appel-
lant's failure to make any objection to the court's deposition-type proceed-
ing precluded his raising the issue for the first time on appeal. The court
reiterated the principle that in the absence of exceptional circumstances
where a miscarriage of justice would result, questions not presented to or
passed on by the trial court cannot be considered on appeal.

Stancill v. McKenzie Tank Lines, Inc. 2 was a similar situation. The
district court had tried a death action and had submitted special interroga-
tories to the jury under rule 49(b) of the Federal Rules. Rule 49(b) pro-
vides:

When the answers are inconsistent with each other and one or more is
likewise inconsistent with the general verdict, judgment shall not be en-
tered, but the court shall return the jury for further consideration of its
answers and verdict or shall order a new trial.

The appellant in Stancill contended that the jury's answers to several of
the special interrogatories were inconsistent with each other and with the
general verdict and that, therefore, a new trial should be granted. The
Fifth Circuit examined the consistency of the interrogatory answers at
some length, but concluded that a new trial could not be granted due to
the appellant's failure to object to the form of the verdict and answers at
the time rendered. The court held that even if there were inconsistencies
under rule 49(b), they would be waived by failure to make timely objection.

230. 488 F.2d 863 (5th Cir. 1974).
231. Id. at 864.
232. 497 F.2d 529 (5th Cir. 1974).
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The court pointed out that had objection been made at that time, the
district court could have elected to "return the jury for further considera-
tion of its answers and verdict." Having failed to raise the objection at
trial, the appellant could not assert it on appeal where the only option left
available was a new trial.

Rawls v. Daughters of Charity of St. Vincent De Paul, Inc.2 reiterated
the principle that courts of appeal do not directly review jury verdicts and
will not consider for the first time a party's contention that the verdict was
not supported by the evidence. The court reiterated that the issue must
be first submitted to the trial court by way of a motion for directed verdict.
If this is not done, then the sufficiency of the evidence to support the jury
verdict is a question lost from possible appellate review.

Daly v. Moore2' provides a discussion of jury instructions. A tenured
faculty member at Laredo Junior College in Laredo, Texas brought suit for
damages, alleging that he had been wrongfully terminated, in violation of
due process. The evidence demonstrated that the plaintiff had in fact
"wilfully terminated his contract by specifically avoiding and neglecting
his duties and obligations at Laredo Junior College." The evidence indi-
cated that the plaintiff, without requesting any leave of absence, left the
college without notifying any of the officials that he was leaving or the
reasons for his absence. He moved his residence address and had his tele-
phone disconnected, all without notice to the college. Indeed the plaintiff
severed all ties with the college for a period of almost two years. The trial
court refused to give a requested charge on due process. The Fifth Circuit
stated the purpose of jury instructions to be to advise the jury on the proper
legal standards to be applied to the issues of fact presented. The court
stated that a party is entitled to special instructions on his theory of the
case only where there is sufficient evidence to support such a theory and
only where a proper request is made. Even where a proper request is made,
a district court should refuse a request for an instruction that correctly
states a legal abstraction but which is not applicable to the facts brought
out at the trial. The court of appeals found that there were no facts which
could support any contention that the faculty member had been denied
due process and that, therefore, the refusal to give any charge relating to
due process was not error.

In American Lease Plans, Inc. v. Houghton Construction Co.2 the court
of appeals reiterated that if no objection is made to an allegedly erroneous
charge at the time of trial, the failure to object precludes appellate review
except where there is some "plain error." ' This holding is consistent with
the language of rule 51.21

233. 491 F.2d 141 (5th Cir. 1974).
234. 491 F.2d 104 (5th Cir. 1974).
235. Id. at 109.
236. 492 F.2d 34 (5th Cir. 1974).
237. Id. at 37.
238. FE. R. Cv. P. 51 provides:
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XV. INJUNCTIVE RELIEF AND DAMAGES

Canal Authority of State of Florida v. Callaway239 sets out the prerequis-
ites for the issuance of a preliminary injunction. These are: (1) a substan-
tial likelihood that the plaintiff will prevail on the merits; (2) a substantial
threat that the plaintiff will suffer irreparable injury if the injunction is
not granted; (3) a finding that the threatened injury to plaintiff outweighs
the possible harm the injunction may do to defendant; and (4) a finding
that granting of the preliminary injunction will not disserve the public
interest. The court also gave general guidance in applying these four prere-
quisites, reiterating that a preliminary injunction is a drastic and extraor-
dinary remedy which should be granted only where the movant clearly
carries the burden of persuasion. The court noted that the principal justifi-
cation for issuance of a preliminary injunction is to preserve the ability to
render a meaningful decision on the merits. Thus, if a particular injury is
not susceptible to redress by a judicial remedy after a hearing on the
merits, then a preliminary injunction should not be issued.

The Canal Authority case arose out of complicated environmental litiga-
tion involving the Ocklawaha River and the Cross Florida Barge Canal
Project. The United States Forest Service recommended that Lake Ockla-
waha be drained in order to preserve trees. The Florida Canal Authority,
the local sponsor of the Cross Florida Barge Canal Project, sought a prelim-
inary injunction to prevent draining of the lake. The district court granted
the injunction based on what it saw as a balancing of factors such as the
adverse effect of a drawdown on recreation, wildlife habitat, fisheries, aes-
thetics and project psychology. The Fifth Circuit found the district court
to have been in error in almost all respects. The court found that the
district court had erred in assuming that a preliminary injunction is nor-
mally available in such cases. The burden had been improperly placed on
the federal government to prove that the preliminary injunction should not
issue. The district court had not explicitly or implicitly considered the four
preliminary injunction prerequisites. The Fifth Circuit found most of the
factors considered by the district court to have been irrelevant to the legal
question of whether a preliminary injunction should issue and remanded
the case to the district court for new findings of fact and conclusions of law.

In Daniel v. Washington County Board of Education,"' the Fifth Circuit
reminded the district courts that "'[it is of the highest importance to a
proper review of the action of a court in granting or refusing a preliminary
injunction that there should be fair compliance with Rule 52(a) of the
Rules of Civil Procedure'" requiring courts to make findings of fact and

No party may assign as error the giving or the failure to give an instruction unless
he objects thereto before the jury retires to consider its verdict, stating distinctly
the matter to which he objects and the grounds of his objection.

239. 489 F.2d 567 (5th Cir. 1974).
240. 488 F.2d 82 (5th Cir. 1973).
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conclusions of law. 4 1 The court might have called attention to the require-
ments of rule 65 as well.2 42

Siff v. State Democratic Executive Committee2 4 3 was an application of
Canal Authority's first prerequisite: a substantial likelihood that plaintiff
will prevail on the merits. Texas law set the third Tuesday in September
as the date for major party political conventions. In 1974, the third Tues-
day in September fell on the Jewish holiday, Rosh Hashana. The plaintiffs,
eleven Jewish convention delegates, sought a postponement of the conven-
tion, claiming that otherwise they would be forced into making a constitu-
tionally impermissible choice of either foregoing observance of one of the
two holiest religious occasions of the Jewish year or curtailing their politi-
cal activities. The Fifth Circuit noted that the conflict resulted from
religiously-neutral law and not any invidious purpose. The court concluded
that the plaintiffs were entitled only to state neutrality "which blindly
fixes dates that may fall on Ash Wednesday, in Ramadan, on Good Friday,
on Yom Kippur, or as here. '24 ' The court concluded that the plaintiffs had
the burden of showing a substantial likelihood of prevailing on the merits,
a burden they had not carried. The court found no abuse of discretion in
the district court's refusal to grant the requested preliminary injunction.

An interesting case which may discourage future injunction requests is
Cooper v. Nix, 24  a suit involving a Southeastern Louisiana University
regulation requiring students to live on campus. The university exempted
undergraduate students age 23 and above from the on-campus require-
ment, an exemption which the plaintiffs, a group of undergraduate stu-
dents age 21 and 22, contended violated the equal protection clause of the
fourteenth amendment. The district court agreed and enjoined the univer-
sity from requiring 21 and 22 year old students to live on campus. The Fifth
Circuit, in an opinion written by Judge Bell, held that in formulating
remedies in injunction cases, the nature of the violation determines the
scope of the remedy. The court noted that the constitutional violation
found was the exemption of students aged 23 and above. Therefore, the
constitutional violation required only an injunction against the univer-
sity's exempting students 23 years and older from the on-campus rule.

Judge Goldberg dissented, arguing that neither side in the litigation had
sought to require students age 23 and older to live on campus and that

241. Id. at 83, quoting from Mago v. Lakeland Highlands Canning Co., 309 U.S. 310, 316
(1939).

242. FED. R. Crv. P. 65(d) states:
Every order granting an injunction and every restraining order shall set forth the
reasons for its issuance; shall be specific in terms; shall describe in reasonable
detail, and not by reference to the complaint or other document, the act or acts
sought to be restrained ....

243. 500 F.2d 1307 (5th Cir. 1974).
244. Id. at 1310.
245. 496 F.2d 1285 (5th Cir. 1974).
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neither side would be pleased with the court's resolution. Judge Goldberg
noted that the 21 and 22 year old students who had felt that their freedom
and privacy were being unduly limited by the on-campus living require-
ment were not apt to derive comfort from the knowledge that their elder
classmates had now to suffer the same restriction. Nor would the students
aged 23 and older be happy that they had been stripped of a substantial
benefit in a proceeding in which they were not even represented.

At a time when the federal courts are over-burdened with litigation of
significant importance, the majority's procedure may have the long-term
result of discouraging litigation in areas of such relative constitutional
unimportance as college housing policies. This may, in turn, result in
additional available court time for questions of greater, long-range import-
ance.

In Anderson v. Robinson2l' the Fifth Circuit reaffirmed the pre-emi-
nence of the jury in damage determinations. One-hundred fifty plain-
tiffs appealed from the refusal of the district court to grant a new trial on
the ground of a grossly inadequate jury damage award for false imprison-
ment of racial protest demonstrators in 1965. The jury verdict assessed
damages at a uniform rate of $5 per day. On appeal, the plaintiffs con-
tended that the trial judge had abused his discretion in not granting a new
trial as to damages. The Fifth Circuit conceded that one who is falsely
imprisoned is entitled to at least nominal damages. The plaintiffs could
not object to damage assessment at a per diem rate, however, since their
own counsel had suggested this to the jury. Therefore, the only complaint
on appeal was the compensation rate selected by the jury for "an abstract
day's detention in prison. '27 The court of appeals affirmed the district
court's refusal to grant a new trial stating:

We possess no yardsticks with which to measure such abstractions. Here
the jury appears in its town-meeting aspect, the evaluator of the unevalua-
ble, the last recourse for answers to questions to which there is no sure
answer. That we, or that another town-meeting, might answer differently
does not signify. We are unable to say that the court below abused its
discretion in refusing to ask another jury for another set of answers.'"

Pollock & Riley, Inc. v. Pearl Brewing Co. 2 9 is a damage case of signifi-
cant interest to antitrust practitioners. The question presented was
whether a district court should advise the jury in a civil antitrust suit of
the statutory provision tripling the awarded damages and allowing attor-
neys fees and costs. There were varying rules even within the districts of
the Fifth Circuit. The court held that the jury should not be advised of the

246. 497 F.2d 120 (5th Cir. 1974).
247. Id. at 121.
248. Id.
249. 498 F.2d 1240 (5th Cir. 1974).
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mandatory tripling provision of the federal anti-trust laws. It was argued
that the treble damage feature of the antitrust laws had been publicized
enough so that jurors might have some knowledge of it and that without a
complete explanation from the court they might make erroneous verdicts
and damage awards. The Fifth Circuit answered that the district court can
sufficiently instruct the jury to determine only actual damages. In any case
where there is an accidental revelation of the tripling provision, the court
can give curative instructions to alleviate the confusion. The court con-
cluded that informing the jury of the tripling provision would serve no
useful function and would probably result in lowering the amount of dam-
ages, which would be counter-productive to the purposes of the treble
damage provisions, i.e., deterring violations and encouraging private en-
forcement.

University Computing Co. v. Lykes-Youngstown Corp.'" is an important
damage case in the area of trade secret appropriation. Judge Tuttle's opin-
ion is an encyclopeadic discussion of the subject which examines the var-
ious measures of damage applied in the trade secret area. The opinion
concluded that every case required a flexible and imaginative approach to
the damage problem, controlled by the peculiar facts and circumstances
presented and adjusted to accord with the commercial setting of the injury,
the likely future consequences of the misappropriation and the nature and
extent of the use to which the defendant put the trade secret after misap-
propriation. The court of appeals approved a damage charge given the jury
directing them to consider a number of factors including: (1) the develop-
ment costs incurred by the plaintiff; (2) the fees paid by customers of the
plaintiff who utilized the system; (3) the prices at which the system was
leased or sold by the plaintiff for restrictive use; (4) the sale price placed
on the system by the defendant; and (5) expert testimony as to what would
constitute a reasonable royalty for the rights to unrestricted use of the
system.

XVI. APPEALABILITY, STANDARD OF REVIEW AND POST-JUDGMENT REVIEW

Cobb v. Lewis21 presented an appealability question under 28 U.S.C.
§1292(a)(1)(1970). The plaintiffs sued for damages arising from the defen-
dants' violation of the federal antitrust laws. Before the action was
commenced, the defendants started arbitration proceedings in New York
under a general arbitration provision in a contract with the plaintiffs.
When the suit was filed, the defendants moved to stay the suit pending
arbitration. The district court granted the stay pending arbitration and
refused the plaintiffs' motion to enjoin the arbitration proceedings. The
procedural question presented to the Fifth Circuit was whether the district

250. 504 F.2d 518 (5th Cir. 1974).
251. 488 F.2d 41 (5th Cir. 1974).
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court's order was appealable under section 1292(a)(1). 5
1 This question

involved determination of whether an order granting a stay under such
circumstances is an "interlocutory order granting an injunction" within
the meaning of section 1292(a)(1). The Fifth Circuit applied the general
test which it had first enunciated in Jackson Brewing Co. v. Clarke. 5
Jackson Brewing Co. distinguished between actions which would have
been actions at law and those which would have been equitable proceed-
ings prior to the fusion of law and equity and stated that if the basic claim
was legal, the order is appealable, but if it was basically an equitable
claim, the order is not appealable. The Cobb court held that claims for
damages under common law and the antitrust laws were legal claims and,
therefore, an order granting such a stay was appealable under section
1292(a)(1) .25

Gray Line Motor Tours, Inc. v. City of New Orleans"5 raised a similar
issue. The plaintiff had been the exclusive local ground carrier of air pas-
sengers at the New Orleans International Airport under a franchise agree-
ment for some thirty years. In 1972, when the plaintiffs franchise agree-
ment expired, the New Orleans Aviation Board announced that the ground
carrier franchise would be awarded on the basis of competitive bidding.
The plaintiff was not the low bidder and the transportation franchise was
awarded to the New Orleans Transportation Service which in addition to
the franchise got the benefit of preferential parking and access at the
airport and an exemption from a 15% gross receipts charge imposed on all
non-franchised carriers. The plaintiff filed a federal action alleging that
the restricted parking and restricted access constituted an interference
with interstate commerce and alleging that the 15% gross receipts tax was
illegal under Louisiana law and violated the United States Constitution as
well. The defendants moved for a judgment on the pleadings. The district
court ruled that the portion of the plaintiff's complaint alleging an uncon-
stitutional burden on interstate commerce should be dismissed. As to that
portion attacking the 15% gross receipts tax , the district court stayed the
federal proceeding until the state courts had an opportunity to determine
its legality under state law. The plaintiff appealed to the Fifth Circuit,
confronting it with the question of appealability under section 1292(a)(1).

252. 28 U.S.C. §1292(a) (1970) provides:
The courts of appeals shall have jurisdiction of appeals from: (1) Interlocutory
orders of the district courts of the United States. . . granting, continuing, modify-
ing, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions,
except where a direct review may be had in the Supreme Court. ...

253. 303 F.2d 844 (5th Cir. 1962).
254. A similar problem arose in 1973 in Thompson v. House of Nine, Inc., 482 F.2d 888

(5th Cir. 1973) in an action by a franchisee against his franchisor for equitable cancellation
of his contractual obligations and for damages. In the mixed equity-law context, the court
found the equitable element to be significant and dismissed the appeal as not falling within
section 1292(a)(1).

255. 498 F.2d 293 (5th Cir. 1974).
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The Fifth Circuit, again citing Jackson Brewing Co. v. Clarke, found the
plaintiff's action was basically an equitable one and, therefore, not appeal-
able under section 1292(a)(1). The plaintiff argued in addition that the
granting of the partial summary judgment on the federal interstate com-
merce claim was tantamount to the denial of an injunction. The court of
appeals disagreed, holding that the partial summary judgment was merely
the trial court's proper control of the questions to be put in issue at trial.

In Fluor Ocean Services, Inc. v. Hampton,'5 the Fifth Circuit held a
denial of a motion to dismiss not to be a final decision and therefore not
appealable under 28 U.S.C.A. §1291. The court added that even if the
motion to dismiss were considered to be a summary judgment, an order
denying a motion for summary judgment is interlocutory and, thus, not
appealable under 28 U.S.C.A. §1291. Neither is it appealable under 28
U.S.C.A. §1292(b) unless the district court has certified the question for
appeal.

Draganescu v. First National Bank of Hollywood27 involved the appeala-
bility of a pretrial order removing counsel. Reciting the tests found in
Cohen v. Beneficial Industrial Loan Corp.2 11 the court said that a collateral
order was final and appealable when it finally determined claims separable
from rights asserted in the main action and was too important to be denied
review. The Fifth Circuit in the Draganescu case held that removal of
counsel was a matter disconnected from the principal claim being litigated
and that the order constituted a final decision on an ancillary matter.

In 1973-74, the Fifth Circuit dismissed a spate of appeals for failure of
certification under rule 54(b).1151 The cases in which the Fifth Circuit dis-
missed appeals for failure to have been certified under rule 54(b) are
Austracon, (U.S.A.) Inc. v. M/V LEMONCORE,'2 0 B. B. Adams General
Contractors, Inc. v. Department of Housing and Urban Development,"'
General Motors Corp. v. Dade Bonded Warehouse, Inc. ,'62 Anderson v.

256. 502 F.2d 1169 (5th Cir. 1974).
257. 502 F.2d 550 (5th Cir. 1974).
258. 337 U.S. 541 (1949).
259. FED. R. Civ. P. 54(b) states:

When more than one claim for relief is presented in an action, whether as a claim,
counterclaim, cross-claim, or third party claim or when multiple parties are in-
volved, the court may direct the entry of a final judgment as to one or more but
fewer than all of the claims or parties only upon an express determination that there
is no just reason for delay and upon an express direction for the entry of judgment.
In the absence of such determination and direction, any order or other form of
decision, however designated, which adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties shall not terminate the action as
to any of the claims or parties, and the order or other form of decision is subject to
revision at any time before the entry of judgment adjudicating all the claims and
the rights and liabilities of all the parties.

260. 500 F.2d 237 (5th Cir. 1974).
261. 501 F.2d 176 (5th Cir. 1974).
262. 498 F.2d 327 (5th Cir. 1974).

[Vol. 261298



PRACTICE AND PROCEDURE

Robinson,"3 Luckett v. Spivy, 6 ' Ray v. Texaco, Inc.,'05 and Tarlton v.
Dill."0 6

No dramatic moves were made in the area of standards of review in 1974.
In University Computing Co. v. Lykes-Youngstown Corp.21

7 the court ap-
plied the rule that a court of appeals cannot review the sufficiency of the
evidence supporting a jury verdict unless there was a motion for a directed
verdict at the conclusion of the evidence and a motion for a judgment
notwithstanding the verdict after rendition of the verdict. In McPhee v.
Oliver Tyrone Corp.2"' the court applied the oft-stated standard for sum-
mary judgment, holding that a summary judgment was appropriately
granted only when the moving party was entitled to judgment as a matter
of law and when no genuine issue remained for trial. In Bergeron v. Central
Freight Lines, Inc.2

11 the appellants sought review of the district court's
denial of a motion for a new trial on the basis that the jury verdict was
against the great weight of the evidence. The Fifth Circuit, in affirming
the district court's denial of the motion, applied the general rule that such
a motion is addressed to the sound discretion of the trial court and can be
set aside on appeal only upon a clear showing of abuse. The court found
that the Bergeron record demonstrated no such abuse. In Cupples v.
Transport Insurance Co. 2 70 the court applied the general standard for re-
viewing factual determinations by the district court and affirmed the dis-
trict court's findings stating that "findings of fact by district courts may
be set aside only if unsupported by substantial evidence. 27'

Two cases were decided dealing with the effect of non-compliance with
the rules of appellate procedure. The appellant in In re Morrow" 2 had filed
no notice of appeal nor request for extension of time for filing a notice of
appeal within the thirty day limit set by rule 4(a) of the Federal Rules of
Appellate Procedure. Ninety-nine days after entry of the judgment being
appealed from, the appellant orally requested additional time to file a
notice of appeal and the request was granted by the district court, which
stated that the delay was excused as caused by "circumstances over which
the attorney for the debtor had no control and further because excusable
neglect was involved in the attorney's being notified of the ruling of this
court in which the Referee in Bankruptcy's decision was affirmed. 2 73 The

263. 494 F.2d 45 (5th Cir. 1974).
264. 490 F.2d 87 (5th Cir. 1974).
265. 488 F.2d 1087 (5th Cir. 1973).
266. 488 F.2d 973 (5th Cir. 1974).
267. 504 F.2d 518 (5th Cir. 1974).
268. 489 F.2d 718 (5th Cir. 1974).
269. 504 F.2d 889 (5th Cir. 1974).
270. 498 F.2d 1091 (5th Cir. 1974).
271. Id. at 1092.
272. 502 F.2d 520 (5th Cir. 1974).
273. Id. at 521.
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notice by the clerk of the trial judge's order had apparently been misdi-
rected in the mails. In order to insure that the appellant was not prejudiced
by the ninety-nine day period between the original judgment and the ap-
pellant's giving notice of appeal, the district court vacated its original
judgment and entered a new, identical judgment, so as to start again the
running of the time for appeal. The Fifth Circuit referred to Federal Rule
of Civil Procedure 77(d) which states that the "lack of notice of the entry
by the Clerk does not affect the time to appeal or relieve or authorize the
Court to relieve a party for failure to appeal within the time allowed
. . . ." The court held that the failure to file the required notice of appeal
for ninety-nine days after the entry of the judgment was a failure to timely
effect the appeal and, therefore, the appeal was dismissed.

In Cobb v. Lewis2 ' the appellants failed to file a notice of appeal at all.
The appellants argued that the requirement of the filing of a notice of
appeal was satisfied by their filing of a "Petition for Leave to Appeal under
28 U.S.C. §1292(b)." The Fifth Circuit refused to dismiss the appeal stat-
ing that courts of appeal have discretion to disregard irregularities in the
form of procedure for filing a notice of appeal where the interests of sub-
stantive justice require it. The court stated that the notice of appeal re-
quirement may be satisfied by any statement, made either to the district
court or to the court of appeals, that clearly evidences the party's intent
to appeal. The policies behind the requirement for a notice of appeal are
to notify the court of the taking of the appeal and to notify the opposing
party of the taking of appeal. Any pleading, however denominated, which
serves these two basic functions will satisfy the notice of appeal require-
ment.

State National Bank of El Paso v. United States"5 was a case of first
impression in the Fifth Circuit interpreting rule 58 requirement that
"[e]very judgment shall be set forth in a separate document." The dis-
trict court had rendered a decision in the form of a document entitled
"Opinion and Judgment." This was attacked as not being an appealable
judgment. The Fifth Circuit reviewed the history of this section of rule 58
and concluded that the rule meant exactly what it says; the judgment shall
be set forth on a document separate and apart from any accompanying
opinion. The court, therefore, held that no judgment had been entered and
that there was nothing from which to appeal.

Gilbert v. Johnson"' was brought under rule 70 of the Federal Rules of
Civil Procedure to enforce a judgment previously obtained by a Veteran's
Administration physician against the Veteran's Administration and the
United States. The original judgment had held Dr. Gilbert to have been
unlawfully dismissed from his position with the Veteran's Administration

274. 488 F.2d 41 (5th Cir. 1974).
275. 488 F.2d 890 (5th Cir. 1974).
276. 490 F.2d 827 (5th Cir. 1974).
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Hospital in Atlanta because he had not been afforded a statutorily required
hearing. The Veteran's Administration and the United States had ap-
pealed, but later voluntarily dismissed their appeal. Thus, the original
judgment was final and not appealed. This judgment required that Dr.
Gilbert be reinstated until a decision by the Veteran's Administration
Board in accordance with the applicable Veteran's Administration regula-
tions and ordered that Dr. Gilbert receive damages and be returned to the
status that he held prior to separation. Dr. Gilbert, in his rule 70 motion
to enforce the judgment, alleged that since the entering of the first judg-
ment, he had not received any written charges against him, that the money
judgment had not been paid, that he had been given no hearing, and that
his salary was continuing to be withheld. He sought to have the defendants
held in contempt and sought an injunction requiring the defendants to
accord him all the relief which had been given him in the earlier order. The
district court denied Dr. Gilbert's motion to enforce the judgment. The
court of appeals reversed and required a re-examination of the question of
the defendant's failure to satisfy the earlier judgment and also directed the
district court to apply appropriate sanctions for failure to obey the court's
earlier order, indicating that the sanction of contempt was available even
though government officials were involved.

In Hazen Research, Inc. v. Omega Minerals, Inc. 77 the plaintiff sought
to recover in the Northern District of Alabama the outstanding balance of
a default judgment obtained against the defendant in the state courts of
Colorado. The defendant attacked the personal jurisdiction of the Colorado
court that had rendered the default judgment. The Fifth Circuit reaffirmed
the principle that the burden of undermining [the judgment] rests heavily
upon the assailant.28 The Fifth Circuit reviewed the attack made by the
defendant on the personal jurisdiction of the Colorado court and affirmed
the district court, holding that the defendant had not carried the burden
of undermining the Colorado judgment.

277. 497 F.2d 151 (5th Cir. 1974).
278. Id. at 154, quoting from Williams v. North Carolina, 325 U.S. 226, 233-34 (1945).
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