
CONSTITUTIONAL ASPECTS OF CRIMINAL LAW
By JAMES C. QUARLES*

During the period being surveyed, the Court of Appeals for the Fifth
Circuit decided approximately two hundred cases involving the impact of
constitutional principles upon the administration of criminal law. The
greatest number of these cases arose within the federal criminal justice
system, but the court was frequently called upon to review convictions
within the state court system when those convictions were collaterally
attacked as being infected with a constitutional infirmity.

The following comments attempt to furnish a very general picture of the
work of the court in this area during the period under review. No attempt
is made to comment upon or even to cite every case, since many are so
dependent upon their own set of facts as to be of only slight precedential
value, and most are simply restatements of established and noncontrover-
sial principles. Overall, the picture is one of a conscientious court of high
caliber and careful concern for the rights of the individual balanced against
considerations of practical administration and the rights of society to deal
with offenders.

I. BORDER SEARCHES

Although a large number of cases dealt with assorted aspects of the
searches and seizures provisions of the fourth amendment, it does not seem
profitable to rehash their factual situations. On the other hand, it may be
worthwhile to present those cases that dealt with a particular aspect of
searches, the border search.

In United States v. Miller' the court recognized that a new rule of
constitutional-criminal procedure had been announced by the United
States Supreme Court in Almeida-Sanchez v. United States2 that probable
cause is required for an automobile search that occurs at a place other than
the border or the functional equivalent of the border. This case presented
the question as to when the impact of Almeida-Sanchez would take effect,
or what effect, if any, it would have upon the conviction of Miller, which
had been affirmed by the Fifth Circuit Court of Appeals before the
Almeida-Sanchez decision was announced. Miller's petition for certiorari
had been granted by the Supreme Court, but the case was remanded for
further consideration in light of the Almeida-Sanchez holding. The court
of appeals in a well-reasoned opinion discussed the reasons for and against
giving retroactive effect to a change in constitutional interpretation or the
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1. 492 F.2d 37 (5th Cir. 1974).
2. 413 U.S. 266 (1973).
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application of a new constitutional principle. Relying upon the purpose of
the new border-search doctrine as being one to restrain law enforcement
officers rather than to promote the integrity of the fact-finding process, the
court decided that retroactive effect should not be given to the Almeida-
Sanchez rule. Several other cases during the survey period followed this
holding, thus testing the searches in question by the rule imposing less
stringent restrictions upon law enforcement officers.3

The broader scope permitted to officers in a border search is well illus-
trated by United States v. Ingham.' This case upheld the warrantless
search of a vessel that had been observed first in foreign waters and then
in domestic waters on the same day even though it was not stopped at the
international boundary line, was not followed after the crossing, and was
searched by government agents who had not observed the crossing and who
had time to obtain a warrant.5

With the suitcases in question actually under the control of government
agents, the court said there were no exigent circumstances justifying a
failure to obtain a warrant. In regard to the contention that the search
constituted a border search, it was not "good enough" that the place of
search was only two miles from a border over which goods were being
illegally imported in significant amounts. Rather, the court stated, there
must be knowledge or suspicion that the person or thing to be searched has
just crossed the border. Otherwise, a section of the country would be walled
off from operation of the fourth amendment.'

The Almeida-Sanchez rule was not violated where the law enforcement
agent had reasonable suspicion and there was sufficient nexus with the
border. Such was the case when a vehicle was observed 300 yards from the
border, even though the actual search did not take place until some time
and several miles later because of the suspect's flight.'

Of course even when a border search is tested by the less strict standards
because it pre-dated Almeida-Sanchez, the court held that the Govern-
ment still must show some contact with the border, and must also show
reasonable suspicion of criminal activity of a customs or immigration na-
ture, and a conviction based upon a search not complying with that stan-
dard must be reversed.8

That an individual's rights when he presents himself at the border are

3. See, e.g., United States v. Cantu, 504 F.2d 387 (5th Cir. 1974); United States v.
Bowman, 502 F.2d 1215 (5th Cir. 1974); United States v. Phillips, 496 F.2d 1395 (5th Cir.
1974).

4. 502 F.2d 1287 (5th Cir. 1974).
5. The court intimated that there may be more latitude given to law enforcement officers

regarding seagoing vessels than will be accorded in respect to land vehicles.
6. United States v. Lonabaugh, 494 F.2d 1257 (5th Cir. 1973).
7. United States v. Rogers, 504 F.2d 1079 (5th Cir. 1974).
8. United States v. Diemler, 498 F.2d 1070 (5th Cir. 1974); United States v. Speed, 497

F.2d 546 (5th Cir. 1974).
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less than those of an individual within the country is still well recognized,
and was applied in United States v. Chavarria.1 This case upheld the right
of government agents to detain at the border one who had been searched
without finding contraband when agents had received information that he
was purchasing heroin in Mexico and planned to smuggle it into the United
States. Thus the identification of the defendant by his co-conspirator who
had been stopped elsewhere and had been found to possess heroin was
admissible in evidence against the defendant.

In United States v. McKim,10 the court found the facts quite similar to
those in Almeida-Sanchez but nevertheless reversed the conviction on the
basis of that holding, without appearing to give consideration to whether
the government was entitled to have the evidence admitted on the basis
of the earlier, more lenient rules of the border search doctrine."

A search that followed border contact by fifteen minutes and six miles,
and which was pursuant to a tip and close surveillance, was found to be a
valid border search in United States v. Steinkoenig.'2

fl. MIRANDA

What constitutional protection is to be furthered by adherence to
Miranda v. Arizona?3 That question faced the court in United States v.
Garcia" when the defendant, who had been detained and questioned after
the license number of the automobile she drove into this country brought
forth a computer report that she was suspected of smuggling heroin, was
convicted of possession of heroin found in a storage locker that was opened
by use of a key found in her purse. She was searched and questioned for
an hour both as to the purpose of her trip and in regard to the locker before
she consented to reveal the locker's contents, which she said were Christ-
mas gifts. She was not given any Miranda warnings until the locker was
found to contain heroin, and she was arrested for smuggling. Reversing the
conviction because of error in admitting into evidence the statements de-
fendant made during the custodial interrogation, the court was still faced
with the question whether the consent defendant gave as to the locker
search was a valid consent when it was not preceded by Miranda cautions.
On the basis that the ultimate question as to the validity of an asserted
consent search is the fourth amendment standard of voluntariness, while

9. 493 F.2d 935 (5th Cir. 1974).
10. 487 F.2d 305 (5th Cir. 1973).
11. Defendant had been stopped 55 miles from the border while traveling on a road that

was always at least 35 miles from the border.
12. 487 F.2d 225 (5th Cir. 1973). The court distinguished Almeida-Sanchez factually,

apparently assuming its applicability even though the search took place in January of 1972,
well prior to the Almeida-Sanchez holding.

13. 384 U.S. 436 (1966).
14. 496 F.2d 670 (5th Cir. 1974).
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the Miranda doctrine is designed to protect the fifth amendment privilege
against self-incrimination, the court held that the lack of Miranda warn-
ings would not in itself render the search invalid if it was in fact voluntary,
a question which was left to be determined by the trial judge on remand.

That there may be circumstances in which fairness requires that even a
grand jury witness be given the Miranda warnings is illustrated by United
States v. Mandujano,5 where the questions put to the witness followed the
facts of the contact between that witness and a government witness. It
seemed to the court as though the Government had focused upon him as
a defendant, and thus his testimony before the grand jury was correctly
suppressed at his later trial for perjury based upon his grand jury testi-
mony." A similar viewing and appraising of all the circumstances led the
court to find involuntary a confession obtained under shocking circumstan-
ces even though the events occurred before Miranda, and despite the non-
retroactive nature of Miranda.

The point at which the suspect becomes in custody was determinative
in United States v. Hall."5 In that case, a secret service agent, going to the
address given by a telephone caller who threatened the life of then Presi-
dent Nixon, asked the defendant if his name was the name given by the
caller, and when the defendant answered affirmatively, asked him if he
had phoned the F.B.I. that morning. Defendant was then placed under
arrest and given the Miranda warnings. The court rejected the defendant's
argument that the warning came too late, reasoning that the earlier an-
swers were just as consistent with the playing of a practical joke and that
the investigation did not in fact focus upon defendant until he admitted
having made a phone call to the F.B.I. that morning. Nor was a defendant
entitled to Miranda warnings or to counsel when he gave a handwriting
sample prior to his arrest. 9

The court refused to recognize either a "security inquiry" or an "inevita-
ble discovery" exception to the Miranda requirements. These rather ingen-
ious exceptions were urged in United States v. Castellana,20 where the
defendant, who was being read a search warrant in his office while twenty
F.B.I. agents were on the premises, was suddenly asked if he had any
weapons within reach. He answered affirmatively and pointed to a desk
drawer containing four guns. The court held that the guns should have
been suppressed at his trial for illegally possessing them. The security
interests of the agents were not sufficiently important to deprive the person
being questioned of his right to receive prior warning. Moreover, permit-
ting speculation as to what the agents would have found in their search

15. 496 F.2d 1050 (5th Cir. 1974).
16. To the same effect is United States v. Rangel, 496 F.2d 1059 (5th Cir. 1974).
17. Grant v. Wainwright, 496 F.2d 1043 (5th Cir. 1974).
18. 493 F.2d 904 (5th Cir. 1974).
19. United States v. Snider, 499 F.2d 424 (5th Cir. 1974).
20. 488 F.2d 65 (5th Cir. 1974).

[Vol. 261184



CRIMINAL LAW

would greatly weaken the rule's restraining influence upon law enforce-
ment officers.

III. EQUAL PROTECTMON

Applying the traditional test of mere rationality," the court in Dorrough
v. Estelle2 still found a denial of equal protection in a state statute that
dismissed appeals of defendants who escaped confinement and did not
reinstate the appeals when they were returned to custody. The defect in
the statute was twofold. First, it treated differently those whose had been
sentenced and those who had not been sentenced, and second, it differen-
tiated between those sentenced to a term of years and those sentenced to
death or life imprisonment. Neither of these differences was deemed ra-
tional in light of the statute's purpose to discourage escape and to encour-
age the prompt, voluntary return of escapees.Y

In Grech v. Wainwright2 the habeas corpus petitioner was found not to
have sustained his claim of improper jury selection. He challenged the trial
court's practice of excusing all Jewish veniremen who asked to be excused
because of Yom Kippur. However, no one was excluded because of religion;
rather, an excuse was simply provided on this basis as was done on medical
grounds. Although equal protection objections to jury composition could
have been raised, the court in Winters v. Cook25 held the right to object
can validly be waived by a defendant's counsel, even when he does so
without consulting the defendant.

IV. FIRST AMENDMENT

In the three obscenity cases decided by the court during the survey
period, the common question was whether retroactive effect should be
given to a decision of the United States Supreme Court. In United States

21. Most equal protection questions are currently answered by the initial determination
whether the "test" will be the older, more traditional query as to whether the disputed
classification can be sustained on the basis of any facts that could reasonably be conceived,
Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911), or the newer, stricter test that
requires the state to show, whenever a fundamental interest is impinged or a suspect classifi-
cation is involved, that the classification is necessary in order to effectuate a compelling state
interest. See Shapiro v. Thompson, 394 U.S. 618 (1969).

22. 497 F.2d 1007 (5th Cir. 1974). Judge Rives, concurring specially, would have held the
provisions denying any appeal to an escapee recaptured in two days required application of
the stricter equal protection standard.

23. Of course equal protection in the area of appeals simply requires that all persons in
the same situation be treated alike in respect to the object of the treatment. Thus there is no
equal protection denial (or due process, either) when the state does not furnish an appeal from
a finding of competency to stand trial. Martin v. Estelle, 492 F.2d 1120 (5th Cir. 1974).

24. 492 F.2d 747 (5th Cir. 1974).
25. 489 F.2d 174 (5th Cir. 1973).
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v. Wasserman,2 the court upheld defendant's complaint that in an obscen-
ity case his conduct should have been tested by the more lenient definition
of obscenity as promulgated in Roth v. United States" and Memoirs v.
Massachusetts,2 8 rather than the stricter standard of Miller v. California,21

which was announced after defendant's indictment and before his trial
began. Relying upon the notion embodied in the ex post facto clause, that
punishing one for acts not criminal when they were performed is clearly
undesirable, the court said retroactive application of the stricter test was
inappropriate without substantial justification. It is not clear what the
court would regard as such justification, nor why the court eschewed reli-
ance upon the due process clause, as the court seems to have been moti-
vated by considerations of fundamental fairness. United States v. Jacobs,0

decided by the Ninth Circuit and with which the court here expressed
agreement, used due process as its basis for denying retroactivity to Miller.

On the other hand, it was held that a defendant who was tried subse-
quent to Miller for events that occurred previously could not complain of
the inclusion of a Miller instruction when he was at the same time given
the benefit of the Roth-Memoirs standard 2' Indeed, as was stated in an-
other case, a court in reviewing a conviction for acts committed before
Miller should test the material at issue under both standards and should
reverse the conviction unless the material is obscene under both tests.32

In another first amendment context, the court affirmed a holding that
the Florida breach of peace and disorderly conduct statute3 was unconsti-
tutional in that it would punish communication that was constitutionally
protected as well as speech that could be forbidden. 3 The statute could
have been saved if state court interpretations had narrowed its scope, but
the vice of overbreadth had not been thus corrected.

V. PRISONER'S RIGHTS

In Heft v. Carlson,35 the court held that a prisoner in one federal peniten-
tiary does not have the right to correspond with inmates in another federal
penitentiary when prison guidelines forbid such correspondence. However,
greater freedom would have to be allowed for communications with courts
and attorneys.

26. 504 F.2d 1012 (5th Cir. 1974).
27. 354 U.S. 476 (1957).
28. 383 U.S. 413 (1966).
29. 413 U.S. 15 (1973).
30. - F.2d - (9th Cir. 1974) (apparently an unpublished opinion).
31. United States v. Hill, 500 F.2d 733 (5th Cir. 1974) ("without social value" conveys

the gist of "utterly without redeeming social value").
32. United States v. Groner, 494 F.2d 499 (5th Cir. 1974).
33. FLA. STAT. ANN. §877.03 (1965).
34. Wiegand v. Seaver, 504 F.2d 303 (5th Cir. 1974).
35. 489 F.2d 268 (5th Cir. 1973).
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Several significant issues concerning the rights of prisoners were sent
back to the district court level for determination by three-judge district
courts because the suits sought to enjoin state statutes or orders as uncon-
stitutional.38 Thus this increasingly important subject did not receive the
detailed judicial treatment that could have clarified the issues . 7 On the
other hand, the extent to which the rights of prisoners have been recently
recognized is well illustrated by the holding in Gates v. Collier3 that the
unconstitutionality of a wide range of state prison practices was so well
established that the convening of a three-judge district court was unneces-
sary.

Under Morrissey v. Brewer,31 the parole revocation process is unconstitu-
tional unless the parolee is afforded notice and a hearing, but the Fifth
Circuit declined to extend that protection to one who had obtained only a
conditional parole. 0 Thus a prisoner who was working under a work release
program, and without permission left the approved employer and worked
for an unapproved employer, had not suffered any constitutional depriva-
tion when his conditional parole was rescinded at a meeting of which he
had no notice and at which he was not given a written statement of the
charges against him. On the other hand, it was held that a probation
revocation does require due process protection, and a complaint alleging
that the prisoner was denied access to legal materials or effective assis-
tance of counsel should not be dismissed without a hearing."

A complaint by a prisoner in a state penitentiary that he had been found
innocent of participation in a prison riot but had nevertheless been sub-
jected to various types of punishment, such as deprivation of hygienic
articles and legal materials, and placed in administrative segregation, was
found to allege a violation of constitutional rights. Thus it should not have
been dismissed without a hearing or a response from the state.'2 But when
a prisoner was accorded notice, a hearing, and opportunity for representa-
tion, it was held that as much as 440 days of remission of sentence for good
behavior may be revoked.' 3

VI. RIGHT TO COUNSEL

The constitutional right to counsel means, of course, the effective (which
is not necessarily the same thing as successful) assistance of counsel. How-
ever, the presence of competent counsel when the trial began was held not

36. 28 U.S.C. §2281 (1970), which the court called "curious," requires such a court.
37. Sands v. Wainwright, 491 F.2d 417 (5th Cir. 1973).
38. 501 F.2d 1291 (5th Cir. 1974).
39. 408 U.S. 471 (1972).
40. Sexton v. Wise, 494 F.2d 1176 (5th Cir. 1974).
41. Goff v. Jones, 500 F.2d 395 (5th Cir. 1974).
42. Jones v. Connors, 496 F.2d 82 (5th Cir. 1974).
43. Dixon v. Henderson, 493 F.2d 467 (5th Cir. 1974).
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to satisfy the constitutional command when defendant was not able to
communicate with court-appointed counsel from the time of arraignment
to the time of trial." Thus defendant did not waive his right to counsel
when he asked not to be represented at the trial by that attorney, and his
subsequent conviction following a trial without legal assistance was set
aside.

5

In United States v. Cooper,"5 the court found that the constitutional
right to counsel does not give a defendant the right to insist upon being
represented by a lay person.

One could wish for a more generously written opinion than that in Houle
v. United States,'7 which affirmed the denial of defendant's motion to set
aside a twenty-year sentence imposed in part upon the basis of convictions
which the defendant claimed were obtained in Canada without his having
had the benefit of counsel. The court facilely stated that the right to
counsel is based upon the constitution of the United States, "and cannot
be imposed upon Canadian proceedings."" The question, however, is not
one of imposing any doctrine upon a foreign court; rather, it is the pro-
priety-even constitutionality-of a United States court basing its judg-
ment as to proper punishment upon the assumption that the Canadian
convictions were just. The court stated that the sentencing judge could
consider Canadian convictions just as properly as he could consider the
defendant's arrests. But could a judge properly base a sentence upon illegal
arrests? The defect in a conviction obtained in violation of Gideon v.
Wainwright"5 is the lack of assurance of a fair trial. Thus the defendant
should still be entitled to the presumption of innocence, even after such a
conviction. That seems to be the thrust of United States v. Tucker,R which
required reconsideration of a sentence that might have been heavier be-
cause the trial judge considered convictions obtained without the assis-
tance of counsel. In Houle the court sought to comply with Tucker, but
seemed to distinguish it on the basis of the foreign origin of defendant's
convictions. Although the Canadian system of justice may be excellent,
there seems to be no reason why an American court should give its ap-
proval to a conviction of a defendant not represented by counsel. It must
be assumed that a defendant previously convicted in a country utilizing
torture to coerce confessions would not have those convictions counted
against him when he faces sentence by an American court. Of course such

44. United States v. Woods, 487 F.2d 1218 (5th Cir. 1973).
45. Of course the right to counsel may be waived, and the waiver may be effective even

though it is made without the advice of counsel. United States v. Benson, 495 F.2d 475 (5th
Cir. 1974).

46. 493 F.2d 473 (5th Cir. 1974).
47. 493 F.2d 915 (1974).
48. Id. at 916.
49. 372 U.S. 335 (1963).
50. 404 U.S. 443 (1972).
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an unjust result would not be tolerated by the Fifth Circuit, but its preced-
ent in Houle will be difficult to distinguish.

The right to the assistance of counsel was held in Nathaniel v. Estelle5 '
to include the right to participate with counsel, and where there was sub-
stantial doubt as to a defendant's mental ability to do so, he was entitled
to a hearing on that issue.

However, a defendant was not denied his right to the assistance of coun-
sel by the trial judge's direction to counsel to cross-examine a witness in
chronological sequence.2

In Hudson v. Alabama,5 3 a defendant was not effectively represented by
counsel who, despite defendant's protestation of innocence, told the jury
that counsel and the prosecuting attorney had reached an agreement on
the penalty that should be imposed upon each of two counts.

A lawyer may be so poorly prepared that he is not capable of giving
effective representation, as the court pointed out in Herring v. Estelle,5

where it was found that the defendant's lawyer should have known of state
cases strongly suggesting that the defendant's act of leaving behind the
keys used in a jail escape would preclude his conviction of robbery.

The impropriety of considering convictions obtained in violation of de-
fendant's right to counsel was emphasized in Torres v. United States,55

which disapproved the sentencing judge's exclusion of consideration of
only prior state convictions when defendant also challenged federal convic-
tions.

The court in Betonie v. Sizemore" extended to the military justice sys-
tem the principle of Argersinger v. Hamlin57 that imprisonment cannot be
the consequence of a trial at which defendant was not granted the right to
counsel, regardless of how minor may be the classification of the offense.
The court was not persuaded by the Navy's argument that imprisonment
is less of a burden for military personnel than it is for civilians.

VII. DOUBLE JEOPARDY

The case of Fain v. Duff5 8 illustrates important questions of conflict or
reconciliation between different legal systems, i.e., juvenile against crimi-
nal, and state against federal. A juvenile was arrested on November 12 for
rape, and five days later a petition was filed in juvenile court charging the
defendant with being a delinquent. On November 23 the juvenile was

51. 493 F.2d 794 (1974).
52. United States v. Moton, 493 F.2d 30 (5th Cir. 1974).
53. 493 F.2d 171 (5th Cir. 1974).
54. 491 F.2d 125 (5th Cir. 1974).
55. 490 F.2d 862 (5th Cir. 1974).
56. 496 F.2d 1001 (5th Cir. 1974).
57. 407 U.S. 25 (1972).
58. 488 F.2d 218 (5th Cir. 1973).
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found delinquent by the juvenile court, which declined the state attorney's
request that the juvenile be certified to the criminal court. The juvenile
was indicted on December 2. The question thus raised was whether the
juvenile court proceedings were such that instituting criminal proceedings
against the juvenile would subject him to jeopardy twice for the same
offense. 59 The court of appeals held that the juvenile's rights would be
violated by trying him in the adult, criminal court system after the juvenile
court had exercised its power over him in respect to the same transaction.
In coming to this conclusion the court held that the constitutional prohibi-
tion against double jeopardy as well as notions of fundamental fairness
precluded criminal action against the juvenile. Although it is not easy to
see a denial of fundamental fairness in this case, the more specific com-
mand against double jeopardy would seem to be violated if the juvenile is
proceeded against in the adult court system. Of course that conclusion
depends upon whether the juvenile court system is sufficiently like a crimi-
nal system, and ever since In re Gault0 it has been recognized that an
individual needs at least some constitutional protections against a system
that now is not always regarded as benign.

The double jeopardy clause was also held to require that the state give
credit to a prisoner for the time he served on death row prior to the reversal
of his conviction and his later plea of guilty, which resulted in a life sent-
ence.6' The importance of this "credit" was that it would reduce the time
the prisoner must serve before being eligible for parole consideration. Oth-
erwise the prisoner would not have the period he spent on death row re-
turned to him, and he would to that extent be punished twice for the same
offense.

That the double jeopardy provision is not to be mechanically applied is
well illustrated by United States v. Moon, 2 in which the court held that
the trial court had properly granted a mistrial at the government's request
when defendant waited until after the jury was sworn before making a
motion to suppress anticipated testimony of a telephone conversation
claimed to have been illegally intercepted. To grant the motion at that
stage of the proceeding without declaring a mistrial would have deprived
the government of the right to appeal from the order granting the motion,
a right Congress was interpreted as having intended.

United States v. Dinitz3 concerned the remedies available to a trial

59. The state criminal court held that it would. However, the intermediate appellate court
reversed, State v. R.E.F., 251 So.2d 672 (Fla. Dist. Ct. App. 1971) and the state supreme court
affirmed this reversal, R.E.F. v. State, 265 So.2d 701 (Fla. 1972). The juvenile then petitioned
the federal district court for a writ of habeas corpus, which was issued. Fain v. Duff, 364
F.Supp. 1192 (M.D. Fla. 1973).

60. 387 U.S. 1 (1967).
61. Duncan v. Alabama, 502 F.2d 571 (5th Cir. 1974).
62. 491 F.2d 1047 (5th Cir. 1974).
63. 492 F.2d 53 (5th Cir. 1974).
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judge who believed that defendant's counsel was acting improperly and
was baiting the court. The court of appeals concluded on the facts of this
case that disbarring the attorney and having him removed from the trial
for making improper argument during his opening statement was not man-
ifestly necessary in view of the availability of other alternatives. Since the
defendant was left unrepresented by trial counsel by this action, the court
felt that even the defendant's motion for a mistrial could not be regarded
as voluntary. Therefore, defendant's motion to dismiss the indictment
prior to his second trial should have been granted. The decision caused a
sharp split in the court, a rehearing en banc," and a petition by the Gov-
ernment for certiorari.

Double jeopardy was also found when a defendant, found not guilty of
rape and assault with intent to commit rape (his defense being based upon
consent) was later tried for breaking and entering with intent to commit
rape.65 The court felt that the prosecution was simply changing the name
of the crime in an attempt to convict defendant of illegal acts for which
he had previously been found not guilty.

VIII. DUE PROCESS

Generalized due process objections (as distinguished from the fourteenth
amendment due process clause's carryover of specifics of the Bill of Rights)
were pressed in a variety of situations, but were generally unsuccessful.

No denial of due process was found in a case"6 in which the government's
brief on appeal contained "serious misstatements which affected the
court's view of the facts of the case,"67 since it was determined that the
actual outcome of the case on direct appeal had not been affected by the
incorrect statements.

Although evidence of defendant's reputation is not ordinarily admissible
when offered by the prosecution, the court in United States v. Bowdach"
pointed out that this rule is not of constitutional dimensions, and admis-
sion of such evidence was held not to deny due process when it was admit-
ted for the purpose of showing the defendant's state of mind.

The habeas corpus petitioner's claim in Grissom v. Wainwright9 was
that due process was denied when the trial court failed to hold a hearing
on his mental competence to stand trial. Although the court agreed that
due process precludes trial of a defendant mentally unable to consult with
his counsel, in this case the court found that defendant's assertions as to

64. The court en banc concurred, 8-7, with the decision of the panel. United States v.
Dinitz, 504 F.2d 854 (5th Cir. 1974).

65. McDonald v. Wainwright, 493 F.2d 204 (5th Cir. 1974).
66. Middlebrooks v. United States, 500 F.2d 1355 (5th Cir. 1974).
67. Id. at 1358.
68. 501 F.2d 220 (5th Cir. 1974).
69. 494 F.2d 30 (5th Cir. 1974).
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mental capacity went to his condition at the time of the crime of which he
was accused, and not at the time of trial. Finally, in Parker v. Estelle the
court pointed out that where there is a difference of opinion as to a defen-
dant's mental competency to stand trial, a prosecuting attorney and some
psychiatrists believing him to be incompetent, due process does not require
that the issue be submitted to a jury (the burden is on defendant to over-
come the presumption of sanity). Even if a state statute should require
that procedure, since due process does not require it, the conviction was
not vulnerable to collateral attack on that ground.

70. 498 F.2d 625 (5th Cir. 1974).


