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This is not the year to report the decline or demise of civil rights litigation in the Fifth Circuit, as once again the number of substantial opinions
handed down crested easily over the hundred mark. Nor is this the time
to reaffirm the tentative thoughts expressed in the introduction to this
survey these two years past that the court of appeals has become less bold,
taken the more cautious stance, in dealing with the welter of cases before
it involving personal rights. Overall, perhaps the character of the opinions
has changed, occasioned as much by the concurrent maturation of bench,
bar and the state of the law. Especially in the field of employment discrimination, we no longer see great reams mounting on procedural issues or
even in large measure on the merits of the case, but rather experience a
concern with relief and with its efficacy and its speed of delivery. The court
of appeals, as the cases noted below illustrate, has laid the pall upon any
notion that victims of discrimination must wait their turn: it has called
for relief "that works and works now."
The court likewise maintained its position in the vanguard of the increasingly important area of student rights, while applying steady pressure
for reform in its opinions on school desegregation and in the field of reappointment. These remarks like all generalities, however, are best understood only upon a close reading of the specifics which underlie them.
I.

EMPLOYMENT DIsCRIMINATION

A.

Procedure

Apart from the class action issues noted in the section below, the court
wasted little time this term with procedural questions. In two cases'
brought by the Equal Employment Opportunity Commission, the court
made clear its position-doubtless indisputable under Federal Rules of
Civil Procedure 8(a)(1) and 9(c)-that a general averment in the complaint that the federal agency has satisfied all conditions precedent to the
filing of'the suit is sufficient to withstand a motion to dismiss for want of
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jurisdiction.2 A party joining issue on the satisfaction of conditions precedent is required to deny the allegation specifically and with particularity.
Addressing the perennial problem of limitations under Title VII3 and
following the lead in other circuits, the court in Genovese v. Shell Oil Co.'
held the ninety-day filing period for civil actions prescribed in section
706(1) of Title VIP to be jurisdictional, leaving no room for judicial liberality. Certainly a more dubious treatment of a statute of limitation than that
in Guerra v. Manchester Terminal Corp.' would be difficult to imagine.
There the court held that filing an unfair labor practice charge with the
NLRB tolled the running of the time allotted for filing with the EEOC,
which in turn tolled the running of the statute of limitations under section
1981 of the Civil Rights Act of 1866. 7 And all this in the face of a holding
that Title VII does not apply to the facts of the Guerra case! The court
observed that "[w]here the EEOC has without objection to the timeliness
of a charge, proceeded with it in the usual manner, the attempt to utilize
the EEOC will toll the running of limitations applicable to 42 U.S.C.
§1981."1 How any agency-especially one confessedly without jurisdiction
over the case-can by its own negligent or even purposive conduct extend
the statute beggars comprehension. Whatever solace employer-defendants
had heretofore found in the meager defense of statute of limitations must
now certainly be cast in doubt. If Elias Guerra can make two years last
six, one shudders to think what more inventive plaintiffs can do.
B.

Substantive DiscriminationAnd Relief

The bulk of the cases decided by the court of appeals and reported in
the survey period turned not on the propriety of the lower court's finding
on the issue of discrimination, but rather on the relief granted and on the
treatment of allegations of classwide discrimination. A similar "relief orientation" may be ascertained in the court's decisions in the public employment area discussed below. If a synthesis of the many and often quite
lengthy pronouncements may be voiced, it is this: faced with a finding of
Griggs-style discrimination,9 the trial court should enjoin the further use
FED. R. Civ. P. 12(b)(1).
3. 42 U.S.C. § 2000e et seq. (Supp. 1973)
4. 488 F.2d 84 (5th Cir. 1973).
5. 42 U.S.C. §2000e-5(f)(1) (1970). The case was actually decided under the predecessor
provision effective from 1965 to 1973 which provided for a thirty-day filing period. See Pub.
L. No. 88-352, §706(e) 78 Stat. 259 (1964).
6. 498 F.2d 641 (5th Cir. 1974). For other aspects of the case, see text accompanying note
2.

73, infra.

7. 42 U.S.C. §1981 (1970). After this Survey was completed, the Supreme Court of the
United States held that a state statute of limitations applicable to section 1981 is not tolled
by a timely filing with the EEOC. Johnson v. Railway Express Agency, Inc., __

(1975).
8. 498 F.2d. at 649.
9. Griggs v. Duke Power Co., 401 U.S. 424 (1971).
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of the unvalidated employment barrier. Further, few are the occasions
when a trial court may, without abusing its discretion, deny either back
pay or an attorney's fee where the plaintiff has shown some discrimination.
Moreover, in these days after Huff v. N.D. Cass Co.' 0 (Huff I!) a court
should be chary of allowing a class allegation to fall on findings adverse
only to the named plaintiff.
We hesitate to enter upon an extended discussion of the numerous cases
which illustrate in detail these general propositions. A few examples will
suffice. A single corporate defendant provided the court with the grist of
two major opinions: in Duhon v. Goodyear Tire & Rubber Co.," the court
vacated the order of a trial judge who did the defendant no favor by
ordering relief to the prevailing plaintiff so meager and so obviously insufficient as to wave a red flag before the appellate bench. 2 Upon finding that
unvalidated tests and a high school education requirement discriminated
against blacks," the trial court nonetheless merely enjoined the use of
nonvalidated tests in pre-employment or promotion situations, a course to
which the company had already voluntarily acceeded. It did not enjoin the
use of the unvalidated educational requirements; it did not order back pay
either to the named plaintiff or to the class; nor did it order reformation
of the seniority system, even though the court had found that the system
limited opportunities in perpetuation of prior discrimination. Even attorney's fees were denied the prevailing named plaintiff. It took no great
prescience to prophesy the result on appeal. The court of appeals vacated
and remanded, indicating in direct language that injunction of nonvalidated educational requirements, ordering of back pay and seniority relief,
and the award of attorney's fees are much more mandatory than discretionary when a discriminatee has established his case. Good faith, of
course, was a defense neither to the substantive issue of discrimination nor
to the propriety of any form of relief."
Johnson v. Goodyear Tire & Rubber Co. '5 is the more important case and
10.
11.
12.

485 F.2d 710 (5th Cir. 1973).
494 F.2d 817 (5th Cir. 1974).
Pettway v. Am. Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. 1974) is similar,
albeit considerably more detailed. There the trial court found that the employer
had engaged in unvalidated testing which discriminated against blacks yet ordered
no relief save desegregation of an employee board. The court of appeals in an
encyclopedic fifty-two page opinion pointed the trial judge in the right direction.
This profligate use of appellate time and energy is regrettable and can be justified
only by the hope of securing prompt, effective relief to oppressed minority litigants.
We trust the next time a Duhon or a Pettway reaches the court it will vacate
summarily with a citation to these two decisions.
13. As the reviewing court notes, the actual finding was of disproportionate exclusion of
blacks; the trial court made no finding concerning any relationship between the employment
barrier and job performance. Id. at 819.
14. Id.
15. 491 F.2d 1364 (5th Cir. 1974).
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has been extensively explored in last year's survey." It is by now bedside
reading for all attorneys litigating employment discrimination cases.
Johnson squarely places responsibility-and the virtually insuperable requirement of present restitution for past wrongs-on the employer and the
union, regardless of any notions of bona fides or reliance on the unsettled
state of the law. The discretion of the trial court is defined in aphoristic
terms which seem coined for quotation: "The relief herein ordered is intended to restore those wronged to their rightful economic status absent
the effects of the unlawful discrimination. As to monetary relief nothing
7
more is required; nothing less is acceptable.'
In other cases the court of appeals directed considerable effort toward
eliminating the lingering heritage of Huff v. N.D. Cass Co.' 8 (Huff I)which
had held that the propriety of a class action may depend on the viability
or probability of success of the named plaintiffs' claim. In three cases, Jack
v. American Linen Supply Co.,' Bolton v. Murray Envelope Corp.," and
Francis v. Allied Service Co. of Texas,2' the court upheld a finding adverse
to the named plaintiff but vacated dismissals of the class claims and
remanded for further determination. The court also remarked in Long v.
Sapp" that the law of class actions in employment discrimination is often
found not so much in Huff II as in Johnson v. Georgia Highway Express,
Inc.,3 and American Linen. Long involved an "across the board" attack
on the employer's job practices. In such a case, the court of appeals observed, the trial court often errs by dismissing the class action not because
the named plaintiff's claim is not viable but because it is different from
the alleged claims of the purported class. Unfortunately for the notion of
a rule of law, however, where it suited the appellate court to throw the class
out with the individual, it did so with no apparent reluctance and with
seeming disregard for both Johnson and Long.2
16. Rindskopf, Annual Fifth Circuit Survey: Civil Rights, 25 MERCER L. Rxv. 817, 829-30
(1974).
17. 491 F.2d at 1375. The case deserves considerable criticism for its cavalier handling of
statistical and testing data. The court chastises the defendant for manipulating statistics
when it does so itself, relying with vigor on the feeble and quite suspect statistical methodology employed by the Supreme Court in Griggs. Further, the court seems to rely upon the
Supreme Court's finding that the Wonderlich test discriminated in Griggs, a finding which
can have no relevance to its statistical validity in this far distant Texas chemical plant.
Judges ought not enter where experts fear to tread.
18. Huff v. N.D. Cass Co., 468 F.2d 172 (5th Cir. 1972), vacated 485 F.2d 710 (1973) (en
banc).
19. 498 F.2d 122 (5th Cir. 1974).
20. 493 F.2d 191 (5th Cir. 1974).
21. 486 F.2d 597 (5th Cir. 1973).
22. 502 F.2d 34 (5th Cir. 1974).
23. 417 F.2d 1122 (5th Cir. 1969).
24. Cf. Locke v. Board of Pub. Instruction, 499 F.2d 359 (5th Cir. 1974).
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C. Public Employment
The lines are not nice which must be drawn between the several categories of this article; many of the cases dealing with public employment
discrimination carry portents for situations in the private sector as well.
It can be said with confidence, however, that significant activity took place
in the domain governed by 42 U.S.C. §1983 (1970) which no attorney
practicing in the area safely may ignore.
Two cases, Morrow v. Crisler25 and NAACP v. Allen, 2 both involving
allegations of racial discrimination by state highway patrols, contain broad
and forceful language indicating that the time has come for the district
courts and the state defendants to formulate relief "that works and works
now." In Morrow, the court noted that the case had been heard by the
original panel in June 197228 and that the facts presented to the court en
banc demonstrated that only six blacks had been hired in the interim when
ninety-one employees were added to a total workforce approaching five
hundred. The court of appeals remanded the case "for the District Court,
in the first instance, to fashion an appropriate decree which will have the
certain result of increasing the number of blacks on the Highway Patrol.""
[1It will be incumbent on the District Court to order some affirmative
hiring relief. It may, within the bounds of discretion, order temporaryoneto-one or one-to-two hiring, the creation of hiring pools, or a freeze on
white hiring, or any other form of affirmative hiring relief until the Patrol
is effectively integrated. We emphasize, however, that the imposition of
some affirmative hiring relief need not inexorably lead to the dilution of
valid employment qualifications.3
It does not require great insight to suggest that the requirement of affirmative relief has been shifted from the realm of "discretion" to that theoretical limbo where what is not mandatory is nonetheless, when omitted, repeatedly found to be an "abuse of discretion." This seems earlier to have
happened to attorney's fees and to classwide back pay under Title VII.
Judge Clark's concurrence is alarming. It is full of citations from sister
and lower courts supporting the use in a variety of contexts of soi-disant
quota hiring. And yet the judge enters these remarks for the record:
Despite my doubts that its constitutional validity can be reasonably
articulated, this overwhelming precedent constrains me to concur in holding that the imposition of quota hiring relief is a permissible exercise of
the federal chancellor's discretion.
25. 491 F.2d 1053 (5th Cir. 1974) (en banc).
26. 493 F.2d 614 (5th Cir. 1974).
27. 491 F.2d at 1056.
28. Morrow v. Crisler, 479 F.2d 960 (5th Cir. 1973).
29. 491 F.2d at 1055 (emphasis added).
30. Id. at 1056 (emphasis in original).

1134

MERCER LAW REVIEW

[Vol. 26

[l1f precedent did not compel concurrence, I would opt for a different

3
course. '

We had not thought that this view of stare decisis still prevailed. If a judge
is unable to articulate the premises underlying the precedent he ought not
to rely upon it. It is the only value of precedent-and the doctrine of stare
decisis-that it enables a decisionmaker to abjure needless repetition of
earlier adjudication. Stare decisis is the Latin intonation which makes
respectable in law that which is not in logic-the unarticulated
premise.
3
No amount of Latin can justify the unarticulatablepremise. 1
The second major case, NAACP v. Allen,3 3 involved the Alabama Department of Public Safety and is not dissimilar to Morrow. In Allen, only
the appropriateness of the ordered relief was appealled. The trial court
among other remedies directed the affirmative hiring and permanent employment of one qualified black trooper or support person for each white
so hired until approximately 25% of both the state trooper and support
personnel forces were comprised of blacks.u The court of appeals, citing
Morrow v. Crisler, affirmed, but in an opinion by Judge Clark confronted
the constitutionality of quota hiring; the question which had so greatly
troubled the Judge in the prior opinion. "Since no decision has adequately
rationalized the constitutional problems raised by affirmative hiring relief,
we now undertake the task within the factual matrix presented by this
case." 31 Quoting the now-famous language from Board of Education v.
Swannl to the effect that "some ratios are likely to be useful starting
points in shaping a remedy, ' 37 the panel went on to state unequivocally:
In the absence of an invidious purpose, a determination of unconstitutionality here would be clearly unwarranted. Even assuming for the purposes of argument, that action of a state official taken pursuant to a
cumpulsory federal judicial order constitutes state action, the affirmative
31. Id. at 1059-60. Contrast the dissenting opinion of Gee, J., id. at 1064.
32. See B. Cmwtozo, THE NATURE OF THE JuDiciAL PRocEss 19-20 (1921).
Stare decisis is at least the everyday working rule of our law. . . . It is a process
of search, comparison, and little more. Some judges seldom get beyond that process
in any case. Their notion of their duty is to match the colors of the case at hand
against the colors of many sample cases spread out upon their desk. The sample
nearest in shade supplies the applicable rule. But, of course, no system of living
law can be evolved by such a process,

.

.

. and no judge

. . .

views the function

of his place so narrowly. If that were all there was to our calling, there would be
little of intellectual interest about it. The man who had the best card index of the
cases would also be the wisest judge. Id. at 20-21.
In fairness to the judge, however, one is referred to his subsequent opinion in the text
following this note.
33. 493 F.2d 614 (5th Cir. 1974).
34. Id. at 617.
35. Id. at 618.
36. 402 U.S. 43 (1971).
37. Id. at 46.
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hiring relief instituted sub judice fails to transgress either the letter or the
spirit of the Fourteenth Amendment . . . No one is denied any right
conferred by the Constitution. It is the collective interest, governmental
as well as social, in effectively ending unconstitutional racial discrimination, that justifies temporary, carefully circumscribed resort to racial criteria, whenever the chancellor determines that it represents the only rational, nonarbitrary means of eradicating past evils.u
The court, examining both Morrow and the facts before it in Allen, enumerated the factors necessitating imposition of affirmative hiring relief in
the former case and justifying it here: (1) clear evidence of a long history
of intentional racial discrimination, (2) a paucity or total absence of positive efforts to recruit minority personnel and (3) utilization of unvalidated
employment citeria and selection procedures and other discriminatory
practices.39 A fourth criterion, not included in the foregoing enumeration
but expressly considered by the court in both opinions, is the existence of
an historical and notorious pattern of racial discrimination in hiring.
By mandating the hiring of those who have been the object of discrimination, quota relief promptly operates to change the outward and visible
signs of yesterday's racial distinctions and thus, to provide an impetus to
the process of dismantling the barriers, psychological or otherwise, erected
by past practices.*
Another case of some import to public employers is Cooper v. Allen,"
making its second appearance before the court of appeals.'" On the first
appeal, the court invalidated a testing procedure employed by the City of
Atlanta and ordered that plaintiff Cooper, a black golf professional, be
granted relief unless the city could show by clear and convincing evidence
that he would not have been hired even if the city had not used the invalid
test as a prerequisite for the position. On remand, the lower court awarded
attorney's fees but denied the plaintiff's request for any other relief, believing that the city had discharged its burden of proving that the white
candidate, Hazelwood, was better qualified for the job.'3 The court of appeals affirmed over Cooper's strong objection that the supposedly "neutral" criteria used by both the lower court and the reviewing court were
racially biased. The court of appeals demurred to the charge, noting that
it was basing its finding of Hazelwood's superior qualifications, not on his
golfing abilities-the Professional Golfers Association was once racially
exclusive-but on the entrepreneurial skills in the management of profes38.
39.
40.
41.
42.
43.

493 F.2d at 619 (emphasis in original).
Id. at 620.
Id. at 621. See also 491 F.2d at 1056.
493 F.2d 765 (5th Cir. 1974).
Cooper v. Allen, 467 F.2d 836 (5th Cir. 1972).
The lower court opinion on remand is unreported.
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sional shops at golf courses. As Judge Goldberg remarks in dissent, however,
The record reveals that before this lawsuit was originally filed in 1969,
no Negro had ever been employed by the City of Atlanta as a golf pro or
assistant pro. There were no black club pros in the Atlanta area or in the
State of Georgia in 1969, with the exception of one man who worked for
no salary at the predominantly black New Lincoln Golf Club. Thus,
though the criterion of prior experience appears racially neutral on its
face, in practice it is not. Cooper had no way of securing the same kind of
golf jobs that Hazelwood held. This Court has held, emphatically and
repeatedly, that an employment practice whose effect is to deny genuine
opportunity to blacks is impermissible and cannot be salvaged simply
because it may be facially nondiscrimiminatory."
With deference, the dissenting judge's observations seem perceptive and
those of the majority suspect for their myopia. A more restricted review of
the abilities-for that is what Griggs v. Duke Power Co.' 5 teaches-rather
than the respective job titles of the applicants should govern the outcome
of the case.
8
The interlocutory appeal in Penn v. Schlesinger"
presented for resolution three questions in the context of a class action against the heads of
seventeen federal agencies employing persons in Alabama: (1) whether
racial discrimination in hiring and promotion by federal agencies is actionable under 42 U.S.C. §1981;" (2) whether any such claim is barred by the
doctrine of sovereign immunity; and (3) whether plaintiffs exhausted
available administrative remedies before suing. The trial judge found that
the plaintiff had stated a claim against the agency chiefs under section
1981 and that sovereign immunity ran only in favor of the United States
Government, not individual defendants. Further, the plaintiffs were found
to have exhausted sufficiently their administrative remedies. In affirming,
the court of appeals extended its holding in Sanders v. Dobbs Houses,
Inc."5 to federal officials as well as to private employers, citing District of
Columbia v. Carter," where the Supreme Court said that 42 U.S.C. §1982
(1970) is "an 'absolute' bar to all such discrimination, private as well as
public, federal as well as state."" The court finds the holding equally
applicable to 1982's sister provision, 1981."1 Addressing the question of
44.
45.
46.

493 F.2d at 771.
401 U.S. 424 (1971).
490 F.2d 700 (5th Cir. 1973).

47.

42 U.S.C. §1983 (1970) applies only to deprivation of rights under color of state law.

48. 431 F.2d 1097 (5th Cir. 1970).
49. 409 U.S. 418 (1973).
50. 409 U.S. at 422 (emphasis in original).
51. "Like Section 1981, Section 1982 was part of the Civil Rights Act of 1866, enacted
pursuant to Congress's power under the Thirteenth Amendment." 490 F.2d at 702 n.9. See
generally Waters v. Wisconsin Steel Works of Int'l Harvester Co., 427 F.2d 476 (7th Cir.),
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sovereign immunity, the court found the doctrine left intact under section
1981 since the statute contains no specific and explicit waiver but noted
that the doctrine does not apply as against officials if the relief sought is
in the nature of mandamus. Further, the court of appeals found that racial
discrimination would constitute an ultra vires act not within the purview
of the doctrine of sovereign immunity. The court's treatment of the exhaustion requirement is more suspect; the court distinguished Caldwell v.
National Brewing Co.,5 finding Beale v. Blount53 controlling. The appropriateness of this holding cannot be questioned, but the court gave such a
niggardly reading of the exhaustion requirements of Beale that one is left
with the suspicion that there is not a great deal of difference left between
it and Caldwell. Indeed it is on this issue of exhaustion that the majority
diverges from the special concurrence and the dissent. Judge Morgan,
concurring, would find no requirement of exhaustion and tacitly calls for
the overruling of Beale in favor of the nonexhaustion rule in Caldwell." The
dissenting judge quite properly noted that there had been precious little
"exhaustion" in this case to invoke a judicial determination of all federal
employment practices on a statewide level (the plaintiffs had never even
filed a complaint). 5 One tends to agree with this view, being weary of the
casuistries of the Fifth Circuit and other appellate courts of the federal
system sweeping aside the clear intent of Congress in its rush to provide
judicial forums for discrimination plaintiffs. By the 1972 amendments to
Title VII, Congress unequivocally stated its intent that federal employees
bearing grievances should first seek redress within the administrative
framework.1" The court was on questionable ground when it decided
Caldwell, thereby counting for naught the Congressionally-mandated
administrative requirements of Title VII of the Civil Rights Act of 1964,
and is fast on the downhill slope with its dubious reading of the requirements of Beale in this year's Penn. The lower federal courts are already
glutted with civil rights actions against state officials, sometimes on the
most frivolous grounds, under section 1983. Now the court throws open the
proverbial floodgates to similar actions against federal officials undercutting often effective administrative remedies without requiring any but the
most trivial "exhaustion" by putative plaintiffs. 7
cert. denied, 400 U.S. 911 (1970).
52. 443 F.2d 1044 (5th Cir. 1971). The case held that a plaintiff may bypass intentionally
the administrative remedies provided by Title VII and sue immediately and directly under
section 1981.
53. 461 F.2d 1133 (5th Cir. 1972), wherein the court held that one seeking relief in the
federal courts from actions taken by federal administrative agencies must first exhaust the
administrative remedies available to him.
54. 490 F.2d at 707. See also Damico v. California, 389 U.S. 416 (1967) (no exhaustion
required under section 1983).
55. 490 F.2d at 707-14. "Seldom was so small a camel's nose employed to drag so large a
camel into the tent." Id. at 709.
56. 42 U.S.C. §2000e-16 (Supp. 1973).
57. A more reasonable approach exempts a plaintiff from exhaustion requirements where
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In Thompson v. Gallagher- the court of appeals found constitutionally
infirm under the Fourteenth Amendment the termination of a city employee for having an army discharge "under other than honorable conditions." The court, citing Goldberg v. Kelly 9 and the Weiman-SlochowerPickering" line of cases, rejected any resurrection of the right'-privilege
distinction. Moreover, it was not considered material that the plaintiff's
case involved a guaranteed protection rather than a guaranteed right, the
more usual posture in which cases under section 1983 arise. Whatever the
state interest, the classification sweeps too broadly to be justified under
the "rational means" test since the city made no efforts to "weed out"
nonveteran employees with similar problems or character aberrations, and
is thus invalid under both the due process and equal protection clauses of
the fourteenth amendment.
Cases involving rights of teachers in public institutions appear to be on
the wane. None of the cases reaching the court of appeals in the survey year
seems to be of special interest, either in the Singleton" realm of employment changes occasioned by desegregation or in the more generalized
ambit of removal or nonrenewal of teachers for other reasons. In the latter
2
area, the Roth-Sindermann"
rule continues to govern, guaranteeing procedural due process only where there is a deprivation of "property," as in the
case of removal of a tenured teacher or a deprivation of "liberty" through
the imposition of social stigma, as in the case of nonrenewal of a nontenured faculty member for character defects."
D.

Sex Discrimination

Few will find controversial the handful of cases during the survey period
involving claims of sex discrimination in violation of Title VII. One case,
Pond v. Braniff Airways, Inc. ,", deserves comment if not for the holding of
he can plead good cause for excusal. See, e.g., Young v. International Telephone & Telegraph
Co., 438 F.2d 757 (3d Cir. 1971).
58. 489 F.2d 443 (5th Cir. 1973).
59. 397 U.S. 254 (1970).
60. Wieman v. Udegraff, 344 U.S. 183 (1952); Slochower v. Board of Higher Educ. of the
City of New York, 350 U.S. 551 (1956); Pickering v. Board of Educ., 391 U.S. 563 (1968).
61. Singleton v. Jackson Municipal Separate School Dist., 419 F.2d 1211 (5th Cir. 1970).
62. Board of Regents v. Roth, 408 U.S. 564 (1972); Perry v. Sindermann, 408 U.S. 593
(1972).
63. See Bradford v. Tarrant County Junior College Dist., 492 F.2d 133 (5th Cir. 1974);
see also Collins v. Wolfson, 498 F.2d 1100 (5th Cir. 1974). The only Singleton case, Smith v.
Concordia Parish School Bd., 493 F.2d 8 (5th Cir. 1974) involved an unimportant affirmance
of a trial court order reinstating a teacher who had been discharged before Singleton criteria
had been filed with the court. In a separate action, the court of appeals en banc remanded
McLaurin v. Columbia Municipal Separate School Dist., 478 F.2d 348 (5th Cir. 1973) to the
three-judge appellate panel. 486 F.2d 1049 (5th Cir. 1973) (en banc) (per curiam). For a
discussion of McLaurin, see Rindskopf, note 14 supra at 821-22.
64. 500 F.2d 161 (5th Cir. 1974).
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the court, then for the ingenuity of counsel and the naivete of the lower
bench. Linda Pond, the plaintiff, was refused the position of Customer
Service Agent to which all parties seem to agree she was presumptively
entitled under the seniority provisions of the collective bargaining agreement in force. Ms. Pond, 5'4", 145 pounds, was thought "less qualified"
than a male applicant with no seniority, standing 6'4" and weighing 175
pounds. It was not contested that the job entailed considerable physical
exertion, including lifting of heavy objects and reaching. The novelty in the
case is that the defendant, perhaps well versed in the gospel of Weeks v.
Southern Bell Telephone & Telegraph Co.,"5 did not plead the affirmative
defense of bona fide occupational qualification (BFOQ), but rather asserted that no discrimination had taken place at all. Considering the physical requirements of the job, the male applicant was simply the more qualified individual. Reversing the trial court's finding of no discrimination, the
court stated:
Where the only basis in a record for finding that a male employeeapplicant was more qualified than a female are factors directly relatable
to sex-the attributed capacity of a male to lift bigger and better
boxes-then we are not at all certain that a fact finding of nondiscrimination can stand when no objective tests were given either applicant to
determine their physical abilities to perform the job in question ....
Braniff comes dangerously close, in our opinion, to relying on the BFOQ
without having to actually assert or prove it."
E.

National OriginAnd Alienage Discrimination

In Balderas v. La Casita Farms, Inc.,"7 the court of appeals was called
into the unhappy drama of the organizing efforts of the United Farm
Workers in the Rio Grande Valley of Texas. Balderas, a MexicanAmerican, was terminated by the employer, La Casita Farms, for alleged
poor performance. Believing the stated reason pretextual, he filed a charge
with the Equal Employment Opportunity Commission alleging that he
had been fired for his well-known association with the United Farm Workers Organizing Committee and that anti-UFWOC animus was violative of
Title VII since the union was seeking to promote the interests of an identifiable national group. He sought relief in the alternative under section 1981
and under Texas' Right-to-Work Law. 8 His arguments under Title VII
were bolstered by the Guidelines on Discrimination Because of National
Origin promulgated by the EEOC, guidelines which the Supreme Court
has intimated are entitled to "great deference:" 9
65. 408 F.2d 228 (5th Cir. 1969); see also 500 F.2d at 167 n.13.
66. 500 F.2d at 166-67.
67. 500 F.2d 195 (5th Cir. 1974).
68. TEx. REV. CIv. STAT. ANN. art. 5154g (1971).
69. Griggs v. Duke Power Co., note 9 supra at 434.
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Title VII is intended to eliminate covert as well as the overt practices of
discrimination, and the Commission will, therefore, examine with particular concern . . . denial of equal opportunity because of membership in
lawful organizations identified with or seeking to promote the interests of
national groups. .... "
Both the trial court and the court of appeals, however, found that any
hostility on the part of La Casita to the UFWOC was directed at it qua
labor union rather than qua representative of the interests of a national
group. Finding no discrimination on the basis of national origin, the court
necessarily did not reach the question whether section 1981 would give rise
7
to a cause in favor of one so discriminated against. '
The more troublesome case, not only for its holding concerning private
discrimination on the basis of alienage but also for its startling application
of the tolling doctrine discussed earlier, is Guerra v. Manchester Terminal
Corp.7 Guerra, a Mexican national lawfully residing in Texas, was transferred to a less desirable job because of a collective, bargaining provision
between the employer and the union giving preference in certain jobs to
citizens and to aliens whose families resided in the United States. Not
being able to partake of the benefits of either of these classifications,
Guerra was transferred to the lower-paying position. After failing to secure
relief through the National Labor Relations Board and the Equal Employment Opportunity Commission, Guerra filed suit against both the employer and the union under Title VII and under section 1981. The intervening decision of its court of appeals, Espinoza v. FarahManufacturingCo. ,3
compelled the district court to dismiss the Title VII claim on the ground
that the protection of that act extends to victims of national origin discrimination only, and there was no evidence at all that the employer and union
discriminated against Guerra qua Mexican.
Foraging about for some theory on which to premise relief for the illtreated Guerra, the trial court came upon section 1981 of the old Civil
Rights Act. In an opinion demonstrably untutored in the uses and methodology of legislative history, the trial court found that section 1981 prohibited private employment discrimination against aliens, although every
prior alienage case under the section involved state action. 7' That the trial
court's holding is not to be lightly assumed is apparent from the more
scholarly treatments of the matter, as well as the Supreme Court's dictum
70. 29 C.F.R. §1606.1(b) (1973).
71. The court of appeals affirmed the district court's finding of a violation of Texas' Right-

to-Work Law. 500 F.2d 195, 199-200.
72. 498 F.2d 641 (5th Cir. 1974).
73. 462 F.2d 1331 (5th Cir. 1972), afj'd, 414 U.S. 86 (1973).
74. See Das, Discriminationin Employment against Aliens- The Impact of the Constitution and the Federal Civil Rights Laws, 35 U. Prrr. L. Rsv. 499, 546-55, especially at 553
(1974).
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in the area.7" Although the court of appeals' opinion is ill-informed, it is
sure to be cited quickly and often.
F. Age Discrimination
In the only case in the survey period arising under the Age Discrimination in Employment Act of 1967,78 Powell v. Southwestern Bell Telephone
& Telegraph Co.," the court of appeals affirmed the dismissal of a plaintiff's private action where she had not filed the statutory notice of intent
to sue with the Secretary of Labor within one-hundred-eighty days of the
alleged unlawful act. Rejecting arguments that plaintiff had tolled the
running of the statutory period by writing the Secretary requesting him to
sue on her behalf, the court observed that unlike Title VII of the Civil
Rights Act of 1964, the Age Discrimination Act contained a specific legislative restriction on the right to sue.78 Where Congress has spoken, there is
no room for judicial expansiveness. The court similarly found no merit to
the plaintiff's contention that a finding that the one-hundred-eighty day
period was jurisdictional made supererogatory the limitations of section 6
of the Portal-to-Portal Act,7 specifically made applicable to actions under
the Age Act by the latter's own terms. A plaintiff, noted the court, need
only file the statutory notice with the Secretary in order to sue and then
may bring action at some later time within the limitations of the Portalto-Portal Act. One confesses some sympathy for the victim of age discrimination who is deprived of the court's notorious willingness to play fast and
loose with limitations, exhibited this season in the Guerra decision. The
sympathy is kept in bounds, however, by the knowledge that this plaintiff
was twice warned by the Secretary that the limitations period was running
against her and that a letter of notice of intent had to be filed within the
statutory period.
II.

The
preme
which
preme
75.
proach
76.
77.
78.
79.
80.
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RIGHTS IN EDUCATION

A.

Students Rights

area of student rights has received recent illumination by the SuCourt in Goss v. Lopez.w That case concerned an Ohio Statute
allowed suspensions of up to ten days without a hearing. The SuCourt stated that

Id. and authorities there cited. Professor Das, however, urges that the Guerra apis a correct one.
29 U.S.C. §621 et seq. (1970).
494 F.2d 485 (5th Cir. 1974).
29 U.S.C. §626(d)(1) (1970).
29 U.S.C. §255 (1970).
U.S.
-, 43 U.S.L.W. 4181 (Jan. 22, 1975).
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[t]he State is constrained to recognize a student's legitimate entitlement
to a public education as a property interest which is protected by the Due
Process Clause and which may not be taken away for misconduct without
adherence to the minimum procedures required by that clause.',
In a school situation the minimum procedures required are minimum indeed according to the court: the student must "be given oral or written
notice of the charges against him and, if he denies the charges he must also
be given an explanation of the evidence the authorities have and an opportunity to present his side of the story." However, priornotice and hearing
cannot be insisted upon.8" Justice Powell, writing in dissent for the Nixon
four, seems honestly unable to conceive why anyone would want to challenge the "good old" teacher's decision in this area with complications like
notice and hearings, but he does cogently describe the problems to be
encountered in limiting the effect of the majority opinion in future cases
challenging such things as the giving of a failing grade.
During the survey period, the Fifth Circuit, long a leader in the area,
continued its own exploration of the constitutional parameters of the rights
of students in four cases of note. In the first case, Lee v. Macon County
Board of Education,3 two sisters were permanently expelled from a high
school in rural Alabama after a hearing before the Board of Education. At
the hearing, the Principal and the School Superintendent testified to the
problems of misbehavior encountered with the girls, admitting that much
of their information was not firsthand. The court, in a footnote and without
discussion, rejected the claim that hearsay testimony at such a hearing was
constitutionally impermissible, but reversed the district court's determination that the expulsion was proper on the grounds that the evidence
indicated that the Board's practice was to merely rubber-stamp the principal's recommendation. According to Judge Godbold, speaking for the
court:
A sentence of banishment from the local educational system is, insofar as
the institution has power to act, the extreme penalty, the ultimate punishment. In our increasingly technological society getting at least a high
school education is almost necessary for survival. Stripping a child of
access to educational opportunity is a life sentence to second-rate citizenship, unless the child has the financial ability to migrate to another school
system or enter private schoolYu
In such a situation, "[flormalistic acceptance or ratification of the principal's request or recommendation as to the scope of punishment, without
independent Board consideration of what, under all the circumstances, the
81. Id. at 4184.
82. Id. at 4186.
83. 490 F.2d 458 (5th Cir. 1974).
84. Id. at 460.
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penalty should be, is less than full due process." The case was remanded
to the district court with directions to remand the case to the Board for a
reconsideration of the appropriate penalty.
In Boykins v.Fairfield Board of Education," the use of heareay testimony at the hearing was again attacked. The appellants argued that the
rule laid down in the Dixon case 7 should be expanded in accordance with
8
the Supreme Court's rulings in Goldberg" and Morrissey"
to include the
right to confrontation and cross-examination of witnesses at such a hearing. The court, admitting the "seductive quality" of the argument that the
right to a free public education is of fundamental importance comparable
to welfare payments or the curtailed liberty of a parolee, disagreed that due
process requires such an expansion. Holding that "basic fairness" and the
"integrity of the fact finding process" were the important elements of due
process, the court rejected the analogy offered and declined to rule out the
use of hearsay evidence in a school disciplinary hearing.
In St. Ann v. Palisi,"*
student rights again received extensive "quotable"
discussion by the court.. In this case, the appellant challenged a school
board regulation that dealt with procedures to be followed by dissatisfied
parents. Part of this regulation stated that
[sihould the principal or teacher be called to account or be reproved in
an offensive manner in the classroom or elsewhere verbally or in writing,
by a parent or guardian,the child orward of such parentor guardianshall,
by reason of such conduct, be liable to suspension or other punishment.9'
The mother of the two children involved in this case became enraged
during a conference concerning her son's suspension for tardiness and absenteeism, and struck the assistant principal. Pursuant to the above
quoted regulation the appellant's two children were recommended for indefinite suspension, and, after a court-requested hearing on the matter,
were transferred to another school. The district court dismissed the complaint on the ground that the regulation did not violate the substantive due
process guarantee of the fourteenth amendment and that it thus fell within
the discretionary power of the school board to regulate conduct in the
public schools. The Fifth Circuit reversed, finding a significant encroachment upon a basic element of due process: that is, that "[t]he school's
policy which attributes a parent's misconduct to other family members is
asserted to be guilt by association wholly alien to American liberty."'"
85.
86.
87.
88.
89.
90.
91.
92.

Id.
492 F.2d 697 (5th Cir. 1974).
Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961).
Goldberg v. Kelly, 397 U.S. 254 (1970).
Morrissey v. Brewer, 408 U.S. 471 (1972).
495 F.2d 423 (5th Cir. 1974).
Id. at 424 n.1 (emphasis in original).
Id. at 425.
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Adopting by analogy the strict scrutiny model developed in equal protection analysis, the court held that the school board could not meet its
"substantial burden" in this case; that the board had not demonstrated a
compelling interest in this regulation. Further, the court intimated that
even under a "mere rationality" standard the board might have difficulty
in justifying the regulation as advancing a valid state interest which in this
case was claimed to be the preservation of discipline and decorum in the
schools. Judge Roney, in dissent, objected to the criminal analogy used by
the majority in reaching its decision.
In Ingraham v. Wright" the court dealt with the constitutional validity
of corporal punishment of school children. The panel, with one dissenter,
stated that
[c]orporal punishment of school children is "punishment" in every sense
of the word, whether it is called "criminal" or "civil" . . . .[M]ost
courts which have considered the constitutionality of corporal punishment
,have assumed that such punishment may be evaluated under eighth
amendment standards."
The court agreed that eighth amendment scrutiny was called for to assess
punishments meted out by school officials, but stated that "[m]ild or
moderate use of corporal punishment as a disciplinary measure in an elementary or secondary school normally will involve only transitory pain of
a non-intense nature and will not cause intense or sustained suffering or
permanent injury."" Although the scope of the eighth amendment is not
static and must draw its meaning from "evolving standards of decency,""
corporal punishment in the schools "per se cannot presently be held to be
'excessive' in a constitutional sense, or so 'degrading' to the 'dignity' of
school children as to violate the Eighth Amendment."' 7 The court found
that the regulation before it" was not on its face inconsistent with the
eighth amendment since it attempted to carefully regulate the infliction
of corporal punishment through specific guidelines. The court seemed to
recognize the fact that regulations in this area, while unobjectionable and
enlightened in their language, might offer no real protection to the student
because the actual administration of the regulations would be difficult if
not impossible to control. The court did state that an injunction against
any use of corporal punishment would be considered if the court found that
no adequate control over abuses in this area existed or could exist, but
obviously felt that adequate controls did exist in the instant case.
93.
94.
95.
96.
97.
98.

498 F.2d 248 (5th Cir. 1974).
Id. at 260 n.20.
Id. at 260.
Id.; Trop v. Dulles, 356 U.S. 86, 101 (1958).
Id. (footnote omitted).
Policy 5144 of the Dade County School Board.
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The district court had dismissed the complaint, apparently on the
ground that no system-wide constitutional violation had been shown. The
Fifth Circuit reversed, holding that a violation of the eighth amendment
can occur at the level of a single educational institution and that such a
violation had been shown at one junior high school in which paddlings
occurred regularly without attention to the regulations and with sufficient
severity to send several students to doctors for medical treatment.
The plaintiffs also alleged that the corporal punishment regulations denied them due process in that students were given inadequate procedural
safeguards before the punishment was administered. Policy 5144 provides
that a teacher must confer with the principal in corporal punishment situations and that the principal will make the final determination as to punishment. The regulation also states that "[in any case, the student should
understand clearly the seriousness of the offense and the reason for the
punishment."" The court upheld this regulation against the due process
attack, although the reasoning is less than satisfactory. To begin with, the
district court found that "[tihere is no published schedule of infractions
for which corporal punishment is authorized, nor any formal procedural
requirements which must be observed before punishment may be administered.""' However, the district court concluded that "if there is any good
purpose to be served by corporal punishment in the schools, such purpose
would be long since passed if formal notice and hearing were required
before a paddling."'' To its credit, the Fifth Circuit ignored that peculiar
point of view, but unfortunately did not replace it with anything much
more comprehensible. Although the regulation in question clearly speaks
only to notice and a review by a third party, the court reads into it a
requirement that some kind of a hearing procedure take place. The court's
discussion on this point is as follows:
If the student claims that he is innocent of the conduct which merits
punishment, school officials should make sufficient inquiries to insure
that, to the contrary, the student is guilty beyond a reasonable doubt.
After all, once the student is corporally punished, no retraction of punishment is possible. This means that eyewitnesses should be questioned by
the principal or his designee and the student should be allowed to call
witnesses in his own behalf. Also, the sudent should be allowed to respond
to the witnesses against him, and in some cases he should be accorded an
opportunity to ask them relevant questions. Of course, all this may take
place in an informal setting, and no formal rules of procedure or evidence
need be followed.' 0'
99.
100.
101.
102.

498 F.2d at 254 n.5.
Id.at 267.
Id.
Id.at 268.
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Lawyers will have to make out of that paragraph what they can or will,
but it should be noted that the court further stated that "most principals
probably already follow the procedural guidelines we have suggested,"'
so that the regulation was saved. 0 One has the impression that by the time
that the court got to the due process arguments in the case it had lost
interest in the matter.
Plaintiff also raised the complaint that the students had been beaten
after explicit instructions from parents that their children were not to be
corporally punished, in violation of the fourteenth amendment. In Ware
v. Estes, 05 the court affirmed the dismissal of such a claim, but in
Ingraham, asked the district court to reconsider that issue in light of several recent opinions from the Supreme Court concerning the right to privacy and the relationship of parent to child.'
B.

School Desegregation

In some ten cases during the survey period, the Fifth Circuit continued
its hacking at the thicket of school integration orders. The details of these
continuing adjudications will not be detailed here. In one fairly unusual
case' 01 the court affirmed the district court's refusal to order free busing
despite the fact that under the court's desegregation order "hundreds of
elementary school children must travel more than a mile and a half to
school across dangerous terrain."'0 8 The court was careful to note that the
situation here
presents a most unusual situation. The court's desegregation order has
been implemented effectively without free busing, and the order increased
neither the general transportation burden nor the transportation burden
of either race. Were any of these facts different, free busing would be
required. We do not hold that school boards may avoid the obligation to
provide free busing simply by arranging private busing financed at student expense.'"
The opinion was premised on the district court's finding that the decision to discontinue free busing in 1969 was not racially motivated.
103. Id.
104. The claim was also made that corporal punishment is totally unrelated to any legitimate educational purpose and thus violated due process on that ground. The court found that
even the plaintiff's own expert conceded some possible validity to corporal punishment and
apparently held that any relation at all between the means and the purpose was enough to
justify the school board's policy.
105. 458 F.2d'1360 (5th Cir. 1972).
106. Roe v. Wade, 410 U.S. 113 (1973); Wisconsin v. Yoder, 406 U.S. 205 (1972). See
Stanley v. Illinois, 405 U.S. 645 (1972).
107. Quarles v. Oxford Municipal Separate School Dist., 487 F.2d 824 (5th Cir. 1973).
108. Id. at 825.
109. Id. at 827-28.
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In a related area, the court of appeals, on a rehearing en banc, addressed
the question of what appropriate equitable relief should be granted where
unconstitutional state involvement is found to exist in relation to private
segregated schools."' The district court in this case set aside a lease between the county supervisors and a civic association on a determination
that the association had sub-leased the property to a segregated academy.
On appeal, the Fifth Circuit affirmed the finding of impermissible state
involvement, but held that the lease should not have been cancelled. Instead the panel opinion enjoined the academy from denying admission on
the basis of race. The en banc court remanded the case to the district court
with instructions to set aside the lease between the association and the
academy only and to leave the original lease unimpaired.,
In reaching this decision the court had to analyze and distinguish two
prior cases that had reached seemingly divergent results."' As the court
has stated:
The divergent results are attributable to the unique equities presented by
each case. Two factors, good faith on behalf of the school board in selling
the property and the fact that the sale did not affect any desegregation
orders, provided a basis in Tate for merely requiring the private school to
admit all applicants without regard to race instead of the more severe
3
Brighton remedy of mandating that the sale be set aside."
The court went on to analyze recent Supreme Court decisions bearing
on the issue"' and found that they, along with the Brighton case, provided
a basis for setting aside the lease between the association and the academy
in this case. However, on a finding of good faith, the court held that the
lease between the supervisors and the association should not have been
canceled.
The court was blunt concerning the basis of its opinion. As it stated:
In this case, the panel opinion merely required the Academy to make a
"boiler plate" promise that it would not discriminate in its admission
policies. In the cultural and economic milieu of Smith County, this relief
is patently insufficient.
[I]t is difficult to conclude that a mere declaration by the Academy that
it will accept minority applicants would result in any appreciable change
in the racial composition of the Academy's student body, especially in
110. United States v. Mississippi, 499 F.2d 425 (5th Cir. 1974).
111. This case was relied on in Wright v. Baker County Bd. of Educ., 501 F.2d 131 (5th
Cir. 1974), where the court ordered a sale rescinded in similar circumstances.
112. Wright v. City of Brighton, Ala., 441 F.2d 447 (5th Cir. 1971) (ordering a similar sale
to be set aside); McNeal v. Tate County School Dist., 460 F.2d 568 (5th Cir. 1971) (merely
directing the private academy to admit all applicants regardless of race).
113. 499 F.2d at 432.
114. Gilmore v. Montgomery, 417 U.S. 556 (1974); Norwood v. Harrison, 413 U.S. 455
(1973).
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view of current admission charges. Moreover, even assuming economic
independence, the Academy's obvious policy of segregation which infects
its scholastic and sports programs would very likely chill the ambition of
5
any black child who might entertain a desire to attend classes there."1
C.

Reapportionment

In Taylor v. McKeithen"I the Fifth Circuit dealt with a reapportionment
dispute on remand from the Supreme Court. In this protracted litigation,
the district court had approved, a plan whereby four wards in Orleans
Parish were "racially gerrymandered" to insure a majority of blacks in two
wards and a majority of whites in the other two wards. The opposing plan,
according to the district court, would practically eliminate the possibility
of a black being elected. The Fifth Circuit disagreed on the facts, finding
that
[tihis case. . . was not one of benign districting to overcome the residual
effects of discriminatory districting. And the Senators' alternative plan
was, in our opinion, more effective than the district court's gerrymander
in allowing blacks access to the political processes involved in electing
17
lawmakers responsive to the needs of their constituents.
The Supreme Court had remanded the case on the supposition that it
might raise the substantial federal question of whether
benign districting by federal judges is itself unconstitutional gerrymandering even where (a) it is employed to overcome the residual effects of past
state dilution of Negro voting strength and (b) the only alternative is to
9
leave intact the traditional "safe" white districts."1
As the Supreme Court recognized, such a position would raise important
questions of federal equity powers and the extent to which they are limited
by the colorblind nature of our constitution. The Fifth Circuit, as has been
mentioned, refused to address this weighty problem on the record of this
case, finding that the ward system had never been used to dilute Negro
voting;"' that the Senators' plan would not dilute Negro voting strength;
that there would be no traditional "safe" white districts left under either
plan; and that in such situations the historical deserved some consideration.
In another case during the survey period the court upheld the need for
the one-man-one-vote standard as applied to a Parish School Board, find115. 499 F.2d at 438.
116. 499 F.2d 893 (5th Cir. 1974).
117. Id. at 896.
118. Id. at.895.
119. "To the shame of Louisiana, among other states, more direct, humiliating, and
effective means were used." Id. at 907.
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ing that the responsibilities and activities of the School Board to be substantially equivalent to the governmental activities declared adequate in
Hadley v. Junior College District.2 0 On the merits the court found that the
Board had completely failed to provide a justification for the 37.45% deviation among the 15 new districts, and reversed.
In a third case' the Fifth Circuit affirmed a district court's conclusion
that a redistricting plan that meets the arithmetical aspect of the oneman-one-vote standard (here a deviation of only .33%) is not necesarily
valid. As the court stated, "[t]he mere existence of a black population
majority does not preclude a finding of dilution."n Against a background
of discriminatory state law devices, the plan which left black majorities in
each district but cut the size of the majority compared to pre-districting
figures, was found to dilute the black vote and to therefore enhance the
possibility of continued black political impotence.
D. Other Noteworthy Cases
In United Farmworkersof Florida HousingProject, Inc. v. City of Delray
Beach,"2 the court found racial discrimination in a city's refusal to permit
a proposed housing project to tie onto the city's water and sewer system.
The district court's ruling to the contrary was found "clearly erroneous"
on a record which demonstrated that this request by a minority group was
refused while white citizens' requests were granted. As the court stated:
It was undisputed below that the City has made exceptions to its annexation requirement for whites. The City would not do so for these minority
farmworkers. It is also undisputed that the City has changed its Master
Land Use Plan designations for whites. Again, the City would not do so
for these farmworkers. From this alone, it is clear to us, and it should have
been clear to the city officials, that the effect of their refusal was racially
discriminatory. To
prove a prima facie case of racial discrimination, no
24
more is required.
This evidence, combined with other evidence in the record, convinced
the court that racial discrimination was involved in the city's decision and
that no compelling government interest had been shown by the city. Finding that this case had received thorough consideration in the district court
the court of appeals eschewed a remand on the central point and directed
the city officials to issue the requested letter confirming the city's intention
to allow the requested tie-in.
In Cason v. City of Jacksonville, 25 a black plaintiff sought a preliminary
120. 397 U.S. 50 (1970).
121. Moore v. Leflore County Bd. of Election Comm'rs, 502 F.2d 621 (5th Cir. 1974).
122. Id. at 624 (relying on Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en banc)).
123. 493 F.2d 799 (5th Cir. 1974).
124. Id. at 808.
125. 497 F.2d 949 (5th Cir. 1974).
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injunction to prohibit the city from leasing the Civic Aduitorium to a white
racist political organization (The National State's Rights Party). The district court granted the injunction on the grounds that such use would
violate the equal protection clause of the fourteenth amendment. The Fifth
Circuit vacated the injunction against the city for lack of jurisdiction on
the basis of the Supreme Court's intervening ruling that a municipality is
not a person within section 1983 whether the suit be for damages or equitable relief.' The court, realizing that appropriate city officials are "persons" under section 1983 and could be named as defendants, remanded the
case to the district court for consideration of the "noble principles on a
collision course"'2 in this case; that is, the clash between the first amendment freedom of association and expression and the equal protection
clause. The court specifically wanted to know if the meeting scheduled was
to be a private meeting of specifically invited guests (raising the first
amendment question in its clearest form) or an open meeting limited to
the white public. This case is responsive to the Supreme Court's decision
in Gilmore v. City of Montgomery.' In that case the Supreme Court
affirmed the Fifth Circuit's holding'2 that exclusive use of a public facility
by private segregated schools violates the equal protection clause, but
remanded the case to determine whether or not the injunction (vacated by
the Fifth Circuit) against the non-exclusive use of such facilities by private
schools or the exclusive use of such facilities by non-school groups violated
the equal protection clause. The analysis of this question in Gilmore is
enlightening and calls for a delicate "fact-sensitive" determination of the
extent of state involvement as well as a "law-sensitive" judgement of first
amendment guarantees in this area."0
In Parks v. Haden"' the Fifth Circuit considered for the first time a
question which has been much litigated in the last few years, to wit: "Does
the failure of a state to provide benefits to mothers of unborn children
under the joint federal and state Aid to Families with Dependent Children
(AFDC) program contravene provisions of the Social Security Act?"' 3 2 According to the court, four out of five courts of appeals and fourteen out of
eighteen district courts had found that states must provide benefits to
126. City of Kenosha v. Bruno, 412 U.S. 507 (1973) (rejecting the Fifth Circuit's holding
in Harkless v. Sweeney Independent School Dist., 427 F.2d 319 (5th Cir. 1970), that for
purposes of equitable relief only, a municipality is a person within section 1983).
127. 497 F.2d at 952.
128. 417 U.S. 556 (1974).
129. Gilmore v. City of Montgomery, 473 F.2d 832 (5th Cir. 1973).
130. See National Socialist White Peoples' Party v. Ringers, 473 F.2d 1010 (4th Cir. 1973)
(en banc), where the court held that the first amendment prohibited a local school board's
denial of its auditorium to the racist group where the auditorium had been effectively dedicated to the public as a forum for expression.
131. 504 F.2d 861 (5th Cir. 1974).
132. Id. at 862. The court decided this case on statutory grounds and did not reach the
equal protection issue raised by the plaintiffs.
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mothers of unborn children under the statutes, and the Fifth Circuit joined
that majority reasoning upon a careful analysis of the statute involved. A
recent case on the same issue is before the United States Supreme Court
at the present time with a decision expected shortly.'33
In Davis v. Weir'34 the plaintiffs attacked several Atlanta ordinances
that authorized the water authority to terminate service without notice
because of nonpayment of a bill by a third person, and to refuse to open a
separate account with the actual consumer until the past due account on
that building was paid. The court saw no need to decide the question of
whether or not the need for water is a fundamental interest that would call
forth a strict scrutiny of the ordinances in question. Under the traditional
approach a classification must be rationally related to a legitimate government interest. In this situation the city was found to have "no valid governmental interest in securing revenue from innocent applicants who are
forced to honor the obligations of another or face constructive eviction from
their homes for lack of an essential to existence-water.' 35 The court held
that the ordinances in question violated both equal protection and due
process.
133. Subsequent to the completion of this article, the Supreme Court in Burns v. Alcala,
U.S. -, 43 U.S.L.W. 4374 (March 18, 1975), considered the issue raised in Parks and
held, contrary to the Fifth Circuit decision, that
[t]he term "dependent child" [as defined by § 406(a) of the Social Security Act]
does not include unborn children, and hence States receiving federal financial aid
under the AFDC program are not required to offer welfare benefits to pregnant
women for their unborn children. Id.
134. 497 F.2d 139 (5th Cir. 1974).
135. Id. at 145.
-

