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OF THE GREAT "SEARCH INCIDENT" GEOGRAPHY
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By JUDGE CHARLES E. MOYLAN, JR.**

The quintessential difficulty experienced by lawyers and judges at-
tempting to deal with the notion of "plain view" is not in understanding
what it is, but in understanding what it is not. The problem, of course, is
semantic. The phrase "plain view" means two different things to two
different classes of users. To ophthalmologists (and to most non-
ophthalmologists), it means one thing-the phenomenon of sight. To con-
stitutional lawyers, on the other hand, it means (or should mean) some-
thing else again-the conjoining of a prior valid intrusion with the inad-
vertent spotting of evidence in plain view. The constitutionally significant
category comprehends only a fraction of the ocularly significant category,
but the distinction is often blurred. Those who resist the appreciation that
every visual "open view" is not necessarily a doctrinal "plain view" have,
like the residents of River City, got trouble, with a capital "T", and that
rhymes with "P" and "V", and that stands for "Plain View."

What is the plain view doctrine-not as a descriptive phrase but as an
autonomous fourth amendment doctrine?

I. THE BIRTH OF THE DOCTRINE AND THE SHADOW OF THE BAR SINISTER

Although Justice Stewart's references to a "plain view doctrine" seem
to imply something of respectable lineage, historical research reveals that
the doctrine, as a recognized doctrine, seems to have sprung full-blown
from his plurality opinion in Coolidge v. New Hampshire' in June, 1971.
There had been, to be sure, intimations2 but nothing resembling a body of
doctrine.

* This article will appear as a chapter in a forthcoming book by the author, who retains

full copyright privileges herein.
** Associate Judge, Maryland Court of Special Appeals. Johns Hopkins University (B.A.,

1952); University of Maryland (J.D., 1955).
1. 403 U.S. 443 (1971).
2. United States v. Lee, 274 U.S. 559 (1927), is generally referred to as the first "plain

view" case. The phrase "plain view" is, however, never used as such. Revenue officers aboard
a Coast Guard cutter looked, with the aid of a searchlight, onto the deck of Lee's motorboat
and there saw cases of contraband whiskey. The opinion of Justice Brandeis made it clear
that this observation, as an observation, was not a search.

[N]o search on the high seas is shown. The testimony of the boatswain shows
that he used a searchlight. It is not shown that there was any exploration below
decks or under hatches. For aught that appears, the cases of liquor were on deck
and, like the defendants, were discovered before the motor boat was boarded. Such
use of a searchlight is comparable to the use of a marine glass or a field glass. It is
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If the plain view doctrine as currently applied (and misapplied) is posing
problems for semanticists and other non-ophthalmologists, it presented a
more threshold problem to the obstetrician in the case, or at least to the
attendant genealogist. If Justice Stewart's "child" was not stillborn, its
pedigree is at least suspect.

The question is whether, on the subject of the plain view doctrine, Jus-
tice Stewart was speaking for five members of the Court and, therefore,
announcing "the law of the land." Justices Douglas, Brennan and Mar-
shall joined in the Stewart opinion for a hard core of four votes. It is the
cryptic concurrence of Justice Harlan, the necessary fifth vote, that neces-
sitates textual exegesis to determine just what parts of the Stewart opinion
are constitutionally binding and which are merely persuasive.

The Stewart opinion is in three major divisions. Part I deals with the
question of what governmental officer may issue a search warrant. Part HI
deals with the consent of a defendant's spouse to a search of their jointly-
owned property. Both of these parts of the opinion commanded a clear
majority and neither concerns us here. Part H1 deals with the exceptions to
the warrant requirement, and is, in turn, subdivided into four sub-parts.
11-A discusses the question of "search incident to a lawful arrest." fl-B
deals with the so-called "automobile exception." fl-C handles the critical
issue of "plain view." fl-D is a surrebuttal to the stinging dissent of Justice
White.

The enigmatic concurrence of Justice Harlan is as confounding as the
smile of the Mona Lisa. After generally lamenting the continuing vitality
of Mapp. v. Ohio' and Ker v. California,' both of which he would have
preferred to see overruled, Justice Harlan concurred in Parts I, IT-D and
1I1 of the Stewart opinion. He said nothing to disavow the positions taken
in H-A, fl-B or II-C, but pointedly omitted to concur. Part fl-D, in which
Justice Harlan did concur, however, was a defense by Justice Stewart of

not prohibited by the Constitution. Compare Hester v. United States, 265 U.S. 57.
A later trespass by the officers, if any, did not render inadmissible in evidence
knowledge legally obtained. McGuire v. United States, 273 U.S. 95. Id. at 563.

It is, moreover, clear that this. non-prohibited observation afforded the officers probable
cause to board and search the vessel, a clear automobile equivalent in terms of exigency,
under the Carroll doctrine.

In the case at bar, there was probable cause to believe that our revenue laws were
being violated by an American vessel and the persons thereon, in such manner as
to render the vessel subject to forfeiture. Under such circumstances, search and
seizure of the vessel, and arrest of the persons thereon, by the Coast Guard on the
high seas, is lawful, as like search and seizure of an automobile, and arrest of the
persons therein, by prohibition officers on land, is lawful. Compare Carroll v.
United States, 267 U.S. 132, 149. Id. at 563.

A warrantless search or seizure from the vessel was, therefore, legitimate under the Carroll
doctrine exception and not, even anticipatorily, under the plain view doctrine exception to
the warrant requirement.

3. 367 U.S. 643 (1961).
4. 374 U.S. 23 (1963).
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the positions espoused in 11-B and Il-C from the attack made on those
positions by Justice White in dissent. Albeit belatedly, Justice Harlan
appears thereby to have been in ranks for the reaffirmation, if not for the
initial affirmation, of Justice Stewart's plain view doctrine.' For purposes
of this article, we shall count him present. Indeed, courts generally (per-
haps uncritically) seem to be treating Part II of the Stewart opinion in
Coolidge v. New Hampshire as "the law of the land."'

The plain view doctrine is a newly recognized exception to a fundamen-
tal proposition. That proposition is that "searches conducted outside the
judicial process, without prior approval by judge or magistrate, are per se
unreasonable under the Fourth Amendment-subject only to a few speci-
fically established and well-delineated exceptions."' In referring to the

5. See LaFave, Warrantless Searches and the Supreme Court: Further Ventures Into the
"Quagmire," 8 CraM. L. BuLL. 9, 25 n. 59 (1972); Landynski, The Supreme Court's Search
for Fourth Amendment Standards: The Extroardinary Case of Coolidge v. New Hampshire,
45 CONN. B. J. 330, 355-60 (1971); Lewis v. Cardwell, 476 F.2d 467, 470 n. 4 (6th Cir. 1973)
rev'd on other grounds, 417 U.S. 583 (1974); Brown v. State, 15 Md. App. 584, 586 n. 1, 292
A.2d 762, 763 n. 1 (1972).

6. E.g., United States v. Lisznyai, 470 F.2d 707, 709-10 (2d Cir. 1972); United States v.
Brown, 470 F.2d 1120, 1122-23 (9th Cir. 1972); United States v. Green, 474 F.2d 1385, 1389
(5th Cir. 1973); United States v. Portillo, 469 F.2d 907, 910-11 (9th Cir. 1972); United States
v. Titus, 445 F.2d 577, 579 (2d Cir. 1971); United States v. Welsch, 446 F.2d 220, 222-24 (10th
Cir. 1971).

See, however, Justice Stanley Mosk, writing for the Supreme Court of California, in People
v. McKinnon, 7 Cal.3d 899, 500 P.2d 1097, 103 Cal. Rptr.897 (1972), in dealing with the
authoritative quality of Part II-B of the Stewart opinion in Coolidge, at 7 Cal.3d at 911, 500
P.2d at 1105, 103 Cal. Rptr. at 905:

Second, that portion of Justice Stewart's plurality opinion (Part H B, 403 U.S.
at pp. 458-464, 91 S.Ct. at p. 2033) which purports to narrow the Carroll-Chambers
rule was in any event signed by only four members of the court (Stewart, J.,
Douglas, J., Brennan, J., and Marshall, J.). Although concurring in the judgment,
Justice Harlan declined to join in Part IIB of the opinion (see id. at p. 491, 91 S.Ct.
at p. 2050), and the four remaining justices expressly disagreed with Justice Stewart
on this point (id. at p. 504, 91 S.Ct. at p. 2057, dissenting opn. by Black, J., joined
by Burger, C. J., and Blackmar, J.; id. at p. 525, 91 S.Ct. at p. 2067, dissenting
opn. by White, J., joined by Burger, C.J.). It follows that the Carroll-Chambers
issue raised by the plurality opinion in Coolidge was in fact considered by an
equally divided court, and hence was not actually decided: under settled doctrine,
the judgment of an equally divided United States Supreme Court is "without force
as precedent." (Ohio ex rel. Eaton v. Price (1960) 364 U.S. 263, 264, 80 S.Ct. 1463,
4 L.Ed. 2d 1708.) Thus we are bound to apply the Carroll-Chambers rule according
to our present understanding of its scope.

And see North v. Superior Court, 8 Cal.3d 301, 502 P.2d 1305, 104 Cal. Rptr. 833 (1972),
wherein the California Supreme Court applied the same reasoning to Part 11-C of the Stewart
opinion, which promulgated the plain view doctrine. The Supreme Court of Iowa has also
suggested that the Coolidge discussion of plain view might not be of binding force in State v.
King, 191 N.W.2d 650 (Iowa 1971). But see the criticism of this position in Note, People v.
McKinnon-A New Move in Search and Seizure, 24 HsTINGs L.J. 393, 408 n. 96 (1973).

7. Katz v. United States, 389 U.S. 347, 357 (1967); Coolidge v. New Hampshire, 403 U.S.
443, 454-55 (1971).
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"few specifically established and well-delineated exceptions," the Su-
preme Court has been careful not to close the category but had, prior to
Coolidge, specifically listed only the "automobile search", and the "search
incidental to a lawful arrest,"' with the very late addition of "exigent
circumstances"'' 0 to the roster." It is not inappropriate to inquire, "Where
did the new kid come from?"

II. DISTANT RUMBLINGS

Although now an autonomous "exception" in its own right, the plain
view doctrine had obscure beginnings as a marginal factor in the "search
incident" law and its early growth went largely unnoticed.2 Its seedtime
cannot be understood apart from the search incident context that gener-
ated it initially and was its sole early nutriment. It was a mere descriptive
phrase-sometimes "plain view," sometimes "plain sight," sometimes
"open view," sometimes "visible and accessible," and always in lower
case-in the recurring ebb and flow of "search incident" law. It was
generally resorted to during the ebb tides to distinguish away and to
minimize the significance of the preceding flood tides. Its tactical utility
and its growth can only be understood by looking to the larger fortunes of
that "search incident" war.

Fourth amendment law generally attracted little attention until the ex-

8. First recognized in Carroll v. United States, 267 U.S. 132 (1925). See Husty v. United
States, 282 U.S. 694 (1931); Scher v. United States, 305 U.S. 251 (1938); Brinegar v. United
States, 338 U.S. 160 (1949); Preston v. United States, 376 U.S. 364 (1964); Cooper v. Califor-
nia, 386 U.S. 58 (1967); Dyke v. Taylor Implement Mfg. Co., 391 U.S. 216 (1968); Chambers
v. Maroney, 399 U.S. 42 (1970); Coolidge v. New Hampshire, 403 U.S. 443 (1971). See also
Comment, Auto Search: The Rocky Road from Carroll to Coolidge, 17 S.D.L. REv. 98 (1972).

9. First applied by the Supreme Court in Marron v. United States, 275 U.S. 192 (1927),
although presaged by dicta in Weeks v. United States, 232 U.S. 383 (1914); Carroll v. United
States, 267 U.S. 132 (1925); and Agnello v. United States; 269 U.S. 20 (1925).

10. Warden v. Hayden, 387 U.S. 294 (1967) (the exigent circumstance in that case was
"hot pursuit").

11. Katz v. United States, 389 U.S. 347 at 357 n. 19. See also J. LANDYNSKI, Search and
Seizure and the Supreme Court, Ch. IV (1966); Landynski, The Supreme Court's Search for
Fourth Amendment Standards: The Warrantless Search, 45 CoNN. B. J. 2 (1971).

12. Its literature is remarkably spare even today. See LaFave, supra note 5, at 24-26;
Note, The Supreme Court, 1970 Term, 85 HARv. L. Rav. 3, 243-48 (1971); Kuipers, Suspicious
Objects, Probable Cause, and the Law of Search and Seizure, 21 DRAKE L. REV. 252, 263-67
(1972); Note, The United States Courts of Appeals: 1970-1971 Term-Criminal Law and
Procedure, 60 GEo. L.J. 281, 304-07 (1971); Note, The United States Courts of Appeals: 1971-
1972 Term-Criminal Law and Procedure, 61 GEo. L. J. 275, 324-26 (1972); Note, The United
States Courts of Appeals: 1970-1971 Term-Criminal Law and Procedure, 62 Gao. L. J. 401,
451-54 (1973); Landynski, The Supreme Court's Search for Fourth Amendment Standards:
The Extraordinary Case of Coolidge v. New Hampshire, 45 CoNN. B.J. 330, 355-60 (1971);
and particularly the very incisive analysis by Mascolo, The Emergency Doctrine Exception
to the Warrant Requirement under the Fourth Amendment, 22 BUFFALO L. REv. 419, 421-25
(1972-73).
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clusionary rule made it a factor in criminal litigation. 3 Even then, the
Supreme Court had infrequent occasion to concern itself with search and
seizure questions until the adoption of laws in and immediately preceding
the 1920's proscribing the sale and possession of narcotic drugs and of
alcoholic beverages." With the coming of the Prohibition cases, however,
the deluge began. Professor Zechariah Chafee, Jr., wryly remarked that the
interpretation of the search and seizure provision "received new life from
the fact that infractions of the Fourth Amendment frequently interfere[d]
with the consumption of liquor in violation of the Eighteenth Amend-
ment." 5

The common law right to search an arrestee as an incident of lawful
arrest, be that arrest warrantless or pursuant to warrant, was early ac-
cepted as compatible with American concepts of reasonable search and
seizure. Citing a number of authorities, both state and federal, Judge
Cardozo in 1923 pointed out for the New York Court of Appeals in People
v. Chiagles:6

The immunity is not from all search and seizure, but from search and
seizure unreasonable in the light of common-law traditions. If immunity
is to be conceived of as the rule, there is one exception that has been
established as firmly as the rule itself. The government may "search the
person of the accused when legally arrested to discover and seize the fruits
or evidences of crime". . . . There is no dearth of illustrative precedents
both in our own country and abroad. . . . The right goes back beyond
doubt to the days of the hue and cry, when there was short shrift for the
thief who was caught "with the mainour," still "in seisin of his crime." (2
Pollock & Maitland History of Eng. Law, 577, 578).

As Telford Taylor points out, there "is little reason to doubt that search
of an arrestee's person and premises is as old as the institution of arrest
itself."'7 Although the basic right to make a warrantless "search incident"

13. The exclusionary rule was first employed to bar improperly seized evidence from a
criminal trial in Vermont in 1901. State v. Slamon, 73 Vt. 212, 50 A. 1097 (1901). Vermont
virtually discarded the technique four years later, however. State v. Krinski, 78 Vt. 162, 62
A. 37 (1905). In 1903, Iowa adopted the first exclusionary rule that has endured. State v.
Sheridan, 121 Iowa 164, 96 N.W. 730 (1903). The Federal Government adopted the exclusion-
ary rule for federal trials in 1914. Weeks v. United States, 232 U.S. 383 (1914). The exclusion-
ary rule was raised to constitutional status and made applicable to the states in 1961 by Mapp
v. Ohio, 367 U.S. 643 (1961), implementing Wolf v. Colorado, 338 U.S. 25 (1949), which had
incorporated the fourth amendment into the "due process" clause of the fourteenth amend-
ment in 1949.

14. J. LANDYNSKI, SEARCH AND SEIZURE AND THE SUPREME COURT, 87-88 (1966); N. LASSON,
THE HISTORY AND DEVELOPMENT OF THE FOURTH AMENDMENT TO THE UNITED STATES

CONSTITTION (1937).
15. Chafee, The Progress of the Law, 1919-1922, 35 HARv. L. REv. 673, 694 (1922).
16. 237 N.Y. 193, 195-96, 142 N.E. 583, 583-84 (1923) (citations omitted).
17. T. TAYLOR, Two STUDIES IN CONSTITUTIONAL INTERPRETATION 28 (1969). Professor Taylor

goes on, at 28-29:
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appears to have been universally recognized, that very lack of controversy
militated against the generation of any significant body of case law. The
right existed but what was its geography?

The controversy that raged in the Supreme Court from 1927 through
1969 was over the permissible scope-the range in space-the search
perimeter-of an admittedly proper "search incident." Five times in forty-
two years, the Court reversed its field, producing six sharply juxtaposed
phases of permitted scope to a "search incident." Three periods of broad
scope-1927 to 1931,18 1947 to 1948"1 and 1950 to 19691"-alternated with
three periods of narrow scope-1931 to 1947,1 1948 to 19 5 0 " and 1969 to
present." The very concept of "plain view" is a by-product of that contro-
versy, a notion that gradually evolved to help fill the interstice between
the otherwise rigidly bipolar positions of "broad scope" and "limited
scope."

That embarrassing chapter of supreme judicial schizophrenia not only
presaged the ultimate birth of the plain view doctrine; it also illustrated,
by negative example, the basic lessons of the first week of the first semester
of the first year of law school-the often neglected bedrock characteristics
of the common law case system:

1. That a dictum is of no precedential value and is not to
be mistaken for a holding;
2. That a sentence (and even more so a word), even when
highly quotable, is not to be lifted out of its factual context;
and
3. That "stare decisis" means not that we ape past deci-
sions but rather that we adhere to established principles of

That there are very few traces of the matter in the early records is as true as it is
natural, given a practice which was taken for granted, and under which suspected
felons were the only victims. To be a suspected felon was often as good as being a
dead one ....

Those were simple times, and felons were ordinarily those who had done violence
or stolen property. Whether the chase was in hot pursuit, by hue and cry, or by a
constable armed with an arrest warrant, the object was the person of the felon, and
the weapon he had used or the goods he had stolen. ...

Neither in the reported cases nor the legal literature is there any indication that
search of the person of an arrestee, or the premises in which he was taken, was ever
challenged in England until the end of the nineteenth century. When the power was
then belatedly contested, as we shall see, the English courts gave the point short
shrift. That the practice had the full approval of bench and bar, in the time of
George I when Camden and Mansfield wrote, and when our Constitution was
adopted, seems entirely clear.

18. Marron v. United States, 275 U.S. 192 (1927).
19. Harris v. United States, 331 U.S. 145 (1947).
20. United Sates v. Rabinowitz, 339 U.S. 56 (1950).
21. Go-Bart Importing Co. v. United States, 282 U.S. 344 (1931).
22. Trupiano v. United States, 334 U.S. 699 (1948).
23. Chimel v. California, 395 U.S. 752 (1969).

[Vol. 261052
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law, the existence of which is only evidenced by the deci-
sions-that opinions are, therefore, to be critically examined
and are to be respected, or tossed aside, according to the
accuracy of their historical research and the quality of their
logical analysis-that decisions are "correct" only as they
serve the principle which undergirds the antecedent cases
and not as they parrot the antecedent cases themselves.

What then is the undergirding principle of the warrantless "search inci-
dent" and how was it forgot?

Although not articulated until the latter half of the nineteenth century,
the reasons of necessity which underlay the right to search an arrested
person incidental to the arrest were (1) to protect the arresting officer and
to deprive the prisoner of potential means of escape,2 and (2) to avoid the
destruction of evidence by the arrested person. 5 Without analyzing the

24. In Closson v. Morrison, 47 N.H. 482, 484, 93 Am. Dec. 459 (1867), the court stated:
[W]e think that an officer would also be justified in taking from a person whom
he had arrested for crime, any deadly weapon he might find upon him, such as a
revolver, a dirk, a knife, a sword cane, a sling shot, or a club, though it had not
been used or intended to be used in the commission of the offence for which the
prisoner had been arrested, and even though no threats of violence towards the
officer had been made. A due regard for his own safety on the part of the officer,
and also for the public safety, would justify a sufficient search to ascertain if such
weapons were carried about the person of the prisoner, or were in his possession,
and if found, to seize and hold them until the prisoner should be discharged, or until
they could be otherwise properly disposed of.

25. It is usual and proper for police officers, upon the arrest of felons to subject
them to search and take from them articles found upon their persons. This often
affords the evidence whereby a crime is proved or the person arrested is identified
as the perpetrator of an offense. . . . Surely there can be no rule of law forbidding
a police officer upon the arrest of one charged with a felony, from making a close
and careful search of the person of the individual for stolen property, instruments
used in the commission of crimes, or any article which may give a clue to the
commission of crime or the identification of the criminal. This too may be done
promptly on arrest, and not delayed for authority from a court or a superior. The
offender would speedily dispose of all such articles which would be found upon his
person that might lead to the discovery of crime.
. . . We cannot convert the rules of law, intended for the protection of the person

and property of the citizen, into instruments by which thieves and other felons may
conceal their crimes and resist police officers in honest and commendable efforts
to bring them to justice. Reifsnyder v. Lee, 44 Iowa 101, 103, 24 Am. Rep. 733
(1876).

In Holker v. Hennessey, 141 Mo. 527, -, 42 S.W. 1090, 1093 (1897), the court stated:
Generally speaking, in the absence of a statute an officer has no right to take any

property from the person of the prisoner, except such as may afford evidence of the
crime charged, or means of identifying the criminal, or may be helpful in making
an escape. The officer has the undoubted right to make the search, and, considering
the nature of the accusation, he may, when acting in good faith, take into his
possession any articles he may suppose will aid in securing the conviction of the
prisoner, or will prevent escape. . . . We find no statute of this state giving the
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purpose of this exception, the Supreme Court first acknowledged its exist-
ence in Weeks v. United Statesn in 1914, in a passing dictum (if a dictum
was ever "red flagged" as a dictum, this was the case):

What then is the present case? Before answering that inquiry specifi-
cally, it may be well by a process of exclusion to state what it is not. It is
not an assertion of the right on the part of the government, always recog-
nized under English and American law, to search the person of the ac-
cused when legally arrested to discover and seize the fruits or evidences
of crime. This right has been -uniformly maintained in many cases. 1
Bishop on Criminal Procedure, §2112; Wharton, Crim. Plead. and Prac-
tice, 8th ed., § 6028; Dillon v. O'Brien and Davis, 16 Cox C. C. 245.2

arresting officer authority to search a prisoner, but no statute is necessary. The
power exists from the nature and objects of the public duty the officer is required
to perform .... [U]nless the arresting officer has the authority immediately on
making the arrest, all evidences of crime and of identification of the criminal might
be destroyed before the prisoner could be taken before the magistrate.

And see United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter, J., dissenting).
26. 232 U.S. 383, 392 (1914). The holding of Weeks, of course, was that the exclusionary

rule would apply in federal criminal trials.
27. BISHOP, 1 PLEADING AND THE PRACTICE IN CmINiAL CASES, §211 (1895):

1. Bounds of Doctrine.-The arresting officer ought to consider the nature of
the accusation; then if he finds on the prisoner's person, or otherwise in his posses-
sion, either goods or money which he reasonably believes to be connected with the
supposed crime, as its fruits, or as the instruments with which it was committed,
or as supplying proofs relating to the transaction, he may take and hold them to
be disposed of as the court directs. And discoveries made in this lawful search may
be shown at the trial in evidence; as, marks and scars on the prisoner's person; and
if there are tracks supposed to be his, the officer may require him to put his feet
into them, or to take off his boots to be compared with them, the result to appear
in evidence at the trial.

28. WHARTON, CRIMINAL PLEADING AND PRACTICE, §60 (8th ed. 1880):
Those arresting a defendant are bound to take from his person any articles which

may be of use as proof in the trial of the offence with which the defendant is
charged. These articles are properly to be deposited with the committing magis-
trate, to be retained by him with the other evidence in the case, until the time
comes for their return to the prosecuting authorities of the State. Sometimes, how-
ever, they are by local usage given at once to the prosecuting authorities. However
this may be, they should be carefully preserved for the purposes of the trial; and
after its close returned to the person whose property they lawfully are.

29. Chief Barron Palles, for the Exchequer Division in 1887, sought to determine whether
the right in a constable to make a warrantless search incident, long settled in cases of treason
and felony, also extended to cases of misdemeanor. In holding that it did, he examined the
purpose underlying the rule:

Its purpose and object, viz. to produce in evidence in a judicial proceeding, appears
to me to show that it must be derived from the interest which the State has in a
person guilty (or reasonably believed to be guilty) of a crime being brought to
justice, and in a prosecution, once commenced, being determined in due course of
law. . . . [T]he interest of the State in the person charged being brought to trial
in due course necessarily extends as well to the preservation of material evidence
of his guilt or innocence as to his custody for the purpose of trial. His custody is of
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Eleven years later, the Supreme Court again made passing reference to
the "search incident" rule in a dictum in Carroll v. United States.30 It cited
its earlier dictum in Weeks but after the words "upon his person" added
the words "or in his control." The added words, though not to be derived
from anything in the Weeks dictum, were in accord with the common law
tradition, however, and were but an explicit statement of what was im-
plicit in Weeks. The Court said:

When a man is legally arrested for an offense, whatever is found upon his
person or in his control which it is unlawful for him to have and which
may be used to prove the offense may be seized and held as evidence in
the prosecution. Weeks v. United States, 232 U.S. 383, 392; Dillon v.
O'Brien and Davis, 16 Cox C.C. 245; Getchell v. Page, 103 Me. 387;31
Kneeland v. Connally, 70 Ga. 4243; 1 Bishop, Criminal Procedure, Sec.
211; 1 Wharton, Criminal Procedure (10th edition), Sec. 97.3

The germ of later controversy appeared seven months thence as an un-
critical dictum in Agnello v. United States." Citing only Weeks and
Carroll as authority, the Court loosely added to the proposition the words
"and to search the place where the arrest is made." It said:

The right without a search warrant contemporaneously to search persons
lawfully arrested while committing crime and to search the place where
the arrest is made in order to find and seize things connected with the
crime as its fruits or as the means by which it was committed, as well as

no value if the law is powerless to prevent the abstraction or destruction of this
evidence, without which a trial would be no more than an empty form. 20 L.R. Ir.
300, 317, 7 Am. Crim. Rep. 66,

30. 267 U.S. 132 (1925).
31. Getchell v. Page, 103 Me. 387, 69 A. 624 (1908), referred to the "search incident" as

"this principle of the common law," saying:
It is well settled that an officer making an arrest upon a criminal charge may

also take into his possession the instruments of the crime and such other articles
as may reasonably be of use as evidence upon the trial. The officer not only has
the lawful power to do so, but he would be blameworthy if he failed to do so. The
maintenance of public order, and the protection of society by efficient prosecution
of criminals, require it. Id. at 626.

32. Kneeland v. Connally, 70 Ga. 424 (1882), stated that
The warrant to seize the keeper of the unlawful house or room carries with it the
power or legal authority to seize the implements of his crime, just as a warrant to
arrest a man charged with murder would carry with it authority to seize the bloody
knife or smoking pistol which killed, or a warrant to arrest a counterfeiter would
include the legal seizure of his tools for counterfeiting. No separate warrant is
necessary in either case. Id. at 425.

33. 267 U.S. at 158 (emphasis added). The holding in Carroll was that probable cause plus
exigent circumstances may justify the warrantless search of an automobile. This, of course,
was the 1925 birth, in the wake of the revolution wrought by Henry Ford, of the second
recognized exception to the warrant requirement-the so-called "automobile exception."

34. 269 U.S. 20 (1925).
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weapons and other things to effect an escape from custody, is not to be
doubted. See Carroll v. United States. . . Weeks v. United States.. ...

A close reading of the obvious purpose of the Court in referring to "the
place where the arrest was made" would have precluded undue signifi-
cance being given to that phrase. Agnello was not dealing with the question
of the permitted scope of a "search incident" at the place where the actual
arrest was made." Its clear holding, rather, was that an arrest at one place
(whatever "search incident" was there permitted) could in no event justify
a "search incident" at another place some blocks away. The Court's very
next sentence made clear that the issue was not the geographic range of
the warrantless "search incident" at the place where the arrests were made
(the home of Stephen Alba at 138 Union Street), but rather that that
range, be it great or small within the confines of 138 Union Street, could
in no event extend to 167 Columbia Street, several blocks away:

The legality of the arrests or of the searches and seizures made at the home
of Alba is not questioned. Such searches and seizures naturally and
usually appertain to and attend such arrests. But the right does not extend
to other places. Frank Agnello's house was several blocks distant from
Alba's house, where the arrest was made. When it was entered and
searched, the conspiracy was ended and the defendants were under arrest
and in custody elsewhere. That search cannot be sustained as an incident
of the arrests.3

In such a factual and legal posture, the Court's use of the word "place"
should not have been read overbroadly. Two years later, however, the
Court did read Agnello overbroadly in Marron v. United States3 and the
great geography battle began.

In Marron, prohibition agents executed a warrant authorizing the search
for and seizure of "intoxicating liquors and articles for their manufacture."
They executed the warrant at a second-floor establishment containing six
or seven rooms at 1249 Polk Street in San Francisco. While executing the
warrant, they fortuitously found violations of the liquor laws being perpe-
trated in their presence. A codefendant, Birdsall, was dispensing drinks to
about a dozen customers, who were seated at tables in this unsuspected

35. Id. at 30 (emphasis added).
36. On Monday, January 16, 1922, two undercover government revenue agents had ingra-

tiated themselves into the confidence of the five defendants. All five defendants were present
at 138 Union Street in Brooklyn, New York, when one of them, Frank Agnello, delivered a
quantity of cocaine to one of the undercover men in return for cash. All five defendants were
immediately arrested and searched. Those searches were not questioned. Immediately after
the arrests, other revenue agents repaired to Frank Agnello's home where a warrantless search
produced from his bedroom a can of cocaine. It was that search which was at issue in the
Agnelto case.

37. 269 U.S. at 30-31.
38. 275 U.S. 192 (1927).
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"speakeasy." Birdsall was arrested. In searching a closet for liquor (and
therein finding some), the agents noticed and seized a ledger which showed
inventories of liquors, receipts, expenses, and other business entries, in-
cluding gifts to police officers. The central issue of the case was the seizure
of the ledger.

The government advanced two rationales to justify the seizure. The
Supreme Court rejected the first, but accepted the second. It specifically
held that the ledger was not seizable under the warrant because it had not
been particularly described. The Court went on, however, to affirm the
second legitimating rationale. It held that although the ledger was not
seizable under the warrant, it was seizable as an incident of the lawful
arrest of Birdsall. In thus establishing a broad geographic scope for a
"search incident," the Court curiously was content to rely upon the highly
dubious authority of Agnello, Carroll and Weeks:

The officers were authorized to arrest for crime being committed in their
presence, and they lawfully arrested Birdsall. They had a right without a
warrant contemporaneously to search the place in order to find and seize
the things used to carry on the criminal enterprise. Agnello v. United
States. . .Carroll v. United States. . .Weeks v. United States. ... 3

Because Marron set in motion a chain of error which was not laid to rest
for 42 years (the ghost of which still haunts constitutional analysis in many
state courts), a word is in order as to how such an egregious mistake could
occur at the highest tribunal of the land.

In the first place, the Supreme Court did what no first year law student
would do. It promulgated a sweeping proposition-that the "authority of
officers to search and seize . . .extend[s] to all parts of the premises"-
on the sole precedential authority of dicta. Moreover, even this insub-
stantial pedigree of a dictum based upon a dictum based upon a dictum
will not withstand critical analysis, since only the third and last of the
dicta even used the word (or even notion of) "place." Weeks spoke of
the right to search "the person of the accused." Upon that foundation,
Carroll erected the right to search for and seize "whatever is found upon
his person or in his control."" Out of that, Agnello constructed the right
to search "persons lawfully arrested . . .and to search the place where
the arrest is made.' 2

Justice Frankfurter characterized the "progressive distortion" from
Weeks to Carroll to Agnello to Marron, "[tihese decisions do not justify
. . .[the ultimate] decision. They merely prove how a hint becomes a

39. Id. at 198-99.
40. 232 U.S. at 392.
41. 267 U.S. at 158.
42. 269 U.S. at 30.
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suggestion, is loosely turned into dictum and finally elevated to a deci-
sion."43

In the second place, the Supreme Court took the word "place" from
Agnello totally out of its factual context. Even a hurried reading of Agnello
makes it clear that that opinion never considered the geographic extent of
a "search incident" at the place where the arrest was made. The "search
incidents" at 138 Union Street were of the very persons of the arres-
tees-not of the more remote (or even less remote) recesses of the house.
The Court simply did not consider, and had no need to consider, in Agnello
the proposition for which Agnello is cited as authority in Marron. The
unforgivable aspect of what Marron makes out of Agnello is that Marron
was decided within two years of Agnello, that both opinions were by unani-
mous courts, and that both opinions were authored by Justice Butler.

In the third place, the sweeping proposition of Marron was arrived at in
a single long paragraph, consuming no more than one-third of a page.
Granted the right, and indeed the obligation, of the Supreme Court to
write upon a clean slate when necessary, a ground-breaking decision never-
theless demands some minimal analysis, some weighing of the pro's and
con's, some discussion of underlying rules of law or reasons of necessity,
some principled basis for the policy adopted. The Marron opinion was not
even a gloss.

Although the first glimmerings of "plain view" were later attributed to
Marron, no mention of "plain view" (or any arguable synonym) was made
in the Marron opinion. It was the clear holding of the Court, rather, that
the scope of a "search incident" extended to the entire premises in which
the arrest was made. Indeed, the very notion of "plain view" is completely
moot during periods of broad scope to a "search incident," since the more
extensive and intensive right to make a thorough search of an entire prem-
ises subsumes the lesser right to make a mere seizure of those things in
"plain view" therein.

Four years later, the Court turned a sharp "about face" in Go-Bart
Importing Co. v. United States" and remained steadfast a year later in
United States v. Lefkowitz. In both cases arrests were made in places of
business. Searches were made of the premises as incidents of lawful arrests.
In Go-Bart, defendants were compelled to open a desk and a safe, from
which incriminating papers were seized. In Lefkowitz, two desks were
searched which yielded incriminating evidence. Although both searches
would appear to have been legitimate under Marron, they were held to be
unconstitutional. Rather than frankly overrule Marron, the Court at-
tempted to distinguish it in two respects.'" It pointed out first that the

43. United States v. Rabinowitz, 339 U.S. at 75 (Frankfurter, J., dissenting).
44. 282 U.S. 344 (1931).
45. 285 U.S. 452 (1932).
46. A certain license to reinterpret history presumably stemmed from the fact that the
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ledger in Marron was an "instrumentality" of the crime, whereas the seized
papers in Go-Bart and Lefkowitz were "mere evidence."' 7 It then essen-
tially rewrote the rationale of Marron by injecting for the first time the
notion of "plain view" into Marron's reasoning. It condemned the "general
exploratory search," "the ransacking," and "the rummaging" of the Go-
Bart and Lefkowitz searches and posited that, by way of contrast, Marron
had not, in fact, authorized such general searches. Go-Bart pointed out
that the seized ledger in Marron had been "visible and accessible";'"
Lefkowitz characterized the seized ledger in Marron as having been "in
plain view"'-this visibility was now offered as the justification for the
seizure. 50

In 1947, the Court moved back into forward gear with its 5-4 decision in
Harris v. United States.5 It there permitted the most extensive and inten-
sive "search incident" in the history of fourth amendment interpretation.

Marron, Go-Bart and Lefkowitz opinions were all by a unanimous court and were all authored
by Justice Butler, who also wrote the Agnello opinion.

47. The illogical distinction between "fruits of crime, instrumentalities of crime and
contraband," on the one hand, and "mere evidence," on the other hand, which first appeared
in 1921 in Gouled v. United States, 255 U.S. 298 (1921), was finally laid to rest in 1967 in
Warden v. Hayden, 387 U.S. 294 (1967), under the intellectual hammer blows of Chief Justice
Traynor in People v. Thayer, 63 Cal.2d 635, 408 P.2d 108, 47 Cal. Rptr. 780 (1965), and Chief
Judge Weintraub in State v. Bisaccia, 45 N.J. 504, 213 A.2d 185 (1965).

48. Plainly the case before us is essentially different from Marron v. United
States, 275 U.S. 192. There, officers executing a valid search warrant for intoxicat-
ing liquors found and arrested one Birdsall who in pursuance of a conspiracy was
actually engaged in running a saloon. As an incident to the arrest they seized a
ledger in a closet where the liquor or some of it was kept and some bills beside the
cash register. These things were visible and accessible and in the offender's immedi-
ate custody. There was no threat of force or general search or rummaging of the
place. 282 U.S. at 358.

49. These searches and seizures are to be distinguished from the seizure of a
ledger and some bills that was sustained in the Marron case. There, prohibition
officers lawfully on the premises searching for liquor described in a search warrant,
arrested the bartender for crime openly being committed in their presence. He was
maintaining a nuisance in violation of the act. The offense involved the element of
continuity, the purchase of liquor from time to time, its sale as a regular thing for
consumption upon the premises, and other transactions including the keeping of
accounts. The ledger and bills being in plain view were picked up by the officers as
an incident of the arrest. No search for them was made. 285 U.S. at 465.

50. The speciousness of this reinterpretation of Marron is pointed out in Way, Increasing
Scope of Search Incidental to Arrest, 1959 WASH. U.L.Q. 261, 268:

The Court ignored the reported fact in the Marron case that the ledger seized was
not visible from the place of arrest but found upon search of the closet of the
barroom.

In Landynski, The Supreme Court's Search for Fourth Amendment Standards: The War-
rantless Search, 45 CONN. B.J. 2, 7 (1971), it was stated:

This statement nicely overlooked the fact that the ledger seized in the Marron case
was taken from a closet and was evidently not visible from the place of arrest.

51. 331 U.S. 145 (1947), hereinafter referred to as Harris I.
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FBI Agents executed an arrest warrant for mail fraud in the living room
of an apartment. As an incident of that arrest, the agents fanned out over
the four-room apartment and conducted a painstaking five-hour search for
two cancelled checks. They recovered from a bedroom bureau drawer a
sealed envelope marked "George Harris, personal papers." They tore open
the envelope and inside a smaller envelope recovered a number of Selective
Service documents in no way related to the crime for which the arrest had
been made. Agnello and Marron were cited as authority for the proposition
that a "search incident" may extend to the entire premises wherein the
arrest is made.5" The "plain view" limitation placed upon Marron's broad
scope by Go-Bart and Lefkowitz was ignored. Instead of candidly overrul-
ing Go-Bart and Lefkowitz, the Court reinterpreted them as condemning
simply a general rummaging for evidence as opposed to a search directed
toward specific objects. The inadvertent recovery of the Selective Service
documents in the course of the search for the cancelled checks was held to
be legitimate. Any consideration of plain view was superfluous under the
"broad scope" approach of Harris I.

Justices Frankfurter, Murphy, Rutledge and Jackson dissented in three
separate opinions. Justice Murphy, in the course of a discussion of the
scope of a "search incident," made reference to "plain sight" seizure:

Seizure may be made of articles and papers on the person of the one
arrested. And the arresting officer is free to look around and seize those
fruits and evidences of crime which are in plain sight and in his immediate
and discernible presence.n

As violent a swing as Harris I represented in the one direction, it was
followed a year later by a correspondingly violent swing in the opposite
direction in Trupiano v. United States." Internal Revenue Agents arrested
a violator in a barn which was then being used as an illicit distillery. The
distilling equipment which was seized was not merely on the premises, but
was in "plain view" of the arresting officers and in the immediate physical
reach and control of the arrestee. The seizure would have been constitu-
tional even under the more restrictive approach of the earlier Go-Bart and
Lefkowitz decisions. In ruling it unconstitutional, however, the Court en-
grafted onto the search and seizure law a new requirement of "inadvert-
ence." It held that all exceptions to the warrant requirement grew only out
of necessity and that, therefore, those exceptions would not apply where
there had been an opportunity for the agents to obtain a search warrant.55

52. Id. at 151-52, and n.16.
53. Id. at 186 (Murphy, J., dissenting).
54. 334 U.S. 699 (1948).
55. Although Trupiano went into limbo after Rabinowitz, it was in major measure rein-

stated by Chimel. Its "inadvertence" requirement resurfaced in Coolidge both as a necessary
condition precedent for. the plain view doctrine and as a factor in the exigency requirement
for the "automobile exception."
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The majority did contortions to avoid having to overrule Harris I. It rea-
soned that the finding of the Selective Service documents in Harris I had
been inadvertent, conveniently ignoring that the five-hour search for the
cancelled checks (which led to the discovery of the Selective Service docu-
ments) had been the very antithesis of inadvertence. 5 The Court added,
almost apologetically:

These factual differences may or may not be of significance so far as
general principles are concerned. But the differences are enough to justify
confining ourselves to the precise facts of this case, leaving it to another
day to test the Harris situation by the rule that search warrants are to be
obtained and used wherever reasonably practicable. 7

The only rational explanation for the 1800 shift in constitutional philoso-
phy between Harris I and Trupiano is that that was the year in which
Justice Douglas "got religion." Douglas, who had been with Chief Justice
Vinson and Justices Black, Reed and Burton to form the Harris I majority,
crossed the aisle to join the Harris I dissenters, Justices Frankfurter, Jack-
son, Murphy and Rutledge, to form the new "limited scope" majority of
Trupiano.

The dissent in Trupiano of Chief Justice Vinson, joined by Justices
Black, Reed and Burton, twice referred to the distilling equipment as
having been "in open view" and twice referred to it as having been "in
plain sight." It articulated its rationale for the legitimacy of the seizure:

The validity of the search and seizure as incident to a lawful arrest has
been based upon a recognition by this Court that where law-enforcement
agents have lawfully gained entrance into premises and have executed a
valid arrest of the occupant, the vital rights of privacy protected by the
Fourth Amendment are not denied by seizure of contraband materials and
instrumentalities of crime in open view or such as may be brought to light
by a reasonable search."

The swing of the constitutional pendulum continued unabated in United
States v. Rabinowitz." Government agents arrested the defendant at his
place of business for forging and altering postage stamps. As an incident
of that arrest, they searched his one-room office for an hour and one-half.
They recovered inculpatory postage stamps from a desk, a safe and file
cabinets. The search would clearly have been unconstitutional under
Trupiano. In articulating a new "total atmosphere" standard for fourth

56. Or as Justice Murphy had said in dissent in Harris I, 331 U.S. 183, 193 (1947), "The
key fact of this case is that the search was lawless. A lawless search cannot give rise to a lawful
seizure .. "

57. 334 U.S. at 709.
58. Id. at 714 (Vinson, C.J., dissenting).
59. 339 U.S. 56 (1950). During the two-year interim between Trupiano and Rabinowitz,

Justices Clark and Minton had replaced Justices Murphy and Rutledge.
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amendment reasonableness, the Court overruled Trupiano. It held that the
relevant test is "not whether it is reasonable to procure a search warrant,
but whether the search was reasonable."" The Court boldly reasserted the
proposition that an entire premises under the control of a person arrested
may be searched as an incident of the arrest. It cited as its authority
Agnello, Carroll and Weeks as well as Marron, which it characterized as
not having been "drained of contemporary vitality by Go-Bart Importing
Co. v. United States . . .and United States v. Lefkowitz," and Harris I,
which it characterized as not having been "overruled." 6' Although not
central to its holding, the Court at one point carelessly referred to the desk,
the safe and the file cabinets as being "within plain view," apparently not
grasping that what significantly needs be "in plain view" is the thing
ultimately to be seized, not the thing or place to be searched. 2

III. A TRILOGY OF PRINCIPLED DISSENTS

To bring some order out of the "search incident" chaos, a good lawyer
was needed to bring to bear upon the surface murkiness some fundamental
legal method. That need was met in the person of Felix Frankfurter.

If the birth of the plain view doctrine had ultimately to await Coolidge,
its annunciation came through Justice Frankfurter in his series of dissents
in Rabinowitz, 3 Harris P and Davis v. United States.5 What had thereto-
fore been at best inchoate was now formulated into a coherent statement.

Justice Frankfurter first cut the Gordian knot of alternating and inter-
twining citation of supposed precedents-the Trupiano-Lefkowitz-Go-Bart
strand by one camp and the Harris I-Marron-Agnello strand by the other
camp-and got back to basics by looking pre- Weeks to the original justify-
ing rationale of a warrantless "search incident." Discover the original pur-
pose of the exception, he urged, and then you can reason out on an ad hoc
basis its range-whatever is necessary to serve the purpose.

He showed historically that it was necessary "first, in order to protect
the arresting officer and to deprive the prisoner of potential means of
escape. . . and, secondly, to avoid destruction of evidence by the arrested
person." 6 "From this it follows that officers may search and seize not only

60. Id. at 66.
61. Id. at 62.
62. Two thoughtful criticisms of the Harris I-Rabinowitz approach, noting particularly its

lack of a "comprehensive rationale," are to be found in Note, Scope Limitations for Searches
Incident to Arrest, 78 YALE L.J. 433 (1969), and Note, The Supreme Court, 1966 Term, 81
HAiv. L. REv. 69, 117-122 (1967).

63. 339 U.S. 56 (1950).
64. 331 U.S. 145 (1947).
65. 328 U.S. 582 (1946).
66. What, then, is the exception of the prohibition by the Fourth Amendment of

search without a warrant in case of a legal arrest, whether the arrest is on a warrant
or based on the historic right of arrest without a warrant if a crime is committed in
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the things physically on the person arrested, but those within his immedi-
ate physical control." 7 "Immediate physical control" and "immediate
physical surroundings" were defined as that "which may fairly be deemed
to be an extension of his person."88

Justice Frankfurter then demolished the Rabinowitz-Harris I-Marron-
Agnello-Carroll- Weeks chain of precedent by exposing the weakness of the
first three links. He pointed out that the Weeks dictum "does not even
refer to a right to search the place of arrest""9 ; that the Carroll dictum was
"still far from claiming the right to search a place merely because of an
arrest there"'; and that the Agnello dictum "uncritically expanded" the
"limited statements in the Weeks and Carroll opinions"-"If such a right
was 'not to be doubted' it certainly cannot be supported by the cases
cited."" After pointing out that the Marron decision rested exclusively
upon "these carelessly phrased dicta,"" he demostrated that the entire line
of cases sprang from the original sin of taking careless phrases out of
factual context:

the presence of the arrester? The exception may in part be a surviving incident of
the historic role of "hue and cry" in early Anglo-Saxon law. See Judge Cardozo in
People v. Chiagles, 237 N.Y. 193, 196, 142 N.E. 583, 584. Its basic roots, however,
lie in necessity. What is the necessity? Why is search of the arrested person permit-
ted? For two reasons: first, in order to protect the arresting officer and to deprive
the prisoner of potential means of escape, Closson v. Morrison, 47 N.H. 482, and,
secondly, to avoid destruction of evidence by the arrested person. See Reifsnyder
v. Lee, 44 Iowa 101, 103; Holker v. Hennessey, 141 Mo. 527, 540, 42 S.W. 1090, 1093.
339 U.S. at 72 (Frankfurter, J., dissenting.).

And see Davis v. United States, 328 U.S. at 609-10 (Frankfurter, J., dissenting).
67. United States v. Rabinowitz, 339 U.S. at 72 (Frankfurter, J., dissenting). And see

Harris v. United States, 331 U.S. at 168 (Frankfurter, J., dissenting):
The only exceptions to the safeguard of a warrant issued by a magistrate are those

which the common law recognized as inherent limitations of the policy which found
expression in the Fourth Amendment-where circumstances preclude the obtaining
of a warrant (as in the case of movable vehicles), and where the warrant for the
arrest of a person carries with it authority to seize all that is on the person, or is in
such open and immediate physical relation to him as to be, in a fair sense, a
projection of his person.

68. What a farce it makes of the whole Fourth Amendment to say that because
for many legal purposes everything in a man's house is under his control therefore
his house-his rooms-may be searched. Of course in this field of law, as in others,
opinions sometimes use language not with fastidious precision. Apart from such
instances of loose use of language, the doctrine of search incidental to arrest has,
until very recently, been strictly confined to the necessities of the situation, i.e.,
the search of the person and those immediate physical surroundings which may
fairly be deemed to be an extension of his person. United States v. Rabinowitz, 339
U.S. at 72-73 (Frankfurter, J., dissenting).

69. Id. at 76.
70. Id. at 77.
71. Id.
72. Id. at 78.
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In reliance on the prior dicta and on the Marron decision, it was asserted
in Harris v. United States, 331 U.S. 145, 150, that "Search and seizure
incident to lawful arrest is a practice of ancient origin." Literally, this is
true: the right to search the person arrested and to seize visible instru-
ments of crime has a good legal title. But judicial history cannot be
avouched if this statement is meant to cover the right to search the place
of arrest. Such a claim can only be made by sliding from a search of the
person to a search for things in his "possession" or "in his immediate
control," without regard to the treacherous ambiguity of these terms, and
then using these phrases, taken out of their original context, so as to
include the entire premises.

The short of it is that the right to search the place of arrest is an
innovation based on confusion, without historic foundation, and made in
the teeth of a historic protection against it."3

Justice Frankfurter then demonstrated that the root of the present con-
troversy lay in the "loose use of language"-the imposition of property law
connotations onto such words as "possession" and "control" irrelevantly
to the necessities of the fourth amendment-the use of language "not with
fastidious precision.

'74

For some purposes, to be sure, a man's house and its contents are deemed
to be in his "possession" or "control" even when he is miles away. Because
this is a mode of legal reasoning relevant to disputes over property, the
usual phrase for such non-physical control is "constructive possession."
But this mode of thought and these concepts are irrelevant to the applica-
tion of the Fourth Amendment and hostile to respect for the liberties
which it protects. Due regard for the policy of the Fourth Amendment
precludes indulgence in the fiction that the recesses of a man's house are
like the pockets of the clothes he wears at the time of his arrest. 5

73. Id. at 78-79.
74. Id. at 72. Justice Frankfurter, dissenting in Davis v. United States, 328 U.S. 582, 610-

12, stated:
A casual and uncritical application of this right to search the person of the

prisoner has led some decisions in the lower federal courts to an unwarranted
expansion of this narrow exception, with resulting inroads upon the overriding
principle of the prohibition of the Fourth Amendment. Slight extensions from case
to case gradually attain a considerable momentum from "judicial sanction of equiv-
ocal methods, which, regarded superficially, may seem to escape the challenge of
illegality but which, in reality, strike at the substance of the constitutional right."
Byars v. United States, 273 U.S. 28, 33, 34. In cases dealing with the search of the
person it is natural to speak of the right to search and seize things "in his posses-
sion" without strict regard to the ambiguous scope of a man's "possession." From
that, opinions slide readily to including the right to search and seize things "within
the immediate control" of the arrested person, language appropriate enough when
applied to goods which the arrested person was transporting at the time. Taken out
of their original context, these phrases are used until they are made to include the
entire premises in which the arrest takes place.

75. 331 U.S. at 164 (Frankfurter, J., dissenting).
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Justice Frankfurter's statement of the necessity undergirding the com-
mon law right of "search incident" found voice in Preston v. United
States.7 His total formulation of a "search incident" rationale received the
official imprimatur of the Court in Chimel v. California." The majority
opinion in Chimel reads like a restatement of the Frankfurter dissent in
Rabinowitz, to which Chimel gives full credit. 8 In squarely overruling the
Rabinowitz -Harris I approach,7" Chimel pointed out that that rationale
"can withstand neither historical nor rational analysis"8 and was "hardly
founded on an unimpeachable line of authority." 8' Chimel recognized the
necessities which gave rise to the law of "search incident" and recognized
further that the "scope of [a] search must be 'strictly tied to and justified
by' the circumstances which rendered its initiation permissible. ' 8 Chimel
then well articulated those circumstances and the consequential permissi-
ble scope of a "search incident":

When an arrest is made, it is reasonable for the arresting officer to search
the person arrested in order to remove any weapons that the latter might
seek to use in order to resist arrest or effect his escape. Otherwise, the
officer's safety might well be endangered, and the arrest itself frustrated.
In addition, it is entirely reasonable for the arresting officer to search for
and seize any evidence on the arrestee's person in order to prevent its
concealment or destruction. And the area into which an arrestee might
reach in order to grab a weapon or evidentiary items must, of course, be
governed by a like rule. A gun on a table or in a drawer in front of one
who is arrested can be as dangerous to the arresting officer as one
concealed in the clothing of the person arrested. There is ample justifica-
tion, therefore, for a search of the arrestee's person and the area "within
his immediate control"-construing that phrase to mean the area from
within which he might gain possession of a weapon or destructible evi-
dence.3

The "search incident" is as broad as is necessary to prevent the harms
which the exception was created to guard against; it is no broader.

Having thus constricted the search perimeter from an arrestee's total
premises (that which is under his proprietary control) to the area within

76. 376 U.S. 364, 367 (1964):
The rule allowing contemporaneous searches is justified, for example, by the need
to seize weapons and other things which might be used to assault an officer or effect
an escape, as well as by the need to prevent the destruction of evidence of the crime
- things which might easily happen where the weapon or evidence is on the ac-
cused's person or under his immediate control.

77. 395 U.S. 752 (1969).
78. Id. at 760-65.
79. Id. at 766-68.
80. Id. at 760.
81. Id.
82. Id. at 762, quoting Terry v. Ohio, 392 U.S. 1, 19 (1968).
83. Id. at 762-63.
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the arrestee's reach or grasp (that which is under his physical control),
Justice Frankfurter then proceeded to fill the interstice. He provided the
conceptual sine qua non for the later plain view doctrine by pointing out
that, "[it is important to keep clear the distinction between prohibited
searches on the one hand and improper seizures on the other."" He rea-
soned in Davis:"

Another factor enters. This language is sometimes used in cases involving
the seizure of items properly subject to seizure because in open view at
the time of arrest. But this last confusion is due to a failure to distinguish
between the appropriate scope of a search on arrest and the very different
problem as to the right of seizure where no search is in question.

Justice Frankfurter demonstrated that the Court's doctrinal confusion
had been caused in large measure by its own bipolarity between a "limited
scope" view and a "broad scope" view of "search incident" law-not recog-
nizing the middle ground of "broad seizure" not tied to a "broad search."
He cut the seizure rationale loose from the search rationale. He reasoned
in Rabinowitz:"6

This progressive distortion is due to an uncritical confusion of (1) the right
to search the person arrested and articles in his immediate physical con-
trol and (2) the right to seize visible instruments or fruits of crime at the
scene of the arrest with (3) an alleged right to search the place of arrest.
It is necessary in this connection to distinguish clearly between prohibited
searches and improper seizures. It is unconstitutional to make an impro-
per search even for articles that are appropriately subject to seizure when
found by legal means. . . .Thus, the seizure of items properly subject to
seizure because in open view at the time of arrest does not carry with it
the right to search for such items.

The intellectual spadework had been done for the plain view doctrine.
A plain view seizure was not a search. A seizure was, nevertheless, a fourth
amendment intrusion which must meet the test of reasonableness. What
was unreasonable with respect to a search, however, was not necessarily
unreasonable with respect to a seizure. Two constitutional phenomena,
which some had uncritically assumed to be Siamese twins, were analyti-
cally severable. The seizure perimeter was broader than the search perime-
ter.

84. Davis v. United States, 328 U.S. at 612 (Frankfurter, J., dissenting).
85. Id. An excellent analytical discussion of seizure as a problem distinct from that of

search is found in People v. Curley, 12 Cal. App. 3d 732, 738-48, 90 Cal. Rptr. 783, 787-94
(1970).

86. 339 U.S. at 75 (Frankfurter, J., dissenting).
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IV. CUTrrING THE "SEARCH INCIDENT" APRON STRINGS

Before the official birth of the doctrine in Coolidge, however, a dimen-
sion was to be added. Until 1967, "plain view" had been discussed or
alluded to exclusively within the framework of "search incident" law. Be-
ginning in 1967, two cases arguably suggested and one squarely held that
the notion of "plain view" had a utility even beyond the confines of "search
incident" situations.

In Warden v. Hayden 7 policemen were in "hot pursuit" of an armed and
fleeing holdup man. They followed into the house which he was seen to
enter. It turned out to be his own. They fanned out over all three floors.
Hayden was arrested in an upstairs bedroom, feigning sleep. Meanwhile,
an officer searching the cellar turned up an inculpatory jacket and a pair
of trousers in a washing machine. The Supreme Court held that the war-
rantless entry of Hayden's house to search for him and the warrantless
search of Hayden himself were valid since "the exigencies of the situation
made that course imperative."" In recognizing for the first time, in a
square holding, the "exigent circumstances" exception to the warrant re-
quirement, the Court said:

The Fourth Amendment does not require police officers to delay in the
course of an investigation if to do so would gravely endanger their lives or
the lives of others. Speed here was essential, and only a thorough search
of the house for persons and weapons could have insured that Hayden was
the only man present and that the police had control of all weapons which
could be used against them or to effect an escape.8'

In legitimating the basement search, the Court eschewed reliance on a
"search incident" theory, since "the seizures occurred prior to or immedi-
ately contemporaneous with Hayden's arrest."" Independent of any
"search incident" theory, the Court held that the basement search for the
fugitive, for possible confederates and/or for weapons was an integral part
of the "exigent circumstances" exception, reasoning that that search was

part of an effort to find a suspected felon, armed, within the house into
which he had run only minutes before the police arrived. The permissible
scope of search must, therefore, at the least, be as broad as may reasona-
bly be necessary to prevent the dangers that the suspect at large in the
house may resist or escape."

The Court further reasoned that when the search of the washing machine
for weapons turned up the inculpatory clothing, the seizure thereof was

87. 387 U.s. 294 (1967).
88. Id. at 298.
89. Id. at 298-99.
90. Id. at 299.
91. Id.
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constitutional. Although the Court's opinion made no mention of plain
view, Coolidge later read this case to be one involving plain view."

Even though the jacket and trousers seized from the washing machine
were not in gross plain view but were only "turned up" during the search
of the washing machine, their seizure is a classic plain view doctrine situa-
tion. The Supreme Court in Hayden made the assumption, entirely reason-
able, that the exigency of "hot pursuit" only legitimated the warrantless
entry into the house and the warrantless search for the fleeing felon and/or
his weapons. 3 "Hot pursuit," therefore, did not legitimate a warrantless
search for the jacket and trousers. "Hot pursuit" did, however, provide a
prior valid intrusion into Hayden's home and the "exigent circumstance"
of needing to find and reduce weapons validated the immediate warrant-
less search of the washing machine. When in the course of that reasonable
activity for that purpose, the inculpatory clothing inadvertently came into
plain view, the seizure thereof was appropriate.

Hayden is a classic law school examination case for exploring the nu-
ances of the various exceptions to the warrant requirement, since the shot-
gun and pistol found in the second floor flush tank, the clip of ammunition
found under Hayden's mattress and the shotgun ammunition found in
Hayden's bureau drawer were legitimately both searched for and seized
under the newly created (in Hayden) "hot pursuit" or "exigent circum-
stances" exception to the warrant requirement, whereas the jacket and
trousers from the washing machine and the cap from under the mattress
could not have been warrantlessly searched for under that exception (the
cap, perhaps, was within Chimel's "search incident" perimeter) but were
nevertheless legitimately seized under the plain view doctrine exception to
the warrant requirement. (A distinction probably not fully appreciated in
Hayden, since the plain view doctrine had to wait another four years for
its formal articulation. It is nonetheless significant that the Court, even
after rejecting the "mere evidence" rule, had an obvious problem with the
clothing which it did not have with the guns. It was easier to stretch the
facts so as to infer that the officer in the basement was searching for a gun
even absent testimony to that effect than it was to reject the assumption
that "exigent circumstances" would only legitimate a warrantless search
for hidden felons and/or hidden weapons and not for other less lethal evi-
dence. The distinction is unmistakenly there.)

Within the year, Harris v. United States" invoked plain view in explicit
terms. The defendant's automobile had been seen leaving the scene of a
robbery. The car was traced and the defendant was arrested as he was

92. 403 U.S. at 465.
93. [Elven if we assume, although we do not decide, that the exigent circum-

stances in this case made lawful a search without warrant only for the suspect or
his weapons, it cannot be said on this record that the officer who found the clothes
in the washing machine was not searching for weapons. 387 U.S. at 299.

94. 390 U.S. 234 (1968) (hereinafter cited as Harris II).
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entering it, near his home. He was taken to the police station. The car was
impounded as evidence and towed to the station. When it arrived at the
station, its windows were open and its doors were unlocked. It had begun
to rain. A departmental regulation required the police to search an im-
pounded vehicle thoroughly, to remove all valuables from it, and to attach
to the vehicle a property tag listing certain information about the circum-
stances of the impounding. Pursuant to this regulation, an officer searched
the car and placed a property tag on it. He then proceeded to roll up the
windows and to lock the doors. As he opened the front door on the passen-
ger side in order to roll up the window, the officer saw an inculpatory
registration card. The warrantless seizure was held to be constitutional.

The Supreme Court held that the discovery of the card was not the result
of an investigative search but rather of a legitimate measure taken to
protect the car while it was in police custody:

Once the door had lawfully been opened, the registration card, with the
name of the robbery victim on it, was plainly visible. It has long been
settled that objects falling in the plain view of an officer who has a right
to be in the position to have that view are subject to seizure and may be
introduced in evidence. 5

One cannot quarrel with the conclusion of Harris H in this regard since,
once again, we are presented with a classic plain view situation under the
yet-to-be-born plain view doctrine. The opening of the right front door of
the automobile for the legitimate purpose of rolling up the window against
the rain constituted a prior valid intrusion. With the subsequent and inad-
vertent spotting of the evidence of crime in plain view, both requirements
for the invocation of a plain view doctrine seizure had been fully met.

One can seriously quarrel, however, not with the conclusion of Harris but
with its easy assurance that the point of law it stands for-"that objects
falling in the plain view of an officer who has a right to be in the position
to have that view are subject to seizure ""-"has long been settled." Harris
II itself, of course, was too fragile a vessel to deliver a new and ground-
breaking doctrine; it was a per curiam opinion of two pages in length,
dealing with the question of plain view in a single paragraph that was
casual to the point of being cavalier.

The Harris II court rested its easy assurance that the point "has long

95. Id. at 236.
96. Id. Such a statement, unqualified, is, of course, not true. In both Taylor v. United

States, 286 U.S. 1 (1932), and McDonald v. United States, 335 U.S. 451 (1948), police observ-
ers were standing in a place where they had a right to be and they saw evidence of crime in
open view. In neither instance was seizure permitted because open view does not justify
seizure where the vantage point is outside the constitutionally protected area and the view is
into the constitutionally protected area. There is still the constitutional hurdle of getting
across the threshold. Cf. Steele v. United States, 267 U.S. 498 (1925); Johnson v. United
States, 333 U.S. 10 (1948); and Jones v. United States, 357 U.S. 493 (1958).
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been settled" on Hester v. United States,7 United States v. Lee 8 and Ker
v. California." The three combined are not even scant authority for the
proposition for which they are cited.

Hester, a one-page opinion by Justice Holmes, did not involve a seizure
at all. It dealt only with oral testimony of police observations. Several
broken containers, which the officers observed, were held to have "been
abandoned,"' ' thus rendering the fourth amendment inapplicable. Even
as to the vantage point, "the special protection accorded by the 4th
Amendment to the people in their 'persons, houses, papers, and effects' is
not extended to the open fields,""' again making fourth amendment con-
siderations irrelevant.

Lee did not justify a seizure on the basis of an open view sighting of
contraband evidence as such but rather predicated the seizure secondarily
upon a "search incident" rationale and primarily upon a very explicit
Carroll doctrine rationale.' 02 The open viewing of contraband on the deck
of the suspect vessel furnished simply probable cause for an arrest and
probable cause to believe that the vessel contained evidence (the first
element which had then to combine with the second element of exigency
to justify the boarding and seizure under the Carroll doctrine).

Ker explicitly predicated the search for and seizure of evidence on a
"search incident" rationale."03 "The evidence at issue, in order to be admis-
sible, must be the product of a search incident to a lawful arrest, since the
officers had no search warrant."'' 4 The "search incident" of the entire
apartment was upheld on the basis of Harris I, which was then, pre-
Chimel, controlling law for the scope of a "search incident."" 5 The only

97. 265 U.S. 57 (1924).
98. 274 U.S. 559 (1927).
99. 374 U.S. 23 (1963).
100. 265 U.S. at 58.
101. Id. at 59.
102. See note 2 supra.
103. The information within the knowledge of the officers at the time they

arrived at the Kers' apartment, as California's courts specifically found, clearly
furnished grounds for a reasonable belief that petitioner George Ker had committed
and was committing the offense of possession of marijuana. 374 U.S. at 35.
To say that this coincidence of information was sufficient to support a reasonable
belief of the officers that Ker was illegally in possession of marijuana is to indulge
in understatement. Id. at 36.
[Tihe petitioner's federal constitutional protection from unreasonable searches
and seizures by police officers is here to be determined by whether the search was
incident to a lawful arrest. . . .Id. at 38.

Having held the petitioners' arrests lawful, it remains only to consider whether
the search which produced the evidence leading to their convictions was lawful as
incident to those arrests. Id. at 41.
The question remains whether the officers' action here exceeded the recognized
bounds of an incidental search. Id. at 41.

104. Id. at 34.
105. The search of the petitioners' apartment was well within the limits upheld
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discussion of the "in full view" sighting of a brick of marihuana on the
kitchen sink was in the legal context of that observation serving as a partial
predicate for the probable cause arrest of Mrs. Ker and not as the predicate
for the seizure of the brick of marihuana.' Even in terms of tangential
relevance, the discussion on this point commanded the support of only four
members of a court that was split 4-4-1.

The bottom line is that although the result reached in Harris II is sound,
its marshaling of history and of doctrinal support is far more tenuous. An
intimation or augury it may have been, but the birth of a viable and fully-
formed plain view doctrine would still have to await Coolidge.

The last of the intimations was Frazier v. Cupp."7 One codefendant,
Frazier's cousin Rawls, gave the police permission to search the duffel bag
jointly used by him and Frazier. The resulting consensual search was
aimed at Rawls. In the course of that legitimate search, however, the police
came across certain incriminating clothing of Frazier's, which was seized.
This search and seizure question was a secondary issue in the case and was
disposed of in less than half a page. "Petitioner's final contention can be
dismissed rather quickly."'" Citing only Harris II and Hayden as author-
ity, the Court said:

The officers therefore found evidence against petitioner while in the course
of an otherwise lawful search. Under this Court's past decisions, they were
clearly permitted to seize it. Harris v. United States, 390 U.S. 234 (1968);
Warden v. Hayden, 387 U.S. 294 (1967).109

With the benefit of hindsight, we now appreciate that the entry into the
duffel bag, with the consent of Rawls, was (1) a prior valid intrusion and
that the unexpected discovery, in the course of that legitimate intrusion,
of incriminating clothing belonging to Frazier was (2) an inadvertent spot-
ting of evidence in plain view. The gloss of Frazier, however, was only the
final harbinger of what was yet to come.

The utility of the plain view concept, in the wake of Hayden, Harris II,
and Frazier, having thus outgrown its "search incident" origins, a broader
formulation of its rule was called for. This was to be the office of Coolidge.

in Harris v. United States. . . which also concerned a private apartment dwelling.
Id. at 42.

106. Id. at 42-43. Coolidge later was very explicit in pointing out the "search incident"
predicate for the seizure:

Once he had arrested the Kers, the actual seizure of the brick was lawful because
"incident" to the arrest.... [Ilt was in the immediate proximity of the Kers at
the moment of their arrest so that the seizure was unquestionably lawful under the
search-incident law of the time, and might be lawful under the more restrictive
standard of Chimel v. California .... 403 U.S. at 472 n. 28.

107. 394 U.S. 731 (1969).
108. Id. at 740.
109. Id.

1975] 1071



MERCER LAW REVIEW

V. THE PLAIN VIEW DOCTRINE AS ARTICULATED BY Coolidge

Justice Stewart was not unaware of the difficulty of the job he undertook
in Coolidge. He acknowledged that:

[It would be nonsense to pretend that our decision today reduces Fourth
Amendment law to complete order and harmony. The decisions of the
Court over the years point in differing directions and differ in emphasis.
No trick of logic will make them all perfectly consistent. . . .The time
is long past when men believed that development of the law must always
proceed by the smooth incorporation of new situations into a single coher-
ent analytical framework.""0

Notwithstanding the difficulties of the task, Justice Stewart moved the
Court mightily toward the never-to-be-abandoned goal, at least, of some-
day providing "a single coherent analytical framework." He stated initially
the base proposition that "searches conducted outside the judicial process,
without prior approval by judge or magistrate, are per se unreasonable
under the Fourth Amendment-subject only to a few specifically estab-
lished and well-delineated exceptions. . . ."I" He reminded that these
exceptions are "jealously and carefully drawn""' and that there must be
"a showing by those who seek exemption . . .that the exigencies of the
situation made that course imperative.""' He pointed out that we operate
under the exceptions to the warrant requirement only in exceptional cir-
cumstances and that "[t]he exceptions cannot be enthroned into the
rule.""' Focusing in on the "search incident" and "plain view" exceptions,
he offered the overview:

The confinement of the exceptions to their appropriate scope was the
function of Chimel v. California. . . .The "plain view" exception is inti-
mately linked with the search-incident exception, as the cases discussed
in Part C above have repeatedly shown. To permit warrantless plain-view
seizures without limit would be to undo much of what was decided in
Chimel . . ..

In Part 11-C of Coolidge, he turned the formal attention of the Supreme
Court for the first time to the so-called plain view doctrine. Where there
had been, at most, a loose collection of allied phrases plastered, with little
apparent analysis, on diverse fourth amendment situations, Justice Stew-

110. 403 U.S. at 483.
111. Id. at 454-55, and at 481 quoting Katz v. United States, 389 U.S. 347, 357 (1967).
112. Id. at 455, quoting Jones v. United States, 357 U.S. 493, 499 (1958).
113. Id. quoting McDonald v. United States, 335 U.S. 451, 456 (1948).
114. Id. at 481, quoting United States v. Rabinowitz, 339 U.S. 56, 80 (1950) (Frankfurter,

J. dissenting).
115. Id. at 481-82. This observation is from Part l1-D, which commanded a clear majority

of the Court.
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art undertook to substitute a "statement of its rationale.""' A true doctrine
was aborning.

In promulgating formally the plain view doctrine, Coolidge recognized
at the outset the semantic snares-that the use of "plain view" as a de-
scriptive phrase (even in Supreme Court opinions) is not coterminous with
its use as a formal legal concept:

It is well established that under certain circumstances the police may
seize evidence in plain view without a warrant. But it is important to keep
in mind that, in the vast majority of cases, any evidence seized by the
police will be in plain view, at least at the moment of seizure. The problem
with the "plain view" doctrine has been to identify the circumstances in
which plain view has legal significance rather than being simply the nor-
mal concomitant of any search, legal or illegal."7

It then set out to trace the parameters of the new doctrine. The first
circumstance in which "plain view has legal significance" is when it follows
after a justifiable intrusion into a constitutionally protected area. The
failure to grasp this first condition or limitation on the doctrine is what
causes so many judges and lawyers erroneously to assume, as a knee jerk
reaction, that every visual open view from a constitutionally sound vantage
point (the non-intrusive or pre-intrusive view as well as post-intrusive
view) is somehow a constitutionally significant plain view.

VI. Condition One: A Prior Valid Intrusion

Coolidge pointed out that the common denominator of the plain view
cases is a prior valid intrusion:

What the "plain view" cases have in common is that the police officer in
each of them had a prior justification for an intrusion in the course of
which he came inadvertently across a piece of evidence incriminating the
accused. The doctrine serves to supplement the prior justifica-
tion-whether it be a warrant for another object, hot pursuit, search inci-
dent to lawful arrest, or some other legitimate reason for being present
unconnected with a search directed against the accused and permits the
warrantless seizure." 8

Once the threshold has been justifiably crossed, the "doctrine serves to
supplement the prior justification.""' It does not itself justify the entry,
but serves only as an "extension of the original justification."'110

In supplying a rationale for the plain view exception, Coolidge sets out
"the two distinct constitutional protections served by the warrant require-

116. Id. at 468.
117. Id. at 465.
118. Id. at 466.
119. Id.
120. Id.
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ment,"' 2' and points out how neither is offended by a plain view seizure.
The first protection is the sanctity of the threshold against unwarranted
intrusion:

First, the magistrate's scrutiny is intended to eliminate altogether
searches not based on probable cause. The premise here is that any intru-
sion in the way of search or seizure is an evil, so that no intrusion at all is
justified without a careful prior determination of necessity.'

Coolidge then points out how the plain view doctrine does not pose a threat
to the threshold because it comes into play only after the threshold has
already validly been crossed for some other purpose:

The "plain view" doctrine is not in conflict with the first objective
because plain view does not occur until a search is in progress. In each
case, this initial intrusion is justified by a warrant or by an exception such
as 'hot pursuit' or search incident to a lawful arrest, or by an extraneous
valid reason for the officer's presence.123

Coolidge then set forth the second constitutional protection "served by
the warrant requirement"-avoidance of "general, exploratory rummaging
in a person's belongings,"121 even after a prior valid intrusion:

The second, distinct objective is that those searches deemed necessary
should be as limited as possible. Here, the specific evil is the "general
warrant" abhorred by the colonists, and the problem is not that of intru-
sion per se, but of a general, exploratory rummaging in a person's belong-
ings . . . .The warrant accomplishes this second objective by requiring
a "particular description" of the things to be seized.ln

Coolidge then pointed out how the plain view doctrine does not offend the
second protection:

[G]iven the initial intrusion, the seizure of an object in plain view is
consistent with the second objective, since it does not convert the search
into a general or exploratory one. As against the minor peril to Fourth
Amendment protections, there is a major gain in effective law enforce-
ment. Where, once an otherwise lawful search is in progress, the police
inadvertently come upon a piece of evidence, it would often be a needless
inconvenience, and sometimes dangerous-to the evidence or to the police

121. Id. at 467.
122. Id., citing McDonald v. United States, 335 U.S. 451 (1948); Warden v. Hayden, 387

U.S. 294 (1967); Katz v. United States, 389 U.S. 347 (1967); and Chimel v. California, 395
U.S. 752, 761-62 (1969).

123. Id.
124. Id.
125. Id., citing Boyd v. United States, 116 U.S. 616, 624-30 (1886); Marron v. United

States, 275 U.S. 192, 195-96 (1927); and Stanford v. Texas, 379 U.S. 476 (1965).
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themselves-to require them to ignore it until they have obtained a war-
rant particularly describing it.'1

To make matters preeminently clear, Coolidge, although not purporting
necessarily to exhaust the category, listed four situations illustrating what
a prior valid intrusion might be.

A. Pursuant To A Warrant To Search For Other Items

An example of the applicability of the "plain view" doctrine is the
situation in which the police have a warrant to search a given area for
specified objects, and in the course of the search come across some other
article of incriminating character. 127

Thus, if police are executing a valid warrant to search for A, B and C
and, in the course of that legitimate activity, inadvertently come across D,
E and F, which are in plain view and which are "immediately apparent"
to them as evidence, D, E and F may be seized under the plain view
doctrine. Coolidge cites no direct supporting authority for this illustration
but offers several cases as lending support by analogy. Both Go-Bart12

8 and
Lefkowitz, 1

9 cited in Coolidge, were themselves "search incident" cases,
but they dealt with plain view obliquely by way of reinterpreting Marron3

0

in order to distinguish it. Their point was that in Marron the search war-
rant only particularly described "intoxicating liquors and articles for their
manufacture" so that the incriminating ledger could not have been seized
under the warrant because it had not been particularly described. Never-
theless, when the prohibition agents, in the course of searching the closet
for "intoxicating liquors" under the warrant, inadvertently came across
the incriminating ledger in plain view, they were entitled to seize that item
of evidence under what would someday come to be called the plain view
doctrine. Coolidge also cited, as lending support by analogy, Steele v.

United States.3 ' The analogy here is somewhat strained since it was there
held that the items seized had been adequately and particularly described
under the search warrant in that case. To be sure, in the factual recitation,
the catalog of items seized ended with "a corking machine." Out of that,
Coolidge strained to read more law into Steele than Steele ever realized it
stood for.' 32 Since the purpose of citing Steele, however, was only illustra-

126. Id. at 467-68.
127. Id. at 465.
128. 282 U.S. 344 (1931).
129. 285 U.S. 452 (1932).
130. 275 U.S. 192 (1927).
131. 267 U.S. 498 (1925).
132. Steele held simply:

Then it is said that the property seized was not sufficiently identified in the
warrant. It was described as "cases of whisky," and while there is no evidence
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tive, the pedagogical license may not have been amiss.
Coolidge finally cited, as lending support by analogy, the concurring

opinion of Justice Stewart (joined in by Justices Brennan and White) in
Stanley v. Georgia.3 3 These three justices reached the fourth amendment
issue in that case. 3' Georgia law enforcement officers searched Stanley's
home under a valid warrant authorizing them to search for evidence of
illegal bookmaking. In the course of the search, the officers seized reels of
film which were ultimately determined to be pornographic. The three jus-
tices who reached the fourth amendment issue ultimately determined that
the seizure of the film was bad, but only because its contraband character
"could not be determined by mere inspection.' 3

1
5 The position of the con-

curring opinion was that the reels of film, which were in plain view during
the search under the warrant for evidence of bookmaking, would have been
seizable under the plain view doctrine, had their incriminating character
been "immediately apparent."

B. Pursuant To A Valid Warrantless Search For Other Items

Where the initial intrusion that brings the police within plain view of such
an article is supported, not by a warrant, but by one of the recognized
exceptions to the warrant requirement, the seizure is also legitimate. Thus
the police may inadvertently come across evidence while in "hot pursuit"
of a fleeing suspect.'

This is simply the warrantless analogue of illustration A above. Thus, if
police are making a legitimate warrantless search for A, B and C and, in
the course of that legitimate activity, inadvertently come across D, E and
F, which are in plain view and which are "immediately apparent" to them
as evidence, D, E and F may be seized under the plain view doctrine.
(There was, by definition, no probable cause for D, E and F, else they could
not have been come across "inadvertently.") Coolidge cites as authority

specifically identifying the particular cases which were seized as those which Ein-
stein saw, the description as "cases of whisky" is quite specific enough. 267 U.S.
at 504.

Coolidge interpreted Steele in the following manner:
In Steele v. United States, 267 U.S. 498, agents observed cases marked "Whiskey"
being taken into a building from a truck. On this basis, they obtained a warrant to
search the premises for contraband liquor. In the course of the search, they came
upon a great deal of whiskey and gin-not that they had seen unloaded-and
various bottling equipment, and seized all they found. 403 U.S. at 469 n.26.

133. 394 U.S. 557 (1969).
134. The six-justice majority opinion dealt only with the first amendment issue, whereun-

der the Georgia law proscribing the possession of obscene matter in the privacy of a home
was held to be unconstitutional.

135. 394 U.S. at 571 (Stewart, J. concurring).
136. 403 U.S. at 465.
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Warden v. Hayden.3 ' There, of course, the warrantless "hot pursuit"
search that was permitted was only for hidden felons and hidden weapons.
When, in the course of legitimately searching the washing machine for
hidden weapons, incriminating clothing was inadvertently spotted in plain
view, the clothing was seizable under the plain view doctrine. 3 '

C. During A Search Incident To An Arrest Inside A Protected Area

And an object that comes into view during a search incident to arrest that
is appropriately limited in scope under existing law may be seized without
a warrant."3 9

This, of course, was the ingenious compromise of a narrow search peri-
meter and a broad seizure perimeter, struck by Justice Frankfurter to
bridge the rigidly bipolar positions that had divided the Court for 42 years
during the great "search incident" geography battle. If the police have
entered a constitutionally protected area (as they may) to effect an arrest,
with or without a warrant, they may there make a true exploratory search
as an incident of that arrest. That search, however, is limited to the Chimel
perimeter-the area within the reach, lunge or grasp of the arrestee-that
"which may fairly be deemed to be an extension of his person""'-the area
within which he could grab a weapon or destroy evidence. If, meanwhile,
they inadvertently spot evidence in plain view beyond that perimeter
which is "immediately apparent" to them as evidence, they may seize it
under the plain view doctrine. After describing the more probing search
which is permitted within the tighter perimeter, Coolidge went on to ex-
plain the lesser prerogative within the broader penumbra:

The "plain view" doctrine would normally justify as well the seizure of
other evidence that came to light during such an appropriately limited
search . . . . Where, however, the arresting officer inadvertently comes
within plain view of a piece of evidence, not concealed, although outside
of the area under the immediate control of the arrestee, the officer may
seize it, so long as the plain view was obtained in the course of an appropri-
ately limited search of the arrestee."'

137. 387 U.S. 294 (1967).
138. Coolidge also here cites, by way of lending support by analogy, Hester v. United

States, 265 U.S. 57 (1924). Hester, of course, held that the fourth amendment did not apply
to "open fields," there thereby being no warrant requirement and no exceptions to the war-
rant requirement. This is the only discordant intrusion of a "non-intrusive" illustration into
Justice Stewart's otherwise solid phalanx of valid "post-intrusive" examples.

139. 403 U.S. at 465.
140. United States v. Rabinowitz, 339 U.S. at 73 (Frankfurter, J. dissenting).
141. 403 U.S. at 465 n. 24.
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D. Following Any Other Valid Intrusion

Finally, the "plain view" doctrine has been applied where a police officer
is not searching for evidence against the accused, but nonetheless inad-
vertently comes across an incriminating object."

This catch-all category comprehends at least two distinct factual situa-
tions. Coolidge cites as authority for this variety of prior valid intrusion,
Frazier v. Cupp"' and Ker v. California."' In both of those situations,
searches for criminal evidence were validly in progress, but they were
searches directed against someone other than the accused. In Frazier, a
search of a duffel bag, pursuant to a voluntary consent, was in progress. It
was directed against the co-owner of the duffel bag, Frazier's cousin Rawls,
who gave the consent. When in the course of that valid intrusion into the
duffel bag directed against Rawls, evidence against Frazier inadvertently
came into plain view, that evidence was seizable under the plain view
doctrine.

In Ker, the police were validly inside Ker's residence for the purpose of
arresting him. When in the course of that valid intrusion to arrest Ker and
to execute an appropriate "search incident" to that arrest they inadvert-
ently spotted evidence in plain view against Mrs. Ker, they were entitled
to seize it under the plain view doctrine."15

Coolidge also cites, as direct authority, Harris v. United States"' and,
as lending support by analogy, Lewis v. United States."7 The situations
prevailing in those two cases were such that the prior valid intrusions were
more innocuous in character. At least, they did not involve searches, as
searches, directed against anyone. In Harris II, as hereinbefore discussed,"8

the valid intrusion was simply to roll up the windows of the automobile to
protect it against the rain. In Lewis, an undercover agent had insinuated
himself into the good graces of a seller of narcotics. Pursuant to this inves-
tigative subterfuge, he was invited by the seller into the seller's home. The
clear import of Coolidge is that this was a prior valid intrusion and that if
any evidence of crime had then inadvertently been spotted in plain view,
that evidence would have been seizable under the plain view doctrine.",

142. Id. at 466.
143. 394 U.S. 731 (1969).
144. 374 U.S. 23 (1963).
145. They did not, however, actually seize the brick of marihuana in question until after

the arrest of Mrs. Ker. They rather used the visual observation of that contraband in open
view simply to establish the probable cause for the warrantless arrest of Mrs. Ker for the
crime of possession committed in their presence. See notes 103 through 106, supra, and
accompanying text.

146. 390 U.S. 234 (1968).
147. 385 U.S. 206 (1966).
148. See notes 94 through 106, supra, and accompanying text.
149. Presumably, the Coolidge Court could also have cited as illustrative examples, On
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VII. IDENTIFYING THE RELEVANT THRESHOLD

Before closing the discussion of "prior valid intrusion," one question
remains. In determining whether there has been, indeed, a prior valid
crossing of a constitutionally protected threshold as a necessary precondi-
tion for the invocation of the plain view doctrine, it is important to pin-
point the relevant threshold in any particular case. There are sometimes
thresholds within thresholds.

In Stoner v. California'5" a hotel clerk could invite the police across the
threshold of the hotel itself and into the common areas (not to imply that
such an invitation is necessary for constitutional purposes) but could not
grant permission to cross the inner threshold into the leased room of Stoner
himself. In Lustig v. United States5' and United States v. Jeffers' 2 hotel
managers and house detectives were similarly incompetent to validate the
crossing of the inner threshold of a guest's room, notwithstanding their
unquestioned right to escort the police across the outer threshold. In
McDonald v. United States1" a landlady, who could invite the police across
the outer threshold of her home generally, could not sanction the crossing
of an inner threshold into a room leased by a tenant.

Two Maryland cases will be offered simply to illustrate the problem. In
Brown v. State" the suspect, Brown, leased a room in a boarding house
run by Mrs. Mamie Hall in Bridgeville, Delaware. Three investigators
visited the boarding house. They were cordially invited into the house by
Mrs. Hall who led them into a large front room. In the course of traveling
from the side door, where they had entered, toward the front room, the
investigators had been led along a narrow hallway. Brown's room was
located just off that hallway. The door to the room was open. In passing
Mrs. Hall had stated, "There's the room where Willie [Brown] lives."

From the common hallway, one of the investigators looked into the room
and saw a cardboard box. The box was sitting on the floor approximately
two feet inside the room. The investigator testified that he could see, in
plain view, a number of clamps and batteries fitting the description of
goods stolen in the recent burglary which the police were investigating
One of the investigators then reached in and seized the box and its con-
tents. In holding that the seizure was not constitutionally justifiable under

Lee v. United States, 343 U.S. 747 (1952); Hoffa v. United States, 385 U.S. 293 (1966); and
Osborn v. United States, 385 U.S. 323 (1966). These represented, presumably, prior valid
intrusions, which could have triggered plain view doctrine seizures, just so long as the ruse,
though a subterfuge for other purposes, was not a subterfuge for the taking of a contrived
"plain view." See also Neam v. State, 14 Md. App. 180, 184-85, 286 A.2d 540, 543 (1972).

150. 376 U.S. 483 (1964).
151. 338 U.S. 74 (1949).
152. 342 U.S. 48 (1951).
153. 335 U.S. 451 (1948).
154. 15 Md. App. 584, 292 A.2d 762 (1972).
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the plain view doctrine, the Maryland Court of Special Appeals said:

There is no question but that Mrs. Hall could consent and did consent
to the presence of the three investigators in her house. As they were stand-
ing in her hallway, they were unquestionably in a place where they had a
right to be. From that legitimate vantage point, they were entitled to see
whatever could be seen. . . .Simply seeing evidence in "open view" from
a legitimate vantage point, however, is not dispositive of the question of
ultimate seizability, as the "Plain View" Doctrine clearly establishes.

For purposes of this appellant's Fourth Amendment rights, his
"constitutionally protected area: -the legitimate boundaries of his "ex-
pectation of privacy"-was the room he rented and not the entire house.
The landlady could countenance a prior valid intrusion of police investiga-
tors into the house at large, but not into his room. . . .The threshold,
therefore, that concerns us here-in measuring whether there was or was
not a prior valid intrusion-is the threshold to the appellant's room, not
the threshold to Mrs. Hall's house. In this case, the relevant threshold had
not been crossed, and without a warrant it could not be crossed. The police
were on the outside, looking in. There being no prior valid intrusion, the
"Plain View" Doctrine is simply inapplicable.15

In Everhart v. State,'6 a converse situation prevailed. There the police
were, arguendo, validly standing inside a house in a common hallway.
From that constitutionally sound vantage point, they looked through an
open door into the bedroom of the defendant Everhart. They saw what
there was to be seen but restricted themselves to the visual observations
from the outside. They did not breach the threshold. In reasoning that such
a course of investigative conduct would not be constitutionally improper,
the Maryland Court of Special Appeals said:

Putting aside for a moment the question of whether Jerry Lawson actually
gave consent,'57 there is no disputing the fact that he had the capacity to
consent to the officers' entering and looking around the house. He lived
with his girlfriend in one of the rooms of the house. He had been in
residence since the early part of April. He paid $25 per month as his share
of the rent on the total property. The State's theory is that Lawson con-
sented to the police looking around. Lawson took the officers to the second
floor and pointed out the room that belonged to the appellant. At that
point, however, the capacity of Lawson to consent ran out ...

Scrupulously mindful of Brown v. State, the officers did not offer any
physical evidence seized from the appellant's room and did not offer any
observations made from the vantage point of the appellant's room. Lt.
Mossburg testified that the door to the appellant's room was open and

155. Id. at 612-13, 292 A.2d at 778.
156. 20 Md. App. 71, 315 A.2d 80 (1974).
157. The ultimate holding of the case on this point was that the consent was not validly

given.

1080 [Vol. 26



THE PLAIN VIEW DOCTRINE

that certain observations were made from the common hallway. Meticu-
lously restricting himself to what could be seen from the common hallway,
Lt. Mossburg described a hypodermic needle, a piece of cotton with red
substance on it, some capsules lying on the floor, a green plastic bag
similar to the one found in the trash area outside the house, and boxes
similar to those recovered outside, which appeared to be the types of boxes
which contained needles and medicines. Assuming valid consent, the offi-
cers were standing in a place where they had a right to be. From that
constitutionally valid vantage point, they were entitled to see anything
which could be seen in open view.11

The latter case was a purely pre-intrusive "open view" as in Tayilor v.
United States.'9 What was seen could establish probable cause, but that
probable cause alone could not get the police across the threshold of a fixed
premises. The same situation applied in Johnson v. United States.'6

We will "brush in" lightly the remaining two pre-conditions for a plain
view doctrine seizure, since their exposition is not the essential burden of
this article. The purpose of this essay, rather, has been to trace the origins
of the doctrine, to discuss the essentially semantic problem which has led
to its loose employment by many courts in inappropriate situations, and
to explore its unused potential.

VIII. CONDITION Two: INADVERTENCE

The second condition precedent to the invocation of the plain view doc-
trine is that the plain view discovery be inadvertent. This requirement is
a direct legacy of Trupiano.11' It is stated simply in Coolidge:'"

The second limitation is that the discovery of evidence in plain view must
be inadvertent. The rationale of the exception to the warrant requirement,
as just stated, is that a plain -view seizure will not turn an initially valid
(and therefore limited) search into a "general" one, while the inconveni-
ence of procuring a warrant to cover an inadvertent discovery is great. But

158. 20 Md. App. at 96-97, 315 A.2d at 96.
159. 286 U.S. 1 (1932).
160. 333 U.S. 10 (1948).
161. 334 U.S. 699 (1948). In Part I1-D of Coolidge, Justice Stewart acknowledged:

Our discussion of "plain view" in Part C above corresponds with that given in
Trupiano. Here, as in Trupiano, the determining factors are advance police knowl-
edge of the existence and location of the evidence, police intention to seize it, and
the ample opportunity for obtaining a warrant. 403 US. at 482.

He points out, however, that Trupiano is not reinstated, in toto, since the inadvertence
requirement implicit in Trupiano for any search and any seizure is not being imposed on the
"search incident" of an arrestee and his immediate physical surroundings [see, for instance,
United States v. Davis, 461 F.2d 1026, 1034-35 (3d Cir. 1972)] nor is it necessarily being
imposed upon the "automobile exception" where exigent circumstances may otherwise be
present. 403 U.S. at 482.

162. 403 U.S. at 469-71.
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where the discovery is anticipated, where the police know in advance the
location of the evidence and intend to seize it, the situation is altogether
different. The requirement of a warrant to seize imposes no inconvenience
whatever, or at least none which is constitutionally cognizable in a legal
system that regards warrantless searches as "per se unreasonable" in the
absence of "exigent circumstances."

Coolidge made it very clear that if the police were validly in a premises
under a search warrant to search for A, B and C, they would only be able
to seize D, E and F under the plain view doctrine if the presence of D, E
and F on the premises was unexpected:

If the initial intrusion is bottomed upon a warrant that fails to mention
a particular object, though the police know its location and intend to seize
it, then there is a violation of the express constitutional requirement of
"Warrants . . . particularly describing . . . [the] things to be seized."' 3

The same limitation would apply if the "initial intrusion" had been
legitimate under one of the exceptions to the warrant requirement:

The initial intrusion may, of course, be legitimated not by a warrant but
by one of the exceptions to the warrant requirement, such as hot pursuit
or search incident to lawful arrest. But to extend the scope of such an
intrusion to the seizure of objects-not contraband nor stolen nor danger-
ous in themselves-which the police know in advance they will find in
plain view and intend to seize, would fly in the face of the basic rule that
no amount of probable cause can justify a warrantless seizure.'"

Courts generally have accepted the inadvertence limitation on a plain
view doctrine seizure. Some have overturned seizures because of the ab-
sence of inadvertence.'" More have upheld seizures, but only after having
found that the items seized came into plain view inadvertently.'"

163. Id. at 471.
164. Id.
165. Martinez v. Turner, 461 F.2d 261, 264-65 (10th Cir. 1972); People v. Eastin, 8 Ill.

App. 3d 512, _ 289 N.E. 2d 673, 678-79 (1972); Commonwealth v. Rand, 296 N.E. 2d 200,
203 (Mass. 1973); Barnato v. State, 88 Nev. 508, _, 501 P.2d 643, 647 (1972); People v.
Palozzi, 74 Misc. 2d 774, -, 346 N.Y.S.2d 595, 600 (1973); People v. Avasino, 71 Misc.2d
889, -, 338 N.Y.S.2d 73, 80 1972).

166. United States v. Lisznyai, 470 F.2d 707, 709-10 (2d Cir. 1972); United States v.
Pacelli, 470 F.2d 67, 70-71 (2d Cir. 1972); United States v. Drew, 451 F.2d 230, 232 (5th Cir.
1971); United States v. Forlano, 358 F. Supp. 56, 59 (S.D.N.Y. 1973); Robbins v. Bryant, 349
F. Supp. 94, 95-96 (W.D. Va. 1972); United States v. Pointer, 348 F. Supp. 600, 604 (W.D.
Mo. 1972); United States v. Lazar, 347 F, Supp. 225, 229 (E.D. Pa. 1972); United States ex
rel. Herhal v. Anderson, 334 F. Supp. 733, 734-36 (D. Del. 1971); United States v. Hamilton,
328 F. Supp. 1219, 1223 (D. Del. 1971); Presley v. State, 284 N.E.2d 526, 530 (Ind. Ct. App.
1972); Caine v. Commonwealth, 491 S.W.2d 824, 827-28 (Ky. Ct. App. 1973); State v. Jack-
son, 263 La. 849, -, 269 So.2d 465, 468 (1972); Neam v. State, 14 Md. App. 180, - 286
A.2d 540, 543 (1972); Andresen v. State, 24 Md. App. 128, 331 A.2d 78, 103 (1975); State v.
Gallagher, 509 P.2d 852, 857 (Mont. 1973); Morris v. State, 507 P.2d 1327, 1329 (Okla. Ct.
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It was, indeed, the inadvertence requirement which provoked the wrath
of Justice Black' and of Justice White' in their dissenting opinions in
Coolidge.' The requirement of a prior valid intrusion in Justice Stewart's
statement of the plain view doctrine did not incur any criticism from the
dissenting justices.

The most perplexing problem is that of how inadvertent is "inadvert-
ent"? The consensus which the decisions are arriving at seems to be that
inadvertence will only be negated when the police have probable cause to
believe that evidence will be found. 70

The evil at which this requirement is aimed is the "planned warrantless
seizure." The "inadvertence" requirement is intended simply to prevent
the police from using an entry into a "constitutionally protected area" for
purposes of making an arrest-or for any other ostensibly legitimate pur-

Crim. App. 1973); State v. Young, 11 Or. App. 276, -, 501 P.2d 1001, 1004 (1972); State
v. Wilson, 110 R.I. 740, -, 297 A.2d 645, 648 (1972); State v. Day, 7 Wash. App. 965 -,

503 P.2d 1098, 1101 (1972); State v. Dimmer, 7 Wash. App. 31, -, 497 P.2d 613, 615 (1972).
An excellent analysis of the inadvertence requirement and a thorough marshaling of the

cases with respect thereto is found in Comment, "Plain View "-Anything But Plain: Coolidge
Divides the Lower Courts, 7 LOYOLA OF L.A. L. REv. 489, 507-14 (1974).

167. 403 U.S. at 505-10 (Black, J. concurring and dissenting).
168. Id. at 513-22 (White, J. concurring and dissenting).
169. Also highly critical of the inadvertence requirement is LaFave, Warrantless Searches

and the Supreme Court: Further Ventures into the "Quagmire," 8 Cram. L. BuLL. 9 (1972).
170. See Comment, "Plain View"-Anything But Plain: Coolidge Divides the Lower

Courts, 7 LoYoLA OF L.A. L. Rav. 489 (1974). See also State v. Alexander, 9 Or. App. 42,
495 P.2d 51, 55 n. 2 (1972) (dissenting opinion), and Lewis v. Cardwell, 476 F.2d 467, 470 (6th
Cir. 1973), rev'd on other grounds, 417 U.S. 583 (1974). The degree of expectation necessary
to negate inadvertence was well analyzed in Note, The Supreme Court, 1970 Term, 85 HARv.
L. REv. 3, 244-46 (1971):

The most serious problem with the plurality's approach to plain view is that Justice
Stewart nowhere defined the degree of expectation required to make a discovery by
the police inadvertent. If the rule is taken to mean that a plain-view discovery will
be held invalid, because not inadvertent, only when the police have probable cause
to believe that the evidence would be found, it will be of limited effect. . . . The
inadvertence rule will be far more significant if it is interpreted as requiring the
invalidation of discoveries when the police have an expectation that evidence will
be discovered on the premises but lack probable cause to search. . . .In most cases
it would be difficult, if not impossible, for police in this situation to prove that they
had no expectation of discovering evidence; whenever there is sufficient probable
cause to arrest, there is usually at least a suspicion that some relevant evidence may
be found in the open at the suspect's home. It is unlikely the plurality intended its
inadvertence rule to penalize police who acted without the ulterior purpose of
gaining a view of premises, even if they did have some slight suspicion that evidence
might be found.

As the Note makes clear, the most probable interpretation (and that being borne out by the
cases) for "inadvertence" will be that which simply prevents a planned warrantless seizure:
"For evidence in plain view, the likeliest alternative is a narrow interpretation of the inadvert-
ence rule, applying it only where it is clear that the police had probable cause to obtain a
search warrant." Id. at 250.
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pose-as a mere subterfuge for a plain view reconnoitering. There may not
be a contrived investigatory reconnaissance aimed at evading the warrant
requirement for a search or seizure. There may not be a planned plain view.

IX. CONDITION THiEE: EVIDENCE MUST BE "IMMEDIATELY APPARENT"

AS SUCH

Coolidge made it clear that not every object in plain view, the innocuous
as well as the sinister, is subject to dragnet seizure pending further investi-
gation. The things which are seizable must be "immediately apparent" as
evidence:

Of course, the extension of the original justification is legitimate only
where it is immediately apparent to the police that they have evidence
before them; the "plain view" doctrine may not be used to extend a
general exploratory search from one object to another until something
incriminating at last emerges.'

Coolidge did not spell out the degree of certainty with which the items
in plain view must be immediately apparent as evidence. Understandably,
lower courts have wavered in filling the gap. Several decisions have con-
veniently ignored the problem.' A minority of decisions have held that
mere suspicion that the item in plain view may be evidence is enough to
justify its seizure.' One federal case has gone to the other extreme and
held that even probable cause is not enough, but that there must be virtual
certainty that the thing seen in plain view is evidence in order to justify a
warrantless seizure.' The broad and evolving consensus, however, is that
the standard of certainty must be that of probable cause. "

Reference to the requirement that the character of the evidence seized
must somehow communicate itself to the investigating officer was first
made in Hayden:"

171. 403 U.S. at 466.
172. People v. Meneley, 29 Cal.App.3d 41, 55, 105 Cal. Rptr. 432, 440 (1972); Caine v.

Commonwealth, 491 S.W.2d 824, 828 (Ky. Ct. App. 1973).
173. United States v. Hill, 447 F.2d 817 (7th Cir. 1971); United States v. White, 463 F.2d

18, 21 (9th Cir. 1972); State v. Anderson, 15 Ariz. App. 464, -, 489 P.2d 722, 724 (1971);
People v. Shepherd, 33 Cal. App.3d 866, 109 Cal. Rptr. 388 (1973); Presley v. State, 284
N.E.2d 526, 529 (Ind. Ct. App. 1972); State v. Hoffman, 281 N.C. 727, -, 190 S.E.2d 842,
849 (1972); Commonwealth v. Watkins, 222 Pa. Super. 146, -, 292 A.2d 505, 507 (1972).

174. United States v. Smollar, 357 F. Supp. 628 (S.D.N.Y. 1972).
175. Comment, "Plain View"--Anything But Plain: Coolidge Divides the Lower Courts,

7 LoYoLA oF L.A. L. Rav. 489, 502-07 (1974); Kuipers, Suspicious Objects, Probable Cause,
and the Law of Search and Seizure, 21 DRAE L. Rav. 252 (1972); Rintamaki, Plain View
Searching, 60 MnARv L. Rav. 25 (1973); Comment, Probable Cause to Seize and the Fourth
Amendment: An Analysis, 34 ALBANY L. Rav. 658 (1970); Comment, Search and Seizure:
Probable Cause for Seizure, 7 SurroLK U. L. REv. 184 (1972); Annotation, Search and Sei-
zure-Plain View, 29 L. Ed.2d 1067 (1971).

176. 387 U.S. at 306-07. Warden v. Hayden was, of course, an earlier and more primitive
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The requirements of the Fourth Amendment can secure the same protec-
tion of privacy whether the search is for "mere evidence" or for fruits,
instrumentalities or contraband. There must, of course, be a nexus-
automatically provided in the case of fruits, instrumentalities or contra-
band-between the item to be seized and criminal behavior. Thus in
the case of "mere evidence," probable cause must be examined in terms
of cause to believe that the evidence sought will aid in a particular appre-
hension or conviction.

The point was also dealt with in Stanley v. Georgia'" by the three jus-
tices who reached the fourth amendment issue in the case. Georgia law
enforcement officers searched Stanley's home under a valid warrant au-
thorizing them to search for evidence of illegal bookmaking. In the course
of the search, the officers seized reels of film which were ultimately deter-
mined to be pornographic. The six-justice majority opinion dealt only with
the first amendment issue, whereunder the Georgia law proscribing the
possession of obscene matter in the privacy of a home was held to be
unconstitutional. Justices Stewart, Brennan and White concurred, reach-
ing, however, the fourth amendment issue. They found the seizure of the
reels of film to have been "unwarranted and unconstitutional" because
they were not particularly described in the warrant and because, although
the reels were literally in plain view, there was no probable cause to believe
that they were contraband:

This is not a case where agents in the course of a lawful search came
upon contraband, criminal activity, or criminal evidence in plain view.
For the record makes clear that the contents of the films could not be
determined by mere inspection.'

An excellent summary of the cases and authorities on this point is found
in the opinion of Justice James N. Bloodworth for the Supreme Court of
Alabama in Shipman v. State.'' In that case several individuals were
detained by the police because of the complaint of a store owner that they
had been acting toward him essentially in an obstreperous manner. As one
of the individuals was being accosted by the police, he was observed to

groping toward the plain view doctrine exception to the warrant requirement, which ulti-
mately received full expression in Coolidge. Its notion of "nexus" was simply its expression
of the truth that not every object in plain view may be seized, but only those which there is
probable cause to believe are evidence of crime. In the case of contaband, fruits or instrumen-
talities, that connection is generally readily apparent. In cases of "mere evidence," on the
other hand, the nexus (in such cases not so "automatic") must be established according to
the recognized standard of probable cause. "Nexus" is just shorthand for "probable cause to
believe that the item in plain view is evidence of crime and, therefore, seizable." See
Andresen v. State, 24 Md.App. 128, 176-78, 331 A.2d 78, 108-09 (1975).

177. 394 U.S. 557 (1969).
178. Id. at 571 (Stewart, J. concurring).
179. 291 Ala. 484, 282 So.2d 700 (1973).
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transfer an object (clearly not a weapon) from one part of his person into
the top of his boot. The object was seized, under a plain view rationale,
and ultimately determinted to be heroin. The conviction was reversed
because there was no probable cause to believe that the object seized,
although sighted in plain view, was indeed contraband. The Court held:

The reason for this rule is apparent. If the rule were otherwise, an
officer, acting on mere groundless suspicion, could seize anything and
everything belonging to an individual which happened to be in plain view
on the prospect that on further investigation some of it might prove to
have been stolen or to be contraband. It would open the door to unreason-
able confiscation of a person's property while a minute examination of it
is made in an effort to find something criminal. Such a practice would
amount to the "general exploratory search from one object to another until
something incriminating at last emerges" which was condemned in
Coolidge v. New Hampshire, supra. Ex post facto justification of a seizure
made on mere groundless suspicion, is totally contrary to the basic tenets
of the Fourth Amendment.

• . . For an item in plain view to be validly seized, the officer must
possess some judgment at the time that the object to be seized is contra-
band and that judgment must be grounded upon probable cause.'

In State v. Elkins' an officer seized pills which he did not know to be
contraband but of which he was suspicious. The court there recognized
that

before the officer had the right to seize the implements of a crime commit-
ted in his presence . . . he must have reasonable grounds to believe that
the article he has discovered is contraband and therefore a crime is being
committed.8

After a thorough review of the applicable search and seizure law, the Ore-
gon Supreme Court reversed the conviction, concluding:

The application of the above rules of law to the facts in the present case
leaves only one result. The officer had no information from which it was
reasonable to assume that the pills might be contraband. The conclusion
to be drawn from the evidence was that the officer was acting on suspicion.
It is not enough that the officer suspects in good faith, his suspicion must
be reasonable.lU

The Supreme Court of Colorado was very emphatic in People v.
LaRocco:1s4

180. Id. at 488, 282 So.2d at 704.
181. 245 Or. 279, 422 P.2d 250 (1966).
182. Id. at 284, 422 P.2d at 252.
183. id. at 288, 422 P.2d at 254.
184. 178 Colo. 196, 200, 496 P.2d 314, 316 (1972).
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To countenance seizure of evidence not specified in the warrant and
unrelated to the criminal matters under investigation would open wide the
doors to general searches and seizures based upon mere suspicion but not
upon probable cause as constitutionally required.

In United States v. Thomas5' the Court of Military Appeals reversed a
conviction for possession of a bottle of narcotics. The authorities had relied
upon a plain view seizure. The court held:

It is with the seizure of the bottle that we are here concerned, and not
with any antecedent search. The Government urges that such was reason-
able under the circumstances, but we must disagree. Whether a seizure is
reasonable depends upon the existence of probable cause for that action.
[Citations omitted.] There must be facts and circumstances from which
the probability of the item's contraband nature may be inferred-"the
factual and practical considerations of everyday life on which reasonable
and prudent men, not legal technicians, act." [Citations omitted.] There
is simply no basis shown on this record for any conclusion by Sergeant
Lively that the seized bottle contained narcotics, or that accused was
under its influence .... ISO

In Dixon v. State"7 the Maryland Court of Special Appeals was dealing
with an allegedly valid intrusion into the interior of a defendant's automo-
bile for the purpose of making an inventory search.M After having made
the intrusion, the police inadvertently came across two white tablets in
plain view on the back seat. Later chemical analysis revealed that they
were contraband barbiturates. Their character was, however, by no means
apparent to the officers who inadvertently saw them in plain view. The
antecedent arrest had not been for a violation of the drug laws. The tablets
could easily have been aspirin. In pointing out the inapplicability of the
plain view doctrine, the Maryland Court of Special Appeals said:

Assuming again that the making of an inventory (if bona fide) is a
legitimate excuse for intruding into the constitutionally protected area of
a man's automobile, entry into the automobile in pursuit of that purpose
would constitute a prior valid intrusion. And there is no question but that
the two pills ultimately seized in this case were inadvertently spotted and
that they were literally in plain view .... W

It is equally clear that Officer Greisz had no probable cause to believe
that the pills were contraband, but nevertheless arbitrarily escalated his
effort from the protective listing of personal property to an investigative
"fishing expedition" for criminal evidence. .... 9

185. 16 U.S.C.M.A. 306, 36 C.M.R. 462 (1966).
186. Id. at 308, 36 C.M.R. at 464.
187. 23 Md.App. 19, 327 A.2d 516 (1974).
188. It later held that the inventory was not bona fide and that the intrusion was, there-

fore, not valid.
189. 23 Md. App. at 29-30, 327 A.2d at 522.
190. Id. at 30, 327 A.2d at 523.
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It is beyond cavil that a prior valid intrusion will not in and of itself
justify an indiscriminate seizure of all items that happen to be visually in
plain view, but that probable cause must exist to believe that the items
ultimately seized are, indeed, contraband or other evidence of crime

Even assuming a bona fide inventory and, therefore, a prior valid intru-
sion, it is clear that there was no probable cause to believe that the two
pills here seized, albeit inadvertently spotted in plain view, were contra-
band or other evidence of crime.'"

The root difficulty for many in trying to get a conceptual handle on the
plain view doctrine is not, however, in applying its three conditions where
the doctrine has obvious utility, but rather in spotting the situations where
it has application and where it has not. There is widespread failure to
recognize that the doctrine has analytical utility in justifying certain sei-
zures; it suffers, therefore, from underemployment. There is, conversely,
widespread failure to recognize that the doctrine is analytically irrelevant
to certain other seizures, notwithstanding antecedent visual "plain views;"
it also suffers, therefore, from overemployment.

X. UNDEREMPLOYMENT OF THE DOCTRINE: "PLAIN VIEWS" INSIDE
VALIDLY ENTERED AUTOMOBILES

If Henry Ford revolutionized the American economy and the American
lifestyle, he also intimidated American constitutional law. For some
strange reason our intellectual faculties seem to fail us whenever we focus
in upon a confrontation between a criminal investigator and a motorcar.
If the word "automobile" is not "a talisman in whose presence the Fourth
Amendment fades away and disappears,"'' 3 neither should it be a talisman
in whose presence all capacity for legal analysis fades away and disappears.
An automobile (or automobile equivalent, such as a truck, bus, wagon,

191. Id. at 31, 327 A.2d at 523.
192. Id. at 34-35, 327 A.2d at 525. Other cases adhering to the probable cause standard

are: United States v. Sokolow, 450 F.2d 324 (5th Cir. 1971); United States ex rel. Myles v.
Twomey, 352 F. Supp. 180, 182 (N.D. Ill. 1973); United States v. Hamilton, 328 F. Supp.
1219, 1223 (D. Del. 1971); Jenkins v. State, 46 Ala. App. 719, 248 So.2d 758 (1971); Thomas
v. Superior Court, 22 Cal. App.3d 972, 976-80, 99 Cal. Rptr. 647, 649-52 (1972); State v.
Turner, 210 Kan. 836, -, 504 P.2d 168, 172 (1972); State v. Jackson, 263 La. 849, -,
269 So.2d 465, 468 (1972); Hebron v. State, 13 Md. App. 134, -, 281 A.2d 547, 555-56
(1971); Commonwealth v. Hawkins, 280 N.E.2d 665 (Mass. 1972); Commonwealth v. Haefeli,
279 N.E.2d 915, 921 (Mass. 1972); People v. Trudeau, 385 Mich. 276, -, 187 N.W.2d 890,
891 (1971); People v. Romano, 35 Mich. App. 135, -, 192 N.W.2d 271, 274 (1971); Wright
v. State, 88 Nev. 460, -, 499 P.2d 1216, 1219-21 (1972); State v. Young, 11 Or. App. 276,
__, 501 P.2d 1001, 1004 (1972); State v. Redeman, 9 Or. App. 329, -, 496 P.2d 230, 231-

32 (1972); Armour v. Totty, 486 S.W.2d 537, 539-40 (Tenn. 1972); State v. Murray, 8 Wash.
App. 944, - , 509 P.2d 1003, 1008 (1973); State v. Day, 7 Wash. App. 965, - , 503 P.2d
1098, 1101 (1972).

193. Coolidge v. New Hampshire, 403 U.S. at 461-62.
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boat or plane) is simply one more constitutionally protected area, having
a unique characteristic to be sure but broadly sharing the vicissitudes of
other constitutionally protected areas. Fundamentally, it enjoys fourth
amendment protection; under appropriate circumstances, it is vulnerable
to fourth amendment intrusions.

Yet the mere testimonial mention of the word "automobile" frequently
provokes the judicial knee-jerk of all knee-jerks. With "a little learning,'' 4

to be sure, but hobbled by a semantic inertia that cannot rise above "a
gentleman C," many judges, simplistically, "lock in" on diagnosis accord-
ing to Carroll v. United States' 5 and Chambers v. Maroney'" and will not
be budged from that analytical set. Restricting themselves doggedly to one
track, they refuse to grasp that the review of every search of an automobile
and every seizure from an automobile need not proceed under the so-called
"automobile exception." There are cases involving automobile searches
where citation to Carroll and Chambers ought not to intrude into the
remotest footnote.

The source of the confusion is unquestionably the trick the mind can
play in mistaking the functional category "automobile" for the analytical
category "automobile." To be an automobile for one purpose is not neces-
sarily to be an automobile for the other purpose. Many examinations of the
interior of a functional automobile (that is, an inspection for some purpose
of a vehicle that has four wheels and a motor), have nothing whatever to
do with the "automobile exception," analytically speaking. The confusion
could be avoided if lawyers and courts would scrupulously remember that
what triggers an "automobile exception" analysis is not the presence of an
internal combustion engine connected to a set of wheels, but rather an
argument based upon the conjoining of probable cause and exigent circum-
stances arising out of mobility. A reverting to the older usage of "Carroll
doctrine" as the appropriate label for this exception to the warrant require-
ment would go far toward relieving much of the confusion engendered by
the word "automobile" having both a functional and an analytical conno-
tation.

The so-called "automobile exception" (or better-called "Carroll doc-
trine" exception) to the warrant requirement is, of course, but one of at
least six such recognized exceptions. A legitimate search may occur and a
legitimate seizure may take place, even inside an automobile, under any
of these exceptions-not simply under the "automobile exception."

Preston v. United States'7 involved the search of an automobile, but was

194.
A little learning is a dangerous thing;
Drink deep, or taste not the Pierian spring;
For shallow draughts intoxicate the brain,
But drinking deeply sobers us again.

Alexander Pope, An Essay on Criticism, Pt. II (1709).
195. 267 U.S. 132 (1925).
196. 399 U.S. 42 (1970).
197. 376 U.S. 364 (1964).
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a "search incident" case and not an "automobile exception" case,
analytically speaking.' 8 Dyke v. Taylor Implement Manufacturing Co.'",
also involved the search of an automobile, but, under the first of its alter-
native holdings, analyzed the search according to the criteria of the
"search incident" exception.2 °

Adams v. Williams2°' involved the seizure of a gun from the interior of
an automobile (literally from the belt of a passenger seated in the automo-
bile). Analysis proceeded under the "stop and frisk" exception to the war-
rant requirement according to Terry v. Ohio"21 and not under the "automo-
bile exception" according to Carroll and Chambers. The Supreme Court
made it clear that the "stop and frisk" exception may apply to motorists
and passengers in automobiles just as surely as it applies to pedestrians.

Schneckloth v. Bustamonte'"3 involved the search of an automobile and
a seizure therefrom, but obviously was analyzed constitutionally under the
"consent" exception to the warrant requirement and not under the "auto-
mobile exception."

Although the actual case has not yet arisen, it cannot be doubted that
if Bennie Joe Hayden had run into a moving van, bus, airplane or ocean
liner owned by him, instead of into his own house, the "hot pursuit"
analysis of Warden v. Hayden °4 would have proceeded just as it did and
would not have been displaced by an analysis under the "automobile ex-
ception."

Harris v. United States2"5 involved the seizure of an incriminating regis-
tration card from the interior (the floorboard) of an automobile, but was

198. Cady v. Dombrowski, 413 U.S. 433 (1973), made it preeminently clear that Preston
was a "search incident" case and not an "automobile exception" case, saying:

In that case the respondent attempted to justify the warrantless search of the trunk
and seizure of the items therein "as incidental to a lawful arrest." 376 U.S. at 367.
The Court rejected the asserted "search incident" justification for the warrantless
search in the following terms:

"But these justifications are absent where a search is remote in time or
place from the arrest. Once an accused is under arrest and in custody, then
a search made at another place, without a warrant, is simply not incident
to the arrest." Id.

It would be possible to interpret Preston broadly, and to argue that it stands for
the proposition that on those facts there could have been no constitutional justifica-
tion advanced for the search. But we take the opinion as written, and hold that it
stands only for the proposition that the search challenged there could not be justi-
fied as one incident to an arrest. 413 U.S. at 444.

199. 391 U.S. 216 (1968).
200. See also Howell v. State, 18 Md. App. 429, 306 A.2d 554 (1973), rev'd on other

grounds, 271 Md. 378, 318 A.2d 189 (1974); Peterson v. State, 15 Md. App. 478, 481-93, 292
A.2d 714, 717-23 (1972).

201. 407 U.S. 143 (1972).
202. 392 U.S. 1 (1968).
203. 412 U.S. 218 (1973).
204. 387 U.S. 294 (1967).
205. 390 U.S. 234 (1968).
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resolved under an incipient "plain view" doctrine analysis"' and not under
the "automobile exception."

It is thus clear that every search of or seizure from an automobile, in the
functional sense of the word, need not involve analysis under the "automo-
bile exception," but may proceed under any of the at least six recognized
exceptions to the warrant requirement. Conversely, some searches and
seizures that do appropriately trigger analysis under the "automobile ex-
ception" do not necessarily involve automobiles (or automobile equiva-
lents such as trucks, buses, wagons, boats or planes). The search of suit-
cases or other movable boxes, cartons and containers are "automobile
exception" (or Carroll doctrine) cases, in the analytical sense, even though
not involving automobiles or other vehicles, in the functional sense.,,
Whenever there is the conjoining of probable cause plus an exigency arising
out of mobility, there is an "automobile exception" case whether there is
an automobile or not.

By the same token, an analysis of Schmerber v. California20 and Cupp
v. Murphy °0 would seem appropriately to invoke the Carroll doctrine, the
preconditions of which are probable cause and exigency (in these cases,
arising out of the highly evanescent character of the evidence).

The point, for present purposes, is that the plain view doctrine would
appear to have a ready utility for explaining and justifying certain war-
rantless seizures from the interior of automobiles, whereas a strained anal-
ysis of those seizures under Carroll and Chambers can only muddy the
waters or so dilute the Carroll doctrine as to make it meaningless. Cooper
v. California2 11 would appear to be just such a case. Cooper had been
arrested for a narcotics violation. Under the clear mandate of California
law, his automobile was seized and held pending a forfeiture proceeding.
One week after the arrest, the automobile was searched and incriminating
evidence was recovered from its glove compartment. The Supreme Court
held that the seizure was good. Notwithstanding the fact that an automo-
bile was searched, this was pre-eminently not an "automobile exception"
case. Neither condition for the invoking of the Carroll doctrine was met.
There was no exigency to necessitate an immediate warrantless search.
There was no probable cause to believe that the car contained evidence of
crime. The warrantless seizure from the glove compartment was a classic
instance of a legitimate seizure under the plain view doctrine, although
that-doctrine was not alluded to.

The Supreme Court reasoned that since the California authorities were

206. See notes 94 through 106, supra, and accompanying text.
207. See United States v. Valen, 479 F.2d 467 (3rd Cir. 1973); People v. McKinnon, 7 Cal.

3d 899, 500 P.2d 1097, 103 Cal. Rptr. 897 (1972); and Waugh v. State, 20 Md. App. 682, 318
A.2d 204 (1974).

208. 384 U.S. 757 (1966).
209. 412 U.S. 291 (1973).
210. 386 U.S. 58 (1967).
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required to seize the car under state law, and since they were required "to
impound it. . . until forfeiture proceedings were concluded" 21 -some four
months after the seizure - "[i]t would be unreasonable to hold that the
police, having to retain the car in their custody for such a length of time,
had no right, even for their own protection, to search it. 2 12 The intrusion
into the car was, therefore, not a search for evidence of crime but an
inspection of property which the police were required to seize and keep for
a significant length of time. This was classically a prior valid intrusion
within the contemplation of Coolidge. When, following that prior valid
intrusion, the police inadvertently came across evidence of crime in plain
view in the glove compartment in the course of that non-investigative
inspection, all conditions were met for a legitimate warrantless seizure
under the plain view doctrine.

It is similarly apparent that an inventory search of an automobile can-
not, by definition, trigger "automobile exception" analysis under Carroll
and Chambers. Leaving aside the very pertinent question of whether an
unsolicited inventory "to protect a suspect's personalty" can ever be bona
fide and not an unconscionable sham, t 3 an inventory search is the antithe-
sis of a Carroll doctrine search. The inventory search, by definition, pur-
ports to be a mere listing of personal property and not a deliberate search
for evidence; the "automobile exception" search is a deliberate search for
evidence. An inventory search is not based upon probable cause-probable
cause is, indeed, an irrelevant notion; an "automobile exception" search
must rest upon probable cause. The inventory search need not depend
upon any exigency-indeed, the non-likelihood that the owner's relatives
or agents will call for the car ostensibly heightens the need for the protec-
tive inventory; the "automobile exception" search is absolutely dependent
upon exigency. Once one gets beyond the surface similarity that a police-
man took a gander around the interior of the family buggy, the inventory
search and the "automobile exception" search are diametrically opposed
in every doctrinal respect. When one sees, therefore, Carroll or Chambers
cited in support of an inventory search, it is meet to look politely for the
nearest wastebasket. Someone has scrambled the eggs of fourth amend-
ment analysis.

If an inventory search of an automobile is not an "automobile exception"
search, what then is it? Assuming for the moment that the making of an
inventory is a legitimate excuse for intruding into the constitutionally
protected area of a man's automobile, it is clear that that crossing of the

211. Id. at 61.
212. Id. at 61-62.
213. But see Mozzetti v. Superior Court, 4 Cal3d 699, 484 P.2d 84, 94 Cal. Rptr. 412

(1971); Dixon v. State, 23 Md. App. 19, 327 A.2d 516 (1974); Boulet v. State, 17 Ariz. App.
64, 495 P.2d 504 (1972); Comment, The Aftermath of Cooper v. California: Warrantless
Automobile Searches in Illinois, 1968 U. Iu. L.F. 401, 407-08; Comment, Chimel v. Califor-
nia: A Potential Roadblock to Vehicle Searches, 17 U.C.L.A. L. REv. 626, 641 (1970).
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threshold is a prior valid intrusion within the contemplation of Coolidge,
one of the necessary conditions to bring into play the plain view doctrine.
If, following the valid intrusion for this innocuous and non-investigative
purpose, there is then an inadvertent spotting of probable evidence in plain
view, such evidence is seizable under the plain view doctrine. Seizures in
the course of inventory searches must be reviewed under a Plain View
Doctrine analysis.

Cady v. Dombrowski"' was a case where the application of the plain view
doctrine was not the heart of the matter in issue, but the validity of an
intrusion into an automobile, which intrusion was the antecedent for the
warrantless seizure of evidence of crime found inadvertently in plain view,
was the central issue. As Justice Rehnquist, writing for the majority, ac-
knowledged, fourth amendment law "is something less than a seamless
web." '215 It would appear, however, that Cady could have more nearly ap-
proached the never-to-be-abandoned goal of weaving that "seamless web"
if it had utilized frankly and openly the vocabulary and the analytical tools
of the plain view doctrine.

The facts were succinctly summarized by Justice Brennan in dissent:

The relevant facts are these. Respondent, an off-duty Chicago police-
man, was arrested by police on a charge of drunken driving following a
one-car automobile accident in which respondent severely damaged his
rented 1967 Thunderbird. The car was towed from the scene of the acci-
dent to a private garage and, some two and one-half hours later, one of
the arresting officers drove to the garage and, without a search warrant
or respondent's consent, conducted a thorough search of the car for the
alleged purpose of finding respondent's service revolver which was not on
respondent's person and had not been found during an initial search of the
car at the scene of the accident. In the trunk of the car, the officer found
and seized numerous items that eventually linked respondent to the death
of one Herbert McKinney and ultimately contributed to respondent's con-
viction for murder. 21 6

As the majority opinion made clear, there was no search of the 1967 Thun-
derbird for evidence of crime. "[Alt the time the search was conducted
Officer Weiss was ignorant of the fact that a murder, or any other crime,
had been committed."" 7 The intrusion into the trunk of the Thunderbird,
whether it be called a search or not,218 was for the non-investigatory pur-

214. 413 U.S. 433 (1973).
215. Id. at 440.
216. Id. at 450-51 (Brennan, J., dissenting).
217. Id. at 447.
218. The majority did not reach the "non-search" issue, saying:

Petitioner argued before this Court that unlocking the trunk of the Ford did not
constitute a "search" within the meaning of the Fourth Amendment. The thesis is
that only an intrusion, into an area in which an individual has a reasonable expecta-
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pose of securing a dangerous weapon from the unguarded trunk which "was
vulnerable to intrusion by vandals."2 ' One facet of Hayden had been the
upholding of the warrantless search for a deadly weapon, even inside a
fixed premises, even where that part of the search was not literally in "hot
pursuit" of the fleeing felon.2 0 The prior valid intrusion for that purpose
then triggered the plain view doctrine seizure of other evidence. 2 '

The gun being searched for in Cady, moreover, was not even thought to
be connected with any crime. The police purpose was pre-eminently clear:

The purpose of going to the Thunderbird, as developed on the motion
to suppress, was to look for respondent's service revolver. Weiss testified
that respondent did not have a revolver when he was arrested, and that
the West Bend authorities were under the impression that Chicago police
officers were required to carry their service revolvers at all times. He
stated that the effort to find the revolver was "standard procedure in our
department.

222

[B]oth the state courts and the District Court found as a fact that the
search of the trunk to retrieve the revolver was "standard procedure in
[that police] department," to protect the public from the possibility that
a revolver would fall into untrained or perhaps malicious hands. Although
the trunk was locked, the car was left outside, in a lot seven miles from
the police station to which respondent had been taken, and no guard was
posted over it.m
. . . These officers in a rural area were simply reacting to the effect of an
accident-one of the recurring practical situations that results from the
operation of motor vehicles and with which local police officers must deal
every day.4

• . . Where, as here, the trunk of an automobile, which the officer reason-
ably believed to contain a gun, was vulnerable to intrusion by vandals,
we hold that the search was not "unreasonable" within the meaning of the
Fourth and Fourteenth Amendments. m

The opening of the trunk to find and secure the weapon would appear

tion of privacy, with the specific intent of discovering evidence of a crime consti-
tutes a search .... Arguing that the officer's conduct constituted an "inspection"
rather than a "search," petitioner relies on our decision in Harris v. United States,
390 U.S. 234 (1968), to validate the initial intrusion into the trunk, and then the
plain-view doctrine to justify the warrantless seizure of the items.

We need not decide this issue. Petitioner conceded in the Court of Appeals that
this intrusion was a search. Inasmuch as we believe that Harris and other decisions
control this case even if the intrusion is characterized as a search, we need not deal
with petitioner's belated contention. Id. at 442n.

219. Id. at 448.
220. See notes 87 through 93, supra, and accompanying text.
221. Id.
222. 413 U.S. at 437.
223. Id. at 443.
224. Id. at 446.
225. Id. at 448.
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to have been a prior valid intrusion under the rationale of Coolidge. The
blood-soaked clothing was then inadvertently spotted in plain view. The
majority looks to plain view cases for support-Harris II, a "plain view
doctrine" case by its own terms, " ' and Cooper, at least a de facto plain
view situation.22

1 "We believe," said the Court, "that the instant case is
controlled by principles that may be extrapolated from Harris v. United
States, supra, and Cooper v. California, supra."' 8 It went on:

In Harris the justification for the initial intrusion into the vehicle was
to safeguard the owner's property, and in Cooper it was to guarantee the
safety of the custodians. Here the justification, while different, was as
immediate and constitutionally reasonable as those in Harris and Cooper:
concern for the safety of the general public who might be endangered if
an intruder removed a revolver from the trunk of the vehicle."

The real battle in Cady, of course, was not over the principle that a prior
valid intrusion into the automobile to search for the gun might trigger a
plain view doctrine seizure of the bloody clothing, but over the question of
whether the warrantless search for the gun was, indeed, a prior valid intru-
sion. If that premise were once accepted, the dissent did not dispute the
consequences that would flow from it:

[TIhe seizure of the evidence from the trunk of the car can be sustained
under the "plain view" doctrine only if the search for the gun was itself
constitutional. Reliance on the "plain view" doctrine in this case is there-
fore misplaced since the antecedent search cannot be sustained.130

The majority makes a strong case, however, for why prior intrusions such
as this should be valid:

Because of the extensive regulation of motor vehicles and traffic, and
also because of the frequency with which a vehicle can become disabled
or involved in an accident on public highways, the extent of police-citizen
contact involving automobiles will be substantially greater than police-
citizen contact in a home or office. Some such contacts will occur because
the officer may believe the operator has violated a criminal statute, but
many more will not be of that nature. Local police officers, unlike federal
officers, frequently investigate vehicle accidents in which there is no claim
of criminal liability and engage in what, for want of a better term, may
be described as community caretaking functions, totally divorced from the
detection, investigation, or acquisition of evidence relating to the violation
of a criminal statute. '

226. 390 U.S. at 236.
227. See notes 210 through 213, supra, and accompanying text.
228. 413 U.S. at 444-45.
229. Id. 447.
230. Id. at 452 (Brennan, J., dissenting).
231. Id. at 441.
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[Ejxtensive, and often noncriminal contact with automobiles will bring
local officials in "plain view" of evidence, fruits, or instrumentalities of a
crime, or contraband. 2

A second seizure from a second automobile also took place in Cady. In
approving the reasoning of the Wisconsin Supreme Court, the Supreme
Court did apply the plain view doctrine to that second warrantless sei-
zure. 3 A warrant authorized the search of a 1960 Dodge for certain items.
In the course of that valid search, other items were inadvertently seen in
plain view and were seized.

The bottom line is that the constitutionally protected area of an automo-
bile is just as likely a forum for the application of the plain view doctrine
as is the constitutionally protected area of a fixed premises.

XI. OVEREMPLOYMENT OF THE DOCTRINE: MANY AN OPEN VIEW IS NOT A

"PLAIN VIEW"

The hardest conceptual problem attending the plain view doctrine is to
grasp that it is not a universal statement of the right of a policeman to seize
after seeing something in open view; it is rather a limited statement of that
right in one of its several instances-following a valid intrusion. Every
plain view is not a "plain view" (or, the better to avoid ambiguity, every
open view is not a plain view). The source of difficulty is that the harbinger
case, Harris v. United States,z" spoke carelessly in universal terms: "It has
long been settled that objects falling in the plain view of an officer who has
a right to be in the position to have that view are subject to sei-
z u r e . . . .., ,. 3 1

Seeing something in open view does not, of course, dispose, ipso facto,
of the problem of crossing constitutionally protected thresholds. Those who
thoughtlessly over-apply the plain view doctrine to every situation where
there is a visual open view have not yet learned the simple lesson long since
mastered by old hands at the burlesque houses, "You can't touch every-
thing you can see."

Light waves cross thresholds with a constitutional impunity not permit-
ted arms and legs. Wherever the eye may go, the body of the policeman
may not necessarily follow. Even from a constitutionally sound vantage

232. Id. at 442.
233. Id. at 448. The Court stated:

The reasoning of the Wisconsin Supreme Court was that although these items
were not listed to be seized in the warrant, the warrant was valid and in executing
it the officers discovered the sock and mat in plain view and therefore could consti-
tutionally seize them without a warrant.

This is a classic instance for which Coolidge cites the Marron situation as authority. 403 U.S.
at 469.

234. 390 U.S. 234 (1968).
235. Id. at 236.
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point, a policeman may be in one of three constitutional postures:

1. If he is on the outside looking outside, nobody gives a
constitutional damn.
2. If he is on the outside looking inside, he needs something
extra going for him.
3. If he is on the inside looking inside, he is already home
free.

A. The Non-Intrusive Situation

If a policeman sees probable evidence in open view in a constitutionally
non-protected area, he may, of course, seize it. He does not seize it by
virtue of the plain view doctrine, however. He seizes it because there is no
constitutional provision to gainsay the seizure. There is no fourth amend-
ment protection cordoning off property which has "been abandoned."' 1
Nor does "the special protection accorded by the fourth amendment to the
people in their 'persons, houses, papers, and effects' [extend] to the open
fields." 237 As the Supreme Court made clear as recently as 1974 in Air
Pollution Variance Board v. Western Alfalfa,2 the protection of the fourth
amendment does not extend to all of a man's or a corporation's broad
dominions. The "open fields" limitation on the fourth amendment protec-
tion, first announced by Hester in 1924, is still good law.

The plain view doctrine would simply have no utility in such a situation.
There is no necessity to invoke, by way of justification, an exception to the
warrant requirement in circumstances where there is no warrant require-
ment. A warrant is judicial permission to breach a fourth amendment
protection; in the "open fields" there is no fourth amendment protection
to be breached. To obtain a warrant would be an exercise in futility.

The plain view doctrine is simply not an adequate statement of the law
prevailing in the non-intrusive situation for several reasons. If evidence is
spotted in open view on the person of an individual, it is not seizable under
the plain view doctrine. If the evidence be contraband, fruits of a crime or
the instrumentality of a crime, it will probably trigger an arrest and then
be seizable as an incident of that arrest. If a person, however, were in
possession of "mere evidence" such as not to trigger an arrest, that "mere
evidence" would hardly be seizable from his person simply because it was
visible in open view.2 9

The plain view doctrine is also inappropriate to the non-intrusive situa-
tion, because the condition of inadvertence is certainly not operational. In
surveying sidewalks, streets and gutters and in roaming the "open fields"

236. Hester v. United States, 265 U.S. 57 at 58 (1924).
237. Id. at 59.
238. 416 U.S. 861 (1974).
239. Cupp v. Murphy, 412 U.S. 291 (1973), would indicate that exigency arising out of

the highly evanescent character of the evidence must conjoin with probable cause.
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(even as technical trespassers), the police would seem to be free to go on
fishing expeditions or to go on planned reconnaissances and to seize what-
ever they see in open view in such non-protected places, whether the view-
ing be inadvertent or not.

In the non-intrusive situation, there is simply no problem of a constitu-
tionally protected threshold to be overcome.

B. The Pre-Intrusive Situation

A very different constitutional situation is presented in the case of the
pre-intrusive open view. The policeman there is like a little boy with his
nose pressed eagerly against the windowpane of the bakery. The cookie is
in plain view, but he still needs a nickel. If the bakery is realty, the nickel
needs be a search warrant. If the bakery is on wheels, the nickel may be
the exigency of the moment.

Conjure up a policeman walking a beat. To his right is a row of houses;
to his left is a row of parked automobiles. Ever vigilant to the right and
the left, he surveys the scene through open doors, through open windows
and through transparent windowpanes. On coffee tables in living rooms in
the houses to his right, he sees much evidence of crime. On back seats and
window ledges of the automobiles to his left, he sees much evidence of
crime. All of the evidence, to the right and the left, he has seen in open
view (or, as some insist, in plain view). From his constitutionally sound
vantage point of the public sidewalk, did he have the right to see what he
saw? The answer is undeniably yes. Will he be permitted to seize what he
has seen? The answer is maybe yes and maybe no. If the answer is yes,
will the seizure be pursuant to the plain view doctrine? The answer is no;
it will be pursuant to the Carroll doctrine.

When the policeman stands outside the constitutionally protected area
and looks inside, his constitutionally legitimate observations simply give
him probable cause. Some additional predicate is necessary for him then
to cross the threshold.

In the case of fixed premises, all the probable cause in the world will not
justify a warrantless entry. 40 Coolidge was very clear on that point:

[P]lain view alone is never enough to justify the warrantless seizure of
evidence. This is simply a corollary of the familiar principle discussed
above, that no amount of probable cause can justify a warrantless search
or seizure absent "exigent circumstances." Incontrovertible testimony of
the senses that an incriminating object is on premises belonging to a
criminal suspect may establish the fullest possible measure of probable

240. Vale v. Louisiana, 399 U.S. 30 (1970); Chapman v. United States, 365 U.S. 610
(1961); Jones v. United States, 357 U.S. 493 (1958); Johnson v. United States, 333 U.S. 10
(1948); McDonald v. United States, 335 U.S. 451 (1948); Agnello v. United States, 269 U.S.
20 (1925).
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cause. But even where the object is contraband, this Court has repeatedly
stated and enforced the basic rule that the police may not enter and make
a warrantless seizure.2 4'

This is the clear distillation of Steele v. United States122 and Taylor v.

United States."'3 In Steele, police agents, conducting a discreet surveil-
lance from a place where they had a right to be, looked into the interior of
a garage and saw contraband whiskey "in open view" in an open doorway.
This did not, ipso facto, justify an immediate entry and seizure. It later
furnished the probable cause for a warrant which was issued and executed.
Conversely, in Taylor, police agents, again standing where they had a right
to be, looked through a small opening into a garage and saw contraband
"in open view." They immediately entered and made a warrantless seizure
of the contraband. The seizure was held to be unconstitutional.244

The open view into the constitutionally protected area, from outside that
area, simply furnishes probable cause. A warrant is still necessary.

With respect to automobiles, on the other hand, the outcome may be
very different. Again, the open view into the vehicle is perfectly legitimate.
Again, what it furnishes is simply probable cause-not a justification for
a seizure in and of itself. With respect to movable vehicles, however, that
probable cause may conjoin with exigency to justify a warrantless entry
under the Carroll doctrine. Two constitutional steps telescope even though
the entire process takes no more than a split second. The open view fur-
nishes the probable cause; that probable cause then conjoins with the
exigency arising out of the movable character of the vehicle to justify the
warrantless entry. This was the clear lesson of United States v. Lee.245 It
is all too easy, however, to leap from the first step to the conclusion and
to forget that there was an intermediate premise necessary to the validity
of the syllogism. 4 ' In attempting to keep the analysis clean, the Maryland
Court of Special Appeals was very careful in Scales v. State247 to point out
the two-step character of the process:

When Detective Daniels was standing on the parking lot next to the appel-
lant's vehicle, he was in a place where he and every other member of the

241. 403 U.S. at 468.
242. 267 U.S. 498 (1925).
243. 286 U.S. 1 (1932).
244. See also Pendleton v. Nelson, 404 F.2d 1074 (9th Cir. 1968); United States v. Soko-

low, 450 F.2d 324 (5th Cir. 1971).
245. 274 U.S. 559 (1927).
246. See also Kuipers, Suspicious Objects, Probable Cause, and the Law of Search and

Seizure, 21 DRAKE L. REv. 252, 266 (1972):
Very frequently a constitutionally seizable object is observed in plain view within
a motor vehicle. Once probable cause is shown, immediate warrantless seizure of
the item is usually permissible, since exigent circumstances in the form of mobility
are almost always present.

247. 13 Md. App. 474, 284 A.2d 45 (1971).
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public had a right to be. When Detective Daniels looked through the
window into the interior of the car and directed his flashlight so as to
facilitate that look, he was doing that which he and every member of the
public had a right to do. As a result of that look, he saw, protruding from
underneath the seat, a tire iron within clear visibility. At that point, there
had been no intrusion, within the contemplation of the Fourth Amend-
ment, into any constitutionally protected area. It is from that point that
we measure the reasonableness of the ensuing search.
We feel that the search in this case was constitutionally proper under the
so-called "automobile exception"....218

Although they share the common denominator of a non-search, sighting
of evidence in "open view," the non-intrusive observation needs no further
justification for a seizure; the pre-intrusive observation does need an addi-
tional legal predicate for the intrusion necessary to effect the seizure; and
the post-intrusive-or truly "plain view" -observation has already validly
surmounted the intrusion hurdle. Every visual open view is not a consti-
tuionally significant plain view. The phrase "plain view," however, contin-
ues to possess its chameleon-like quality because of it its loose employment
to describe these visually similar but legally distinct situations. It was the
pitfalls of the vocabulary which caused the Maryland Court of Special
Appeals to remark in Scales v. State:2 1

9

In this context, we studiously avoid the phraseology "in plain view" to
avoid any implication that the so-called "plain view doctrine" is being
invoked. That doctrine is not here applicable. Needless confusion is fre-
quently engendered by the employment in many opinions of the same
phrase-"in plain view"-to describe two visually similar but legally dis-
tinct situations. The "plain view doctrine," as described in Coolidge v.
New Hampshire, 403 U.S. 443, 91 S. Ct. 2022, 29 L.Ed.2d 564, refers
exclusively to the legal justification-the reasonableness-for the seizure
of evidence which has not been particularly described in a warrant and
which is inadvertently spotted in the course of a constitutional search
already in progress or in the course of an otherwise justifiable intrusion
into a constitutionally protected area. It has no applicability when the
vantage point from which the "plain view" is made is not within a consti-
tutionally protected area. It is, therefore, literarily discreet to use for
such latter situations some alternative phraseology such as "clearly vis-
ible," "readily observable," "open to public gaze," etc., rather than to
employ the words "in plain view" in their purely descriptive capacity, lest
the unwary reader read them in their other and talismanic capacity as an
invocation of the doctrine of the same name in non-intrusive situations
where it is not applicable.

Notwithstanding the more mature statement of the doctrine in Coolidge,

248. Id. at 477-78, 284 A.2d at 47-48.
249. Id. at 478 n. 1, 284 A.2d at 47 n.1.
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the dangerously unqualified language of Harris II continues to rear its head
and to lead the innocent astray. They read the seemingly universal state-
ment in Harris II and assume that the Supreme Court must have meant
what it said. What answer can we give except to remind the reader that in
the press of business, judicial opinions cannot be chiseled with the mea-
sured care of sonnets. We have allowed stare decisis to run amok if we hang
reverently on every hurried word as if it had bubbled from the earth at
Delphi. The plain view doctrine is an exclusively post-intrusive phenome-
non.

25

250. Many of the thoughts, here represented in expanded version, were initially worked
out for the Maryland Court of Special Appeals in Scales v. State, 13 Md. App. 474, 284 A.2d
45 (1971); Brown v. State, 15 Md. App. 584, 292 A.2d 762 (1972); and Dixon v. State, 23 Md.
App. 19, 327 A.2d 516 (1974).




