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With the number of bankruptcy filings increasing rapidly during the
current economic slump,' the subject of bankruptcy law reform deserves
the attention of judges, the Bar, consumer groups and the business com-
munity. The adoption of the Bankruptcy Rules' governing procedure in
courts of bankruptcy under Chapters I-VII, XI and XIII of the Bankruptcy
Act 3 culminated the efforts of an advisory committee appointed in 1960.1
Without question the simplification and standardization of procedure has
had a salutary effect in the administration of bankruptcy cases, but the
even more important task of revising the substantive law of bankruptcy
remains to be completed. Hopefully, this process will not take twelve to
fifteen years to complete as has the process of adopting new procedural
rules. The purpose of this article is to summarize, compare and comment
upon bankruptcy reform legislation now pending in Congress in an effort
to point out the need for prompt reform as well as to promote a. better
understanding of the changes that have been proposed.

Two bills "to establish a uniform law on the subject of bankruptcies"
were introduced in the 93rd Congress and referred to the respective Judici-
ary Committees.' The initial bill was the work of the Commission on the
Bankruptcy Laws of the United States, created by act of Congress.' The
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by James E. Massey, Associate with Redfern, Butler & Morgan, Atlanta, Georgia. Emory
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and New York.

1. N. Y. Times, Jan. 12, 1975, §4, at 8, col. 1. The Chief of the Division of Bankruptcy of
the Administrative Office of the United States Courts reports that during the first half of
fiscal year 1975 there were 116,643 bankruptcy petitions filed, an increase of 33.2% over the
first half of fiscal year 1974.

2. Order dated April 24, 1973 providing that the Bankruptcy Rules for Chapters I-VII and
XI shall take effect on October 1, 1973, 411 U.S. 989 (1973), and Order dated March 18,
1974 providing that the Bankruptcy Rules for Chapter XI shall take effect on July 1, 1974,
415 U.S. 1003 (1974).

3. Bankruptcy Act, 11 U.S.C. §1 et seq. (1970).
4. 28 U.S.C. §331 (1970).
5. H.R. 10792 and S. 2565, 93d Cong., 1st Sess. (1973); H.R. 16643 and S. 4046, 93d Cong.,

2d Sess. (1974).
6. Act of July 24, 1970, Pub. L. No. 91-354, 84 Stat. 468. The Commission Members were

Harold Marsh, Jr., Chairman, J. Wilson Newman, Charles Seligson, Sen. Quentin N. Bur-
dick, Sen. Marlow W. Cook, Rep. Don Edwards, Rep. Charles E.Wiggins, Judge Edward
Weinfeld, and Judge Hubert L. Will.
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Commission submitted its report and recommendations to Congress, the
Chief Justice, and the President on July 30, 1973.1 In his letter of July 30,
1973, transmitting the Report, the Commission Chairman, Harold Marsh,
Jr., expressed the hope that "all interested parties by their comments and
suggestions will assist the Congressional committees considering the pro-
posed Act to refine and improve it during the process of Congressional
consideration. "

8

Therefore, the National Conference of Bankruptcy Judges, which had
already created a committee to study the proposals that the Commission
was considering and to monitor their deliberations, directed this commit-
tee to study the proposed bill in more detail and to make recommendations
concerning it.' This committee, while agreeing in many respects with pro-
visions of the Commission bill, differed with the Commission on other
important aspects of the proposed legislation. In view of the number of
important differences, the Conference committee decided to draft its own
bill, which was first introduced on September 12, 1974.10

Both bills have been reintroduced in the 94th Congress." Both houses
of Congress began hearings on these important pieces of legislation in
February, 1975, with representatives of both the Commission and the Con-
ference being called to testify.

I. SCOPE OF PROPOSED ACTS

Both bills retain essentially the same general form of relief available
under the present Act. The Judges' bill was, of course, drafted on the basis
of the Commission's bill and contains many of the same provisions. Chap-
ter I of both bills contains general provisions, including definitions. Chap-
ter II, entitled "The Bankruptcy Courts," sets out the organization and
structure of a proposed new court and provisions relating to jurisdiction
and procedure. Chapter III of the bills deals with fiscal provisions, but the
Commission's third chapter, in creating an administrative agency as a part
of the executive branch, takes a substantially different approach to the
problems of bankruptcy administration. Chapter IV of both bills contains
provisions applicable to more than one chapter. In this chapter are most
of the provisions dealing with the administration of estates, procedures for
filing and processing claims, the duties and benefits of persons seeking

7. REoRr OF THE COMMISSION ON THE BANKRuPTcy LAWS OF THE UNrrED STATES, H.R. Doc.
No. 93-137, 93d Cong., lt Seass. (1973) [hereinafter cited as COMMISSION REPORT].

8. Id., pt. I, unnumbered pages immediately preceding p. i.
9. The Members of the Committee of the National Conference of Bankruptcy Judges

were: Judge W. Homer Drake, Jr., Judge Joe Lee, Judge Robert B. Morton, Judge John T.
Copenhaver, Jr., Judge Conrad K. Cyr, Judge Daniel R. Cowans, and Judge Arthur L. Moller.

10. H.R. 16643 and S. 4046, 93d Cong., 2d Seass. (1974).
11. The Commission's bill was reintroduced as H.R. 31 and S. 235, 94th Cong., 1st Sess.

(1975) [hereinafter cited as H.R. 31]. The Conference's bill was reintroduced as H.R. 32 and
S. 236, 94th Cong., 1st Sess. (1975) [hereinafter cited as H.R. 32].
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relief, and the collection and liquidation of the estate, including provisions
for the avoiding powers of the trustee. There are, of course, significant
differences between the two bills arising out of the role of the Commission's
proposed bankruptcy administration. Chapter IV of the Judges' bill also
contains provisions applicable to the reorganization and arrangement
chapters not appearing in the Commission's Chapter IV. Chapter V of
both bills deals with straight liquidation, both voluntary and involuntary.
This chapter contains provisions relating to stock brokerage bankruptcies
found in section 60(e) of the present Act. 2 Chapter VI, entitled "Plans for
Debtor with Regular Income," is a revision of the present Chapter XIII
dealing with wage earner's plans, but the Commission's proposal differs
substantially from the Judges' bill due to the role of the proposed bank-
ruptcy administrator. The Commission's bill containing only one chapter
relating to reorganizations merges the arrangement provisions of Chapters
XI and XII of the present Act into its new Chapter VII. On the other
hand, the Judges' bill contains a chapter for corporate reorganizations
(Chapter VII) and a chapter for arrangements, including real property
arrangements (Chapter VIII). As under the present Act, each bill contains
a chapter covering the adjustment of debts of public agencies and instru-
mentalities and subdivisions (Commission bill, Chapter VIII; Judges'
bill, Chapter IX) and a chapter for railroad reorganizations (Commission
bill, Chapter IX; Judges' bill, Chapter X). The final chapters in both
bills contain provisions relating to the transition from the present Act to
the new Act.

II. THE BANKRUPTCY COURT

The creation of an independent court to handle all matters arising in a
bankruptcy context is one of the most important changes a new bank-
ruptcy law should make. Under the present Act, proceedings under any
chapter requiring the exercise of plenary jurisdiction and those under
Chapters VIII and X are the province of the U. S. district judge. 13 Further,
matters relating to bankruptcy proceedings may be heard in state court
proceedings 4 despite the fact that the same results could be more effi-
ciently and speedily reached in one bankruptcy forum. The distinction
between plenary and summary jurisdiction thus wastes the time and ener-
gies of judges and lawyers, results in added expense, which in most instan-
ces is borne by the estate to the detriment of secured as well as unsecured
creditors, and causes delays that clog court calendars. Given the obvious
need for reform in court structure, it is hardly surprising that both the
Commission's and Judges' bills call for an independent bankruptcy court
separate and apart from the United States district court. 5

12. Bankruptcy Act §60e, 11 U.S.C. §96e(1970).
13. Bankruptcy Act §23, 11 U.S.C.§46 (1970).
14. Id.
15. H.R. 31, §2-101; H.R. 32, §2-101.
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Both bills would expand the jurisdiction of the bankruptcy court under
the present act by granting the new bankruptcy court jurisdiction over
"the determination of all controversies that arise out of a case commenced
under [the new act]."'" Thus, the dichotomy between summary and plen-
ary jurisdiction provided in section 23 of the present Act" is eliminated.
Further, as the Commission Report points out:

[Tihe distinctions . . . between the scope of jurisdiction conferred for
straight bankruptcy under Chapters I - VII and that conferred by each of
the several rehabilitation chapters, which are breeders of pointless litiga-
tion over where litigation should be conducted, are all abolished."

The result will be a speeding up of the judicial process, while at the same
time reducing costs.

The new bankruptcy court's jurisdiction would also extend to determi-
nation of other matters not necessarily comprehended by the general grant
of jurisdiction, including the power to determine and dispose of (1) a com-
plaint by a foreign trustee seeking relief in connection with the administra-
tion of a debtor's estate in another country, (2) an application for approval
of the appointment of a disinterested trustee or of various types of credi-
tors' committees, (3) an application with respect to the issuance of certifi-
cates of indebtedness, and (4) an application for allowance of attorneys'
fees and other fees and expenses of administration. 9

Notwithstanding the overriding need for a unified court, both bills recog-
nize that on occasion it may be prudent for the bankruptcy court to permit
matters within its jurisdiction to be commenced or continued in another
court.2 But, where a civil action is commenced in a state or federal district
court involving a matter of which the new bankruptcy court would have
original jurisdiction, either party may remove the action to the bankruptcy
court.2 ' The removal provisions are patterned on Chapter 89 of Title 28,
United States Code.

The jurisdiction of the new bankruptcy court would not extend under
either bill to criminal cases but would permit the bankruptcy courts to
punish contempt by fine or imprisonment or both.22 Contempts would be
tried under the procedure set out in the Bankruptcy Rules with the penal-
ties being the same as those for contempt before a United States district
judge.

23

Both bills empower the new bankruptcy courts to issue injunctions, writs

16. H.R. 31, §2-201(a); H.R. 32, §2-201(a).
17. Bankruptcy Act §23, 11 U.S.C. §46 (1970).
18. COMMISSION RzPORT, supra note 7, pt. I at 6.
19. H.R. 31, §2-201(b); H.R. 32, §2-201(b).
20. H.R. 31, §2-201(c); H.R. 32, §2-201(c).
21. H.R. 31, §2-202; H.R. 32, §2-202.
22. H.R. 31, §2-201(d); H.R. 32, §2-201(d).
23. H.R. 31, §2-209(b); H.R. 32, §2-208(b).
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of habeas corpus, other writs and process, and such orders and judgments
as are necessary to protect a debtor by or against whom a petition has been
filed and for any other purpose necessary to carry out the enforcement of
the new bankruptcy law."

Practice and procedure under the pending bills are governed by the
Bankruptcy Rules.2 1 In line with the expanded jurisdiction of the new
bankruptcy court, both bills provide for the right to jury trial with the
exception that issues raised by an answer to an involuntary petition would
be tried without a jury unless the court, upon a motion or upon its own
initiative, orders a jury trial.26

Under the Commission's bill, and as is now the practice under the Rules,
appeals would be taken to the United States district court.2 7 The Commis-
sion reasoned that many potential appellants would be deterred in appeal-
ing to the courts of appeals because of distances involved and that many
of those not deterred by geographical location might nevertheless be con-
tent with an appeal to the district court." The Judge's bill provides for a
direct appeal from the new bankruptcy court to the courts of appeals .2 The
Conference Committee questioned whether anyone would be substantially
deterred by geographical location of courts of appeals since most, if not all,
permit submission of appeals without oral argument and permit briefs and
records to be photocopied to reduce costs. The Commission's report points
out the obvious: "[t]he review of a referee's order by a single district
judge, who is primarily a trial court judge, is anomalous."'

Bankruptcy judges under the Judges' bill would be appointed by the
judicial council of each circuit as defined by 28 U.S.C. §332. 31 The Com-
mission's bill, on the other hand, provides that bankruptcy judges would
be appointed by the President with the advice and consent of the Senate.2

The Commission's reasoning "that the jurisdiction proposed to be vested
in the bankruptcy courts can best be exercised and can most readily gain
acceptance by litigants, counsel, and the general public, if the judges of
the courts are appointed by the President with the advice and consent of
the Senate" is sound, provided that some way is found to protect from
political interference the many competent and capable judges now sitting
on the bankruptcy bench. On the other hand, the Conference's recommen-
dation that Congress determine the number and locations of bankruptcy

24. H.R. 31, §2-208; H.R. 32, §2-207.
25. H.R. 31, §2-204(a); H.R. 32, §2-204(a).
26. H.R. 31, §2-207; H.R. 32, §2-206.
27. H.R. 31, §2-210(a).
28. COMMISSION REPORT, supra note 7, pt. I at 97.
29. H.R. 32, §2-209.
30. COMMISSION REPORT, supra note 7, pt. I at 96.
31. H.R. 32, §2-102(a).
32. H.R. 31, §2-102(a).
33. COMMISSION REPORT, supra note 7, pt. I at 94.
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courts, the number of judges, and the territories to be served by them is
preferable to the Commission's recommendation that such determinations
be made by the judicial conferences. 3 ' These determinations are of a politi-
cal and legislative nature that should properly be left to the legislative
branch.

The Commission's bill would end the terms of all bankruptcy judges
serving under the present Act as of its effective date," while the Judges'
bill provides that bankruptcy judges presently serving would be folded in
as judges of the new court for a transitional term of six years or until a
successor is appointed."

Despite some major differences and many minor variances, the bills
submitted by the Commission and the Conference mark an important step
forward in the new creation of a unified bankruptcy court with expanded
jurisdiction. The new bankruptcy court will have a salutary effect on the
administration of bankruptcies and will without doubt result in a better
product for the judicial dollar.

III. ADMINISTRATION

Consonant with the creation of a new bankruptcy court having wider
judicial responsibilities, it is appropriate that administrative aspects of
bankruptcy proceedings be transferred from the bankruptcy judge to some
other entity or group of entities. The leading objection to the present
system, as pointed out by the Commission, is the possible bias over an
adverse party a bankruptcy judge might have in favor of the trustee ap-
pointed by him." The point is well taken. As Judge Conrad Cyr has re-
cently written:

In my opinion there can be no substantial doubt about the need to
relieve the judge of the bankruptcy court of responsibility for the appoint-
ment, supervision, and compensation of the fiduciaries who administer
bankruptcy cases, particularly since those fiduciaries constantly appear
before the court as litigants in contested matters.u

Indeed, the Code of Judicial Conduct demands that a judge avoid even
the "appearance of impropriety in all his activities."39

In addition to this laudable objective, the Commission also saw the need
for greater uniformity and for the achievement of economies in bankruptcy
administration.40

34. H.R. 31, §2-105(b); H.R. 32, §2-105(b).
35. H.R. 31, §10-104(a).
36. H.R. 32, §11-104(b).
37. COMMISSION RmOrr, supra pt. I, 92-93.
38. Cyr, The Bankruptcy Act of 1973: Back to the Drafting Board, 48 AM. BANKR. L.J.

45, 58-59 (1974).
39. ABA CODE OF JUDICIAL CONDUCr, CANON H.

40. COMMISSION REPORT, supra note 7, pt. I at 81.
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A. The Commission Proposal

To achieve these objectives, the Commission proposed the creation of a
new federal agency in the executive branch to be known as the "United
States Bankruptcy Adniinistration."" The criticism leveled at the pro-
posal has been based primarily on the fact that far more than mere admin-
istrative functions would be performed by the new agency."

The agency would be headed by an administrator" with offices in Wash-
ington" who would appoint a deputy administrator and regional adminis-
trators'5 and create local offices to conduct the affairs of the agency." All
employees would be in the Civil Service," but the administrator would be
able to appoint non-Civil Service attorneys, accountants, appraisers, auc-
tioneers, management consultants and others on a temporary or intermit-
tent basis.'"

Section 3-202 of the Commission's bill describes in general terms the
powers of the administrator. Subsection (a) bestows on the administrator
such powers as are "incidental, necessary, or appropriate in the discharge
of the duties and functions assigned" him under the act. Subsection (b)
grants the following special powers:

(1) The authority to make and repeal rules and regulations;
(2) The authority to determine the forms and contents of contracts and
other documents where the administrator serves as trustee;
(3) The authority to operate or to engage others to operate on a tempo-
rary basis of business for the purpose of liquidating an estate;
(4) The authority to conduct litigation brought by or against the admin-
istrator;
(5) The authority to settle and compromise claims in litigation.

Numerous other sections of the proposed act fill in the above rough
outline of powers bestowed upon the administrator. In connection with his
rule-making power, the administrator may set fees," prescribe the duties
of receivers and trustees," prescribe the time within which, the persons to
whom, and the form and manner of notices other than notices pertaining
to matters coming before the court,"' and regulate the duties of debtors.52

41. H.R. 31, §3-101.
42. See Hertzberg and Weingarten, The Powers of the Administrator Under the Proposed

Bankruptcy Act, 79 CoM. L.J. 82 (1974).
43. H.R. 31, §3-102(a).
44. H.R. 31, §3-103(a).
45. H.R. 31, §3-102(b).
46. H.R. 31, §3-103(b).
47. H.R. 31, §3-102(c).
48. H.R. 31, §3-102(d).
49. H.R. 31, §3-302(b).
50. H.R. 31, §4-306.
51. H.R. 31, §4-308.
52. H.R. 31, §4-502(a).
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Among the ministerial and clerical functions to be performed by the
administrator would be the giving of notice, a function presently performed
by the clerk of the bankruptcy court.3 Voluntary petitions would also be
filed with the administrator.54 Other ministerial functions of the adminis-
trator would include preparing budgets55 and reporting to Congress on
conditions leading to bankruptcies."

Under section 4-203 of the Commission's bill, the administrator is
charged with counseling potential petitioners as to relief available under
various chapters of the new Act. Where an individual with regular income
selects relief under one of the various chapters, the administrator is re-
quired to direct the relief selected. 5 Where the petitioner is not an individ-
ual with a regular income, the administrator determines whether the peti-
tioner is eligible to file, and if so, directs the relief requested in the peti-
tion." It is not clear from the note to this section59 or from the Commission
Report itself'0 whether a petitioner with regular income must submit to
counseling.

Since under the Commission's bill laymen apparently might provide
counseling and since there would be little incentive to consult a lawyer in
"no-asset" cases which might never reach the court,'1 it concerned the
Judges that a number of consumer and small business petitioners might
receive their only legal advice from laymen employed by the administrator.
The mere filing of a petition, however, can have unforeseen adverse conse-
quences for creditors and the petitioner. In a legal field as technical as
bankruptcy, it is questionable whether the giving of legal advice by laymen
is desirable. For example, assume that an insolvent individual, whose only
asset is a house in which he has some equity, purchased the house with a
loan from his parents. If the individual gives his parents a second mortgage
on the house and then immediately files a petition, the attempt to secure
the debt may fail, since the giving of the mortgage could be deemed a
voidable preference. The petitioner might have been in a position to wait
four months before filing and thus to avoid the preference problem. Should
the administrator's counsel fail to advise the petitioner of the preference
provisions or of alternatives to bankruptcy, what recourse would the peti-
tioner have? Presumably, sovereign immunity would insulate the adminis-
trator from liability. The administrator's role of trustee (and thus repre-

53. H.R. 31, §4-307 (general provision), §4-402 (disallowance of claims), §5-101 (notice of
meeting to elect trustee).

54. H.R. 31, §4-202.
55. H.R. 31, §3-402.
56. H.R. 31, §3-403.
57. H.R. 31, §4-203(b).
58. Id.
59. CoMUssIoN REPoRT, supra note 7, pt. 11 at 73.
60. COMMISSION REPoirr, supra note 7, pt. I at 122.
61. Id.
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sentative of creditors) may conflict with his role of counselor since his
advice may adversely affect the creditors' interests. The Commission pro-
posal is not a viable solution to the need to provide counseling to potential
bankrupts; it is likely to result in inferior legal representation by non-
lawyers employed by an agency which may have or represent interests in
conflict with those of the petitioner.

In addition to the performance of most administrative functions required
under the present Act, and the counseling service, which has no counter-
part in the present Act, the proposed administrator would perform a vari-
ety of other functions, including many of a judicial or quasi-judicial nature
and including such roles as trustee,62 litigant"3 and rulemaker.1' As Judge
Cyr has so aptly put it:

The paradox presented therefore is that the "United States Bankruptcy
Administration," created principally to eliminate real and apparent con-
flicts on the part of the bankruptcy court, would become an executive
compendium of conflicting interests, powers, and responsibilities.

The powers of the administrator having distinctive judicial qualities
include:

(1) Allowing or disallowing "improper claims" and secured and
unsecured claims.60

(2) Determining whether a petitioner is eligible for relief. 7

(3) Determining the appropriate time and manner of notice
and the persons to be notified.68

(4) Determining whether to grant or to deny applications to
extend time within which objections to the administrator's actions
may be filed.6

(5) Allowing or disallowing claimed exemptions."0

(6) Supervising and making rules concerning the conduct of
private trustees."

(7) Ordering the examination of persons on own initiative and
ruling upon requests for examinations of persons by others" and
issuing subpoenas to compel attendance and production of docu-
ments.73

62. H.R. 31, §5-101(c).
63. H.R. 31, §3-202(b)(4).
64. H.R. 31, §3-202(b)(1).
65, Cyr, supra note 38 at 63-64.
66. H.R. 31, §4-402(a).
67, H.R. 31, §4-104(d).
68. H.R. 31, §4-307.
69. H.R. 31, §4-101(a).
70, H.R. 31, §4-503(j).
71, H.R. 31, §§4-306(2), 4-309, 4-602, 4-611.
72. H.R. 31, §4-310(a).
73. H.R. 31, §4-310(d).

1975] 1017



MERCER LAW REVIEW

(8) Presiding at examination of persons7' and impliedly ruling
upon objections to scope of examination and forms of questions.

(9) Confirming or refusing to confirm wage-earner plans. 5

(10) Sustaining or denying objections to discharges under the
proposed Chapter VI."

(11) Ruling on applications to dismiss or convert in Chapter VI
cases."

Without compiling a similar list of powers assigned to him in other
areas," suffice it to say that the administrator would have a pervasive role
in all bankruptcies. Although he would not participate in the management
of businesses under the reorganization chapter or even under the liquida-
tion chapter," his review powers and rule-making authority would give him
effective control of business operations.

In short, the very conflicts or apparent conflicts that the bill was ostensi-
bly designed to eliminate still exist and new conflicts not present under
the existing law would be created. Indeed, it is doubtful that any of the
objectives of the Commission s° will be well-served by a "U.S. Bankruptcy
Administration." The administrator will hardly impartial where his own
decisions are the subject of disagreement. Nor is there any reason to believe
that the creation of such an administration will result in greater expertise
in bankruptcy matters or will make decisions more quickly than private
trustees or their agents performing the same functions. It is also
questionable whether, in light of the constantly rising costs of governmen-
tal bureaucracies, the proposed administration would result in achieve-
ment of significant economies. Finally, the goals of uniformity and better
management can be reached as may be necessary to achieve those goals
without creating yet another government bureaucracy.8'

B. The Judges' Bill

The legislation sponsored by the National Conference of Bankruptcy
Judges would transfer certain administrative functions presently per-

74. H.R. 31, §4-310(c).
75. H.R. 31, §6-204(b).
76. H.R. 31, §6-207(a)(2)(B).
77. H.R. 31, §6-209.
78. See Hertzberg and Weingarten, supra note 42.
79. "It is not contemplated in any event that the administrator's staff itself will manage

the operation of business." COMMISSION REPoir, supra note 7, pt. I at 121.
80. COMUSSION REPORT, supra note 7, pt. I at 81.
81. As Senator Talmadge (D. Ga.), in a speech delivered before the National Conference

of Bankruptcy Judges in Atlanta on November 3, 1973, stated:
The fact is, that we need to restrain what seems to be an unrestrainable impulse

to create a new agency every time the opportunity presents itself. Otherwise, the
time may come when the entire federal government could be appropriately referred
to as "the Bankruptcy Administration."

[Vol. 261018



JUDGES' BANKRUPTCY BILL

formed by bankruptcy judges and to some extent by private trustees, re-
ceivers and their attorneys to a newly created branch of the Administrative
Office of the United States Courts. Perhaps it would even be better to lodge
these administrative functions somewhere else within the judiciary-a
totally independent office with the director or administrator appointed by
the President or Chief Justice. The Director of the Administrative Office
(hereinafter referred to as the "Director") would have the following powers
and duties: 2

(1) The power to adopt, amend and appeal rules not in conflict
with the proposed act and the Bankruptcy Rules as necessary for
the discharge of his duties;

(2) The institution and maintenance of accounting systems for
estates of debtors filing petitions for relief under the proposed act;

(3) The power to appoint trustees, examiners, appraisers, and
auctioneers, and to supervise them in the performance of their
duties;

(4) The power to serve as disbursing agent;
(5) The responsibility of assisting eligible individuals in the

preparation of petitions, schedules, and other papers or to contract
for such services;

(6) The authority to employ qualified persons to counsel indi-
viduals with regular incomes who have petitioned for relief for the
purpose of reducing the rate of defaults and to prevent recurring
bankruptcies;

(7) The authority to adopt uniform standards of qualifications
for bankruptcy trustees.

The Branch of Bankruptcy Administration would be administered by a
chief appointed by the Supreme Court under the general supervision of the
Director.13 The Director is empowered to create such local offices of the
Branch of Bankruptcy Administration as deemed necessary to carry out
the duties assigned to that office."

Duties presently performed by the clerk for the district courts would be
transferred to a clerk for the bankruptcy court." The clerk of the bank-
ruptcy court would give the appropriate notices required by the act." As
mentioned above, all petitions would be filed with the clerk 7 and other
records involved in a particular case" would be filed with the clerk. The
clerk of the bankruptcy court would also collect filing fees and may act as

82. H.R. 32, tit. I, §206.
83. H.R. 32, tit. I1, §207.
84. H.R. 32, tit. HI, §206(b)(8).
85. H.R. 32, §2-106.
86. H.R. 32, §4-309.
87. H.R. 32, §§4-202(b), 4-207(b).
88. H.R. 32, §§2-202(c)(2), 4-401.
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an agent of the Director with respect to assisting the Director in carrying
out his duties as disbursing agent of estate funds."9

Counseling of individual debtors under the Judges' bill would involve
non-legal matters only and would be performed by the Director. Eligible
individuals would include individuals with regular income and individuals
who are unable to afford private counsel to complete the needed docu-
ments. 0 After the necessary documents are completed, the debtor would
be referred to an attorney "for counseling as to the advisability of seeking
relief under [the act], the selection of remedy," and related matters."

The Commission's laudable objective of eliminating even the appear-
ance of conflicting interests, as where a trustee litigates before a judge that
appointed him, is achieved in the Judges' bill by the provisions for the
appointment of trustees, appraisers, and others by the Director of the
Administrative Office of the United States Courts.2 Moreover, under the
Judges' bill, trustees would be appointed from a panel of qualified persons
and appointments would be proportioned so as to prevent excessive com-
pensation to any one member.

The Commission's objective of achieving greater economy is also an
objective of the Judges' bill. For example, the Director would serve as the
disbursing agent for estate funds in all cases and would be empowered to
contract for data processing services." The Commission objective of na-
tionwide uniformity would be achieved, to the extent desirable, through
the amendment of 28 U.S.C. § 604 permitting the Director to adopt rules
and regulations and to supervise trustees and others in the performance
of their duties." This approach will result in greater flexibility, per-
mitting adoption of procedures for bankruptcies in large metropolitan
areas and for those in rural areas of the nation.

The Judges' bill contemplates appropriations out of the general treasury
by Congress to fund the work of the Director" whereas the Commission
proposes that income from fees and charges equal the cost of operating the
Bankruptcy Administration." The salaries of judges and court employees
and necessary expenses of the courts would be paid from general funds of
the Treasury under both bills. 8 Hence, the present practice of appropriat-
ing a certain portion of filing fees and estate funds for the Referees' Fund
would be eliminated," a highly commendable objective.

89. H.R. 32, §2-106(a)(4)-(5).
90. H.R. 32, §4-203(a).
91. H.R. 32, §4-203(b).
92. H.R. 32, §4-301.
93. H.R. 32, §4-302(b).
94. H.R. 32, §4-308(a).
95. Id.
96. H.R. 32, tit. II, §206.
97. H.R. 31, §3-302(c)(2).
98. H.R. 31, §2-107; H.R. 32, §2-107.
99. COMMISSION REPORT, supra note 7, pt. I at 93.
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IV. PROCEEDINGS UNDER THE PROPOSED ACTS

Proceedings would be commenced under the proposed acts by the filing
of a petition, in the bankruptcy court under the Judges' bill'00 and with the
administrator under the Commission's bill."' The class of debtors eligible
to file petitions would be co-extensive with the present Act, except that
under the Judges' bill, an insurance company might also file a voluntary
petition. 02

Involuntary petitions can be filed against persons eligible to file a volun-
tary petition except an individual earning more than half of his gross
income from farming.' 3 One of the major reforms of both pieces of legisla-
tion is the elimination of acts of bankruptcy as prerequisites for the filing
of involuntary petitions. Under both bills, a single creditor having a claim
aggregating $2,500 in excess of the value of any security may file an invol-
untary petition for a liquidation.'1 A creditor with a claim of $10,000, or
an indenture trustee on behalf of security holders having claims aggregat-
ing $10,000.00 may file a petition under the reorganization provisions of
both bills.'0 5 The only requirement for relief under an involuntary petition
is proof that the debtor has generally failed to pay his debts as they became
due' °6 or that within four months of a petition for Chapter V relief (liquida-
tion) the debtor made a general assignment for the benefit of creditors or
a receiver or other agent for the purpose of liquidation was appointed or
took possession of the debtor's property in a proceeding another forum.'0 7

The four-month provision does not apply with respect to reorganizations
under either bill.'08

Upon the filing of an involuntary petition, both bills would require a
hearing to determine whether the relief sought is in the best interests of
the debtor and creditors. The burden of proof is on the petitioner.'00 The
Judges' bill contains the added provision that the involuntary petition
should be impounded and sealed until further order of the court or until
the debtor consents to relief or defaults, thereby protecting the reputation
and credit standing of the company or individual that succeeds in defeat-
ing the involuntary petition. Both bills contain provisions permitting the

100. H.R. 32, §4-202(b), 4-207(b).
101. H.R. 31, §4-202(b), 4-207(b).
102. H.R. 31, §4-201. The regulation of insurance companies has traditionally been left

to the states. This provision would be a major change in regulation and should be studied
carefully.

103. H.R. 31, §4-204; H.R. 32, §4-204.
104. H.R. 31, §4-205(a); H.R. 32, §4-205(a).
105. H.R. 31, §4-205(b); H.R. 32, §4-205(b).
106. H.R. 31, §4-205(c)(1); H.R. 32, §4-205(c)(1). The Commission's provision covered

failure to pay debts that "will become due."
107. H.R. 31, §4-205(c)(2); H.R. 32, §4-205(c)(2).
108. H.R. 31, §4-205(c); H.R. 32, §4-205(c)(3).
109. H.R. 31, §4-208(a); H.R. 32, §4-208(a).
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appointment of a trustee to take possession of the property as necessary
to preserve the property of the estate."10 If the debtor fails to file a timely
answer or one containing a valid defense or objection, the court may order
the appropriate relief by default,"' but where a timely and sufficient an-
swer is filed, the court must order a trial on the issues raised.",

There are significant differences between the two bills with respect to
administration following the filing of a petition. Under the Judges' bill, a
temporary trustee is appointed by the Director to serve until a permanent
trustee elected by creditors qualifies."' Under the Commission's bill, the
administrator serves as trustee,"' unless a trustee is elected by creditors."5

If the debtor's business is to be operated, a receiver is appointed by the
administrator with the approval of the court"' unless the creditors elect a
trustee.

Following the commencement of a case under the proposed acts, notices
to creditors are sent out."7 Only the Judges' bill, however, provides for a
first meeting of creditors."' As under the present system, the judge would
preside over the first meeting of creditors and publicly examine the debtor
or cause him to be examined."' Creditors would at that time have the right
to examine the petitioner.'0 The scope of examination of the debtor would
be restricted to matters relating only to his property and matters affecting
the administration of his estate. 2' Other examinations of the debtor and
other persons concerning acts or conduct of the debtor which might affect
his right to a discharge would not be presided over by the judge, nor would
the judge preside at the pre-trial examination of witnesses in adversary
proceedings and contested matters.'2 Under both bills, further notices
would go to creditors having filed claims and having requested in writing
that such notices be sent to them; these notices would report any proposed
examination of the debtor.'2 Thus, under the Commission's bill, a creditor
desiring to examine the debtor would seek an order from the administrator
who would have discretion in directing the examination. 2' At the examina-

110. H.R. 31, §4-208(b); H.R. 32, §4-208(b). Under the Commission bill, of course, the
administrator would, in all likelihood, be the trustee.

111. H.R. 31, §4-210(a); H.R. 32, §4-210(a).
112. H.R. 31, §4-210(b); H.R. 32, §4-210(b).
113. H.R. 32, §4-302.
114. H.R. 31, §4-301.
115. H.R. 31, §5-101(a).
116. H.R. 31, §§4-302(b), 5-101(c).
117. H.R. 31, §4-307; H.R. 32, §4-309.
118. H.R. 32, §4-311.
119. H.R. 32, §4-311(b).
120. Id.
121. H.R. 32, §4-311(c).
122. Id.
123. H.R. 31, §4-307(c); H.R. 32, §4-309(c).
124. H.R. 31, §4-310.
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tion, the administrator would preside, and the scope of the examination
would be limited to matters relating to acts, conduct, or property of the
debtor, the estate's administration and the right to a discharge." 5 Presum-
ably, at this hearing, the administrator would rule on objections to ques-
tions, and presumably, the debtor could be represented by counsel. None-
theless, it would appear that substantial conflicts of interest problems
would arise where the administrator has counseled the debtor in preparing
his petition and schedules. For example, if a creditor should subpoena the
counselor to testify before the administrator, the administrator would have
at least the appearance of a motive to protect the counselor. Another
potential problem would arise out of the gathering of information by the
administrator in the course of counseling a debtor. Would the trustee
branch or the hearing officer branch of the administrator's office have the
right to subpoena the notes of the counseling branch? If so, would not the
counselor be under an obligation to warn the potential petitioner of his
fifth amendment rights? This problem is alleviated under the Judges' bill.
Counseling may not include assistance in preparing a "statement of af-
fairs" that involves questions concerning the transfer of assets, repayment
of loans or other sensitive matters which may affect the right to a discharge
or relates to the right of a trustee to recover assets from third parties.120

The Judges' bill also contains provisions for examination of any person
relating to the acts, conduct or property of the debtor or any matter which
may affect the administration of the estate or his right to discharge; how-
ever, the proceeding would be commenced by a subpoena issued by the
clerk, and would be conducted in the manner of a deposition without a
hearing officer. 27

The compensation of the trustee under the Judges' bill would be fixed
by the bankruptcy court in cases other than liquidations and wage earner
plans. Compensation for services under Chapter V (liquidation) is speci-
fied in the bill.'2 8 The Commission's bill contains no comparable provision.
Both bills provide a procedure for making an application for compensation
for services rendered or for reimbursement of expenses by trustees, their
attorneys and others.' 2 The application must set forth a detailed state-
ment of services rendered and expenses incurred.2 3 Under the Commis-
sion's bill, the administrator is not required to submit a detailed state-
ment of services to the court; 131 rather, the administrator receives a
scheduled fee or charge from each estate in which he provides services

125. Id.
126. H.R. 32, §4-203(a).
127. H.R. 32, §4-313.
128. H.R. 32, §4-304.
129. H.R. 31, §4-404; H.R. 32, §4-404.
130. Id. The Commission's section 4-404 further requires that the application be submit-

ted to the administrator for review and recommendation.
131. H.R. 31, §4-404(a).
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without regard to quality of work performed.3 2

Thus, under the Judges' bill, where a trustee fails to perform his job
efficiently and with expertise, the court can reduce his compensation, and
the Director can eliminate him from the panel of trustees. Under the Com-
mission's bill, on the other hand, where the administrator serves as trustee,
inefficiencies or lack of expertise in a particular office could be dealt with
only by internal reviews. Presumably, persons adversely affected by an
inefficient local administrative office could complain to Washington, but
as Senator Talmadge has pointed out so cogently, one wonders how much
effect this would have.'3

V. RIGHTS OF CREDITORS

A. Election Of Trustees And Creditors' Committees

Asserting that creditor control of bankruptcy proceedings is a "myth"
resulting in "excessive costs and serious abuses over the years",", the
Commission's bill would make it extremely difficult for creditors to control
the direction of bankruptcy proceedings. Creditors with "allowable"
claims would be allowed to vote for a trustee with certain exceptions, but
creditors desiring to elect a trustee must make a written request within a
specified time to the administrator.'3 To-cause an election for trustee to
be held, a majority of creditors voting must petition the administrator and
the number voting must hold not less than 35 percent in the amount of all
claims allowed to vote.N If the requisite number of creditors requests the
administrator to hold an election for a trustee, the administrator holds an
election meeting within 30 days. To elect a trustee, the same voting re-
quirements for successfully petitioning the administrator apply.3 , The
note to subdivision (a) of section 5-101 states that its purpose is to preserve
creditor control where a "significant" number of creditors desire to elect a
private trustee.'3 The elimination of a first meeting of creditors, together
with the requirement of an affirmative writing to request an election,
would in all likelihood eliminate the election of a private trustee except
perhaps for those cases in which one or two creditors hold the requisite

132. H.R. 31, §3-302(a).
133. Talmadge, supra note 81.
134. COMMISSION REPoir, supra note 7, pt. I at 103.
135. H.R. 31, §5-101(a).
136. Id. Section 4-402(a) of the Commission bill provides that a claim properly filed shall

be deemed "allowed" for purpose of distribution. Section 4-403 deals with "claims allowable."
Presumably, under section 5-101(b), a creditor must file a proof of claim and, therefore, have
it allowed temporarily pursuant to section 4-402 in order to be considered eligible to vote.
Nonetheless, these sections might be construed to mean that any creditor with a potentially
allowable claim is allowed to vote, whether or not he has filed a proof of claim.

137. H.R. 31, §5-101(a).
138. COMMISSION REPoRT, supra note 7, pt. H at 183.
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amount of claims. Under the Judges' bill, creditors retain more control
because the voting requirements are lower139 and creditors need not peti-
tion to hold an election.

Both bills would change the procedure for electing a creditors' commit-
tee. 14 0 The Commission's bill provides that upon the application of any
party at interest or upon the initiative of the administrator, the adminis-
trator may appoint a suitable number of creditors, holding the largest
amount of non-priority, unsecured claims and representing different types
of claims to serve as a creditors' committee. 4 ' The Judges' bill contains
similar language, but provides for the appointment of such a committee
by the Director."' Any party at interest not satisfied with such an appoint-
ment would be required by both bills to file a complaint in order to effect
a change in the size or membership of the committee."'

B. The Sale Of Encumbered Property

Both bills would substantially enlarge the power of the trustee to sell
property subject to an encumbrance. Under the present act and Bank-
ruptcy Rules, in order to sell property subject to an encumbrance, a trustee
must bring an adversary proceeding under Part VII of the Rules. Under the
proposed acts a trustee may sell non-exempt property of the estate in any
manner which he determines to be appropriate without a hearing or order
of the court subject to notice to those creditors who have requested it.'" If
property is subject to an encumbrance, however, the trustee may sell only
if there is "an apparent equity" or if the validity of the lien is in dispute.
The trustee must give the holder of the lien or other interest only 10 days'
notice of any such proposed sale; the lienholder would be required to file
a complaint to prevent the sale." 5 The Commission's bill permits a sale of
property subject to a lien only where the lienholder consents or is "fully
protected,"" 6 whereas the Judges' bill would permit such a sale where the
lienholder consents or is "adequately" protected."7 If the lienholder must
be "fully protected" before a sale can be made, the trustee will be subject
to grave uncertainties, perhaps requiring the commencement of a proceed-
ing to avoid the possibility of personal liability. This would defeat the
purpose of this section. Of course, a government administrator would not

139. H.R. 32, §5-101(a).
140. Under rule 214 of the Bankruptcy Rules and under the present act, the creditors may

elect a committee of not less than three persons on their own initiative at the first meeting
of creditors or a special meeting called for the purpose of such election.

141. H.R. 31, §5-102(a).
142. H.R. 32, §5-102(a).
143. H.R. 31, §5-102(b); H.R. 32, §5-102(b).
144. H.R. 31, §5-203(a); H.R. 32, §5-202(a).
145. H.R. 31, §5-203(b); H.R. 32, §5-202(e).
146. H.R. 31, §5-203(b).
147. H.R. 32, §5-202(c).
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be so concerned about liability as would a private trustee. Under the
Judges' bill the trustee is responsible for determining that an "adequate"
amount is being received for property. An "adequate" price connotes that
which is reasonable under the circumstances, whereas "fully" protecting
a creditor appears to leave no room for error.

C. Proving Claims

The essential difference between the two bills with respect to the filing
of proofs of claim is the time for filing. Under the Commission's bill, the
administrator fixes the time and place for filing, and presumably the time
may differ from case to case. 4 ' The Judges' bill, on the other hand, pro-
vides that every creditor must file a proof of claim within three months
after the date first set for the first meeting of creditors."9 Both bills make
provisions for extensions to the United States, states or subdivisions and
to infants and incompetents without a guardian.110

The administrator under the Commission's bill has the power to disallow
a claim or to reduce it.'' Thus, the administrator could force a creditor to
take action to defend his claim before him. Where the amount of a particu-
lar claim is small and the probable pay-out a good deal smaller, the action
of the administrator will be, for all practical purposes, an adjudication
denying the claim altogether. The Commission's bill raises but does not
answer the question whether the issue before the bankruptcy court is the
propriety of the administrator's exercise of discretion or the sufficiency of
proof introduced before the court that the claim is valid. Should the ad-
ministrator adopt rules requiring creditors to show cause why the claim
should not be disallowed, creditors would have to prove their claim before
the administrator. On review by the court the creditor would then have to
prove his case again even if the issue is whether the administrator abused
his discretion.

The Judges' bill permits the debtor and trustee to examine proofs of
claim and permits any interested party to object to a claim in writing.
Nonetheless, only the bankruptcy court could disallow a claim and, thus,
only one hearing would be held.' 52

The concepts embodied in section 63 of the present Act's that certain
debts may be proved and, therefore, allowed while others may not be
proved is omitted from both bills. 5 Section 4-403 of both bills deals with
allowable claims, and all claims are allowable with certain enumerated

148. H.R. 31, §4-401(a).
149. H.R. 32, §4-401(b). Under the present Act, creditors have six months following the

first meeting of creditors within which to file proofs of claim.
150. H.R. 31, §4-401(b); H.R. 32, §4-401(b).
151. H.R. 31, §4-402(a).
152. H.R. 32, §§4-402, 4-403.
153. Bankruptcy Act §63, 11 U.S.C. §103 (1970).
154. CoMamssioN REPoRT, supra note 7, pt. II at 101, 141.
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exceptions. Thus, under the present Act, an intentional tort claim not
reduced to a judgment is not provable. Nor is a claim based on negligence
unless an action was instituted prior to and was pending at the time of the
filing of the petition. Under the proposed new acts, the bankruptcy court
may determine both of these types of tort claims, whether or not any action
was pending, and whether or not any judgment has been rendered. "

There is no statutory provision in the present bankruptcy law relating
to the subordination of claims. Both proposed acts provide, for subordina-
tion of (1) a claim for rescission for the purchase of securities issued by a
debtor corporation or for damages resulting from the purchase or sale of
securities and (2) a claim, whether secured or unsecured, to the extent that
it is a fine, penalty or forfeiture or for multiple, or exemplary damages. 5"
in addition, the Commission's bill would subordinate the claims of any
principal officer, director or affiliate of the debtor or of any member of their
immediate families,'57 a provision not found in the Judges' bill. Both bills
provide that the enumeration of claims to be subordinated does not limit
the equitable power of a bankruptcy court to subordinate other claims or
to enforce voluntary subordination agreements.' 8

VI. DEBTORS' DuTIEs AND BENEFITS

The automatic stay provisions presently found in Rules 401 and 601 of
the Bankruptcy Rules are embodied in section 4-501(a)(1) of both bills.
Notice of the bankruptcy would be given to parties in any pending proceed-
ing and to any person alleged to be contemplating an act in disregard of
the stay.' Both bills require a person seeking relief from the stay to seek
that relief from the bankruptcy court pursuant to the Bankruptcy Rules. 0

The Commission's bill permits the trustee, or if there is none, the debtor,
to consent to relief from the stay, subject to court approval, 8 ' but under
the Judges' bill where a debtor or trustee consents to the lifting of a stay,
the court shall grant relief."'

The disparity in state exemption laws made applicable to bankruptcy
procedure by section 70(a) of the present Act 8 3 would be eliminated alto-
gether by the Commission's bill and would be substantially altered under
the Judges' bill. 1 4 The Commission's bill would permit a maximum home-
stead exemption of $5,000 plus $500 per dependent; an exemption to

155. H.R. 31, §4-403(b); H.R. 32, §4-403(b).
156. H.R. 31, §4-406; H.R. 32, §4-406.
157. H.R. 31, §4-406(a)(2).
158. H.R. 31, §4-406(c);H.R. 32, §4-406(c).
159. H.R. 31, §4-501(a)(2); H.R. 32, §4-501(a)(2).
160. H.R. 31, §4-501(c); H.R. 32, §4-501(c).
161. H.R. 31, §4-501(c)(3).
162. H.R. 32, §4-501(c)(3).
163. Bankruptcy Act §70a, 11 U.S.C. §110a (1970).
164. H.R. 31, §4-503; H.R. 32, §4-503.
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$1,000.00 for livestock, home furnishings, wearing apparel, tools of the
trade or profession, jewelry and motor vehicles; a burial plot exemption of
$2,500; cash and securities exemption to $500; an exemption for payments
of alimony and support; and an exemption for disability benefits.'65 In
addition, life insurance proceeds and pension/profit-sharing proceeds nec-
essary for the support of the debtor are exempted.' 8 Where there is no
homestead, that $5,000 "spills over" to the amount which may be claimed
under the bill in personalty exemptions.'67 Finally, there is a $1,500 exemp-
tion for the cash surrender value of any type of life insurance policy.6 8

The Judges' bill provides for federal exemptions of not more than
$25,000, but permits an election to take a state exemption with no limita-
tion in lieu thereof if the state laws are more liberal.'" The federal exemp-
tions include a homestead and burial plot exemption of up to $6,000 plus
$600 per dependent and an exemption for certain personalty not to exceed
$3,000.' 70 Life insurance proceeds and pension or profit-sharing proceeds
and alimony and support payments would be exempt in their entirety, as
would disability benefits or proceeds to which the debtor may be entitled
as the result of any injury or unemployment. 7' The cash and securities
exemption would be $500.172 The cash value in life insurance policies would
be exempt if the beneficiary is not the debtor, his estate, or his personal
representative but only to the extent that the homestead exemption is not
used.7 3 A "spill-over" provision would permit the amount allowable for the
homestead to spill over to personalty.

The proposed changes respecting exemptions will eliminate the great
inequities in the present law between urban apartment dwellers and real
property owners and will reduce the inequities arising out of the diversity
of state exemption laws. In deciding to eliminate all references to state
laws, the Commission was motivated not only by a goal of uniformity but
also by the belief that references to state law create needless litigation. The
Judges' bill is based upon the belief that the drawback of litigation arising
out of reference to state exemption laws can be eliminated while simulta-
neously recognizing differences that exist among various sections of the
country.

As far as the debtor is concerned, the purpose of bankruptcy is to give
him a fresh start by granting him a discharge from debts."' As under the

165. H.R. 31, §4-503(c).
166. id.
167. H.R. 31, §4-503(b)(2).
168. H.R. 31, §4-503(d).
169. H.R. 32, §4-503.
170. H.R. 32, §4-503(b), (e)(1).
171. H.R. 32, §4-503(e)(3), (4), (5).
172. H.R. 32, §4-503(e)(2).
173. H.R. 32, §4-503(c).
174. Local Loan Co. v. Hunt, 292 U.S. 234 (1934).
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present Bankruptcy Rules,' the proposed acts treat discharge as a right
unless lost by waiver or by the commission of some specified act. 76 Unlike
the present procedure,' discharges would be granted under the new acts
only to individuals.' To obtain comparable relief, a corporation or part-
nership would have to dissolve. 7 '

Section 4-505 of both bills contains the provisions relating to denial of
discharge generally; these proposed sections reduce the number of grounds
on which a denial of discharge may be based. The most important change
is the elimination of the denial of discharge based upon the giving of a false
financial statement in business transactions. 80 The failure to pay filing
fees would no longer be a ground for discharge.8 " Under the proposed acts,
an individual debtor would be denied a discharge altogether for any one
of the following reasons:'8"

(1) If during the year prior to the date of the petition he has
transferred, removed, destroyed or concealed his property with an
intent to hinder, delay or defraud any creditor or the trustee or
receiver;

(2) If he has destroyed, concealed or falsified his records unless
such act or failure was justified;

(3) If he has made a false oath or account or presented a false
claim or given or taken a bribe or withheld documents from an
officer entitled to documents with respect to any bankruptcy case;

(4) If he fails to explain satisfactorily any loss of assets or defi-
ciency of assets;

(5) If he has failed or refused to obey any lawful order or to
testify or to provide other information;

(6) If he has committed any one of the acts enumerated above
while acting as an officer, director or equity security holder in a
corporation or as a general partner in a partnership; or

(7) If he was granted a discharge within five years prior to the
date of the petition.

The proposed acts would reduce the number of years between successive
discharges from six years'1 to five years. Further, even a debtor who had

175. Advisory Committee's Note, Bankruptcy Rule 405.
176. H.R. 31, §4-505; H.R. 32, §4-505.
177. Bankruptcy Rule 404(d).
178. H.R. 31, §4-505(a); H.R. 32, §4-505(a).
179. As stated in Note 3 to Section 4-501 (CoMMssIoN REPORT, supra note 7, pt. H at 134):

[E]liminating the discharge of corporate bankrupts restricts the manipulative
use of bankrupt shells in violation of securities laws and other legislation protecting
public investors in and creditors of corporations.

180. Bankruptcy Act §14c(3), 11 U.S.C. §32c(3) (1970).
181. Bankruptcy Act §14c(8), 11 U.S.C. §32c(8) (1970).
182. H.R. 31, §4-505(a)(1)-(7); H.R. 32, §4-505(a)(1)-(7).
183. Bankruptcy Act §14c(5), 11 U.S.C. §32c(5) (1970).
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obtained a discharge within five years could be granted a discharge if the
court finds that his inability to pay his debts resulted from causes not
reasonably within his control and that payment of his debts would impose
an undue hardship on him or his dependents.'84 In addition, the Commis-
sion's bill would authorize the administrator to waive the five-year bar.'85

Assuming that a debtor is not barred from a discharge from all of his
debts by the commission of one of the acts enumerated in section 4-505 of
the proposed acts, a discharge may nevertheless be disallowed for a partic-
ular debt.'6

The bills would make a major change in the discharge of liability for
taxes by reducing the period for which a debtor may be liable for taxes from
three years to one year.' 87

As under the present law,' the Judges' bill would deny discharge for any
debt created through the use of a materially false financial statement
reasonably relied on by a creditor or created through fraud or false preten-
ses or false representations.' 8 The Commission's bill eliminates from this
provision consumer debts. Thus, a consumer who obtained an extension
of credit from a department store, loan company or bank by presenting a
materially false financial statement would nevertheless be entitled to a
discharge. This provision does not serve the purpose of the Bankruptcy Act
as expressed in the Commission chairman's transmittal letter: "to relieve
the honest but unfortunate debtor from the weight of oppressive indebted-
ness."'8 8 The Commission's basis for eliminating consumer debts from this
clause was "in recognition of the spurious use of §17a(2) by creditors to
avoid the discharge of consumer debts owed them.""' That some or even
many consumer credit companies fail to screen customers through finan-
cial statements does not alter the fact that a large number of companies
do rely on these statements. There simply is no excuse for dishonesty, and
the bankruptcy act should discourage it. In any case, the creditor would
have the burden of proving that he "reasonably relied" on the statement;
this requirement would eliminate the Commission's objection to the "spu-
rious" use of such statements. Further, even though "dishonest", the
debtor would still get relief from all other debts.

Both bills would add a new section applying to both consumer and
business debts which would deny a discharge for any debt based upon the
obtaining of money, property or services within 90 days prior to the date

184. H.R. 31, §4-505(a)(7); H.R. 32, §4-505(a)(7).
185. H.R. 31, §4-505(a)(7).
186. H.R. 31, §4-506; H.R. 32, §4-506.
187. H.R. 31, §4-506(a)(1); H.R. 32, §4-506(a)(1).
188. Bankruptcy Act §17a(2); 11 U.S.C. §35a(2) (1970).
189. H.R. 32, §4-506(a)(2).
190. COMMSSION REPORT, supra note 7, pt. I, unnumbered pages preceding Preface (em-

phasis added).
191. COMMISSION REPORT, supra note 7, pt. II at 138.
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of the petition when the debtor had no intention at the time of incurring
the debt to pay it and was in contemplation of filing a petition.9 "' Both bills
also contain a new provision relating to the discharge of educational debt
where the first payment of any installment was due on a date less than five
years prior to the petition unless the Court finds that payment would
impose an undue hardship upon the debtor or his dependents. 3

Finally, the bills would change the present law and permit debts for
penalties and forfeitures and for punitive or exemplary damages to be
discharged other than liabilities for a fine payable to a federal, state or
local government."'

Both bills provide that a discharge extinguishes all debts of an individ-
ual debtor, whether or not allowable.'95 This substantive change in the
present law means that a debt is completely erased rather than the debtor
merely being released from the debt. Thus, the bankrupt would not be in
a position to reaffirm the debt or debts extinguished by discharge.'" Sec-
tion 4-507(a) of both bills also provides for the extinguishment of a debt
by discharge and further provides that any judgment, no matter when
obtained, with respect to a debt extinguished by discharge is null and void.
Nonetheless, the extinguishment of a debt by discharge does not extin-
guish the liability of another person who may be obligated to pay the
debt."7

VII. PLANS FOR DEBTORS WITH REGULAR INCOME

The Commission Report points out that the use of Chapter XIII of the
present Bankruptcy Act seems to be more prevalent in particular districts,
but there is wide diversity even among states in the same geographical
area. ' The differences in state laws relating to wage garnishment may be
a factor in some states,"' but the lack of knowledge and understanding
concerning wage earners' plans has been advanced as the primary reason
for the disparity in their use.1°'

The Judges' bill shares the Commission's view that wage earner plans
should be encouraged. 8 ' In order for the wage earner plans to come into
wide use, debtors must be counseled concerning the availability of such
plans. Both bills provide for such counseling.202 To foster the adoption of

192. H.R. 31, §4-506(a)( 3 ); H.R. 32, §4-506(a)(3).
193. H.R. 31, §4-506(a)(8); H.R. 32, §4-506(a)(8).
194. H.R. 31, §4-506(a)(9); H.R. 32, §4-506(a)(9).
195. H.R. 31, §4-506(a); H.R. 32, §4-506(a).
196. COMMISSION REPORT, supra note 7, pt. II at 138.
197. H.R. 31, §4-507(b); H.R. 32, §4-507(b).
198. CoMnssIoN REPORT, supra note 7, pt. I at 157.
199. Kennedy, Restructuring Bankruptcy Administration: The Proposals of the Commis-

sion on Bankruptcy Laws, 30 Bus. LAWYER 399, 402 (1975).
200. COMMISSION REPORT, supra note 7, pt. I at 157-58.
201. COMMISSION REPORT, supra note 7, pt. I at 159.
202. See text accompanying note 58 supra.
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plans, including full pay-out plans as well as compositions, neither bill
requires approval of the plan by creditors, thus eliminating the provision
found in Chapter XIII of the present Act requiring a plan to be accepted
by a majority in number and amount of all creditors whose claims have
been allowed prior to the vote on the plan."3

Despite common goals, the Judges believe that the Commission proposal
relating to wage earner plans will create more problems that it will solve
and that it contains the very conflicts of interest and mixing of administra-
tive and judicial responsibilities which the proposed new acts are designed
to eliminate. Among the powers of the administrator in a Chapter VI
proceeding are the following:

(1) The power to supervise and control future earnings or other
future income of the debtor; '

(2) The powers and rights of a trustee;1
(3) The power to direct a joint administration where single

petitions are filed by husband and wife and one spouse is an indi-
vidual with regular income; 2

1
8

(4) The power to fix times for filing proofs of claim;2 7

(5) The power to determine whether the plan proposed by the
debtor must be modified as a prerequisite to confirmation;2 °s

(6) The power to consider objections to the plan and the power
to confirm and hence overrule those objections and the power to
reject the plan and thereby sustain objections;2 9

(7) The power to determine whether a plan has been proposed
in good faith, whether the plan provides for the preservation to
each secured creditor affected by the plan, the value of his claim
against the property of the debtor, and whether the plan is in the
best interest of the creditors and is feasible;2 10

(8) The power to grant or deny discharge and to rule on an
application for discharge;2 1

1

(9) The power to dismiss a case or convert it to a liquidation
case on an application of another party or on his own initiative for

203. Bankruptcy Act §652, 11 U.S.C. §1052 (1970).
204. H.R. 31, §6-201(6).
205. H.R. 31, §6-101.
206. H.R. 31, §6-101(b).
207. H.R. 31, §6-104(b).
208. H.R. 31, §6-203.
209. H.R. 31, §6-204(b).
210. Id. Under Chapter VII relating to reorganizations in the Commission's bill, the bank-

ruptcy court is empowered to confirm a plan of reorganization and to make a finding that a
plan is feasible (H.R. 31, §7-310(d)(2)(A)); the process of making such a finding is a judicial
one as this section recognizes. The delegation of this authority to the administrator, who
ostensibly has no judicial function, is inconsistent.

211. H.R. 31, §6-207(a)(1),(a)(2)(B).
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unreasonable delay prejudicial to creditors, failure to pay fees and
charges, failure of the plan to be confirmed, or material default by
the debtor under the terms of the plan or termination by reason of
a condition specified in the plan."2

The Commission's Chapter VI grants judicial power to the administrator
in situations that are undeniably adversarial. Even in the absence of an
adversarial proceeding, the administrator would exercise judicial power.
These provisions conflict with the Commission's stated goal of eliminating
the combination of judicial and administrative functions. As Judge Cyr
states:

It is frankly very difficult, more precisely stated it is utterly impossible,
to reconcile the Commission findings and recommendations, as expressed
in its Report, with their statutory implementation in the Bankruptcy Act
of 1973.2

13

Under the Commission's bill, virtually all functions under Chapter VI
would be performed by the administrator. The Judges' bill would provide
for the appointment of a trustee, including a standing trustee where the
number of Chapter VI cases in a particular court is sufficient to make such
an appointment feasible."' The appointment of a trustee would be made
by the Director."5 The trustee's duties would include making recommenda-
tions to the court concerning the feasibility of a plan or concerning an
application for modification of the plan and would also include the coun-
seling and supervision of the debtor in the performance of the plan.",

The sections in the bills dealing with the provisions of a plan are by and
large similar. One difference is that under the Commission's bill a plan
may specifically treat classes of unsecured claims,2 t a provision not found
in the Judges' bill. The Judges' bill makes it clear that subordinated
claims are not to be covered by a plan whereas the Commission's bill
makes no provision for subordinated claims." 8 Both bills provide that a
plan's provisions may alter or modify the rights of secured claimants.'"

The heart of any wage earner plan is the use of the petitioner's future
income. Under the Judges' bill, future earnings are subject to the supervi-

212. H,R. 31, §6-209.
213. Cyr, supra note 38 at 65. The Commission in its Report recognizes that Judge Cyr

has considerable expertise in the administration of wage-earner plans. CoMwSSION REPoRT,
supra note 7, pt. I at 162.

214. H.R. 32, §6-101(a).
215. Id.
216. H.R. 32, §6-101(c).
217. H.R. 31, §6-201.
218. H.R. 32, §6-301. But, presumably, the provision dealing with subordinated claims

generally in Chapter IV would cover the treatment of such claims and a plan in Chapter VI
under both bills.

219. H.R. 31, §6-201; H.R. 32, §6-301.

19751 1033



1034 MERCER LAW REVIEW [Vol. 26

sion and control of the court, 220 whereas under the Commission's bill, the
supervision and control of such funds rests with the administrator. 22 1

Once a plan has been filed, it may be modified at any time prior to
confirmation. Under the Commission's bill a creditor would get a copy of
each modification. 222 Under the Judges' bill, a creditor would only get a
summary of a modification that materially and adversely affected the
rights of creditors.2

21

The administrator's power to confirm a plan under the Commission's
bill 22

1 would rest with the court under the Judges' bill.m5 Under the Com-
mission's bill, objections to the grant of a discharge to a debtor would be
filed with the administrator who would rule on the application for a dis-
charge.2e The comparable provision in the Judges' bill requires that objec-
tions to discharge be tried before the court upon a complaint.27

The Judges' bill makes certain provisions in Part 7 of Chapter IV relat-
ing to the reorganization and arrangement chapters of that bill applicable
to Chapter VI. In particular, provisions relating to the use of property
leased or subject to a lien apply in chapter VI. 8 Thus, for example, prop-
erty acquired by the debtor subsequent to the filing of his petition would
not be subject to a floating lien. 219 A public utility would be prohibited from
cutting off service while the debtor attempts to comply with the terms of
his plan.2' The right of set-off would be limited under the Judges' bill so
that the trustee or debtor could use the property sought to be offset with
appropriate safeguards.' 31 Finally, under the Judges' bill a sale or lease not
in the ordinary course of business may nevertheless be made to assist a
debtor in effecting a plan.232

ViII. THE TRUSTEE'S AVOIDING POWERS

A. The Trustee As A Hypothetical Lien Creditor

Section 4-604 in both bills contains the strong-arm provisions. Adopted
from section 70c of the present Act, 2

3 the first paragraph of section 4-604
provides that a trustee has the rights and powers of a judicial lien creditor

220. H.R. 32, §6-301(5).
221. H.R. 31, §6-201(6).
222. H.R. 31, §6-203.
223. H.R. 32, §6-305.
224. H.R. 31, §6-204(b).
225. H.R. 32, §6-306(a).
226. H.R. 31, §6-207(a)(2).
227. H.R. 32, §6-501(a)(2)(B).
228. H.R. 32, §4-715.
229. H.R. 32, §§4-715(b), 6-603.
230. H.R. 32, §§6-606, 4-711.
231. H.R. 32, §6-604.
232. H.R. 32, §§4-717, 6-605.
233. Bankruptcy Act §70c, 11 U.S.C. §110c (1970).
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and of a creditor with an execution returned unsatisfied. Both bills provide
that the trustee's own knowledge or that of any or all creditors does not
affect the trustee's powers.24 In addition, the Judges' bill provides that the
strong-arm power does not require the existence of a creditor whose posses-
sion of such power would invalidate a lien. The Supreme Court, interpret-
ing section 70e of the present Act," decided in Moore v. Bay2 3

1 that where
a trustee succeeds to the rights of any creditor who could have avoided a
transfer or obligation, the trustee may void the transfer or obligation in its
entirety despite the fact that the creditor's claim against the debtor may
be only a fraction of the size of the transfer or obligation. The
Commission's bill provides that the trustee's avoiding power is available
only "to the extent of such allowable claim or claims for the benefit of such
creditor or creditors, 2 31 thereby overruling Moore. The Judges' bill retains
the rule of Moore.

Both bills overrule Caplan v. Marine Midland Grace Trust Co.23 In
Caplan the Supreme Court held that a trustee did not have standing to
sue an indentured trustee on behalf of debenture holders, even though a
recovery by the trustee for the debenture holders would have reduced
claims against the estate and thereby increased the dividends of other
creditors. Section 4-604 (b)(2) of both bills provides that the trustee may
"enforce any claim which any class of creditors has against any per-
son.

B. Preferences

Section 4-607 of the proposed acts dealing with preferences simplifies the
language of the present section 6039 and makes several changes in the
elements of a preference. The Commission's bill reduces the period within
which a preference is recoverable from persons other than family members
and similarly situated persons from four months to three months. 20 The
Judges' bill keeps the four-month period. Both bills extend the time during
which a preferential transfer to family members and other "insiders" may
be voided to one year before the date of the petition (but ending three
months before such date under the Commission's bill.)2

11 With respect to
transfers to insiders during that nine-month period the Commission's bill
puts on the trustee the burden of proving insolvency and proving that the
sider had reasonable cause to believe the debtor insolvent on the date of

234. H.R. 31, §4-604(a); H.R. 32, §4-604(a).
235. Bankruptcy Act §70e, 11 U.S.C. §ll0e (1970).
236. 284 U.S. 4 (1931).
237. H.R. 31, §4-604(b)(1).
238. 406 U.S. 416 (1972).
239. Bankruptcy Act §60, 11 U.S.C. §96 (1970).
240. H.R. 31, §4-607(a)(1).
241. H.R. 31, §4-607(a)(2); H.R. 32, §4-607(a)(2).
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the transfer. ' The Judges' bill puts the burden of proving solvency on the
inside creditor and the element of reasonable cause is omitted."' Thus,
with the limited exception in the Commission's bill, the proposed acts
would eliminate the troublesome provision in the present section 6044 re-
quiring a trustee to prove that a preferred creditor had reasonable cause
to believe the debtor was insolvent.2 4 5

Another provision in the Commission's bill not found in the Judges' bill
is that the value of the transfer must exceed $1,000 before it can be voided
by the trustee. 26 This provision was designed to achieve economy, but it
ignores the fact that in actual practice a preference of less than $1,000 may
be the only important asset in many estates and, further, may be easily
collectable. Each bill creates a presumption of insolvency during the three
to four month period prior to the date of the petition.2"7 The Commission's
definition of antecedent debt covers any debt incurred more than five days
prior to a payment or the granting of a security interest.4 8 The Judges' bill
would extend the period to thirty days. 29 Finally, the Commission's bill
contains a provision not found in the Judges' bill excluding from the defini-
tion of "antecedent debt" certain enumerated debts, including debts for
personal services, for utility service furnished within three months of the
filing of the petition, and for inventory paid for within three months of the
delivery of goods in the ordinary course of business.,W

C. Fraudulent Transfers

The Commission's proposal on fraudulent transfers in section 4-608 sim-
plifies and thus clarifies section 67d of the present Act. " 1 Section 4-609 of
the Judges' bill is identical to the Commission's bill except that it contains
a paragraph codifying the rule of Dean v. Davis.252 The present section
codifying this case, section 67d(3),15 has been criticized as a "stumbling
block in the path of troubled businesses seeking to meet liabilities through
a further borrowing or a scale [sic] of assets."' 4 The rewording of the
section in the Judges' bill will be beneficial in factual situations similar to

242. H.R. 31, §4-607(a)(2).
243. H.R. 32, §4-607(a)(2).
244. Bankruptcy Act §60, 11 U.S.C. §96 (1970).
245. See 3 COLLER ON BANKRUprCY §60.52[2] at 1056 (14th ed. 1974).
246. H.R. 31, §4-607(b)(1).
247. H.R. 31, §4-607(f); H.R. 32, §4-607(g).
248. H.R. 31, §4-607(g)(1).
249. H.R. 32, §4-607(h)(1).
250. H.R. 31, §4-607(g)(1).
251. Bankruptcy Act §67d, 11 U.S.C. §107d (1970).
252. 242 U.S. 438 (1917).
253. Bankruptcy Act §67d(3), 11 U.S.C. §107d(3) (1970).
254. King and Rosen, An Introduction to the Proposed Bankruptcy Act of 1973, 79 CoM.

L.J. 472, 478 (1974).
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the one in the Dean case but will not prevent a legitimate attempt to
refinance a financially embarrassed business. For example, a bank may
lend to a virtually insolvent business and take a security interest in prop-
erty to secure the loan, knowing that the business will use the money to
pay important creditors, whose support is necessary for continuing the
operations, to the exclusion of other creditors of the same class. But, since
there would be by definition no plan to liquidate the business, the rule in
the Dean case as codified would not affect the bank's security for the loan.

The absence of this provision in the Commission's bill leaves an opening
for a debtor to avoid the preference provision. Even though a lender may
realize that a debtor is insolvent and intends to liquidate all of his assets
and to prefer a particular creditor, the lender would not be subject to the
preference provision since he gave new value. If the preferred creditor is
difficult to reach, either because of its own financial condition or because
of its location e.g., a foreign corporation, the preference may not be re-
coverable as a practical matter.

In short, section 4-609(d) of the Judges' bill penalizes anyone who would
assist the debtor in making a voidable preference under circumstances
where the debtor liquidates all or substantially all of its property.

IX. REORGANIZATIONS AND ARRANGEMENTS

The Commission's and Judges' bills diverge sharply in the area of re-
organizations and arrangements. The Commission's bill consolidates
Chapters X, XI and XII of the present Act into one chapter - Chapter VII.
The Judges' bill consolidates Chapters XI and XII of the present Act into
one arrangement chapter (Chapter VIII) and maintains a separate chapter
for reorganizations (Chapter VII).

The Commission's recommendation to eliminate any distinction be-
tween reorganizations and arrangements is based upon its perception of
three basic differences between Chapters X and XI of the present Act.
The differences involve "(1) the control of the proceeding, (2) the regula-
tion of creditor and equity security holder representation, and (3) the
standard of fairness of a plan." 55 The Commission in its Report points out
that control in a Chapter XI proceeding "belongs to the debtor", whereas
in a Chapter X proceeding an independent trustee controls and operates
the business.5 A second feature of Chapter XI which, as the Commission
notes, differs from Chapter X is the lack of regulation of creditor
representatives in Chapter XI. Finally, with respect to fairness, the Com-
mission notes that the Chapter XI test of fairness is whether general credi-
tors would receive more in a liquidation than under the plan, whereas
Chapter X requires that senior creditors be paid in full before junior credi-

255. COMMISSION REPORT, supra note 7, pt. I at 244.
256. Id.
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tors receive any amount.257 The Commission finds both standards to be
inflexible and recommends that a new standard be adopted.n 8

While many of the Commission's recommendations for reform in present
reorganization and arrangement proceedings are incorporated in the
Judges' bill,2n the Judges' bill has separate reorganization and arrange-
ment chapters because these chapters have different purposes. Chapter
VII, the reorganization chapter, seeks to continue a business by adjusting
the equity interests in the business as well as the interests of secured and
unsecured creditors. This chapter is primarily designed for use in reorgan-
izing large corporations but is not limited to corporations. By contrast, the
provisions of a plan of arrangement under Chapter VIII of the Judges' bill
are directed to "a composition or an extension of indebtedness, or for
acomposition of some and an extension of other indebtedness .... ,,20

A. Analysis Of The Commission's Objections To Chapter XI

The Commission's objection to the present Chapter XI that the control
of the business is left in the debtor's hands fails to take into account that
such control is the only effective way to accomplish the purpose of an
arrangement: "to provide a quick and economical means of facilitating
simple compositions among general creditors .... ",211 Although only a
debtor can propose a plan of arrangement, only unsecured creditors can
accept it. As a practical matter, the debtor is forced to negotiate the terms
of the plan with its creditors, and hence there is little need for creditors to
propose a plan.

The Commission's second objection to a separate arrangement chapter
is based on the quality of representation of creditors. The Commission's
bill meets this objection by providing that a creditors' committee "shall"
be appointed by the administrator. 62 The creditors' committee may hire
attorneys and accountants to represent it, and once hired, an attorney may
not represent anyone else in connection with the case.2 6

1 The Judges' bill
contains similar provisions, except that an attorney representing the com-
mittee may not represent another person having an adverse interest with
respect to that adverse interest in connection with the case.26'

257. Id. at 245.
258. Id. at 248.
259. For example, many of the provisions in the Commission's Chapter VII having general

application to arrangement proceedings as well as reorganization proceedings have been
incorporated in Part 7 of Chapter IV of the Judges' bill so as to be applicable to both Chapters
VII and VIII. These provisions deal with such matters as notices, employment of attorneys,
classification of claims, dismissal and conversion, the rights and powers of the trustee or the
debtor, the property of the estate, the sale or lease of property and special tax provisions.

260. H.R. 32, §8-301.
261. SEC v. American Trailer Rental Co., 379 U.S. 594, 606 (1965).
262. H.R. 31, §7-101.
263. H.R. 31, §7-101(d).
264. H.R. 32, §7-101(a), (d).
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The arrangement chapter in the Judges' bill takes a more informal ap-
proach but permits creditors who wish to be represented to form a commit-
tee. The creditors may elect a committee at the first meeting of creditors,
but if they fail to do so, and the court believes that a committee is in the
best interests of the estate, the court may order the Director to appoint
one. 2

0
5 The creditors' committee in the arrangement proceeding would also

have authority to hire attorneys and accountants .2  As presently provided
in Rule 11-29(c) of the Chapter XI rules, the expenses of attorneys and
accountants employed by an informal creditors' committee prior to the
filing of a petition would be allowed as an expense of administration, 27

thus encouraging an informal creditors' group to obtain professional assis-
tance at an appropriate time without being saddled with the entire expense
of such assistance and without having to resort to an involuntary proceed-
ing.

To alleviate further the Commission's objection concerning creditors'
lack of information concerning the debtor's affairs, the Judges' bill pro-
vides that where creditors fail to elect a committee, the court, instead of
ordering one to be appointed, may order the Director to appoint a disinter-
ested person to investigate the "acts, conduct, liabilities and the financial
condition of the debtor. '26 This person, denominated the "Examiner,"
may inquire into any matter relevant to the formulation of a plan, includ-
ing the desirability of continuing the business. Thus, the Judges' bill safe-
guards creditors' rights by insuring disinterested representation where
such representation is needed, while simultaneously providing flexibility
so that costs are reduced in those cases in which intensive examination of
the debtor's affairs is unnecessary to protect the interests of general credi-
tors.

The Commission's third objection to a separate arrangement chapter
involves the standard applied in measuring the plan's fairness. In its re-
port, the Commission summarizes the standard of fairness in Chapters XI
and XII as follows:

Chapters XI and XII essentially leave the fairness of the plan to the
bargain of the parties, with the minimum requirement that creditors re-
ceive the liquidation value of the assets. Only to the extent creditors are
able to bargain successfully with the debtor are they able to share in the
exceis of the going concern value of the business over the liquidation value
of the assets.26

One of the most distinguishing features of an arrangement is that owners,
whether partners, shareholders, or proprietors, retain their interest in the

265. H.R. 32, §8-101.
266. H.R. 32, §8-101(c).
267. H.R. 32, §8-101(d).
268. H.R. 32, §8-104.
269. COMMISSION REPORT, supra note 7, pt. I at 253 (footnote omitted).
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enterprise. Nonetheless, creditors may be willing to permit such a reten-
tion of ownership based upon an educated belief that their claims will be
more fully compensated if the business continues to operate and if the
expenses of determining what value should be placed on the interests of
various classes of creditors and equity security holders can be avoided. In
short, the primary advantage of a separate chapter for arrangements with
the debtor's unsecured creditors is economy. A plan of arrangement per-
mits the rescue of a financially troubled business on simpler terms. Under
the Judges' bill, a plan of arrangement may be confirmed if the court finds
that "it is for the best interest of creditors and is feasible."" On the other
hand, a plan of "reorganization" under the Commission's bill (as well as
the Judges' bill) requires a finding that the plan is "fair and equitable" in
that the respective classes of creditors and equity security holders will be
fully compensated on the basis of their respective interests.2' The problem
with the reorganization standard is that its implementation is time-
consuming and expensive. For example, in a small business where the need
for infusion of capital is great and the business depends on owner-
management, the cumbersome procedures in the reorganization chapters
of the two proposed acts would in all likelihood sound the death knell for
the business. The process of weighing the values of competing interests will
discourage lenders from putting in new capital, and where even a small
minority of unsecured creditors object to retention of equity security hold-
ers' interests, the court will be forced to require evidence valuing those
interests. The benefit to be derived from a composition under the arrange-
ment chapter is not limited to small businesses, but may also be appropri-
ate for a large publicly held company which seeks to readjust its unsecured
debt.

Despite the differences between the bills, it would appear that a compro-
mise solution consolidating the rehabilitation chapters while preserving
the economical underpinnings of Chapter XI is feasible.

B. Commencement of Proceedings

Under the Commission's bill any person, whether an individual, partner-
ship or corporation, except a railroad, political subdivision, a banking or
insurance corporation or savings and loan association, may file a voluntary
petition under the reorganization chapter."2 An involuntary petition may
be filed against any person eligible to file a voluntary petition other than
an individual earning more than half of his income from farming,23 but
under chapter VII such a petition requires the support of a creditor or
creditors having claims amounting to at least $10,000 or an indentured

270. H.R. 32, §8-304(d)(1).
271. H.R. 31, §7-310(d)(2)(B); H.R. 32, §7-308(d)(2)(B).
272. H.R. 31, §4-201.
273. H.R. 31, §4-204.
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trustee representing security holders with claims amounting to at least
$10,000.21 The Judges' bill contains similar provisions with respect to ap-
plications under its reorganization chapter (Chapter VII).25 Under the
Judges' arrangement chapter, however, as under the present Act's Chapter
XI, only the debtor may file a petition, since there is no provision in section
4-405 for the filing of an involuntary petition. Further, once an arrange-
ment proceeding has been commenced, only the debtor would be able to
propose a plan."6

C. The Trustee And The Role Of The Administrator

The proposed acts do not mandate the appointment of a reorganization
trustee in every case, and indeed, unless the debtor is a corporation with
debts exceeding $1,000,000 and with 300 or more shareholders, no trustee
would be appointed unless an interested party applies for such an appoint-
ment, and the court finds that it is in the best interest of the estate to
appoint one.2 77 If the debtor is a corporation with debts exceeding
$1,000,000 and with 300 or more shareholders, the Commission's bill re-
quires the administrator to apply to the Court to determine whether a
trustee should be appointed." 8 Under the Judges' bill, the Director must
appoint a trustee for such a corporation unless the debtor persuades the
court that the protection afforded by a trustee is unnecessary and that the
expense would be disproportionate to such protection. 9 The selection of a
trustee by the Director/administrator is subject to court approval. 20 The
duties of reorganization trustees under both bills are similar, except that
the administrator plays an important role under the Commission's bill.
The duties of a reorganization trustee include filing a schedule of property,
a list of debtor's creditors, and a list of debtor's security holders; making
a report at a meeting of creditors; filing periodic reports concerning the
operation of the business; giving certain forms of notices; preparing a plan
of reorganization or reporting why a plan cannot be filed; and investigating
the acts, conduct, liabilities, and financial condition of the debtor, a duty
requiring court approval under the Judges' bill.a 1 The reports to be pre-
pared by a reorganization trustee are filed with the court under the Judges'
bill and with the administrator under the Commission's bill. Under both
bills, a reorganization trustee or debtor-in-possession must seek authority
to operate the business.a2 Under the Commission's bill, a trustee or debtor-

274. H.R. 31, §4-205(b).
275. H.R. 32, §§4-201, 4-204, 4-205(b).
276. H.R. 32, §8-302(a).
277. H.R. 31, §7-102(a); H.R. 32, §7-102(a).
278. H.R. 31, §7-102(a).
279. H.R. 32, §7-102(a).
280. H.R. 31, §7-102(c); H.R. 32, §7-102(c).
281. H.R. 31, §7-103; H.R. 32, §7-103.
282. H.R. 31, §7-104; H.R. 32, §4-710.
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in-possession must seek such authority from the administrator; should the
administrator deny that authority, then an aggrieved party can file a com-
plaint with the court for authority for the appropriate person to operate
the business.2n Under the Judges' bill, a reorganization trustee or debtor-
in-possession seeks authority to operate the business from the court in the
first instance. 8 4

In the reorganization context, the differences between the two bills,
while significant, follow the same general line of reasoning that a trustee's
judgment to operate the business should be reviewed by a third party.
Perhaps the chief criticism of the Commission's bill is the delay attendant
upon appealing the administrator's denial of authority to operate the busi-
ness. The decision whether to operate the business will be based upon
conflicting views of the facts put forward by competing interests, and it is
difficult to reconcile such a proceeding before the administrator with the
Commission's overall view of the nature of the bankruptcy court and the
function of the administrator:

Those matters that are adversary in nature or that are key to the reorgani-
zation are left to the bankruptcy judge. The administrator does not func-
tion as a hearing officer, and his actions carry no presumption of regularity
... . An example of the type of decision that goes to the heart of the
reorganization process is whether management is to be displaced.m5

It is hard to conceive of a more final displacement of management than
one involving a denial of authority to operate a business.

The administrator's power is even more disturbing in an arrangement
context. A debtor seeking a composition with its unsecured creditors, while
invariably experiencing severe financial difficulties, seeks protection under
the arrangement chapter in order to formulate a plan based upon the
continued operation of the business. A denial of authority to operate the
business by the administrator with the attendant delay of appeal would
result in delay and expense that the arrangement chapter is designed to
avoid.

The Judges' arrangement chapter would also provide for the appoint-
ment of a trustee in a proper case. The presumption is that the debtor will
continue in possession (assuming that the case was not commenced under
another chapter with a trustee having already qualified) .21 Nonetheless, a
party at interest may petition the court to order the Director to appoint a
trustee. 27 As under the reorganization chapter, the trustee or the debtor-
in-possession must seek authority from the court to operate the business.ug

283. H.R. 31, §7-104.
284. H.R. 32, §4-710.
285. COMMISSION REPORT, supra note 7, pt. I at 249.
286. H.R. 32, §8-102.
287. Id.
288. H.R. 32, §4-710.
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D. The Terms Of Plans

The provisions in each bill setting out the elements that a plan of reorg-
anization must or may contain are very similar with two exceptions. '

First, under the Commission's bill the plan may call for delayed participa-
tion of creditors as well as equity security holders, whereas the Judges' bill
permits delayed participation rights only for equity security holders.' "

Second, both bills permit equity security holders to retain an interest
based upon a determination that they will make a contribution important
to the reorganization debtor's operation on a basis which approximates the
value of their interest and the estimated value of their contribution,", but
the Commission's bill extends to general partners as well as individuals in
this regard whereas the Judges' bill covers only equity security holders.2 2

Both bills provide that a plan of reorganization "shall" contain the follow-
ing matters: 293

(1) Provisions altering or modifying rights of creditors generally
or some class of them, whether secured or unsecured, and of equity
security holders generally or some class of them;
(2) Provisions for the payment of administrative expenses;
(3) Provisions specifying which creditors and equity security
holders, if any, are not materially and adversely affected by the
plan;
(4) A provision for payment in cash of the value of claims of any
class of creditors or class of equity security holders which does not
accept the plan, but which is materially and adversely affected by
it;
(5) Provisions prescribing adequate means for executing the
plan;
(6) Provisions respecting the manner of selection of officers,
directors, and voting trustees.

Among the provisions that the plan of reorganization "may" include are
those dealing with the rejection of executory contracts, the amendment of
the charter, and other appropriate provisions not inconsistent with the
statute."'

As stated above, Chapter VIII of the Judges' bill on arrangements has
no counterpart in the Commission's bill. A plan of arrangement may in-
clude provisions modifying the rights of unsecured creditors and secured

289. H.R. 31, §7-303; H.R. 32, §7-301.
290. H.R. 31, §7-303(3); H.R. 32, §7-301(3).
291. H.R. 31, §7-303(4); H.R. 32, §7-301(4).
292. Id.
293. H.R. 31, §7-303; H.R. 32, §7-301.
294. Id.
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creditors with respect to personal property . 5 With respect to liens on
real property, the plan may provide for curing defaults and maintenance
of payments on claims secured by such a lien.29 There is no provision for
modifying the rights of equity security holders. In order to be confirmed,
a plan of arrangement under the Judges' bill must preserve for each se-
cured creditor affected by the plan the value of his claim against property
of the debtor.297 A plan of arrangement may also contain the following: 98

(1) Provisions for specific undertakings of the debtor during any period
of extension;
(2) Provisions for termination of any period of extension;
(3) Provisions for continuation of the debtor's business without supervi-
sion or control of a trustee or creditors' committee;
(4) Provisions for payment of debts incurred after filing;
(5) Provisions for retention of jurisdiction by the court until the terms
of the plan have been performed;
(6) Provisions respecting the assumption or rejection of contracts;
(7) Other appropriate provisions not inconsistent with the provisions of
the statute.

E. The Role Of The SEC

The Commission's bill eliminates the role of the Securities and Ex-
change Commission in reorganization cases. Duties performed by the SEC
would be handled by the administrator. The basis for the Commission's
recommendation is its view that one agency should oversee all aspects of
bankruptcy administration.2 9 The Judges' bill provides for the continuing
role of the SEC as an advisor on the fairness of plans of reorganization."O

X. RAILROAD REORGANIZATIONS AND POLITICAL SUBDIVSIONS

The Judges' bill incorporates virtually all the provisions of the Commis-
sion's bill concerning the adjustment of debts of public agencies and in-
strumentalities and political subdivisions and concerning railroad reor-
ganizations. The most important difference between the two bills (other
than the role of the administrator which has been discussed above) is the
provision in the Commission's bill that railroad reorganization cases would
be brought in the United States district court rather than in the bank-
ruptcy court.29 ' Under the Judges' bill, the bankruptcy court's jurisdiction
will extend to railroad reorganizations.0 2 It seems pointless to create a

295. H.R. 32, §8-301(1)-(2).
296. Id.
297. H.R. 32, §8-304(d)(7).
298. H.R. 32, §8-301.
299. CoMMIssioN REPogr, supra note 7, pt. I at 249.
300. H.R. 32, §7-305.
301. H.R. 31, §9-103.
302. H.R. 32, §10-102.
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court having expertise in bankruptcy and reorganization matters generally
and then to carve out one type of case to be handled by a court of general
jurisdiction. The Commission's theme of economy cannot be reconciled
with its recommendation.concerning jurisdiction in railroad reorganization
cases.

XI. CONCLUSION

This analysis has attempted to highlight some of the more important
provisions of the proposed legislation to reform the bankruptcy laws. Hope-
fully, this discussion will contribute a better understanding of the need for
reform and the shape that reform is beginning to take. Practitioners, schol-
ars, judges, consumer groups and businessmen should respond to Commis-
sion Chairman Harold Marsh's call for debate of the proposed legislation
in an effort to "contribute to greater justice, humanity, and efficiency in
the system of bankruptcy administration in the United States."3 °3

303. COMMISSION REPORT, supra note 7, pt. I, unnumbered pages preceding p. 1.




