CRIMINAL LAW AND CONSTITUTIONAL LAW
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The appellate courts dealt with an overwhelming number of cases in the
area of criminal law during the survey period. In one of these cases, Judge
Clark, speaking for the appellate court in Ware v. State,' spoke in the
finest tradition of the legal profession when he stated:
Even though there is currently a hue and a cry against courts enforcing
our time honored individual rights earned through the blood of American
patriots, we cannot and we shall not yield to such clamor. The courts must
remain the bastion protecting the individual and his rights. This philosophy needs neither preachments nor homolies in support as the basic reason has been eloquently stated in these words: "The rights of the best of
men are secure only as the rights of the vilest and most abhorrent are
protected." People v. Gitlow, 234 N.Y. 132, 158 (136 NE 317), dissenting
opinion.'
Alas! Alas! These words fall on deaf ears in the appellate courts of our
state. If there is any one single theme that runs through the cases in this
area in the survey period it is that our appellate courts, with few exceptions, will overcome any obstacle, including right reason and binding precedent, to affirm a conviction. The entire appellate structure in the criminal law area becomes a kind of gigantic fraud perpetrated on appellants
and their counsel, who approach the bench asking for reasoned decisions
on points of law and get, instead, shallow, result-oriented reasoning
patched together to support an affirmance. 3 In the hands of such a court,
constitutional decisions designed to protect the rights of the accused become traps to ensnare him. Most judges are "affirmance-minded" in the
sense that the appellant comes before the court already adjudged guilty
in a presumably fair trail. There are no judges in our appellate court
system that are not affirmance-minded in that sense. Unfortunately there
appears to be only a small minority of such judges who are also "lawminded," that are willing to anlayze issues with a mind sensitive to the
demands of the legal structure.
One of the great traditions of the common law is that the state must
prove guilt beyond a reasonable doubt in order to convinct an accused.
This great standard, grilled into every law student as the foundation of our
system of criminal justice, took a massive beating in Bostick v. State.' In
* Associate Professor of Law, Walter F. George School of Law, Mercer University. Duke
University (A.B., 1958); Indiana University (M.A., 1962); University of Pennsylvania (J.D.,
1970); Law Clerk, Judge Roger 0. DeBruler, Supreme Court of Indiana (1971-72).
1. 128 Ga. App. 407, 196 S.E.2d 896 (1973).
2. Id. at 412-13, 196 S.E.2d at 899.
3. See Mason v. Balcom, 230 Ga. 838, 199 S.E.2d 313 (1973).
4. 129 Ga. App. 892, 201 S.E.2d 828 (1973).
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this case the appellant was seen drinking beer in a car, which subsequent
investigation revealed had been stolen "about" one week earlier. There was
no evidence that the appellant was driving the car and no evidence concerning his relationship with the other person in the car, who had disappeared. The only other evidence was the accused's testimony that he had
been in the car but did not know the other person or anything about the
car. The reader can guess the verdict: guilty of auto theft. The appellate
court, admitting that the evidence. was "slight," affirmed on the following
reasoning:
Defendant swore he knew nothing about the other black male, who had
since disappeared, and yet he was riding in the car with him and drinking
beer with him in the parking lot. This was enough to lead to the conclusion
that he did, in fact, know that other black male much better than he was
willing to admit. Defendant or the other black male was the driver of the
vehicle after it was stolen, and such driver necessarily knew where he
obtained the car. Riding together in the stolen car, and drinking beer
together indicated an intimacy from which the jury could have concluded
they were joint conspirators.5
In other words, it is a pretty good guess that the appellant was covering
up for his buddy; it is a pretty good guess that one of the two knew it was
stolen; and, if you know something is stolen, it is a pretty good guess that
you stole it yourself. Therefore, this appellant has been proven guilty beyond a reasonable doubt.
The case of Bennett v. State6 demonstrates that our supreme court lacks
no enthusiasm when it comes to affirming convictions. In this case the
defendant was on trial for murder and three crucial pieces of evidence
came in against him. First, an alleged co-conspirator was placed on the
stand and his prior testimony at the commitment hearing was read to him.
He was periodically asked whether or not he had so testified, but he refused
to answer all such questions by asserting his fifth amendment rights. Second, another alleged co-conspirator was put on the stand and the prosecutor read from a prior statement that he had allegedly made to the police
while in custody (not under oath). This witness also refused to confirm or
deny the statement on the basis of his fifth amendment rights. Third, the
state introduced into evidence and read to the jury a statement made by
another alleged co-conspirator to the police while in custody although this
third alleged co-conspirator was not called to the stand nor was any attempt made to prove his unavailability.
The majority found nothing objectionable in this procedure. The
strained reading of the authority relied on will not be detailed here. Justice
Ingram, in a dissent joined by Justices Undercofler and Gunther, put the
5.
6.

Id. at 893, 201 S.E.2d at 829.
231 Ga. 458, 202 S.E.2d 99 (1973).
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matter in proper perspective when he stated that "[t]he majority opinion
of the court plainly overlooks, or ignores, the compelling and essential
demands of the Georgia and United States Constitutions as they must be
applied to the facts of this case." 7 The reader is referred to this dissent,
one of the better opinions written during the survey period, for an analysis
of this area of law.
I.

A.

PRE-TRIAL

Commitment Hearings

In Phillips v. Stynchcombe 8 the court held that it is not error to deny a
commitment hearing to an accused even if he asks for one, in spite of a
detailed statutory scheme which clearly envisages commitment hearing in
all cases unless waived. Presumably officials now have a much easier time
of it in Georgia, since by simply not mentioning that bothersome term
''commitment hearing" they can avoid that step altogether and get on with
the finding of guilt. Once again, only the dissents by Justice Gunther and
Justice Ingram light up an otherwise bleak and unscholarly opinion. Apparently the majority of the court is unwilling or unable to distinguish the
cases cited, in which no commitment hearing was in fact held, from the
instant case, where the opinion rests on the assumption that a commitment hearing was requested and denied.
B.

Search And Seizure-Search Warrants

In Brown v. State' the source of the informant's information was not
mentioned on the affidavit, an error which would normally call for exclusion of the evidence seized under the warrant.' 0 In this case the court,
relying on the fact that the informant allegedly saw a drug sale a week
earlier and knew where the narcotics were hidden, and the fact that the
officer knew the defendant had a prior drug arrest, upheld the search. In
this case the drugs were found about 22 steps from the back door in some
bushes. When the police asked to whom the drugs belonged, the defendant
"laughed" and said that they belonged to the "Mafia." Judges Bell, Deen,
and Quillian got the last laugh in this case, however, by finding that this
statement by the appellant authorized his conviction because it was "evidence" that the appellant had knowledge of the drugs.
C. Search And Seizure- Warrants
In Brewer v. State" police officers responded to three calls concerning a
7. Id. at 463, 202 S.E.2d at 103.
8. 231 Ga. 430, 202 S.E.2d 26 (1973).
9. 130 Ga. App. 11, 202 S.E.2d 268 (1973).
10. See Bell v. State, 128 Ga. App. 426, 196 S.E.2d 894 (1973).
11. 129 Ga. App. 118, 199 S.E.2d 109 (1973).

MERCER LAW REVIEW

[Vol. 26

noisy party. The music was coming from the second story and officers went
up outside steps to an open doorway (there may have been a closed screen
door). The officers smelled the odor of marijuana and saw a room full of
smoke. When they reached the door, one of the occupants of the room
backed up and threw a package under the sofa. The officers entered, moved
the couch, and found several packages of marijuana. The appellate court
reversed the conviction of all concerned because "[tihe odor of marijuana
is not in itself sufficient circumstantial evidence to constitute probable
cause, much less a conviction.' 2 The court additionally found that no
valid arrest could have been made for keeping a disorderly house because
the statutory requirements for such an offense, Ga. Code Ann. §26-2614
(Rev. 1972), were not met.
D.

Search And Seizure-Consent

The most important case in this area during the survey period is of
course Schneckloth v. Bustamonte,'3 in which the Supreme Court of the
United States analyzed the area of consent in some detail. In Brand v.
State 4 the court adopted the teachings of Schneckloth and quoted the
relevant passage from that case as follows:
"[Wlhen the subject of a search is not in custody and the state attempts
to justify a search on the basis of his consent, the Fourth and Fourteenth
Amendments require that it demonstrate that the consent was in fact
voluntarily given, and not the result of duress or coercion, expressed or
implied. Voluntariness is a question of fact to be determined from all the
circumstances, and while the subject's knowledge of a right to refuse is a
factor to be taken into account, the prosecution is not required to demonstrate such knowledge as a prerequisite to establishing a voluntary consent." 5
In other words, the police do not have to inform a citizen of his right not
to be searched prior to seeking consent, and whether or not the "assent"
was truly legal "consent" is a matter for contextual determination. Unfortunately, those "contextual" decisions have a way of ending up in affirmances most of the time, regardless of the merits of the case. For example,
in Guest v. State," a decision handed down just prior to Schneckloth but
using the same test, a unanimous court held that there was consent to a
search where the officer testified that the appellant invited him in to
search after the officer had "kicked" on the door. Furthermore, although
the motion to suppress alleged that the appellant was uneducated, of low
12.
13.
14.
15.
16.

Id. at 120, 199 S.E.2d at 112.
412 U.S. 218 (1973).
129 Ga. App. 747, 201 S.E.2d 180 (1973).
Id. at 748, 201 S.E.2d at 181, citing 412 U.S. at 248.
230 Ga. 569, 198 S.E.2d 158 (1973).
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intelligence, and had previously been committed to a hospital for the insane, the court made a "contextual" decision that he was able to waive his
constitutional rights because, as the officer testified, the appellant was
able to talk with him "all right," and acted normal.
E.

Confessions

In Williams v. State 7 the accused was 16 years of age and "somewhat
mentally retarded." He was given his Miranda warnings in the presence
of his mother and, after a conference with her, confessed. The court held
this to be a valid waiver, although as usual in affirmance situations, little
reasoning or relevant precedent was considered. The case can be read to
stand for the proposition that a 16 year old mentally retarded defendant
is as capable of waiving his rights as the next fellow, which would remove
the last possible bit of protection to the accused that the Miranda decision
attempted to erect; or it could be read to mean that an accused's mother
is capable of waiving the accused's rights, a constitutional innovation of
some magnitude.
In Moore v. State"s the appellant objected to the use of his confession
on the grounds that it was obtained after police officers had falsely told
him that they had found the murder weapon. He contended that this
confession was based on fraud and was therefore inadmissible under the
provisions of Ga. Code Ann. §38-408 (Rev. 1974), which states that
"[a]dmissions obtained by constraint, or by fraud, . . .are not proper
evidence."' 9 The court held this section to be applicable to civil cases only,
and reiterated its previous statements that confessions obtained by artifice, trick, or deception are admissible.
F.

Indictments

°

In Black v. Caldwell the supreme court settled an important issue in
our law concerning the proper relationship between the recidivist criminal
statutes and the relatively new two-step felony procedure in which the
guilt stage is separated from the sentencing stage."' Prior to 1970 when an
accused was charged under a recidivist statute it was necessary to allege
in the indictment and prove the prior convictions as elements of the offense
charged. The question is, when the guilt stage is separated from the sentencing stage, as it now is in Georgia, is it still necessary and/or proper to
include the prior convictions in the indictment and to prove those prior
convictions as elements of the offense charge at the trial? The answer to
this question is yes to the first part and no to the second. The court stated:
17.
18.
19.
20.
21.

231 Ga. 508, 202 S.E.2d 433 (1973).
230 Ga. 839, 199 S.E.2d 243 (1973).
GA. CODE ANN. §38-408 (Rev. 1974).
231 Ga. 589, 203 S.E.2d 208 (1974).
GA. CODE ANN. §27-2534 (Supp. 1973).
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We hold that the two-step felony procedure was devised and enacted ...
for the express purpose of prohibiting disclosure of prior convictions to the
jury during the first phase of the trial. We conclude that the legislature
intended that any prior convictions be disclosed to the jury only at the
second or sentencing phase of the trial. We also hold that since July 1,
1970, making such a disclosure, without a waiver, during the first phase
of the trial is reversible error.22
On the other hand:
We hold that even under our two-step felony procedure statute an accused
cannot receive a sentence greater than that prescribed by law for the crime
for which he was indicted and convicted. For one to receive recidivist
punishment he must have been indicted under a recidivist statute, his
prior convictions having been considered by the Grand Jury and having
been included in the indictment.3
Thus:
Under our two-step procedure one myst be indicted as a recidivist in order
to impose recidivist punishment, but the recidivism of the accused must
not be disclosed during the first phase of the trial and24 may only be
disclosed after conviction at the second phase of the trial
In the case of Wingfield v. State25 the court held that a motion to quash
an indictment charging several distinct sex crimes (rape, assault with intent to rape, and aggravated assault with intent to rape) would not lie, and
sustained the conviction. The court in Wingfield, in its affirmance fever,
got confused and held that "since rape and aggravated assault are crimes
of a similar nature, and of the same class or species, they may be joined
in a single indictment," 6 and therefore properly tried together. On a motion for a rehearing, however, the court more judiciously stated that a
motion to quash was not the proper procedural move in this case, but that
a motion to sever should have succeeded. In Booker v. State" the court
later faced a similar situation and reversed the trial court's refusal to grant
a severance, holding:
[W]here the separate crime did not arise out of the same conduct, did
not involve the same victims or witnesses and the evidence of one would
not be admissible on the trial of the other, the judgment of the trial court
overruling the motion to sever was error as constituting an abuse of discretion.n
22.
23.
24.
25.
26.
27.
28.

231 Ga. at 592, 203 S.E.2d at 212.
Id. at 592-93, 203 S.E.2d at 212.
Id. at 593, 203 S.E.2d at 212.
231 Ga. 92, 200 S.E.2d 708 (1973).
Id. at 100, 200 S.E.2d at 716.
231 Ga. 598, 203 S.E.2d 194 (1974).
Id. at 599, 203 S.E.2d at 195.
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In Marchman v. State9 a fatal variance between the allegations in the
indictment and the proof adduced at trial led to a reversal of conviction
of theft by taking. In this case "the indictment charged that the defendant
• .. took one Narvo Avionics, Mark 16 Nov./Com., Serial No. 11FM7
.... ,"30 The trial testimony indicated that the stolen item was a "Mark
16, made by Narco National Aeronautical Company."'" The state argued
that the "v" in Narvo was simply a clerical error and that the doctrine of
idem sonans should be applied, but the court held this to be a fatal variance, finding "no" valid distinction between the variation in a serial number or in the date or in the license number of an automobile and a variation
in the name of an object or the trade name thereof."" As the court pointed
out, an exception to the rule of fatal variance would occur if the stolen item
had been identified at the trial as the same one mentioned in the indictment, but in this case no such identification was made.
G.

Extradition

Several extradition cases arose during the period challenging various
aspects of extradition law. In Graham v. State 3 the appellant challenged
his extradition to Tennessee to face a sentence on a misdemeanor charge.
The appellant had never served the sentence because at the time of the
misdemeanor conviction he had been serving a sentence in a federal penitentiary in Georgia. A year and a half after he was released from the federal
penitentiary, extradition proceedings were initiated against him by Tennessee. His arguments that a misdemeanor conviction is not extraditable,
and that he should not be extradicted as a matter of equity because he had
married, started a family and obtained work in the interim, were dismissed
by the court. Ga. Code Ann. §44-403 (Rev. 1957) provides that extradictable offenses are "treason, felony or other crime" which includes misdemeanors according to the court, and the equitable considerations would
not bar the extradition. 4
In Anderson v. Rothm the appellee contested the legality of his arrest in
Georgia for extradition to Louisiana on the grounds that he was not a
fugitive from justice because he had been transferred to Georgia from
Louisiana by the army. The superior court discharged the appellee from
custody, but, on appeal, the supreme court reversed, holding that the
manner in which a person leaves the demanding state is irrelevant and that
the fact that he is charged with a crime in one state and found in another
is all that is necessary to be a fugitive from justice.
29.
30.
31.
32.
33.
34.
35.

129 Ga. App. 22, 198 S.E.2d 425 (1973).
Id. at 23, 198 S.E.2d at 426.
Id.
Id. at 24, 198 S.E.2d at 427.
231 Ga. 820, 204 S.E.2d 630 (1974).
GA. CODE ANN. §44-403 (Rev. 1957).
231 Ga. 369, 202 S.E.2d 91 (1973).
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Finally in Nevil v. Tyson- the appellee successfully argued at the trial
level that his extradition papers were not in order where the information
and affidavit in support thereof were executed in the presence of a notary
public rather than a magistrate. This decision was reversed on appeal by
a unanimous supreme court which held that under the provisions of the
Uniform Criminal Extradition Act 7 such an information was adequate
although- a magistrate would be required under the appropriate act of
Congress.
H.
A.

TRIAL

Jury Composition

White v. State8 demonstrates, among other things, the difficulties of
being an attorney in Georgia. Armed with unassailable constitutional
ammunition in the form of Alexander v. Louisiana,9 attorneys for appellant confidently attacked the composition of the jury lists only to find their
case neither mentioned nor dealt with in the opinion affirming their
client's conviction. For an analysis of this case, the reader is referred to
White v. Georgia0 where Justice Brennan, dissenting from a denial of the
appeal for want of a substantial federal question, discusses the issues.
B.

Voir Dire

In Lundy v. State," the defense counsel attempted to question the prospective jurors on voir dire concerning their attitude toward the supreme
court and whether they thought that the court had gone too far in protecting criminals. A juror was also asked whether or not he understood that
an indictment is an accusation only and not indication of guilt or innocence. Both of these lines of questioning were cut off by the trial judge and
the appellate court upheld the trial court's action on the grounds that the
first question was irrelevant since it is only relevant whether or not a juror
will follow the law, not whether he agrees with it or not, and that the
second question constituted a technical legal question regarding the presumption of innocence which is -best left to the judge to cover.
C.

Cross-Examination-RapeVictim

In Lynn v. State 2 a unanimous court adopted, or readopted, depending
on your point of view, the rule that the victim of an alleged rape may not
36, 230 Ga. 438, 197 S.E.2d 340 (1973).
37. GA. CODE ANN., ch. 44-4 (Rev. 1957).
38. 230 Ga. 327, 196 S.E.2d 849 (1973).

39.

409 U.S. 625 (1972).

40.

414 U.S. 886 (1973) (Brennan, J., dissenting).

41.

130 Ga. App. 171, 202 S.E.2d 536 (1973).

42.

231 Ga. 559, 203 S:E.2d 221 (1974).
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be cross-examined as to specific acts of prior sexual intercourse with men
other than the defendant for either impeachment purposes or on the issue
of consent. The court here adopted the majority rule followed in most
jurisdictions and laid to rest the anomalous case of Frady v. State 3 which
had muddied the waters in this area. As the court in this case stated: "[Ilt
was our opinion that this is the settled law of Georgia as established by
the unanimous cases cited in the majority opinion of Andrews v. State, 196
Ga. 84 ...
D. Jury Charge
In Reed v. State,4 5 a case of first impression, the court held that the trial
court erred in failing to instruct the jury that the state had the burden of
proof on the question of entrapment. The trial court correctly charged the
jury on the substantive law of entrapment, and then proceeded to charge
on the burden of proof generally. Relying on several federal decisions" to
the effect that such a charge is capable of confusing the jury concerning
the matter of who had the burden of proof on entrapment in such a situation, the court reversed the conviction. The court discussed and discarded
possible analogies between the charge called for here and the different
standards employed in charges on alibi and insanity defenses.
In Holcomb v. State41 the court dealt with the proper interpretation of
the Georgia criminal code which provides:
A person commits armed robbery when, with intent to commit theft, he
takes property of another from the person or the immediate presence of
another by use of an offensive weapon. The offense robbery by intimidation shall be a lesser included offense in the offense of armed robbery.'4
In several prior cases the court had stated that no charge to the jury on
robbery by intimidation was necessary where the appellant was convicted
of armed robbery since "the evidence would not authorize a conviction"
of robbery by intimidation. In the instant case, realizing that the statute
unequivocally states that robbery by intimidation is a lesser included offense of armed robbery, and that evidence of armed robbery would therefore obviously authorize a conviction for the lesser included offense, the
court withdrew the above holdings and stated that no charge was necessary
because the evidence did not demand a charge of robbery by intimidation.
In other words, the jury is authorized to find an accused guilty of the lesser
crime but there is no need to tell them that (unless the evidence demands
43. 212 Ga. 84, 90 S.E.2d 664 (1955).
44. 231 Ga. at 559, 203 S.E.2d at 222.
45. 130 Ga. App. 659, 204 S.E.2d 335 (1974).
46. Pratti v. United States, 389 F.2d 660 (9th Cir. 1968); Notaro v. United States, 363
F.2d 169 (9th Cir. 1966); United States v. Landry, 257 F.2d 425 (7th Cir. 1958).
47. 230 Ga. 525, 198 S.E.2d 179 (1973).
48. GA. CODE ANN. §26-1902 (Rev. 1972).
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it). In Ward v. State9 the court held in similar fashion that a failure to
charge on aggravated assault with intent to rape was not error in a rape
conviction case, because, as in the Holcomb case, the evidence did not
demand a charge on the lesser included offense. This conclusion is even
more puzzling since according to Ga. Code Ann. §26-1303:
A person may be convicted on an assault with intent to commit a crime
if the crime intended was actually committed as a result of the assault but
may not be convicted of both the assault and completed crime.
In Grace v. State5 the appellant, on trial for murder, raised the defense
of insanity. He introduced into evidence a physician's certificate to the
effect that he had been mentally ill with acute paranoid schizophrenia and
had been in need of hospitalization at a psychiatric hospital some years
before the incident in question, and further evidence that he was discharged from Central State Hospital under the label "discharged other
than restored." The hospital diagnosis at the time of entry was that the
appellant was "acutely psychotic with hallucinations and delusions."
However, the doctor testified that he "improved greatly" after being
placed on medication and that if he had regressed "he probably would have
been back." That was enough for the court:
Since the evidence presented showed that the conditions justifying the
appellant's hospitalization for mental illness no longer existed, the burden
of proof of insanity was properly placed upon the appellant, and the trial
court did not err in failing to instruct the jury that the state had the
burden of proving his sanity."
The court held that since no actual "adjudication" of insanity had been
made, the trial court charged correctly when it instructed the jury that
When in a criminal trial the defendant sets up as a defense that he was
insane or of unsound mind at the time of the alleged crime, the burden is
upon him to establish this defense, not beyond a reasonable doubt, but
the reasonable satisfaction of the jury by a preponderance of the evidence. 13
Justice Ingram, dissenting, presents an interesting and detailed analysis
of this question.
In Riley v. State5 the appellant was convicted of the offense of burglary
under an indictment that charged he entered the Emory University Clinic
building "without authority and with intent to commit a theft therein."
49.
50.
51.
52.
53.
54.

231 Ga. 484, 202 S.E.2d 421 (1973).
GA. CODE ANN. §26-1303 (Rev. 1972).
231 Ga. 113, 200 S.E.2d 248 (1973).
Id. at 115, 200 S.E.2d at 249.
Id. at 118, 200 S.E.2d at 251.
130 Ga. App. 181, 202 S.E.2d 533 (1973).
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The appellant had been apprehended in an office in the clinic building
with his hand in a pocketbook on the desk. Four dissenting judges would
have reversed this conviction on the ground that there was no wrongful
entry, i.e., entry without authority, because it was undisputed that the
clinic building was open to the public at the relevant time and that the
entry in question was thereby authorized. The majority disagreed with this
view, holding that "a defendant who is charged with burglary in that he,
with intent to commit a theft, did enter, without authority, a certain
building, may be convicted on proof that he entered a part of the building
or one room of the building."5 The majority did imply that a special
demurrer to the indictment would have been successful because a defendant is normally entitled to know the specifics of the crime charged, but
in the absence of such demurrer the evidence in this case was sufficient
for conviction.
E. Effective Assistance of Counsel
The survey period contained the usual attacks on the effectiveness of
counsel. The courts followed their prior practice of stressing the importance of the right to effective representation," while emasculating that right
by applying a standard which makes any warm body admitted to practice
who tries hard an "effective" counsel. As the court stated in Sewell v.
State:57
Mitchell v. Smith, 229 Ga. 781 (194 S.E.2d 414) addresses itself to this
point and, citing Hart v. State, 227 Ga. 171(10) (179 S.E.2d 346) and
Williams v. Beto, 354 F.2d 698, holds that "generally relief will be granted
only when the trial was a farce, or a mockery of justice, or was shocking
to the conscience of the reviewing court, or the purported representation
was only perfunctory, in bad faith, a sham, a pretense.""
Surprisingly, the court departed from this standard and granted relief in
McCauliffe v. Rutledge 9 in which the attorney admitted his representation
was ineffective because he neglected to obtain a timely extension in filing
the transcript which failure caused the appeal to be dismissed. The court
stated:
The result to the appellant was the same as though the attorney had
abandoned the appeal or otherwise failed in his role of advocate on appeal.
An attorney who through negligence, ignorance, or misinterpretation of
55. Id. at 182, 202 S.E.2d at 535.
56. "The right to counsel is [the accused's] most vital and precious right since any other
rights the accused may possess will remain sterile unless he had effective counsel to assert
them in his behalf." McCauliffe v. Rutledge, 231 Ga. 1, 3, 200 S.E.2d 100, 101 (1973), as
quoted in Pitts v. Glass, 231 Ga. 638, 639, 203 S.E.2d 515, 517 (1974).
57. 130 Ga. App. 740, 204 S.E.2d 524 (1974).
58. Id. at 741, 204 S.E.2d at 525.
59. 231 Ga. 745, 204 S.E.2d 141 (1974).
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the law as contended here, fails to perform routine duties resulting in a
dismissal of his client's appeal, thereby denying such client a right of
review after conviction cannot be said to be rendering effective assistance.
The result is the same as no assistnace at all.'
The provisions of Ga. Code Ann. §6-804 (Rev. 1964) which state that "any
application . . . for an extension must be made before expiration of the

period for filing as originally prescribed or as extended by a permissible
previous order," have been held mandatory in a long line of cases. However, it now appears that where the failure to apply for an extension in a
timely manner is due to negligence, ignorance, or misinterpretation of the
law, the appellant will be granted the right to file an out of time appeal
based on the theory that he received ineffective assistance of counsel. It is
difficult to quarrel with the result in this case, but justifying the result on
the theory of ineffective assistance of counsel serves to highlight the injustice of the general standard for "effective assistance" quoted above. Surely
there are many mistakes made at the trial level because of negligence,
ignorance, or misinterpretations of law (mistakes which are easily and
definitively recognizable as such), but these mistakes go unremedied in the
general case.
1 the appellate
In a somewhat incredible case in this area, Davis v. State,"
court found no conflict of interest in a case where one public defender was
assigned to defend two persons tried jointly for auto theft, in spite of the
fact that one of the defendants had four prior convictions for auto theft.
One can imagine the single-minded fervor with which an attorney would
attack the conviction record of the co-defendant in an effort to shift culpability from his own client. However, sad to say, the fact that the attorney
could employ no such strategy because he was forced to defend both defendants made no impression on the appellate court, which apparently felt
that since there was in fact no attempt to separate the defenses at trial,
there was no conflict of interest confronting the attorney-an interesting
piece of convoluted reasoning.
F.

Guilty Pleas

In Huff v. Barnett 2 the issue was stated by Justice Undercofler to be
whether the trial court may accept a guilty plea without first addressing
the defendant personally and determining that the plea is made voluntarily with an understanding of the nature of the charge and consequences
of the plea and entering the same of record for any review that may be
later sought . . . . In the instant case it was stipulated that the trial court
gave no precautionary instruction of any kind to the defendant . . ..
60. Id. at 746, 204 S.E.2d at 142.
61. 129 Ga. App. 796, 201 S.E.2d 345 (1973).
62. 230 Ga. 446, 197 S.E.2d 345 (1973).
63. Id.
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One might naively think that this question had already been decided in
Georgia. After all, in Purvis v. Connell,4 a "sacred" full bench opinion, the
court stated:
It is clear from the majority Boykin opinion and also from its dissenting
opinion that a state trial judge, in accepting a plea of guilty, . . . has the
same duty. . . that a federal trial judge has under Rule 11 of the Federal
Rules of Criminal Procedure. That rule, in essential part, is as follows:
"The court . . . shall not accept [a plea of guilty] without first addressing the defendant personally and determining that the plea is made voluntarily with understanding of the nature of the charge and the consequences of the plea . . . . The court shall not enter a judgment upon a
plea of guilty unless it is satisfied that there is a factual basis for the
plea.""5
But, surprisingly, as we learn in Huff, if the trial court does not fulfill this
duty, it is all right.
In two cases decided the same day the question arose concerning the
possibility of waiving the right to withdraw a guilty plea before the judgment is pronounced. In both cases the appellants attempted to withdraw
their guilty plea prior to the pronouncement of the judgment. In Ware v.
State" the appellant was intensively interrogated concerning her guilty
plea and advised of her statutory right to withdraw her plea at any time
before the pronouncement of judgment. She was then asked whether she
wished to withdraw her plea to which she answered in the negative. When
the case was called some weeks later for sentencing she attempted to
withdraw her plea but the court declined on the theory that she had waived
her right to withdrawal in the previous hearing. In an excellent opinion,
Judge Clark traced the history of the statutory right to withdrawal of a
guilty plea and found that there had been no effective waiver of that right
in the instant case. In Farmer v. State7 the same trial judge advised an
appellant that "he had the right to withdraw the plea at that time or after
sentence was stated and imposed but before signing it and filing it with
the clerk, and that he could waive this right to withdraw the plea after
announcement but before signing and filing." 8 The appellant, after intensive questioning concerning this right, apparently agreed to waive his
rights in this area. However, after imposition of the sentence but before it
was delivered to the clerk, the appellant attempted to withdraw his plea,
which request was denied. The appellate court reversed finding that on the
record it was clear that the court below "would not allow appellant to plead
64.
65.
66.
67.
68.

227 Ga. 764, 182 S.E.2d 892 (1971).
Id. at 766-67, 182 S.E.2d at 894.
128 Ga. App. 407, 196 S.E.2d 896 (1973).
128 Ga. App. 416, 196 S.E.2d 893 (1973).
Id. at 416, 196 S.E.2d at 894.
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guilty unless he waived his right to withdraw it after oral announcement
of the sentence .

. . . "9

As the court continued:

This is not to hold that there can be no waiver of the right. The contrary
is clearly provided by Code §102-106. However, it is equally clear that
there is an effective waiver only when it is wholly voluntary and comes
from the defendant without any solicitation or coercion whatsoever from
either the state or the court.7 0
HI. POST-TRIAL
In Shockley v. State7' the court denied a motion for a new trial without
a hearing. The supreme court reversed and stated:
Our statutes are replete with statements such as "hear and determine.
all motions for new trial" (Code §24-2618) and "until the motion for a new
trial is heard and decided" (Code §70-308) as well as the language of
Code Ann. §70-301 which clearly import that a movant for a new trial is
entitled to a hearing, and these statements are consonant with the
constitutional requirements for procedural due process.72
In Wade v. State73 a jury found the appellant guilty on all three counts
of the indictment. On the sentencing verdict, the jury gave the appellant
two years on each count but the words "[tihese sentences to be served
consecutively" had been obliterated. The trial judge imposed a sentence
of two years on each count to run consecutively. Did the judge have the
power to so sentence? The court held that the trial judge did not have such
power. Construing Ga. Code Ann. §§27-2502 (Rev. 1972), 27-2534 (Supp.
1973), and 27-2510 (Rev. 1972) together, the court thought it clear that
a trial judge does not have legal authority to say whether sentences imposed by a jury in a multi-count indictment shall run concurrently or
consecutively. Under our present statutes that function is solely within the
province of the jury, because the jury fixes the "total punishment" for a
person convicted on one or more counts in a multi-count indictment.7
Two justices dissented to this ruling:
The power of the court to specify sentences shall run consecutively is
derived from the common law. Georgia statutes have not altered this
power. The only change is that sentences now run concurrently, rather
than consecutively, when it is not specified otherwise."2
69.
70.
71.
72.
73.
74.
75.

Id. at 417, 196 S.E.2d at 894.
Id.
230 Ga. 869, 199 S.E.2d 791 (1973).
Id. at 869, 199 S.E.2d at 792.
231 Ga. 131, 200 S.E.2d 271 (1973).
Id. at 134-35, 200 S.E.2d at 274.
Id. at 135. 200 S.E.2d at 275.
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6 the appellant argued that the
On the other hand, in Bowman v. State"
trial judge erred when he imposed a sentence himself after the jury was
unable to agree on a sentence in 31 minutes of deliberation. According to
Ga. Code Ann. §27-2534 (Supp. 1973), "[ilf the jury cannot, within a
reasonable time, agree to the punishment, the judge shall impose a sentence within the limits of the law . .. ."I The majority held that such an
action by the trial judge was not unreasonable.
8 the appellant asserted that he had been denied
In Wade v. State"
the
right to appeal his conviction and sentence because the trial transcript had
been lost. The supreme court overruled the lower court and agreed with
the appellant. As the court stated:

Code Ann. § 6-805(a) provides that in all felony cases, the transcript of
evidence and proceedings shall be reported and prepared as provided in
Code § 27-2401. Code § 27-2401 provides that in the event of a jury returning a verdict of guilty in a felony case, the testimony shall be entered on
the minutes of the court or in a book to be kept for the purpose. Both of
these statutes use the word "shall", and Code § 27-2401 makes it the duty
of the state to file the transcript with the clerk of the trial court when the
jury renders a verdict of guilty in a felony case.
We therefore hold that the appellant has been effectively denied his
7
right to appeal because a transcript of his trial is not available to him. '
After Georgia's death penalty was struck down in Furmanv. Georgia and
Jackson v. Georgia80 the legislature lost no time in passing more death
penalty legislation aimed at correcting the faults in the previous statutory
scheme. In Coley v. State' our supreme court considered this new statutory scheme and found that it did meet current consititutional guidelines.
The court cogently stated that the threshold question is "whether only
mandatory death sentences will pass constitutional muster or whether
there is some constitutionally acceptable area in which the states may
legislate between arbitrary imposition on the one hand and mandatory
imposition on the other." ' As the court pointed out, it would have to be
clairvoyant to be certain of what kind of scheme short of mandatory imposition would be acceptable to the United States Supreme Court because
of the confused and multiple decision in Furman. The Georgia court held
that some discretion is inherent in all areas of our judicial system and that
the discretion left in the current capital punishment legislation is con76.
77.
78.
79.
80.
81.
82.

231 Ga. 220, 200 S.E.2d 880 (1973).
GA. CODE ANN. §27-2534 (Supp. 1973).
231 Ga. 131, 200 S.E.2d 271 (1973).
Id. at 133, 200 S.E.2d at 273.
408 U.S. 238 (1972).
231 Ga. 829, 204 S.E.2d 612 (1974).
Id. at 833, 204 S.E.2d at 615.
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trolled and guided to an extent which meets current constitutional guidelines. Justice Gunter, in dissent, argued that, in fact, the new statutory
scheme allows almost total discretion and should be struck down. 3
IV.

FIRST AMENDMENT

A.

Obscenity

The most noteworthy case in the obscenity area during the survey period
was the United States Supreme Court's attempt to redo the law of obscen84 This article is
ity in a group of decisions headed by Miller v. California.
not the place to analyze the new approach to obscenity outlined by the
Supreme Court, which, in this writer's opinion, was ill-conceived and
poorly analyzed, but the effect on Georgia law should be traced. The first
case in Georgia following the Miller cases was the truly laughable (except
to the appellant) case of Jenkins v. State5 in which our supreme court
ignored the law, reason, and good taste in holding that a jury had the power
to find the acclaimed film "Carnal Knowledge" obscene. That opinion,
which combines in rather rare fashion a ridiculous result with inept reasoning, was reversed by the United States Supreme Court in a 9 to 0 decision
written by Justice Rehnquist, who could scarcely conceal his incredulity
at the reading of Miller given by the Georgia court.
The key case of the survey period in this area is Slaton v. ParisAdult
Theatre I,"8 a case remanded to the Georgia court by one of the companion
cases of Miller v. California.7 In an attempt to tighten the definition of
obscenity and remove some of the vagueness and overbreadth from the
area, the Supreme Court in Miller added a requirement that state statutes
regulating obscenity be carefully limited and tightly drawn:
[W]e now confine the permissible scope of such regulation to works which
depict or describe sexual conduct. That conduct must be specifically defined by the applicable state law, as written or authoritatively construed."8
In the Slaton remand the court was faced with the question of whether or
not the Georgia statutes defining obscenity" which had been written to
conform to an earlier version of the obscenity test, that enunciated in
Memoirs v. Massachusetts,383 U.S. 413 (1966), was still valid under the
.83. For an informative discussion of this case and the general state of capital punishment
legislation after Furman, see Note, Discretion and the Constitutionality of the New Death
Penalty Statutes, 87 HAav. L. REv. 1690 (1974).
84. 413 U.S. 15 (1973).
85. 230 Ga. 726, 199 S.E.2d 183 (1973).
86. 231 Ga. 312, 201 S.E.2d 456 (1973).
87. 413 U.S. 15 (1973).
88. Id. at 24.
89. GA. CODE ANN. §26-2610(b) (Rev. 1972).
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new Miller guidelines. The Miller case basically changed the test for obscenity and called for more specificity in the statutory scheme as written
or construed. The Georgia court, in Slaton, held that the Georgia statute
had been construed in accordance with Miller, through some kind of prescience, and therefore met the specificity test required by Miller. The fact
that the Miller approach changed the basic test for defining obscenity,
which might have caused the court to pause, was handled by merely adding a prong to the obscenity test in Georgia. It appears that Georgia now
has a more liberal standard for the sale of sexual materials than is called
for in Miller. Of course, the United State Supreme Court can only set
minimums in this area and any state is free to allow and even encourage
hardcore pornography if it so desires. But given the prior approach of our
courts it is a little strange to see Georgia on the liberal side of the Miller
decision. The basic guidelines for determining whether material is obscene
in Georgia are stated by the courts as follows:
Applying contemporary community standards and considering the material or film as a whole, the average person would find: (a) its predominate interest is to a pruient interest in sex; (b) the material or film is a
patently offensive depiction or description of sexual conduct, embodying
a shameful or morbid interest in nudity, sex or excretion, and going substantially beyond customary limits of candor in describing or representing
such matters; (c) the material or film taken as a whole lacks serious
literary, artistic, political or scientific value; and, (d) the material or film
taken as a whole is utterly without redeeming social value. 0
As can be seen by this standard, the state must prove that the allegedly
obscene material is "utterly without redeeming social value" in order to
convict a defendant under this statute, although the Miller case
specifically disapproved that standard on the ground that making the state
prove a negative, that is, that some material is utterly without redeeming
value, was too difficult. The court also held that the following standards
apply in light of the United States Supreme Court's decisions: (1) the
"community" by which the standards for obscenity are to be judged is not
the local community, nor the national community, but the state of Georgia; (2) where the materials themselves are available for inspection by the
fact-finder, the prosecution need not introduce expert testimony; and (3)
there is no exemption from obscenity prosecution on the basis that the
material is being exhibited to consenting adults only.
B.

Profanity

In Breaux v. State" a challenge was made to Ga. Code Ann. §26-2610(b)
90.
91.
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(Rev. 1972) which provides that "[a] person who commits any of the
following acts is guilty of a misdemeanor: . . .(b) Without provocation,
uses obscene and vulgar or profane language in the presence of a female
or of a male under the age of 14 years ... ."I' It is difficult to conceive
how this question could be adequately answered without an analysis of
93
Cohen v. California,
Gooding v. Wilson, 4 and Rosenfeld v. New Jersey."
Our supreme court managed this trick however, turning an interesting and
close question of first amendment rights into unilluminated mush. In a
burst of first amemdment scholarship the court stated that "[llanguage
is obscene, vulgar or profane when, under the circumstances and manner
in which such utterance was made, it would clearly offend a reasonable
person's sense of decency."" Now there is a tightly drawn definition protective of our first amendment rights. One can say anything he wants in this
state as long as he does not "offend a reasonable person's sense of decency." This opinion, if appealed, would appear to have as much of a
chance of succeeding before the United States Supreme Court as did
Jenkins v. State, the above mentioned "Carnal Knowledge" case. The
question, if properly analyzed, is close, but there is no closeness left by this
opinion. 97
C.

Protests

In Daniel v. State98 several students in a protest action "remained on
public school premises after having been directed to depart." 9 The conviction was under Ga. Code Ann. §26-1503(b)(3) (Rev. 1972) which states:
(b) A person commits criminal trespass when he knowingly and without
authority:
(3) Remains upon the . . . premises of another person, .
after receiving notice from the owner or rightful occupant to depart. '"
This statute was attacked on its face and as applied because the language
of the statute seems to make it a misdemeanor to refuse to leave a public
place when ordered to do so, regardless of the reasons for the request to
leave, or of the possible infringement of first amendment rights. One might
92. GA. CODE ANN. §26-2610(b) (Rev. 1972).
93. 403 U.S. 15 (1971).
94. 405 U.S. 518 (1972).
95. 408 U.S. 901 (1972)
96. 230 Ga. at 508, 197 S.E.2d at 696.
97. For a recent Supreme Court treatment of this area, see Lewis v. New Orleans, 415 U.S.
130 (1974).
98. 231 Ga. 270, 201 S.E.2d 393 (1973).
99. Id.
100. GA. CODE ANN. §26-1503(b)(3) (Rev. 1972).
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think that interesting first amendment questions would be raised by such
an appeal, especially in light of the obvious fact that
[ajlthough a statute may be neither vague, overbroad, nor otherwise
invalid as applied to the conduct charged against a particular defendant,
he is permitted to raise its vagueness or unconstitutional overbreadth as
applied to others. And if the law is found deficient in one of these respects,
it may not be applied tohim either, until and unless a satisfactory limiting
construction is placed on the statute. The statute, in effect is stricken
down on its face. This result is deemed justified since the otherwise continued existence of the statute in unnarrowed form would tend to suppress
constitutionally protected rights. 1 '

Apparently the court's interest was not engaged either by the sentitive first
amendment area or by the fact that the appellant's argument might have
been based on sound constitutional principles. The entire treatment of this
complex area took five sentences:
The appellants attacked the statute § 26-1503 as being unconstitutional
on its face and as applied. We hold that the statute as written is not
unconstitutional and that it has not been applied in an unconstutional
manner in this case.
The appellants also contend in this case that they were denied freedom
of speech and freedom to peaceably assemble together and seek a redress
of their grievances. A reading of the transcript of the testimony shows that
this contention is wholly without merit. These freedoms must be exercised
within a framework of order, and the conduct employed in exercising these
freedoms must not constitute a trespass upon property owned or occupied
by others.0 2
There has been, by the way, no deletion of relevant citations in the above
quotation. The Daniel case was relied on in Alonso v. State'013 which had
the decency at least to mention Adderly v. Florida'4 but the general test
is stated that the first amendment must be "tempered" by the concept of
order and "a helathy respect for the rights of other citizens."' 01 5 This last
statement is a good example of a statement that can be plugged in to a
multitude of affirmance situations with rather dignified results. However,
it will not, of course, take the place of reason or legal analysis.
101. Gooding v. Wilson, 405 U.S. 518, 521 (1972), quoting White, J., dissenting, in Coates
v. Cincinnati, 402 U.S. 611, 619-20 (1971).
102. 231 Ga. at 270, 201 S.E.2d at 393-94.
103. 231 Ga. 444, 202 S.E.2d 37 (1973).
104. 385 U.S. 39 (1966).
105. 231 Ga. at 446, 202 S.E.2d at 39.

