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Multiparty antitrust litigation has reached a degree of complexity that
is without precedent in our system of jurisprudence. A major antitrust
proceeding today may be characterized by numerous complaints' filed in
numerous jurisdictions2 by numerous plaintiffs3 against numerous defen-
dants, alleging numerous antitrust violations based on numerous theories.
Every aspect of the proceeding seems to be in multiples-including the
attorneys themselves. It is not uncommon in a major antitrust proceeding
for twenty, fifty, and sometimes even hundreds of attorneys to appear on
behalf of the many parties.'

The federal courts have had to devise special pretrial and trial proce-
dures5 in order to respond to the challenge of managing these massive
proceedings in an efficient manner and without detriment to the quality
of justice. Attorneys also have had to revise their conventional methods of
representation of parties to meet the new procedures established to man-
age complex cases.

Specifically counsel for plaintiffs and for defendants in complex litiga-
tion proceedings have come to realize that the most efficient representation
of their clients demands coordination by means of joint counsel commit-
tees;6 in some circumstances, courts have ordered such coordination among

* Attorney, Counihan, Casey & Loomis, Washington, D.C. Williams College (A.B., 1959);

New York University (L.L.B., 1962). Member of the District of Columbia and New York Bars.
** Attorney, Couinhan, Casey & Loomis, Washington, D.C. Georgetown University (A.B.,

1967; J.D., 1970). Member of the District of Columbia and Illinois Bars.
1. For example, the treble damage Electric Equipment Antitrust Cases numbered over

1900. Neal and Goldberg, The Electric Equipment Antitrust Cases: Novel Judicial
Administration, 50 A.B.A.J. 621 (1964).

2. The Electric Equipment Cases were filed in 35 different federal district courts. Address
by Chief Justice Earl Warren before the Annual Meeting of the American Law Institute, May
16, 1967.

3. Over 25,000 individual claims were made in the Electric Equipment Cases. Id.
4. Over 100 attorneys have appeared for pre-trial conferences in In re Coordinated Pre-

Trial Proceedings in Broad Spectrum Antibiotic Antitrust Actions, Civil No. 4-71-435 (D.
Minn., 1971); the court's counsel service list contained the names of 41 attorneys in 1974 in
the Consolidated Cast Iron Pipe Antitrust Cases, Civil No. 71-516 (D. Ala., 1971).

5. MANUAL FOR CoMPLEx LITIGATION (1973 ed.) [hereinafter cited as MANUAL].
6. The necessity for coordination among counsel for multiple parties was recognized as

early as 1871 by the Virginia court in Chahoon v. Commonwealth, 62 Va. (21 Gratt) 822
(1871).
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counsel.' Whether required by court order or not, attorneys retained to
represent parties in complex cases routinely form general steering commit-
tees, committees to draft motions, arguments, and interrogatories, com-
mittees to conduct depositions; committees to manage joint expenses and
other committees.

The existence and activities of joint counsel committees in complex
litigation require a reevaluation of two issues that take on new significance
because the lawyer-member of these committees now becomes a party to
heretofore privileged information concerning other lawyers' clients. The
issues are (1) the application of the attorney-client privilege and the work
product doctrine to joint counsel situations and (2) the ramifications of
inclusion on joint counsel committees of attorneys who serve as house
counsel and/or members of the boards of directors of corporate parties.

While this discussion is referenced to complex antitrust litigation, it is
applicable in varying degrees to other types of complex proceedings such
as certain patent, copyright, and trademark cases; common disaster cases;
stockholders' actions; etc.8

I. ATrORNEY-CLIENT PRIVILEGE AND WORK PRODucT DOCTRINE

The notion that the loyalty owed by the lawyer to his client disables him
from being a witness in his client's case is deep rooted in Roman Law.' At
the same time, the attorney-client privilege is contrary to the general pre-
dilection favoring disclosure of all relevant information. The dichotomy
created by application of the privilege is rationalized because "[i]n order
to promote freedom of consultation . . . the apprehension of compelled
disclosure by the legal advisors must be removed."' 0 In keeping with the
policy of restricting rather than extending privileges which shut out rele-
vant information," the attorney-client privilege has been narrowly con-
strued. 2

7. MANuAL §1.92.
8. See MANuAL §0.22.
9. Radin, The Privilege of Confidential Communication Between Lawyer and Client, 16

CALm. L. REV. 487, 488 (1928).
10. 8 J. WIGMORE, EVIDENCE §2291 (McNaughton Rev. 1961) [hereinafter cited as

WIGMORE].
11. "The policy of the law is to require the disclosure of all information by witnesses in

order that justice may prevail. The granting of a privilege from such disclosure constitutes
an exception to that general rule." People ex rel. Mooney v. Sheriff of New York County, 269
N.Y. 291, 295, 199 N.E. 415, 416 (1936).

12. Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 314, 323 (7th Cir.), cert.
denied, 375 U.S. 929 (1963). Note generally the reluctance of courts to extend the attorney-
client privilege for corporate clients. See, e.g., Note, Evidence-Privileged Communica-
tions-The Attorney-Client Privilege in the Corporate Setting: A Suggested Approach, 69
MICH. L. Rav. 360 (1970); Note, Attorney-Client Privilege for Corporate Clients: The Control
Group Test, 84 HAtv. L. Rav. 424 (1970); Comment, The Application in the Federal Courts
of the Attorney-Client Privilege to the Corporation, 39 FORnHsA L. REv. 281 (1970).
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The privilege applies only if (1) the asserted holder of the privilege is
or is sought to become a client; (2) the person to whom the communication
was made (a) is a member of a bar of a court, or his subordinate and (b)
in connection with this communication is acting as a lawyer; (3) the com-
munication relates to a fact of which the attorney was informed (a) by his
client (b) without the presence of strangers (c) for the purpose of securing
primarily either (i) an opinion of law or (ii) legal services or (iii) assistance
in some legal proceeding, and not (d) for the purpose of commiting a crime
or tort; and (4) the privilege has been (a) claimed and (b) not waived by
the client.' 3

It is available in all proceedings, without distinction between criminal and
civil matters.

Closely allied to the policy of promoting free disclosure of the client is
the recognition by the courts that the bar must be free from public interfer-
ence when engaged in the task of preparing the client's case for trial. The
attorney-client privilege can be invoked as one form of protection of this
privacy. Another frequently encountered protection against discovery of
materials in the files of counsel is the so-called "work product" doctrine.
The doctrine exempts trial preparation materials, in varying degrees, from
discovery.' In explaining the meaning of "work product," the Supreme
Court in Hickman v. Taylor 5 referred to "written statements, private
memoranda and personal recollections prepared or formed by an adverse
party's counsel" in preparation for trial. It should be noted that the "work
product" doctrine supplements the attorney-client privilege. If material is
protected under the attorney-client privilege, application of the "work
product" doctrine is unnecessary and irrelevant. Moreover, the attorney-
client privilege is absolute, whereas the "work product" exemption may be
overcome by a showing of special need by the adverse party for discovery
in federal cases."

In determining how the attorney-client privilege might apply to joint
antitrust counsel committees, the principal concern is to what extent the
privilege extends beyond communications between two individu-
als-attorney and client.

In major antitrust cases which begin with or include government crimi-
nal investigations, exchange of "debriefing memoranda" of grand jury wit-
nesses between counsel for the prospective defendants is often considered
essential. 7 Under such circumstances, attorney-client privilege problems

13. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950).
See 8 WIGMOPE §2292.

14. FED. R. Civ. P. 26(b)(3); Hickman v. Taylor, 329 U.S. 495 (1947).
15. 329 U.S. 495, 510 (1947). See Park & Tilford Distillers Corp. v. United States, 20

F.R.D. 404, 406 (S.D.N.Y. 1957).
16. FED. R. Civ. P. 26(b)(3). But see Monier v. Chamberlain, 35 Ill.2d 351, 221 N.E.2d

410 (1966) (materials that qualify as work product are exempted absolutely from discovery).
17. See Continental Oil Co. v. United States; 330 F.2d 347 (9th Cir. 1964).
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of new parameters are raised. Often in antitrust cases counsel for one party
may possess other information obtained from the client which may be
helpful for all joint counsel committee members to know. Privilege ques-
tions may foster a reluctance to communicate such information within the
committee."8 Counsel interviews with clients at which committee co-
counsel are present also involve attorney-client privilege considerations
that must be carefully analyzed in advance of such interviews.

Generally it has been held that the presence of some third party at the
time of the communication between client and attorney constitutes waiver
of the privilege. The theory is that communication in the presence of
"strangers" must not have been intended as confidential.'1 However, the
rule of waiver is not without its exceptions. One exception has been applied
when the attorney is assisted or represented by other individuals."0 Follow-
ing this concept, the cases have held that joint counsel committee situa-
tions also constitute an exception to the general rule of waiver of the
privilege by disclosure to third parties.2'

Continental Oil v. United States" is the leading case on application of
the attorney-client privilege to joint counsel communications. This case
involved a government antitrust investigation. In Continental, employees
of two oil companies testified before a grand jury and were first "briefed"
and subsequently "debriefed" by their respective counsel. Counsel for each
oil company also represented its employees who were called to testify.
Subsequently, counsel prepared and exchanged memoranda based on the
briefing and debriefing. The government subpoenaed the memoranda; the
lower court refused to grant a motion to quash the subpoena; the appellate
court reversed.

It is significant that in Continental the government did not question the
fact that there exists a "joint counsel exception" to waiver of the attorney-
client privilege by disclosure to third parties.? The government conceded
that the exception exists from two older state cases,2 4 but maintained that
it applies only subsequent to indictment and not prior to indictment when

18. McClatchey, Organizing the Defense of the Private Antitrust Class Action, 34 OHIo
ST. L.J. 498, 501-02 (1973).

19. Himmelfarb v. United States, 175 F.2d 924 (9th Cir.), cert. denied, 338 U.S. 860
(1949).

20. United States v. Kovel, 296 F.2d 918 (2d Cir. 1961); Bailey v. Meister Brau, Inc., 57
F.R.D. 11 (N.D. Ill. 1972); LaLance & Grosjean Mfg. Co. v. Haberman Mfg. Co., 87 F. 563
(C.C.S.D.N.Y. 1898).

21. Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965); Continental Oil Co. v. United
States, 330 F.2d 347 (9th Cir. 1964); Schmitt v. Emery, 211 Minn. 547, 2 N.W.2d 413 (1942);
Chahoon v. Commonwealth, 62 Va. (21 Gratt) 822 (1871). See also Note, The Attorney-Client
Privilege in Multi-Party Situations, 8 COLUM. J. L. & Soc. PROB. 179 (1972).

22. 330 F.2d 347 (9th Cir. 1964).
23. Id. at 350.
24. Chahoon v. Commonwealth, 62 Va. (21 Gratt) 822 (1871); Schmitt v. Emery, 211

Minn. 547, 2 N.W.2d 413 (1942).
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there are no defendants, joint or otherwise. The court rejected this distinc-
tion and held in favor of the privilege.25 The cases relied upon in
Continental were not entirely analogous to the Continental situation.

In Chahoon v. Commonwealth,"' indictments had been issued against
several defendants for fraud and forgery. At the joint trial, defendant Cha-
hoon attempted to take the testimony of an attorney for another defendant
regarding what had been said at a joint conference attended by several
defendants and their attorneys (but not by Chahoon or his attorney). The
testimony was refused as protected by the attorney-client privilege. On
appeal, the application of the privilege was upheld.27 The court stated:

[I]t was natural and reasonable, if not necessary, that these parties,
thus charged with the same crimes, should meet together in consultation
with their counsel, communicate to the latter all that might be deemed
proper for them to know, and to make all necessary arrangements for the
defence.

2 8

After lengthy discussion, the court concluded:

They had a right, all the accused and their counsel, to consult together
about the case and the defence, and it follows as a necessary consequence,
that all the information, derived by any of the counsel from such consulta-
tion, is privileged, and the privilege belongs to each and all of the clients,
and cannot be released without the consent of all of them.2

9

The other case relied upon in Continental is Schmitt v. Emery." This
was a civil case in which several counsel representing individual co-
defendants exchanged documents for the specific purpose of preparing
objections to admission of the documents based upon the attorney-client
privilege.2 ' The Minnesota court concluded:

Where an attorney furnishes a copy of a document entrusted to him by
his client to an attorney who is engaged in maintaining substantially the
same cause on behalf of other parties in the same litigation, without an
express understanding that the recipient shall not communicate the con-
tents thereof to others, the communication is made not for the purpose of
allowing unlimited publication and use, but in confidence, for the limited
and restricted purpose to assist in asserting their common claims. The
copy is given and accepted under the privilege between the attorney fur-
nishing it and his client. For the occasion, the recipient of the copy stands
under the same restraints arising from the privileged character of the

25. 330 F.2d at 350.
26. 62 Va. (21 Gratt) 822 (1871).
27. Id. at 845.
28. Id. at 839.
29. Id. at 842.
30. 211 Minn. 547, 2 N.W.2d 413 (1942).
31. Id. at -, 2 N.W.2d at 416.
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document as the counsel who furnished it, and consequently he has no
right, and cannot be compelled, to produce or disclose its contents.32

A more recent case than Continental which relies extensively upon it is
Hunydee v. United States.13 This case involved a pre-indictment confer-
ence which was attended by a husband and wife subsequently indicted for
tax evasion and individual legal counsel for each. The Hunydee court
carried the decision in Continental somewhat further. It held that state-
ments made by the husband at the pre-indictment conference were to be
protected by the attorney-client privilege even though (1) this was not a
joint defense situation, since the positions of the parties were somewhat
adversary 3 and (2) the communications took place before indictments
were handed down and could not have been used in connection with trial
strategy or defenses.33 The Hunydee court interpreted the earlier
Continental decision as follows:

The rule announced in that case is that where two or more persons who
are subject to possible indictment in connection with the same transac-
tions make confidential statements to their attorneys, these statements,
even though they are exchanged between attorneys, should be privileged
to the extent that they concern common issues and are intended to facili-
tate representation in possible subsequent proceedings.N

Several other cases have supported the existence of an exception to the
rule of waiver of attorney-client privilege by disclosure in joint counsel
situations, although these cases contain less discussion of the issue than
do Continental, Chahoon, Schmitt, and Hunydee.

In an antitrust case, Leonia Amusement Corp. v. Loew's Inc. , the court
recognized the existence of this exception for inter-counsel exchanges.
However, discovery was allowed in spite of the exception since counsel had
not invoked it."s

Another case, Smith v. Bentley, 9 contains the following statement re-
garding intercounsel exchanges: "The court would be most reluctant to
require counsel for one defendant to testify concerning conferences with
counsel for other defendants."'" The Smith court based its reluctance upon
the "reasoning" of Hickman, a work product doctrine case."

32. Id. at - , 2 N.W.2d at 417.
33. 355 F.2d 183 (9th Cir. 1965).
34. Id. at 184.
35. Id.
36. Id. at 185.
37. 13 F.R.D. 438 (S.D.N.Y. 1952).
38. Id. at 440-41.
39. 9 F.R.D. 489 (S.D.N.Y. 1949).
40. Id. at 490.
41. Id. at 490-91.
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Finally, in American Optical Corp. v. Medtronic, Inc.," the court indi-
cated that "[riecordations of conversations with attorneys for clients with
common interests ... may also be protected"'" under the attorney-client
privilege. The court cited in support of its ruling only the then proposed
federal evidence rules."

From all the cases it is clear that antitrust joint counsel committees
provide an exception to the rule of waiver of attorney-client privilege by
disclosure to third parties. Although it is common in joint counsel confer-
ences for attorneys to be reluctant to discuss privileged communications
or to exchange privileged documents, 5 this reluctance is hardly justified
in view of two federal appellate decisions, Continental and Hunydee, as
well as the older state cases discussed herein.

The limits that courts will set on the application of the privilege in
antitrust joint counsel committee situations are not clear. For example,
according to Hunydee and Chahoon, it does not matter whether clients
themselves participate in the committee meetings; in those cases clients
did participate and the privilege was upheld." Despite this authority it
may be prudent to exclude clients from the committee meetings, particu-
larly in antitrust situations where there may be allegations of conspiracy,
if only to avoid inferences of furtherance of the alleged conspiracy by
participation of the parties themselves in the joint counsel committee ac-
tivities.

Also emerging from the cases is the fact that the time at which the
meetings and conferences are held will likely not affect the joint counsel
exception to the attorney-client privilege. Ordinarily, the attorney-client
privilege is held to apply at any time that legal advice is sought.' However,
Continental and Hunydee, the two most recent cases regarding the joint
counsel exception to waiver of the privilege, are somewhat at odds on the
issue of timing."8 In Continental, the court stated:

The privilege asserted here is a valuable and an important right for the
protection of any client at any stage of his dealings with counsel. It is a
vital and important part of the client's right to representation by counsel.

42. 56 F.R.D. 426 (D. Mass. 1972).
43. Id. at 430.
44. Revised draft of Rules of Evidence for United States Courts and Magistrates, Rule

503(b) and comment on subdivision (b), 51 F.R.D. 315, 361-64 (1971). Delineation of specific
privileges was discarded in the Rules of Evidence as finally signed into law in favor of a
general rule of privilege. Pub. L. No. 93-595 (Jan. 2, 1975).

45. McSweeney, Privileged Communications, Attorney's Work Product, Confidential In-
formation and Availability of Governmental Investigation Files and Grand Jury Transcripts,
38 ABA ANrmuir L.J. 24, 28 (1969) [hereinafter cited as McSweeney].

46. See also Smale v. United States, 3 F.2d 101 (7th Cir. 1924); Vance v. State, 190 Tenn.
521, 230 S.W.2d 987, cert. denied, 339 U.S. 988 (1950).

47. 8 WIGMORE, §§2294-95 and cases cited therein.
48. Note, supra note 21, at 186-89.
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[lit should be noted that the privilege here involved "is irrespective of
litigation begun or contemplated." 8 Wigmore on Evidence, (McNaugh-
ton Revision) §2294. Alexander v. United States, 138 U.S. 353, 358, 11
S.Ct. 350, 352, 34 L.Ed. 954.49

At the time of its Continental decision, the Ninth Circuit evidently felt
there was no time limitation upon the joint counsel exception.

A year later in Hunydee, however, that same Ninth Circuit may have
begun to draw back from this broad view since it held that inter-counsel
exchanges were privileged only "to the extent they . . . are intended to
facilitate representation in possible subsequent proceedings." It remains
to be seen in subsequent cases whether this qualification in Hunydee will
be followed. If so, perhaps only joint counsel conferences held in reasonable
anticipation of some future litigation will qualify for the exception to
waiver of the attorney-client privilege.

The issue might arise, for example, in trade association counsel or in
joint industry counsel meetings where common industry legal or govern-
mental matters are considered in the absence of actual or anticipated
litigation. While the substantive antitrust immunity provided to such
groups has been addressed by a series of Supreme Court cases, 5' the availa-
bility of the attorney-client privilege as protection for communications
exchanged at such meetings is unclear, particularly in view of Hunydee.

In addition to the cases relating to the attorney-client privilege in anti-
trust joint counsel committees, further authority for application of the
privilege to such committees is found in the Manual for Complex
Litigation2 which contains recommended procedures and forms for courts
and magistrates in major litigation such as that involving the antitrust
laws.

The Manual recommends that joint counsel committees be encouraged:

In order to provide leadership for large groups of parties and to coordi-
nate the actions of groups of parties having common interests, the use of
steering committees has been beneficial. A steering committee may con-
sist of a number of counsel chosen by the group having a common interest
to meet, confer, and to take coordinated action on behalf of the group. The
court should encourage the use of steering committees in appropriate
cases.

The attorney-client privilege and work product doctrine aspects of such
committees are specifically addressed:

49. 330 F.2d 347, 350 (9th Cir. 1964).
50. 355 F.2d 183, 185 (9th Cir. 1965).
51. California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972); United

Mine Workers of America v. Pennington, 381 U.S. 657 (1965); Eastern R.R. Presidents Con-
ference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).

52. MANUAL §1.92.
53. Id.
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Communications by parties with lead or liaison counsel should not ordi-
narily be deemed a waiver of the work-product exception to discovery or
of the attorney-client or other privilege. This may be accepted as generally
applicable, or the court may so provide by specific order."

A sample pre-trial order is included in the Manual to provide for coordina-
tion among counsel and for protection of inter-counsel exchanges. Counsel
are authorized and directed in the sample order

to cooperate with one another, whenever and to the greatest extent possi-
ble, to promote the expeditious handling of these pre-trial proceedings and
to avoid all unnecessary duplication of proposals and responses to the
Court and to the plaintiff, and any such cooperation, including the ex-
change of written material and the sharing of costs and expenses, and any
participation therein and efforts preparatory or otherwise related thereto
shall not be used in any way against any defendant and shall not be
construed as a waiver of any attorney-client, work product or other
privilege.,-

Finally with regard to the attorney-client privilege in antitrust joint
counsel committees, the background of the Federal Rules of Evidence is
of interest.

The rules were approved by the Judicial Conference in 197150 and by the
Supreme Court in 1972,11 but the effective date of the rules was stayed by
congressional intervention."

As submitted to the Congress by the Supreme Court, the rules provided
carefully for protection of the attorney-client privilege in joint counsel
committee situations. Rule 503(b) provided:

A client has a privilege to refuse to disclose and to prevent any other
person from disclosing confidential communications made for the purpose
of facilitating the rendition of professional legal services to the client,...
(3) by him or his lawyer to a lawyer representing another in a matter of
common interest .... 59

The reasoning behind the wording of the rule was explained by the
Advisory Committee's comments. The Committee considered that every
communication exchanged among joint counsel should not necessarily
share in the privilege, as held by the court in Chahoon; rather each client
should be allowed to assert the privilege with regard to his own communi-

54. Id.
55. Id. app. §1.92 (emphasis added).
56. Proposed Amendments to the Federal Rules of Civil Procedure Relating to Discovery,

48 F.R.D. 487 (1970).
57. Rules of Evidence for United States Court and Magistrates, 56 F.R.D. 183 (1972).
58. 87 Stat. 9 (1973).
59. 56 F.R.D. 183, 236 (1972).
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cations-as in Continental-so that if all clients assert the privilege there
will be no disclosure at all. 0

The clarification which would have been provided by federal rules of
evidence in joint counsel situations did not get beyond the proposal stage.
The Congress substantially revised and re-worked the draft of the rules
submitted to it by the Supreme Court. In final form, the rules contain only
a brief passage relating to all privileges and no specific references to the
attorney-client privilege or to its application in joint counsel committee
situations.6

Even without the authority of specific federal evidence rules on the
subject, however, the case law and the Manual treatments make clear that
there exists in antitrust joint counsel committee situations an exception
to the general rule of waiver of the attorney-client privilege by disclosure
to third parties.

However, while there is substantial authority available regarding appli-
cation of the attorney-client privilege in joint counsel situations, there is
far less authority regarding application of the work product doctrine.

The Federal Rules of Civil Procedure" follow Hickman in providing that
trial preparation materials are discoverable only upon a showing of special
need. The rule refers to

documents and tangible things ... prepared in anticipation of litigation
or for trial by or for another party or by or for that other party's representa-
tive (including his attorney, consultant, surety, indemnitor, insurer or
agent... 1

The parenthetical does not include, but also does not necessarily preclude,
materials prepared for a party by his attorney's joint counsel or joint coun-
sel committee.

In connection with the 1970 amendments to the rule, the Advisory Com-
mittee's comments indicate that a special showing is necessary under rule
26(b)(3) "not merely as to materials prepared by an attorney, but also as
to materials prepared in anticipation of litigation or preparation for trial
by or for a party or any representative acting on his behalf. 64 This goes
even further toward encompassing within rule 26(b) (3) materials prepared
by joint counsel.

The cases which refer to the work product doctrine in joint counsel
situations are not conclusive. Ordinarily, counsel seeking to protect testi-
mony or material from discovery will invoke both the attorney-client privi-

60. Id. at 239.
61. Pub. L. No. 93-595, §501 (Jan. 2, 1975).
62. FED. R. CIv. P. 26(b)(3).
63. Id.
64. Advisory Committee Comments to 1970 Amendments, 28 U.S.C.A. Rule 26, at 159

(1972) (emphasis added).
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lege and the work product doctrine (if tangible materials are involved)."
In Continental the court specifically did not rule on the application of the
work product doctrine to joint counsel situations because it had already
found that the grand jury "briefing and debriefing" memoranda were pro-
tected by the attorney-client privilege."

In American Optical Corp. v. Medtronic, Inc. ,67 a patent infringement
case, a large number of documents were sought including memoranda of
conversations between counsel for the defendant, the alleged patent infrin-
ger, and counsel for another alleged patent infringer not a party to the
suit." The court in American Optical ruled generally that all the docu-
ments sought which had been transmitted to the client were protected by
the attorney-client privilege and that all others were protected by the work
product doctrine." Although it is difficult to see how the inter-counsel
communications, which apparently did not involve information received
from the client, could be protected by the attorney-client privilege, the
court stated that conversations among clients with common interests may
be so protected. However, even if not under the attorney-client privilege,
the court indicated 0 that memoranda of these documents are work product
under rule 26(b)(3) and Hickman. In essence, the American Optical court
used the work product doctrine as a catch-all for those instances where it
believed that the attorney-client privilege may not have been applicable.

References have already been made herein to the treatment in the
Manual of joint counsel committee situations. Whenever the Manual rec-
ommends that protection be afforded communications made in such joint
counsel committee situations, the protection is indicated both in terms of
attorney-client privilege and of the work product doctrine.7 1

It thus appears that parties seeking to protect from discovery joint coun-
sel materials are well advised to invoke alternatively the privilege as well
as the work product doctrine. Under one or other of the theories, substan-
tial protection may be afforded.

II. HOUSE COUNSEL AND AqroRN -DmzcroRs

A further ramification of the attorney-client privilege and work product
doctrine aspects of antitrust joint counsel committees must be considered
in determining which specific individuals should be allowed to participate
or be barred from participating in joint committee deliberations and activ-
ities. Obviously, the primary participants are legal counsel for the joint

65. McSweeny, supra note 45, at 30.
66. 330 F.2d at 350.
67. 56 F.R.D. 426 (1972).
68. Id. at 428-30.
69. Id. at 430-31.
70. Id.
71. MANuAL §1.92, app. §1.92.
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parties with common interest. But the question must be raised whether or
not such legal counsel as in-house corporate attorneys and corporate
attorney-directors should be included in the committees.

Clearly any protection that courts might give to communications and
documents exchanged in antitrust joint counsel committee situations will
be given because of the fact that the participants in the committees are
attorneys. The rationale is that joint efforts by counsel in representing
clients with similar interests are to be encouraged. At issue with regard to
in-house counsel and attorney-directors is whether or not such protection
should also be given in situations when one or more of the joint attorneys
have dual roles as both client and attorney.

Two cases have held that participation by clients in joint counsel meet-
ings does not defeat the attorney-client privilege." The application of those
cases-one a criminal fraud case and the other a tax evasion case-to
antitrust situtations is still unclear. At the very least the presence of house
counsel and attorney-directors on antitrust joint counsel committees raises
issues that deserve consideration. The attorney-client privilege as claimed
by corporate clients has undergone significant metamorphosis in recent
years.

The corporate lawyer, particluarly the house counsel or attorney-
director, is often a business adviser as well as a legal adviser with the line
between the two virtually indiscernible. The corporate lawyer, whether
inside or outside the corporation, is often expected and accustomed to be
something more than a lawyer. As noted in United States v. United Shoe
Machinery Corp. :71

The modem lawyer almost invariably advises his client upon not only
what is permissible but also what is desirable .... His duty to society
as well as to his client involves many relevant social, economic, political
and philosophical considerations. And the privilege of nondisclosure is not
lost merely because relevant nonlegal considerations are expressly stated
in a communication which also includes legal advice.

Until 1962, it was generally assumed that the attorney-client privilege
was available to corporate clients on the same bases as to other clients. 7'
Then a federal district court in Radiant Burners, Inc. v. American Gas
Ass'n75 ruled the privilege inapplicable to a corporation. The Seventh Cir-
cuit reversed and held the privilege did exist but intimated that the privi-
lege should be strictly construed as applied to corporate clients."

72. Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965); Chahoon v. Commonwealth,
62 Va. (21 Gratt.) 822 (1871).

73. 89 F. Supp. 357, 359 (D. Mass. 1950).
74. Id.
75. 207 F. Supp. 771, 775 (N.D. Ill. 1962).
76. 320 F.2d 314, 322 (7th Cir.), cert. denied, 375 U.S. 921 (1963).
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Subsequently, in City of Philadelphia v. Westinghouse Electric Corp.,"
it was held that communications of corporate officials to counsel are privi-
leged only if the employee is in a position to control or participate substan-
tially in a decision the corporation might take on the legal advice sought."8

This became known as the "control group" test. However, in Harper &
Row Publishers, Inc. v. Decker," the court stated that the control group
test was inadequate. The court held that any corporate employee could
make a privileged communication to the corporation's attorney provided:
(1) the communication is made at the direction of his supervisors; (2) the
attorney's advise is sought on the subject matter of the communication;
and (3) the communication relates to performance of the employee's du-
ties."o

Courts will attempt to treat corporations on the same basis as individu-
als in asserting the attorney-client privilege.8 ' Claims that the attorney-
client privilege is unavailable to corporations in antitrust litigation have
been rejected. 2 However, the above cases have raised serious doubts as to
the security of communications made by some corporate businessmen to
counsel. This fact is extremely important as related to antitrust joint coun-
sel situations because discovery plays a critical role in the outcome of
antitrust litigation 3 and because in such litigation discovery requests are
liberally construed.

4

As an outside limit to the applicability of the privilege to corporations,
the rule is

that the attorney-client privilege does not extend to communications be-
tween directors, officers, or agents of different corporations, or to negotia-
tions between such corporations which are made or conducted by men who
happen to be members of the bar."

Furthermore, the privilege does not protect disclosures made to a person
who happens to be a lawyer but is not acting in that capacity."8 This aspect

77. 210 F. Supp. 483 (E.D. Pa. 1962).
78. Id. at 485. See, e.g., Natta v. Hogan, 392 F.2d 686, 692 (10th Cir. 1968); Golminas v.

Fred Teitelbaum Constr. Co., 112 Ill. App.2d 445, -, 251 N.E.2d 314, 317 (1969); Day v.
Illinois Power Co., 50 Ill. App.2d 52, 199 N.E.2d 802 (1964).

79. 423 F.2d 487 (7th Cir. 1970), af'd, 400 U.S. 348 (1971).
80. Id. at 491-92.
81. See Hasso v. Retail Credit Co., 58 F.R.D. 425 (E.D. Pa. 1973); cf. Dura Corp. v.

Milwaukee Hydraulic Prods., Inc., 37 F.R.D. 470 (E.D. Wis. 1965).
82. See Deering Milliken Research Corp. v. Tex-Elastic Corp., 320 F. Supp. 806, 809

(D.S.C. 1970).
83. See Rutledge v. Electric Hose & Rubber Co., 1971 Trade Cas. 73,707, at 90,964 (C.D.

Cal.).
84. See American Crystal Sugar Co. v. Cuban-American Sugar Co., 1956 Trade Cas.

68,417 (S.D.N.Y.).
85. Radio Corp. of America v. Rauland Corp., 18 F.R.D. 440, 443 (N.D. Ill. 1955).
86. See United States v. Vehicular Parking, Ltd., 52 F. Supp. 751, 753 (D. Del. 1943); cf.
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of the privilege raises difficulties when in-house corporate counsel and
corporate attorney-directors are seated on antitrust joint counsel commit-
tees. While some courts have rejected the argument that the in-house
corporate counsel cannot qualify per se as an attorney for the purpose of
the privilege,87 a court might be disposed to find that in-house counsel was
actually functioning in a business capacity' s if too much valuable evidence
would be insulated by the privilege being accorded.

With regard to attorney-directors, several cases are against finding a
privilege when an attorney is also a corporate director. The most vehement
opinion illustrating a propensity toward non-protection arose in a disbar-
ment proceeding:

It seems grotesque to say that .he [the attorney] could claim to be privi-
leged from answering in relation to corporate acts of a corporation of which
he was a director because he had professional relations with its president
or other directors. When the corporation made him a director, and he
accepted that office, such acceptance necessarily removed him from the
relation of attorney or counsel to its officers, so far as the corporate affairs
were concerned . ...

In United States v. Vehicular Parking, Ltd.,10 the attorney for the corpo-
rate defendant was at the same time one of its directors, acting as one of
its primary promoters and serving throughout as one of its general business
managers. The court ruled that "[h]is communications, voiced in such
non-advocate roles, prevent the claim of privilege."'

Regardless of the relationship of the attorney and his corporate client,
two recent securities cases portend a significant erosion of the corporation's
ability to deal with its counsel without the risk of public exposure. In
Garner v. Wolfinbarger," a class action for violation of the securities laws,
the plaintiffs sought to depose the corporation's counsel. The court held
that

where the corporation is in suit against its stockholders on charges of
acting inimically to stockholder interests, protection of those interests as

Olender v. United States, 210 F.2d 795 (9th Cir. 1954); Myles E. Rieser Co. v. Loew's Inc.,
194 Misc. 119, 81 N.Y.S.2d 861 (1948). See also 8 Wigmore § §2296, 2300.

87. See, e.g., United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 360 (D. Mass.
1950); Georgia-Pacific Plywood Co. v. United States Plywood Corp., 18 F.R.D. 463 (S.D.N.Y.
1956); cf. Connecticut Mut. Life Ins. Co. v. Shields, 16 F.R.D. 5, 7 (S.D.N.Y. 1954); Scourtes
v. Fred W. Albrecht Grocery Co., 15 F.R.D. 55, 58 (N.D. Ohio 1953).

88. Simon, The Attorney-Client Privilege As Applied to Corporations, 65 YALE L.J. 953,
973 (1956).

89. In re Robinson, 140 App. Div. 329, -, 125 N.Y.S. 193, 198 (1910).
90. 52 F. Supp. 751 (D. Del. 1943).
91. Id. at 753.
92. 430 F.2d 1093 (5th Cir. 1970).
93. Id. at 1096.
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well as those of the corporation and of the public require that the availa-
bility of the privilege be subject to the right of the stockholders to show
cause why it should not be invoked in the particular instance.Y

A more recent decision regarding attorney work product claims in the
case of SEC v. National Student Marketing Corp." also imposes inhibi-
tions upon free communication between corporations and their attorneys.
The SEC charged that the defendant attorneys should have refused to
issue an opinion letter required for the consummation of the merger be-
tween National Student Marketing Corp. and Interstate Corp. when they
became aware that the unaudited financial statements failed to reflect
accurately National Student Marketing's operations. Further, the SEC
charged that the law firms should have insisted that the financial state-
ments be revised and the shareholders be resolicited. It also contended that
if the law firms' recommendations were ignored, the attorneys should have
ceased representing their respective clients and informed the SEC of the
misleading nature of the financial statements."

The major defendant and client of the attorneys, National Student Mar-
keting Corp., settled with the plaintiffs 7 and thereupon specifically waived
its attorney-client privilege." The defendant attorneys thus relied only
upon the work product doctrine as protection for a number of documents
prepared in the course of their representation of the client and sought by
the plaintiffs. The court observed:

The fact that (the attorneys) are themselves defendants charged with acts
allegedly committed partly in concert with their client, while presumably
representing their client's interests, clearly sets them apart and highlights
this case as one in marked contrast with the typical situation where shelter
is sought under "work product" doctrine."

The court decided against the work product claim of the attorneys and
attempted itself to assess the ramifications of its decision:

The Court is sensitive to the concern and argument of (the attorneys) that
an adverse ruling on this issue would necessarily result in the undesirable
reluctance on the part of lawyers before the securities bar to prepare Rule
26(b)(3) material since they would do so at the risk of disclosures should
they later be named as defendants. It must be assumed, however, that the
Commission whose legal representatives are governed by standard consid-

94. Id. at 1103-04.
95. 360 F. Supp. 284 (D.D.C. 1973), CCH 1973-74 FED. SEC. L. REP. 94,609, 94,610

(D.D.C. 1974).
96. 360 F. Supp. at 291-94.
97. CCH 1973-74 FED. SEC. L. REP. 94,609 (D.D.C. 1974).
98. CCH 1973-74 FED. SEC. L. REP. 94,610, at 96,165 (D.D.C. 1974).
99. Id.

19751



MERCER LAW REVIEW

erations and principles of professional ethics, will not resort to irresponsi- 21
ble conduct with an eye towards circumventing the rules of discovery.'0

The significance for antitrust joint counsel committee situations of the
foregoing matters cannot be assessed with exactitude. The status of the
attorney-client privilege when claimed by corporate clients is in flux. Some
cases have held against protection of communications made by in-house
corporate counsel and corporate attorney-directors. Recent decisions in
securities law cases forbode further erosion.

It can be anticipated that courts will look to the nature and purpose of
communications made by house counsel or attorney-directors in determin-
ing whether the communications should be protected. 0' Communications
in joint counsel situations must be able to be specifically related to the
"attorney" roles rather than to the "client" roles of in-house counsel or
attorney-directors. The duty of attorneys to have to establish this relation-
ship may itself impinge to some extent upon the privacy of the communi-
cations. When the communications cannot be specifically related to legal
representation, it is likely that courts will not afford protection to them.

Were the rationale which led to the National Student Marketing com-
plaint and decisions applied to antitrust joint counsel committees, the
results would be disturbing indeed. It may be found as alleged that the
securities attorneys in that case had an affirmative duty to disclose damag-
ing information learned from clients. It has already been decided that the
work product doctrine will not provide protection in the circumstances of
that case. The equivalent in an antitrust joint counsel situation would be
disclosure and discovery of damaging information learned in the joint
counsel committee.

A recent survey found that one in six companies reporting to the Securi-
ties and Exchange Commission retain corporate directors as outside attor-
neys.'0 2 It is not known how often in-house corporate counsel and/or
attorney-directors are seated on antitrust joint counsel committees. Recent
trends in the law of the attorney-client privilege and the work product
doctrine would tend to make it inadvisable to include house counsel and
attorney directors on antitrust joint counsel committees.

100. Id. at 96,166.
101. See Zenith Radio Corp. v. Radio Corp. of America, 121 F. Supp. 792 (D. Del. 1954);

Heifron v. L. A. Transit Lines, 170 Cal. App. 2d 709, 339 P.2d 567 (1959).
102. J. HUDSON, JR., OUTSmECoUNSEL: INSIDE DIRECTOR, LAWYERS ON THE BoARDs oF AMER-

ICAN INDUSTRY (1973).
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