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For many laymen, lawyers and judges, the several appellate opinions in
Eisen v. Carlisle & Jacquelin' have seemed to mark first the rising and now
the setting of the antitrust consumer class action star. In the minds of
many, such large-scale class actions are now theoretically possible but
practically infeasible, because the recent Eisen decisions of the Second
Circuit and the Supreme Court are perceived as requiring individual no-
tices of the pendency of an action to all class members and as precluding
workable damage awards to small claimants.

This paper will endeavor to put the Eisen decisions in proper perspective
and assess the contemporary viability of antitrust consumer class actions.
After a recital of what really happened in Eisen and what the courts really
held, we shall then discuss the impact of those decisions and other current
and more traditional, authorities on the two areas of greatest concern in
such cases, notice to class members and management of damages. We
conclude that the star has by no means set but that now, as always, it does
not light a clear path to the promised land.

I. THE TRUE HISTORY OF THE Eisen CASE

The first appellate decision (Eisen I) came in the infancy of amended
rule 23,2 which permitted, for the first time, a truly representative action
on behalf of persons with an interest in the resolution of common issues of
law or fact.' The Second Circuit allowed'an appeal from the denial of a
class action on behalf of all purchasers and sellers of "odd lots" on the New
York Stock Exchange, in the interest of an appellate determination "if this
class action was proper under the newly amended Rule 23."1
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Eisen I1 then decided the merits of the initial appeal, reversing the
denial of a class action. The court held that common issues predominated
over individual issues, as required by rule 23(b)(3), noting that "anti-trust
violations practiced on large groups of individuals" commonly "involve
sufficient common questions of law or fact to merit treatment as class
actions,"' and that differences among class members with respect to the
computation of damages are "a factor which, by itself, does not justify
dismissal of the class action."' Senior Judge Medina's opinion included,
moreover, the enthusiastic admonition "that the new rule should be given
a liberal rather than restrictive interpretation . . . and that the dismissal
in limine of a particular proceeding as not a proper class action is justified
only by a clear showing to that effect . . . ."I The consumer class action
was "in" and Judge Medina's opinion was perhaps the one most influential
force. Little attention was paid to the court's uncertainty about the feasi-
bility of giving the required notice to the estimated 3,750,000 class mem-
bers or to its concern that the expense of managing the litigation and
distributing any recovery might be so great that "as a practical matter
class members [might not be] likely ever to share in an eventual judg-
ment."' The case was remanded for the district court to consider these
matters.

On remand' the district court decided, after a hearing, that the notice
requirement of rule 23(c)(2) could be satisfied by limited publication and
mailings to selected class members. It also concluded that the distribution
of damages could be managed by an alternative to individual class member
awards, deeming it "appropriate. . .to consider some kind of 'fluid class
recovery,' i.e. to consider distribution of damages to the class as a whole,"
by establishing a fund equivalent to the amount of unclaimed damages
and reducing the odd-lot differentials on future transactions." After a fur-
ther "mini-hearing" on the merits, the district court found plaintiffs likely
to prevail and therefore assessed ninety percent of the costs of notice
against the defendants."

The case then returned to the court of appeals, which again reversed in
a majority opinion by Senior Judge Medina (Eisen III).2 While the opinion
was unusually rambling and rhetorical, the only ground on which one of
the three judges concurred was that it was improper for the district court
to assess notice costs against the defendants and to allow anything less
than individual notice to the 2,250,000 class members whose names and

5. 391 F.2d 555 (2d Cir. 1968).
6. Id. at 565.
7. Id. at 566.
8. Id. at 563.
9. Id. at 567.
10. 52 F.R.D. 253, 264 (S.D.N.Y. 1971).
11. 54 F.R.D. 565 (S.D.N.Y. 1972).
12. 479 F.2d 1005 (2d Cir. 1973).
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addresses the defendants offered to provide. The two-judge majority went
on to hold that the district court's plan for distributing damages was unac-
ceptable and therefore the class action could not satisfy the "manageabil-
ity" requirement of rule 23(b)(3)(D). 8 Of the "fluid recovery" suggested
by the district court, Judge Medina stated:

Even if amended Rule 23 could be read so as to permit any such fantastic
procedure, the courts would have to reject it as an unconstitutional viola-
tion of the requirement of due process of law. But as it now reads amended
Rule 23 contemplates and provides for no such procedure. Nor can
amended Rule 23 be construed or interpreted in such fashion as to permit
such procedure. We hold the 'fluid recovery' concept and practice to be
illegal, inadmissible as a solution of the manageability problems of class
actions and wholly improper."

The Eisen III majority opinion went on in dictum to disparage consumer
class actions more generally, endorsing their characterization as "legalized
blackmail" and comparing them unfavorably to "the old-fashioned strike
suits made famous a generation or two ago by Clarence H. Venner."' 5

Conceding that "some means should be provided by law for the redress of
these wrongs to the community and to society as a whole,"'" the opinion
concluded that an administrative remedy or the abandonment of damages
in favor of injunctive relief would be preferable to any further effort to
develop rule 23(b)(3) class actions.'7 Obviously something had chilled the
optimism expressed five years earlier in Eisen II and made the aging Senior
Judge, then in his 86th year, receptive to the views of the New York
antitrust defense bar, which had been actively pamphleteering in the in-
terim. 8

Eisen sought rehearing en banc by the full Second Circuit, and the active
judge spoke with alacrity scarcely three weeks after the panel decision.

13. Judge Medina noted that "even Eisen and his counsel conceded that the class was
not manageable unless the 'fluid recovery' procedures were adopted" for the award of dam-
ages. Id. at 1017. This was because the average injury to the members of the plaintiff class
was estimated to be $1.30, resulting in potential treble damages of $3.90 per member, id. at
1010, an amount plainly insufficient to cover the costs of administering the litigation and
processing individual claims.

14. 479 F.2d at 1018.
15. Id. at 1019.
16. Id.
17. Id.
18. See, e.g., Handler, The Shift From Substantive to Procedural Innovations in Antitrust

Suits - The 23rd Annual Antitrust Review, 71 COLuM. L. REv. 1 (1971); AmIucAN COLLEGE
OF TRIAL LAWYERS, REPORT AND RECOMMENDATIONS OF THE SPECIAL COMMrIrEE ON RuLE 23 OF

THE FEDERAL RuLFs OF CIVIL PRocEDuRE (1972). Contra, Weinstein, Some Reflections on the
"Abusiveness" of Class Actions, 58 F.R.D. 299 (1972); Fullam, Federal Rule 23 - An Exercise
in Utility, 38 J. Am LAW & COMMERCE 369 (1972); Patrick & Cherner, Rule 23 and The Class
Action For Damages: A Reply to the Report of the American College of Trial Lawyers, 28 Bus.
LAWYER 1097 (1973).
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Three judges, including the single active judge on the original panel, voted
for rehearing, two of them in an opinion forcefully disagreeing with Judge
Medina's."0 All of the five remaining active judges joined in an opinion
denying rehearing only for the purpose of speeding the case to the Supreme
Court.2

1 One of the judges so voting concurred generally in the opinion
disputing the panel opinion and the others simply noted that the contrast-
ing views of various members of the court had been fully expressed."'

The Supreme Court did in fact grant certiorari, leading to an opinion
by Justice Powell for six members of the Court that is known as Eisen IV. 2
After finding jurisdiction on appeal, the Supreme Court decided the case
on the narrowest possible grounds, limiting itself to holding that individual
notice was required under the circumstances and that it must be paid for
by the plaintiff class representative. The Court pointed to the rule 23(c) (2)
mandate of "individual notice to all members who can be identified
through reasonable effort" and held that "the import of this language is
unmistakable.' 

2 3

In the present case, the names and addresses of 2,250,000 class members
are easily ascertainable, and there is nothing to show that individual
notice cannot be mailed to each. For these class members, individual
notice is clearly the 'best notice practicable' within the meaning of Rule
23(c)(2) and our prior decisions. 2'

Thus, whatever the constitutional requirements or practical obstacles, rule
23 does not permit a class action on behalf of identifiable members unless
they are given individual notice. The Court further held that "[Wihere,
as here, the relationship between the parties is truly adversary, [i.e., there
is no fiduciary relationship], the plaintiff must pay for the cost of notice
as part of the ordinary burden of financing his own suit. 20 The merits of
the plaintiff's claim have no relevance to this requirement, and indeed the
court has no "authority to conduct a preliminary inquiry into the merits
of a suit in order to determine whether it may be maintained as a class
action." 0

The Supreme Court carefully avoided any expression of views on Judge
Medina's wide-ranging discussion of manageability, damage determina-
tion and the utility of class actions in general, stating:

[W]e find the notice requirements of Rule 23 to be dispositive of peti-

19. 479 F.2d at 1021-26.
20. Id. at 1020-21.
21. Id. at 1021.
22. 417 U.S. 156 (1974).
23. Id. at 173.
24. Id. at 175.
25. Id. at 178-79.
26. Id. at 177.
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tioner's attempt to maintain the class action as presently defined. We
therefore have no occasion to consider whether the Court of Appeals cor-
rectly resolved the issues of manageability and fluid class recovery, or
indeed, whether those issues were properly before the Court of Appeals

27

While the Supreme Court majority thus left class action law where it found
it, except with respect to the notice requirement, the separate concurring
opinion of Justice Douglas, joined by Justices Brennan and Marshall, took
pains to reaffirm the promise of rule 23 to the "little guy:"

[A] class action serves not only the convenience of the parties but also
prompt, efficient judicial administration. I think in our society that is
growing in complexity there are bound to be innumerable people in com-
mon disasters, calamities, or ventures who would go begging for justice
without the class action but who could with all regard to due process be
protected ....

The class action is one of the few legal remedies the small claimant has
against those who command the status quo. I would strengthen his hand
with the view of creating a system of law that dispenses justice to the lowly
as well as to those liberally endowed with power and wealth.n

To that end, the concurring opinion suggested the desirability of reduc-
ing the original plaintiff class to one or more subclasses as to which notice
costs would not be prohibitive and determination of damages perhaps more
readily manageable. The majority had noted this possibility and expressly
stated that the Court's disposition would be "without prejudice to any
efforts petitioner may make to redefine his class ... "21 Indeed, the Court
did not affirm the court of appeals panel decision, but vacated it and
remanded the cause "for proceedings consistent with this opinion." S

The general reaction to the Eisen III decision in May, 1973 was a proph-
ecy of doom for the consumer class action, and the Supreme Court's Eisen
IV opinion seemed, to the undiscriminating, to seal that doom. Just as the
caveats in Eisen H had been ignored by the affirmative enthusiasts, the
naysayers now ignored the limited nature of the holding in Eisen III (which
decided only the issues of notice and "fluid recovery"), the fact that the
only active Second Circuit judges who have discussed the merits disagreed
with the general remarks of Senior Judge Medina (joined only by Senior
Judge Lumbard) and the extremely limited nature of the Supreme Court
holding, which dealt only with the application of the rule 23(c)(2) notice
requirement to the particular circumstances of the Eisen case and es-
chewed any more general comment.

27. Id. at 172 n.10.
28. Id. at 185-86.
29. Id. at 179 n.16.
30. Id. at 179.
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We shall now discuss in some detail the implications of the Eisen deci-
sions, and the other relevant authorities and considerations, upon the is-
sues of notice, determination of damages, and general management of the
litigation. We shall then go on to a brief review of some contemporary
judicial attitudes toward antitrust class actions in general, of which Judge
Medina's dissertation is far from representative.

II. THE RULE 23(c)(2) NOTICE REQUIREMENT

In order to understand the impact of Eisen on the notice required at the
commencement of a class action under rule 23(c)(2), it is essential to bear
in mind that Eisen was a case where the names of some 2,250,000 class
members were available to the class representative, albeit as the result of
considerable effort and expenditure on the part of the defendants, which
they were more than willing to bear under the circumstances. This is
essential because the language of the rule, which was the basis for the
Supreme Court decision, literally requires "individual notice to all mem-
bers who can be identified through reasonable effort. ' 31 It is wrong, how-
ever, to conclude that individual notice is required in all class actions, for
the rule just as explicitly requires only "the best notice practicable under
the circumstances" where class members cannot be "identified through
reasonable effort."32

Judge Medina's Eisen III opinion expressly recognizes that in the prior
Antibiotics consumer class actionsl it was "clear that reasonable effort
would not have uncovered the names and addresses of the members of the
consumer class of persons who bought the drugs on prescription at drug
stores. Therefore, publication as to the consumer class was deemed suffi-
cient." Nor is there anything in the Supreme Court's Eisen IV opinion
that suggests that either the rule or the Constitution requires individual
notice or anything more than reasonable notice where class members are
not identifiable. Indeed, the Supreme Court noted that the "best notice
practicable" language was derived from its classic decision in Mullane v.
Central Hanover Bank & Trust Co. ,3 which expressly held that "the best
notice practicable" may often of necessity be less than individual notice. 3

As a practical matter, there will be relatively few consumer class actions
where the names and addresses of class members are known. As noted,
they were not known in the Antibiotics cases, just as they are not in the

31. FED. R. Civ. P. 23(c)(2).
32. Id.
33. West Virginia v. Charles Pfizer & Co., 315 F. Supp. 710 (S.D.N.Y. 1970), aff'd, 440

F.2d 1079 (2d Cir. 1971), cert. denied, 404 U.S. 871 (1971).
34. 479 F.2d at 1015 n.17. The Second Circuit had expressly approved such notice to the

consumer class members. 440 F.2d at 1019-20.
35. 339 U.S. 306 (1950).
36. Id. at 317-18.
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similar Ampicillin Antitrust Litigation37 pending in the District of Colum-
bia. In almost any case where there are a multitude of middlemen between
the consumer plaintiffs and the defendants (typically large manufacturers)
comprehensive records of purchasers are unlikely to be available, except
with respect to "big ticket" items such as automobiles."

In many, no doubt most, consumer class actions, the courts will therefore
continue to apply the general language of the rule, determining what is the
best practicable notice short of individual notice in each case. By legal
tradition, such notice consists of newspaper advertisements in the various
areas affected, repeated a number of times. This was done with the Second
Circuit's approval in the initial Antibiotics cases, at a cost, in the forty-
three states involved, of some $130,000 (in 1969 dollars)." However, the
experience of that case proves what common sense suggests - that news-
paper notices are not very effective."0 Eisen IV also notes the inadequacies
of published notice,4' but it suggests the road to the solution of the problem
when it reemphasizes the principle of Mullane"2 that "[t]he means em-
ployed must be such as one desirous of actually informing the absentee
might reasonably adopt to accomplish it."

In the electronic age, those desirous of communicating with consumers
in the mass, whether they be businessmen or politicians, use television and
radio. This seems clearly the medium of choice for accomplishing the
purposes of rule 23(c)(2), which is merely to inform the consumer of the
existence of the case and that

(A) the court will exclude him from the class if he so requests by a
specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does
not request exclusion may, if he desires, enter an appearance through his
counsel."

The Administrative Office of the United States Courts and a Committee

37. 55 F.R.D. 269 (D.D.C. 1972). In this litigation, where the authors are counsel for a
number of plaintiffs, no order has yet been entered with respect to notice. Defendants have
contended that purchasers of the drugs can in fact be identified through the records of the
nation's 50,000-odd drug stores, but it seems clear that the efforts asked of the druggists go
beyond "reasonable effort" and that, in any event, druggists' records do not contain the
necessary information in retrievable form, if at all.

38. See P.D.Q., Inc. of Miami v. Nissan Motor Corp., 61 F.R.D. 372 (S.D. Fla. 1973),
where apparently the manufacturer of Datsun automobiles did have organized records of
purchasers.

39. See Shapiro, Processing the Consumer's Claim, 41 A.B.A. ANTrrRUST L.J. 257, 266
(1972).

40. Id. at 264, 266-67.
41. 417 U.S. at 174-75.
42. 339 U.S. at 315.
43. 417 U.S. at 174.
44. FED. R. Civ. P. 23(c)(2).
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of the Judicial Conference of the United States have conducted a study of
radio and television as media for class action notices, resulting in an Ad-
ministrative Office circular to judges and clerks announcing that

we maintain a list of radio and T.V. stations which volunteer broadcast
time on either a public service or a news release basis to disseminate
information on class actions. The use of such gratuitous public service
time in circulating to the public the fact of the pendency of specific class
action cases has been found to be an effective means of giving notice. 5

Such broadcast notices appear preferable to traditional newspaper notices
both because they are likely to be more effective and, equally relevant to
practicability, because they are likely to be less expensive."

It is, of course, established by Eisen IV that the expense of notice must
be paid by the class representative and may not be assessed against the
defendant unless and until the class prevails in the litigation, in which case
the expense may be recovered as a cost.'7 On the facts of Eisen, this re-
quirement precluded the maintenance of the broad scale class action origi-
nally asserted, since the notices required were beyond the representative's
ability to pay. The same was true in P.D. Q. Inc. of Miami v. Nissan Motor
Corp.,'" also an individual notice case. Expense is less likely to be a prob-
lem where individual notice is not required, but it may be a bar to some
such large scale class actions.

45. See also Shapiro, note 39 supra, at 266-69, which suggests further details of such a
notice procedure. Stations have an incentive to make such "public service" announcements
under the principles governing FCC license renewals.

46. Judge Miles Lord, in the second group of Antibiotics cases that were before him,
ordered the rule 23(c)(2) notices to be given by "occupant" mailings to all addresses in the
seven states involved. In re Antibiotic Antitrust Actions, 333 F. Supp. 278, 290 (S.D.N.Y.
1971). He did not suggest that such mailings were required, and indeed they were practicable
there only because the Court ordered the letters sent in official penalty mail envelopes at
government expense, something that the Administrative Office of the United States Courts
announced should not be done again. Administrative Office Memorandum No. 562, Decem-
ber 21, 1971.

The response to the Antibiotics "junk mail" notices was meager indeed. Out of some
6,300,000 California residents to whom notices were mailed, only some 6,000 responded. Of
these, 5,041 requested exclusion from the suit, 3,670 without giving any reasons. The opt-outs
who did give reasons indicated that they had not purchased the drugs in suit (992), could
not recall whether they had made purchases or not (223) or had no records (146) and presuma-
bly most or all of the others were motivated by the same considerations. Only 6 respondents
(one ten-thousandth of one percent) indicated a desire to be represented by their own counsel,
and apparently none objected specifically to the representation they would be given by the
Attorney General. These statistics are derived from the record in the case.

47. Of course this requirement does not preclude, for example, requiring defendants who
make regular mailings to class members for billing or other purposes to include class notices
in those mailings, so long as the representative pays any incremental expense. The Eisen III
opinion expressly so noted. 479 F.2d at 1009 n.5. There is nothing wrong with diminishing
the representative's burden if it costs the defendant nothing.

48. 61 F.R.D. 372 (S.D. Fla. 1973).
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It is important to remember that the Supreme Court specifically left it
open for Eisen to redefine his class on a smaller scale with more manage-
able notice costs.49 In P.D. Q. Inc., the court itself redefined the class by
reducing it from a nationwide class to a much smaller class encompassing
purchasers in only two counties.- Subsequently, nine other localized class
actions were separately filed, and the Judicial Panel on Multidistrict Liti-
gation has recently sent all those cases back to the original district for
coordinated or consolidated pretrial proceedings pursuant to 28 U.S.C.
§1407 (1970).-" The practical effect is to surmount the financial problem
by sharing it among a number of less ambitious class representatives. No
doubt this will be done in other cases, and it will have the effect of permit-
ting class action treatment of claims where Eisen IV might superficially
appear fatal.

When we recall that the definitive Eisen IV decision was based solely on
the language of rule 23(c) (2), the question arises whether that language can
or should be amended to permit something less than individual notice in
all class actions. There is a strong argument that the individual notice
requirement is not constitutionally mandated in class actions and that it
serves no meaningful purpose.

The cases imposing a requirement of individual notice as a matter of
constitutional due process were all cases where action was to be taken to
the substantial detriment of the persons to be notified. In Mullane, the
issue in the litigation was whether the bank's account as trustee of a
common trust fund should be approved, thereby barring beneficiaries'
claims against the trustee; the Court based its due process holding on the
fact that "the proceeding is one in which they may be deprived of property
rights .... ."52 Similarly, the issue in Walker v. City of New York3 and
Shroeder v. City of New York5" was condemnation of real estate in proceed-
ings where the owners were wholly unrepresented because of failure to give
individual notice. In contrast, a class action on behalf of small claimants
seeks to confer a benefit upon them; the only detriment, the barring of
claims by an unsuccessful suit, is theoretical only, since there is no sub-
stantial possibility that claimants would want to sue individually or that
enough class members would opt out of any class action to warrant a
subsequent class action on the same claim. This difference puts the initial
notice to class members on a very different footing under the due process
clause .55

49. 417 U.S. at 179.
50. 61 F.R.D. at 381.
51. 320 F. Supp. 586 (Jud. Pan. Mult. Lit. 1970). Essentially the same situation has

existed in such other cases as Antibiotics and Ampicillin, where there are separate cases for
each State, and in some cases, counties and cities.

52. Id. at 313.
53. 352 U.S. 112 (1956).
54. 371 U.S. 208 (1962).
55. It should be remembered that we are here discussing only the rule 23(c)(2) notice at
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The language of rule 23(c)(2), as well as the Advisory Committee Note,"6

makes it clear that the purposes of the initial notice are simply to assist
the court in assuring adequate representation of the class and to permit
individual recipients of the notice to decline such representation. Only the
first of these functions is constitutionally required.57 Professor Kaplan, the
reporter to the Advisory Committee that developed the 1966 amendment
to rule 23, has properly observed that

[when] large numbers of people are dealt with, perfect notice, while on
the one hand hard to attain, becomes on the other hand unnecessary
because of the probability that some individuals who are representative
of differing opinions within the group (if such differences exist) will in fact
be reached and will speak up.M

Thus, the rule might appropriately be amended to eliminate the individual
notice requirement, at least in large-scale consumer class actions, more
properly emphasizing less burdensome notice as a means for testing class
members' general concurrence in the court's choice of the class representa-
tive.

IMl. DETERMINATION OF DAMAGES AND OTHER AsPEcTs OF MANAGEMENT

It cannot be denied that Senior Judge Medina's majority opinion for the
original Eisen III panel disapproved the "fluid recovery" approach to class
action damages deemed essential to management of that case. A panel of
the Ninth Circuit concurred in In re Hotel Telephone Charges,59 a case
where an estimated forty million class members, all apparently identifia-
ble, had estimated average claims of $2.00 and, as in Eisen, there was no
substantial possibility of returning damages on an individual basis; the
case also presented other problems' not pertinent here. While the issue of
class-wide damages need not be considered settled, especially in view of
the limited continuing authority of Eisen III, it is not our purpose to dis-
cuss that issue here.60 Rather, we shall discuss the means by which large

the outset of the action. Ordinarily further notice would be required under rule 23(d)(2), in
the event of success, in order to obtain individual claim data and provide for the payment of
claims. Since the issue at that stage is whether each class member will obtain money or not,
the notice requirement might well be more rigorous. Defendants may appropriately be
charged with such further notices, since their general liability will presumably have been
adjudicated. See Part II, infra.

56. 39 F.R.D. 69, 105-07 (1966).
57. Hansberry v. Lee, 311 U.S. 32, 42 (1940); Miller, Problems of Giving Notice in Class

Actions, 58 F.R.D. 313, 314-15 (1972).
58. Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal

Rules of Civil Procedure (I), 81 HARv. L. REV. 356, 396 (1967); see also id. at 391.
59. 500 F.2d 86 (9th Cir. 1974).
60. It should be noted in passing that class-wide damages and "fluid recovery" are not

strictly the same thing. "Fluid recovery" properly refers to a damage award that is not
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numbers of small antitrust claims of consumers and others (though per-
haps not claims as tiny as those in Eisen and Hotel Telephone) can be
adjudicated manageably and in accordance with traditional principles
without resort to the class-wide damage approach.

An antitrust class action that is otherwise proper, i.e., one where com-
mon issues predominate, differs from a single-plaintiff case only in that it
is necessary to determine the amount of damages to be awarded to many
persons rather than one. If a class action is to have any meaning as a
representative suit, as distinct from mere joinder of a number of suits as
in the superseded "spurious class action," the class representative must be
allowed to litigate, once and for all, the issues common to similarly situ-
ated class members. By definition, it is improper to expect the class mem--
bers to come forward, one by one, to prove issues that are identical for all
of them. All they should have to prove individually, on our no-class-wide
damages assumption, is what is unique to each of them.

It is commonly accepted that a treble damage case involves three princi-
pal elements: (1) proof of a violation of the antitrust laws, e.g., a conspir-
acy to fix prices; (2)proof that the violation had some adverse impact on
the plaintiff;"1 and (3) proof of the amount of damages sustained by the
plaintiff. 2 The first issue, violation, is plainly common to all members of

directly distributed to the persons injured by the violation, but rather is in some other way
applied to their future benefit and that of others similarly situated. The concept of a class-
wide damage award is considerably less revolutionary. It simply involves permitting the class
representative to collect, in the first instance, the damages proved to be owed to those he
represents, as a lump sum. The representative would then have an obligation to distribute
this fund among the members of the class in an equitable fashion and either to return the
surplus or to make other disposition of it under the supervision of the court. This was essen-
tially what was done in the first group of Antibiotics cases where the class-wide damage fund
was created by settlement. See Alabama v. Charles Pfizer & Co., 1973 Trade Cas. 74,343
(S.D.N.Y.); Shapiro, note 39 supra, at 262-70. What is to be done with the surplus, whether
it is to be used for a "fluid recovery" or otherwise, is a separate question, as was recognized
in In re Antibiotic Antitrust Actions, 333 F. Supp. 178 (S.D.N.Y. 1971).

It may be of some significance that the Supreme Court in Eisen IV described the "fluid
recovery" approach developed by the district court in some detail but, in contrast to the panel
in Eisen III, pointedly avoided comment on its propriety.

61. It is established that a plaintiff's "burden of proving the fact of damage under section
4 of the Clayton Act is satisfied by its proof of some damage flowing from the unlawful
conspiracy; inquiry beyond this minimum point goes only to the amount and not the fact of
damage." Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 114 n.9 (1969).

62. There is a special body of antitrust authority establishing that the amount of damages
may be determined by "a just and reasonable estimate of the damage based on relevant
date," Bigelow v. RKO Pictures, 327 U.S. 251, 264 (1946), and that it is sufficient that "the
result be only approximate." Story Parchment Co. v. Paterson Parchment Co., 282 U.S. 552,
563 (1931). See also Terrell v. Household Goods Carriers' Bureau, 494 F.2d 16 (5th Cir. 1974);
In re Western Liquid Asphalt Cases, 487 F.2d 191, 200-01 (9th Cir. 1973), cert. denied, 415
U.S. 919 (1974); Ford Motor Co. v. Webster's Auto Sales, Inc., 361 F.2d 874, 887 (1st Cir.
1966); Atlas Bldg. Prod. Co. v. Diamond Block & Gravel Co., 269 F.2d 950, 958 (10th Cir.),

1975]



MERCER LAW REVIEW

a properly certified class. The second, impact, is also common to those
similarly situated in the marketplace, as individual consumers of a product
invariably are in our highly structured economic order; if the class mem-
bers are businessmen in a variety of economic relationships, there may be
elements of individual, or subclass, proof of impact, but such situations are
beyond the scope of this article. Indeed, the ordinary price-fixing case does
not even involve a separate impact question as a practical matter, since
the raising of prices obviously affects all those who buy."3 Violation and
impact are, therefore, not significantly different in large class actions than
in a single-plaintiff action.

Proof of the amount of damages is, by its nature, ultimately individual.
However, there is also a major common element in consumer class actions
- the measure of damages, i.e., the percentage of each consumer's actual
purchases which represented the overcharge. This is plainly common with
respect to fair-traded items, since their prices are fixed by the manufac-
turer. As to other products, economic evidence will often show that the
relationship between manufacturers' prices and retail prices is constant
within a tolerable margin of error.64 In this regard, it is essential to bear in
mind that the class representative's burden is no more than to provide
evidence on which the factfinder can make a reasonable estimate of the
measure of damages." If need be, variations may be resolved (to the
defendant's benefit) by using a measure on the low side of what the eco-
nomic evidence shows. Once a common measure of damages is shown, the
only individual question remaining is the amount of each claimant's pur-
chases.

Given this breakdown between the common and individual issues, two
principal management problems remain: how to organize the trial most
efficiently and how to determine individuals' purchases as the predicate
for the damage calculation. We now consider these problems in somewhat
more detail.

cert. denied, 363 U.S. 843 (1960); Flintkote Co. v. Lysfjord, 246 F.2d 368, 392 (9th Cir.), cert.
denied, 355 U.S. 835 (1957).

63. E.g., Union Carbide & Carbon Corp. v. Nisley, 300 F.2d 561, 579-80 (10th Cir. 1961);
Fox West Coast Theatres Corp. v. Paradise Theatre Bldg. Corp., 264 F.2d 602, 608 (9th Cir.
1958); Kinzler v. New York Stock Exch., 62 F.R.D. 196, 201 (S.D.N.Y. 1974).

Where there are middlemen between the defendant and the consumer, there may well be
a question as to the amount of the overcharge passed on by the middlemen. However, it would
be unusual to find a middleman who absorbed all of the overcharges he paid, so that the
question tends to go to the amount of damages, not impact.

64. This was, for example, the case in Antibiotics, where evidence showed that retail
druggists generally sold at a markup of 66 2/3 percent over manufacturers' prices. See West
Virginia v. Charles Pfizer & Co., 440 F.2d 1079, 1086-88 (2d Cir. 1971).

65. See note 62, supra.
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A. Organization Of The Litigation - Bifurcation

In a case where there are both common and individual issues, common
sense suggests that they should be tried separately, in orderly progression.
Rule 42(b) of the Federal Rules of Civil Procedure provides:

The court, in furtherance of convenience or to avoid prejudice, or when
separate trials will be conducive to expedition and economy, may order a
separate trial . . . of any separate issue . . . or issues, always preserving
the right of trial by jury as declared by the Seventh Amendment to the
Constitution or as given by a statute of the United States.

Rule 23(c)(4) (A) implicitly recognizes the special utility of bifurcated trials
in class actions by authorizing class-action treatment "with respect to
particular issues." The Manual for Complex Litigation §4.12 recommends:

In some cases, separate trials of separate issues result in a more orderly
presentation of evidence, a better understanding of the evidence in rela-
tion to the particular issue or issues under consideration by the trier of
facts, and may avoid an unnecessary trial of other issues."

And the courts of appeals have similarly noted that "[t]he effective ad-
ministration of 23(b)(3) will often require the use of the 'sensible device'
of split trials." 7

In particular, there is ample authority for bifurcation of complex anti-
trust cases to permit trial first of the issues relating to liability, saving
damages questions for subsequent proceedings. 8

Bifurcation is no less proper in a jury case than in a case tried by the
court. There is clearly no seventh amendment problem if the same jury
returns for the damages trial (something that is facilitated by the use of
alternate jurors and juries of less than twelve), and it is also permissible
for the court to empanel a new jury for the damage stage."

66. MANUAL FOR COMPLEx LmGATION §4.12 (3d ed. 1973).
67. E.g., Green v. Wolf Corp., 406 F.2d 291, 301 (2d Cir. 1968), cert. denied, 395 U.S. 977

(1969).
68. See, e.g., In re Western Liquid Asphalt Cases, 487 F.2d 191, 200 (9th Cir. 1973), cert.

denied, 415 U.S. 919 (1974); In re Multidistrict Private Civil Treble Damage Antitrust Litiga-
tion Involving Water Meters, 304 F. Supp. 874 (Jud. Pan. Mult. Lit. 1969); Connecticut v.
General Motors Corp., Civil No. 71-C-830 (N.D. Ill., Dec. 10, 1974); Wall Products Co. v.
National Gypsum Co., 326 F. Supp. 295 (N.D. Cal. 1971); City of Detroit v. American
Bakeries Co., Civil No. 33045 (E.D. Mich., Feb. 16, 1971); Reines Distribs., Inc. v. Admiral
Corp., 257 F. Supp. 619, 621 (S.D.N.Y. 1965); Orbo Theatre Corp. v. Loew's, Inc., 261 F.2d
380, 381 (D.C. Cir. 1958). See also, C. WmRHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE
§§1790-92, 2390-92 (1969).

69. See Connecticut v. General Motors Corp., Civil No. 33045 (E.D. Mich., Feb. 16, 1971);
O'Donnell v. Watson Bros. Transp. Co., 183 F. Supp. 577 (N.D. Ill. 1960); Cutner v. Fried,
373 F. Supp. 4, 10-14 (S.D.N.Y. 1974). As Wright and Miller demonstrate, this follows
inexorably from the holding in such cases as Gasoline Prods. Co. v. Champlin Ref. Co., 283
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A bifurcated jury trial was actually held in Eastern Fireproofing Co. v.
United States Gypsum Co. 0 After a special verdict that defendant had
violated the antitrust laws and thereby injured plaintiff, the damage issue
was referred to a special master who heard evidence and submitted find-
ings to the court. Some two years after the special verdict, the same jury,
consisting of 10 original jurors and two alternates who had been excused
just prior to the original deliberations, reassembled to consider the mas-
ter's recommendations; the case was settled after the first day of the re-
newed jury proceedings. Again, in The Cast Iron Pipe Anti-trust Cases,7'
the court ordered that all of the cases, including class actions, "be consoli-
dated for trial on the issue of whether there has been a violation of the
prohibitions of the federal antitrust laws. The issue will be presented to
the jury by the means of special verdicts or interrogatories so that the type
and extent of any violations may be defined."7 The case was in fact tried
to the jury on that basis in the spring of 1973; there happened to be a hung
jury and the cases were settled on the eve of the retrial." In Wall Products
Co. v. National Gypsum Co.," the court held a separate nonjury trial at
which "[b]roadly stated, the issue presented was whether any of the
defendants combined, conspired, or agreed with any other defendant or co-
conspirator in violation of Section 1 of the Sherman Act,"'" and settle-
ments followed a determination of violation.

The optimum division of issues for trial in a particular case is, of course,
a matter for the court's discretion upon consideration of the circumstances.
There may be reasons for dividing the issues with respect to violation, as,
for example, where there are both patent and antitrust issues in the case. 6

As we have suggested, the common issue of the measure of damages should
ordinarily be litigated apart from the individual issues involved in class
members' proof of their transactions, after the violation issues have been
determined." If the impact question is for all practical purposes subsumed
in the violation question, as is true in most price fixing, market allocation,
and other cases, it requires no separate consideration. There may also be

U.S. 494 (1931), and Washington Gas Light Co. v. Connolly, 214 F.2d 254, 256 (D.C. Cir.
1954), that damages may be retried as a separate issue by a new jury following a reversal on
appeal. WRIGHT & MILLER, supra note 68, §2391, at 302-03.

70. 50 F.R.D. 140 (D. Mass. 1970).
71. Civil No. CA 71-516 (N.D. Ala. 1971).
72. Id. Pretrial Order No. 9 (Nov. 29, 1972).
73. The initial trial also included "the issues of the fact of injury and amount of damages"

to a few selected class members, but those add on issues were not essential to the basic
separation of violation from injury as to the vast majority of plaintiffs and class members.

74. 326 F. Supp. 295 (N.D. Cal. 1971).
75. Id. at 296.
76. E.g., Andrew Corp. v. Justice Associates, Inc., 1973 Trade Cas. 74,698 (N.D. Ill.).
77. In a price-fixing or other per se case, economic proof will often not be needed to

establish a violation, but will ordinarily be needed to establish the measure of damages. It
thus makes sense to keep the two matters separate.
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cases where impact and measure of damages should be tried together,
apart from the violation question, since the measure may simply be a
matter of quantifying the proof of some injury. Rule 42(b) clearly contem-
plates such tailor-made separate trial orders, and rule 23(d) expressly pro-
vides that "[in the conduct of [class] actions . . . , the court may make
appropriate orders: (1) determining the course of proceedings or prescrib-
ing measures to prevent undue repetition or complication in the presenta-
tion of evidence. . . ." Antitrust class actions, like all complex cases, call
for judicial creativity.

B. Determination Of Consumer Class Members' Damages

If the class representative has succeeded in establishing a common mea-
sure (or measures) of damages, all that remains is to determine the amount
of each class member's purchases; application of the measure to that
amount results in a determination of each member's actual single dam-
ages."9 We now discuss the ways that individual claims as to purchases can
be proved in consistency with traditional standards.

There are many situations where the defendants themselves or third
parties will have records of class members' purchases in retrievable form.
This is the case where, for example, the defendants are large retailers and
the class members either have charge accounts with the defendants or have
purchased through third parties' credit cards. It was, in fact, also the case
in Eisen. If "big ticket" items such as automobiles have been purchased
through franchised dealers, the dealers may have such records. Often, the
determination of such class members' purchases of the products in ques-
tion requires only a running of the computers that already contain the sales
records; there is no hearsay problem or other problem of proof since the
information comes from reliable business records of the defendants or their
agents.79

A somewhat more difficult problem arises where there are no such com-
prehensive records, but there are still numerous situations where class
members are likely to have records or the capacity to reconstruct their
purchases with reasonable certainty. Prescription drug purchases are such
a situation, and the Antibiotics experience suggests how claims of this
nature may be proved. Here, the first step is to send out special notices
under rule 23(d)(2) in order to obtain individual sworn statements of claim
from class members.80 The next step is to verify those claims adequately

78. See Appleton Elec. Co. v. Advance-United Expressways, 494 F.2d 126, 138 n.23 (7th
Cir. 1974), which indicated that claims of a multi-million-member class could be paid in this
manner.

79. See MANUAL FOR COMPLEX LmGATION §2.716 (1973). In the interest of manageability,
it may be necessary to limit the class by definition to include only customers as to whom such
records exist.

80. The manner in which this was done in Antibiotics is described in detail in Shapiro,
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for litigation purposes, something that is entirely feasible in at least two
different ways other than by parading each class member before the judge
and jury.

The simplest, and probably soundest, approach to such verification of
claims is by intensive investigation of a statistically valid but manageably
small sample of the claims, including, if need be, courtroom litigation.
This would lead, as the first step, to a determination by the finder of fact
of the accuracy or margin of error of the consumer claims in the aggregate,
based upon (1) acceptance, rejection or reduction of each claim in the
sample and (2) acceptance of expert testimony as to the validity of the
sample. It is then a simple matter to extrapolate from the sample to the
aggregation. The use of such statistical evidence is now well accepted in
antitrust and other litigation.8 '

Of course, this process has not yet established any individual claims
(except those in the sample) and it remains to apply the information about
the aggregation to them and then to determine the admissibility of the
absent claimants' affidavits as the basis for determining their damages. If
the aggregate margin of error is small,8 2 there is then ample basis for
treating all of the affidavits as accurate within the leeway that is allowed
for estimating damages in antitrust cases. s3 If the margin is deemed too
large for accepting the affidavits at face value, the interests of the defen-
dant in avoiding an excessive judgment can be rigorously protected by
scaling down each claim by the overall margin of error.8

note 39 supra, at 262-69, with suggestions for future improvements. The level of claimant
veracity there was remarkably high.

In Antibiotics more than 38,000 individual consumers filed claims based on purchases
aggregating more than $16,500,000 during the twelve-year claim period. The court ultimately
determined that 50% of the amount of these purchases should be paid consumers (to cover
their single damages less costs) out of the settlement fund, making for an average single
damage recovery of more than $200 and average damages, if trebled, of well over $600; in
many cases, consumers' single damages ran to thousands of dollars. See West Virginia v.
Charles Pfizer & Co., 315 F. Supp. 710 (S.D.N.Y. 1970), aff'd, 440 F.2d 1079 (2d Cir. 1971),
cert. denied, 404 U.S. 871 (1971); Alabama v. Charles Pfizer & Co., 1973 Trade Cas. 74,343
(S.D.N.Y.).

81. See, e.g., Brown Shoe Co. v. United States, 370 U.S. 294 (1962); United States v.
United Shoe Mach. Corp., 110 F. Supp. 295, 305-07 (D. Mass. 1953); Rosado v. Wyman, 322
F. Supp. 1173, 1180-81 (E.D.N.Y. 1970), aff'd, 437 F.2d.631 (2d Cir. 1971); Zippo Mfg. Co. v.
Rogers Imports, Inc., 216 F. Supp. 670, 680-84 (S.D.N.Y. 1963). The MANUAL FoR COMPLEX
LMGATION §§2.712, 2.717 (1973) strongly advocates the use of sampling techniques and the
admission of evidence derived therefrom.

82. The less formal verification process in Antibiotics, showed a margin of error less than
ten percent.

83. See note 62, supra.
84. Theoretically, some class members might argue that their accurate claims are being

unfairly reduced because of others' inaccuracies. However, it is not likely that they would
persist if it was explained that the alternative is, of necessity, no recovery for any class
member. As noted, the defendant has no proper interest in the matter, since it has been
proven that he is not being subjected to excessive damages.
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Given these assurances that the claims defendants are asked to pay are
not excessive, the hearsay rules cease to be any bar to the acceptance of
the absent members' affidavits as sufficient basis for calculating their
damages (at face value or as reduced pro rata, depending on the circum-
stances). For, as rule 803(24) of the newly enacted Rules of Evidence for
United States Courts and Magistrates provides, there is an exception to
the hearsay rules for

[a] statement not specificially covered by any of [23 specifically enumer-
ated] exceptions but having equivalent circumstantial guarantees of
trustworthiness, if the court determines that (A) the statement is offered
as evidence of a material fact; (B) the statement is more probative on the
point for which it is offered than any other evidence which the proponent
can procure through reasonable efforts; and (C) the general purposes of
these rules and the interests of justice will best be served by admission of
the statement into evidence.u

Judge Wisdom wrote in Dallas County v. Commercial Union Assurance
Co.,"5 that it is enough to say of any evidence, whether technically "hear-
say" or not, that "[ult is admissible because it is necessary and trustwor-
thy, relevant and material, and its admission is within the trial judge's
exercise of discretion in holding the hearing within reasonable bounds."87

Surely individual affidavits that have been verified or discounted by the
statistical processes we have outlined should meet those standards and be
sufficient, in the absence of any contradictory evidence, to justify damage
awards to consumers known to have been injured by antitrust violations."

There are alternative ways to adjudicate individual class members'
claims that are somewhat more cumbersome but nonetheless manageable.
One approach would be to use a master, or group of masters, who would
report to the court and jury as provided in rule 53 of the Federal.Rules of
Civil Procedure. 9 Another approach would be to use depositions upon
written interrogatories under rule 31 with a number of deposition officers
propounding to each claimant questions provided by the class representa-
tive and the defendant. The depositions of all claimants more than one
hundred miles from the place of trial or unable to appear because of infirm-

85. Pub. L. No. 93-595 (Jan. 2, 1975).
86. 286 F.2d 388 (5th Cir. 1961).
87. Id. at 398.
88. In the case of prescription drugs, many claimants may be able to submit records kept

by their doctors or their druggists in the regular course of business that would show the
amount of their purchases. Such records would be directly admissible. See Fav. R. OF

EvipENcE 803(6). Records kept by the claimant for tax or insurance purposes might also be
admissible by an extension of the business records exception.

89. Union Carbide & Carbon Corp. v. Nisely, 300 F.2d 561, 587-89 (10th Cir. 1961); see
also discussion of Eastern Fireproofing Co. v. United States Gypsum Co., 50 F.R.D. 140 (D.
Mass. 1970), in section IH-A, supra.
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ity would be clearly admissible under rule 32(a)(3) of the Federal Rules of
Civil Procedure, and those of others could be admitted under rule
32(a)(3)(E) on the ground that "such exceptional circumstances exist as
to make it desirable, in the interest of justice ... , to allow the deposition
to be used." 0

We acknowledge that all of these approaches require a modicum of judi-
cial imagination. However, they are not inconsistent with traditional prin-
ciples of adjudication, and such imagination is mandated by the spirit of
both rule 23 and section 4 of the Clayton Act.9'

Where [as with antitrust violations that take relatively small amounts of
money from a multitude of people] the tort itself is of such a nature as to
preclude the ascertainment of the amount of damages with certainty, it
would be a perversion of fundamental principles of justice to deny all relief
to the injured person, and thereby relieve the wrongdoer from making any
amend for his acts. . . . [Tihe risk of the uncertainty should be thrown
upon the wrongdoer instead of upon the injured party. 2

To be sure, we have not solved the problem of individual proof of dam-
ages for overcharges on those consumer products as to which purchases
cannot be determined with reasonable certainty from business records or
from data available to individual claimants. Thus, unless class-wide dam-
ages are allowed, consumer class actions may well be precluded with re-
spect to foodstuffs and many of the necessities of everyday life. Legislation
may be appropriate to assure consumer redress in this area.

Chairman Rodino of the House Judiciary Committee introduced in the
93rd Congress a "parens patriae" bill'" that would permit a state attorney
general to sue under the antitrust laws on behalf of the citizens of his state
and to recover the reasonably estimated aggregate damages sustained by
them; the damage fund would then be allocated among the citizens in
accordance with state law or "as the district court may in its discretion
authorize" and any remainder "escheated or used for general welfare pur-
poses."' 4 Such legislation would permit the state to sue with respect to all
antitrust injuries to its citizens and would eliminate any problem of indi-
vidual proof of damages, whatever the product. While the Rodino bill was
not reported out of the Committee in 1974, it has been revived in the 94th

90. See, e.g., Richmond v. Brooks, 227 F.2d 490 (2d Cir. 1955), where the plaintiff's
deposition on written questions was held a proper substitute for her appearance in person at
trial.

91. 15 U.S.C. §15 (1970).
92. Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 563 (1931); see

also, In re Western Liquid Asphalt Cases, 487 F.2d 191, 201 (9th Cir. 1973); Appleton Elec.
Co. v. Advance-United Expressways, 494 F.2d 126, 138-39 (7th Cir. 1974).

93. H.R. 12528, 93d Cong., 2d Sess. (1974).
94. Id.
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Congress (H.R. 38). Its concept seems eminently sound and consistent with
the policies of the antitrust laws . 5

IV. CONCLUSION: THE ANTITRUST CONSUMER CLASS ACTION IS ALIVE AND

REASONABLY HEALTHY

Those who have worked closely in the field have always recognized that
rule 23 is, at best, far from a panacea for consumer injuries caused by
antitrust violations. The 1966 amendments were only the first step in a
legal reform which, like others, will take time and considered action by the
courts, the rulemakers and perhaps the legislature. But just as Eisen I was
overrated in favor of class actions, so also Eisen III and IV are not the end
of the world for injured consumers. For the Supreme Court's decision on
notice was not unexpected, and sophisticated class action lawyers had not
hung their hopes on fluid damage recovery. We have attempted to show
in this article that neither literal enforcement of the notice requirement nor
the approach to damages adopted by some appellate judges is a serious
obstacle to consumer remedies for many antitrust violations.

We have already seen that the Supreme Court's Eisen IV opinions are
by no means hostile to consumer class actions in general;" indeed, notwith-
standing a good deal of loose language, even Judge Medina mitigated his
broadside by stating that "[wie adhere to what we have written in sup-
port of the remand of this case in Eisen 11."" In assessing the current health
of class actions, it is important to compare the Supreme Court's studious
avoidance of general comments in Eisen IV with the clearly pro-class-
action statements it has made in its other recent antitrust opinions, as well
as the statements by the three concurring Justices in Eisen IV itself. In
Hawaii v. Standard Oil Co.," the Court rejected an argument that "costs
and other burdens . . . render private citizens impotent to bring treble
damage actions," pointing out that individuals "are not [so] powerless"
because rule 23 "provides for class actions which may enhance the efficacy
of private actions by permitting citizens to combine their limited resources
to achieve a more powerful litigation posture."" And in American Pipe &
Construction Co. v. Utah,'"° the Court has reemphasized the "truly repre-
sentative" nature of class actions and their "purposes of litigative effi-
ciency and economy," notwithstanding "criticisms of Rule 23 and its im-
pact on the federal courts [that] have been both numerous and trench-
ant." ,

95. See also Note, The Rule 23(b)(3) Class Action: An Empirical Study, 62 GEo. L.J. 1123,
1166-72 (1974).

96. See discussion, section II, supra.
97. 479 F.2d at 1013-14.
98. 405 U.S. 251 (1972).
99. Id. at 265-66.
100. 414 U.S. 538 (1974).
101. Id. at 550-52, 555-56.
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Other courts of appeals have taken pains to disassociate themselves from
the views expressed in Eisen III. In Appleton Electric Co. v. Advance-
United Expressways,12 the Seventh Circuit stated:

[W]e do not, by distinguishing Eisen III, intend to indicate this circuit's
approval of the Second Circuit's conclusion that these innovations are
improper because we are not faced with that decision in this case.07

The Tenth Circuit, in Sanderson v. Winner,"4 similarly went out of its way
to state:

We recognize that the class action is unique and we see the necessity for
the court to be satisfied that the plaintiff or plaintiffs can pay the notice
costs, and we also agree fully with the Court's ruling in Eisen that due
process requires decent notice. But we do not read Eisen as creating a
presumption against finding a class action.'"5

And the Second Circuit itself, in its post-Eisen III opinion in General
Motors Corp. v. City of New York,'" emphasized that the ultimate Eisen
IV decision rested upon a particular notice question and reiterated:

We noted in Green v. Wolf Corp., 406 F.2d 291, 298 (2d Cir. 1968), cert.
denied, 395 U.S. 977, 89 S.Ct. 2131, 23 L.Ed.2d 766 (1969):

Rule 23 now emphasizes the flexibility which a trial court exercises
in the management of the action . . . . It is this flexibility which
indeed enables us to view liberally claims which assert a right to a
class action . . . at the early stages of the litigation .... 7

Thus, Judge Medina's views on damage recovery are by no means the law
of the land, much less his general pessimism about class actions in general.
And the district courts have proceeded as before to certify large-scale class
actions where appropriate.108

There is nothing in Eisen III or IV that detracts from the considered
views of the Board of Editors of the Manual for Complex Litigation, who

102. 494 F.2d 126 (7th Cir. 1974).
103. Id. at 137 n.21.
104. 507 F.2d 477 (10th Cir. 1974).
105. Id. at 479-80.
106. 501 F.2d 639 (2d Cir. 1974).
107. Id. at 647. But see In re Hotel Telephone Charges, 500 F.2d 86 (9th Cir. 1974). This

case is discussed in section Im, supra.
108. Forbes v. Greater Minneapolis Area Bd. of Realtors, 61 F.R.D. 416 (D. Minn.

1973)(class of some 100,000 home purchasers suing 583 realtors for fixing commission and
various other violations); P.D.Q., Inc. of Miami v. Nissan Motor Corp., 61 F.R.D. 372 (S.D.
Fla. 1973)(class of some 630,000 automobile purchasers held proper on violation issue except
for limitation on account of financial problems with respect to notice); Weit v. Continental
Illinois Nat'l Bank & Trust Co., 60 F.R.D. 5 (N.D. Ill. 1973)(class determinated on behalf of
some millions of credit card holders challenging interest rates).
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are district judges selected because of their extensive experience in the
handling of such cases:

Particularly in consumer class actions, where the potential or actual
class members may number in the millions, the assertion of unmanagea-
bility is typically pressed upon the court. In considering whether the pro-
posed class action is 'superior,' the court must make a realistic evaluation
of the 'other available methods,' keeping in mind the purposes for which
amended Rule 23 was designed. For it is just such situations where repre-
sentative treatment'may be most needed, since separate suits by the many
plaintiffs, or against the many defendants would pose an intolerable bur-
den on the party opposing the class as well as the judicial system; and the
denial of the class action might well mean a total denial of relief as a
practical matter for the persons injured.

Rule 23 grants to the court broad discretionary powers to enable the
court successfully to solve the novel administrative problems posed in a
class action by the unusually large number of members of the class each
of whom may have small monetary claims.'"0

109. MANUAL FOR COMPLEX LIGATION §1.43, at 28-29 (1973).
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