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In the past few years, a number of actions have been initiated under
section 2 of the Sherman Act' whose consequences could be to significantly
alter traditional market concepts and direct the thrust of the statute from
its attack on markets infected with the existence or dangerous probability
of monopoly to those where conduct rather than structure is the essential
ingredient of liability.

Particularly since the United States has been hard hit with shortages of
a number of products, scarcity and other considerations have resulted in
terminations of dealers and other distributors by their suppliers. Those
terminated have sometimes retaliated by initiating antitrust litigation,
based not on the more customary claim that the cut-off was in furtherance
of a conspiracy to fix prices or limit territories, but that termination was
an act taken pursuant to a plan of actual or attempted monopolization.

In making these claims, the plaintiffs have either expressly or implicitly
argued for a market circumscribed by the seller's product, even to the
exclusion of physically identical products of other sellers. A serious ques-
tion arises whether these actions are in harmony with the language or
purposes of the Sherman Act, or whether the Act is or should be flexible
enough to accommodate such allegations.

Traditionally, from both the economic and legal vantage points the
question of monopoly turns on a single firm's power over price and power
to exclude competition in a relevant market.' It is commonplace, however,
that pure monopoly, like pure competition, is virtually non-existent. As a
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1. 15 U.S.C. §2 (1970), as amended, Act of Dec. 21, 1974, Pub. L. No. 93-528, §3,88 Stat.
1708 reads as follows:

Every person who shall monopolize, or attempt to monopolize or combine or con-
spire with any other person or persons to monopolize any part of the trade or
commerce among the several States or with foreign nations, shall be deemed guilty
of a felony ....

2. Turner, Antitrust Policy and the Cellophane Case, 70 Hmv. L. REv. 281 (1956). A
typical definition is set forth in BATH, INDusTm41 ORGANIZATION 28 (2d ed. 1968): "In monopoly
the single seller has complete control of the market price at which he sells (There is no
competitive supply of goods in his market), and he may raise it or lower it while effectively
restricting the amount of product he sells."
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consequence, the concern of both economists and lawyers has been with
the extent to which a firm's power in a particular market departs from
either hypothetical polar extreme.

The economist's concern is primarily with the condition of the market,
essentially its structural characteristics; the means whereby a firm has
obtained or preserved market power is of less consequence to the economic
discipline.3 "Monopoly" is not, however, prohibited under section 2 of the
Sherman Act; the proscribed offenses consist of monopolization and at-
tempts and conspiracies to monopolize. Accordingly, the legal approach to
section 2 monopolization cases has involved a dual analysis of the condi-
tion of the market and the conduct of the firm charged in acquiring or
retaining its market position.'

The threshold phase of either a legal or economic analysis is the determi-
nation of a relevant market within which the defendant's power will be
assessed. 5

Definition of the "relevant market" has typically focused on the physical
characteristics of a product, its end uses and the source of supply. Both
geographic and distributive considerations are involved.7 While contro-
versy has swirled around the inclusion of substitutes in a market, for exam-
ple, flexible packaging materials with cellophane in United States v. E. I.
duPont de Nemours & Co.,' or the exclusion of an identical product be-
cause of cost and source, as with secondary and imported aluminum ingots
in United States v. Aluminum Co. of America,' only lately have attempts
been made with any frequency to define and limit markets with reference
to a single seller's product. In the few earlier circumstances, it is probable
that the defendants would have been found to occupy a monopoly position
or, as will be advanced later, to have engaged in predatory practices, even
if a broad market definition were to have been adopted.

An economist's concern with the power of a seller in a market presup-
poses a framework for the formulation of market dimensions. Since for
present purposes the non-existence of pure monopoly may be assumed, in
the sense that at some price level consumers will cease purchasing almost
any product, the problem arises as to how widely the dimensions should
be drawn.

3. See Turner, supra note 2, at 281.
4. See, e.g., Otter Tail Power Co. v. United States, 410 U.S. 366 (1974); United States v.

United Shoe Mach. Corp., 110 F. Supp. 295 (D. Mass. 1953), affd per curiam, 347 U.S. 521
(1954); United States v. Griffith, 334 U.S. 100 (1948); United States v. Aluminum Co. of
America, 148 F.2d 416 (2d Cir. 1945); Swift & Co. v. United States, 196 U.S. 375 (1905).

5. See Turner, supra note 2, at 287-88.
6. See, e.g., United States v. E. I. dePont de Nemours & Co., 351 U.S. 377 (1956).
7. Lorain Journal Co. v. United States, 342 U.S. 143 (1951); Indiana Farmer's Guide

Publishing Co. v. Prairie Farmer Publishing Co., 293 U.S. 268 (1934).
8. 351 U.S. 377 (1956) [hereinafter cited as Cellophane].
9. 148 F.2d 416 (2d Cir. 1945) [hereinafter cited as Alcoa].
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Professor Chamberlin explains that every seller of a differentiated prod-
uct posesses some degree of market power to the extent that some custom-
ers have a preference for his offerings compared with other sellers." Prefer-
ences can be effected through the establishment of trade-marks as well as
by other means." Thus, according to Chamberlin,

[ulnder pure competition, the market of each seller is perfectly merged
with those of his rivals; now it is to be recognized that each is in some
measure isolated, so that the whole is not a single market of many sellers,
but a network of related markets, one for each seller. 2

Few, if any, economists would contend, however, that monopoly prevails
where there is any significant product differentiation, brand or otherwise,
creating a customer preference. 3 The search for relevant markets has cen-
tered on an analysis of a seller's product and its various functional, cost
and source characteristics. As described by Professor Turner:

[M]onopoly power is the power to vary one's price within a substantial
margin - a choice of profitable alternatives - and, correspondingly, the
power to exclude competitors to a substantial extent when it is desired to
do so. 4

In turn, the definition of markets from which competition might be ex-
cluded has turned on an evaluation of products for which there is a signifi-
cant cross-elasticity of demand. Cross-elasticity of demand can be defined
as the percentage change in quantity of a particular product demanded
when a percentage change in the price of another product occurs." And if
cross-elasticities are high, the products are often grouped together in defin-
ing the relevant product market. Not surprisingly, the core of debate has
been, even assuming the propriety of some grouping, exactly how high the
cross-elasticity should be before grouping is appropriate." A challenge to
applying the cross-elasticity concept as a legal principle in monopolization
cases has been forcefully made by Professor Turner. Largely on the ground
that the presence of substitute products does not prevent the single-
product monopolist from exercising some leverage over price, Turner would
exclude from the market all goods which are qualitatively differentiated

10. E. H. CHAMBERLIN, THE THEORY OF MONOPOLISTIC COMPETITION, ch. 4 (8th ed. 1969).
11. Id. at 57-64.
12. Id. at 69.
13. But see DOER, CAprrALsT ENTERPRISE AND SOCIAL PROGRESS 105 (1925) asserting that

monopoly exists in all instances by scarcity.
14. Turner, supra note 2, at 132. See also KAYSEN & TURNER, ANTITRUST PoucY 99 (1959);

but see United States v. Bethlehem Steel Corp., 168 F. Supp. 576, 592 (S.D.N.Y. 1958) ("A
market definition which is confined to the seller's perspective is not meaningful.")

15. E. H. SINGER, ANTITRUST ECONOMICS 56 (1968).
16. F.M. SCHERER, INDUSTRIAL MARKEr STRUCTURE AND ECONOMIC PERFORMANCE 53-54 (2d

ed. 1971).

19751



MERCER LAW REVIEW

from the product in question."
As an alternative to cross-elasticity analysis, a simple evaluation of the

product's characteristics or costs of production might be undertaken."
Such an evaluation appears largely subjective, however, lacking in any
clear guidelines as to what gaps in substitutability would be sufficient to
justify a product's exclusion from the market."

While economic theory is in conflict concerning the extent to which
substitute products might be included in a relevant market for purposes
of assessing its proximity to the pure monopoly pole, there is little disagree-
ment but that essentially identical products should be embraced within
the relevant market boundaries.2 ' This conclusion is almost universal, not-
withstanding an equally general recognition that any product differentia-
tion accords a seller "at least a small measure of independent jurisdiction
over the price of his product."'" Thus, as an economic concept, delineation
of a market for purposes of identifying monopoly elements by description

17. Turner, supra note 2.
18. Scherer, supra note 14, at 53.
19. A novel and expansive approach to market definition has been advanced by Dr. John

Narver who advocates a "supply space" concept. Under this theory, a market would include

not only the products sold by a firm and reasonably interchangeable substitutes but the

competitive products which could be produced by firms not in the market but having the
technological capability to offer competition. This capacity is defined as a firm's

qualitative and quantitative aspects of its human and physical resources in terms
of technical know-how, production capacity, raw material supply, financial
strength (including financial assets and access to the capital market), marketing
know-how and distribution channels and so on. Narver, Supply Space and Horizon-
tality in Firms and Mergers, 44 ST. JoHN's L. REv. 316, 324 (special ed. 1970).

There is a real question, however, whether the "supply space" concept enhances the develop-
ment of workable market boundaries for purposes of assessing a firm's monopoly position.
Thus, if a firm has undesirable, though not complete, power over price respecting a product
for which there are some substitutes, it seems clear that its power is undesirable in the
economic sense if the prevailing competition may be furnished by a firm which could feasibly

offer the same or a reasonably interchangeable article if it chooses to do so. A similar argu-
ment was made, and rejected, in Calnetics Corp. v. Volkswagen of America, Inc., 348 F. Supp.
606 (C.D. Cal. 1972), where defendant sought to broaden the market based on the inter-

changeability of plaintiff's production facilities. See text accompanying note 112 infra.
20. Turner, supra note 2, at 318.
21. BA, supra note 2, at 229-30; CH~mBEauN, supra note 10, at 69. One outstanding

antitrust economist has undertaken to justify a market definition which is identical to the
products offered by a seller by reason of the seller's dominance in the type of products which
it makes and sells and the barriers to entry which it has erected. KAvs', UNrrED STATEs V.

UNIrE SHOE MACHINERY COPoRATON 30 (1956). While superficially supportive of an eco-
nomic position that each seller enjoys a monopoly whenever he sells a differentiated product,
he would include in the relevant market not only the machinery sold by the company involved
but all machinery performing the identical function, a concept not far removed from the
reasonable interchangeability approach. Further, the author was intimately involved in the
United Shoe case, and the distinctions between economic theory and legal concepts may well
have been blurred in his book.
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of a single seller's product is without substantial precedent in the most
often cited antitrust literature.

There is, of course, ample latitude for disagreement as respects the phys-
ical identity of products. Presumably there would be little controversy but
that most tobacco and petroleum products are identical save for brand
differentiation. United States automobile manufacturing presents a more
difficult question, yet few economists would assess monopoly by testing
General Motors' control of the Chevrolet market.

In sum, a plaintiff basing a suit on a termination or refusal to deal, or
predation by a seller of products for which there are identical or virtually
identical alternatives, finds little encouragement from economic theory.
He must depend on some discernable disparity between legal and eco-
nomic orientation; on behavior rather than structure analysis.

I. TRADITIONAL MARKET DEFINITION CRITERIA IN SHERMAN AcT CASES

A. The Statutory Basis

Those seeking to confine market boundaries to a single seller's product
begin this argument by emphasizing the language of section 2, "any part
of the trade or commerce."2 In fact the Ninth Circuit in Lessig v. Tidewa-
ter Oil Co. " relied on this approach in dispensing altogether with the need
to frame a relevant market in an attempt-to-monopolize case.

The most common definition of the phrase "any part" is that found in
Standard Oil Co. of New Jersey v. United States,' wherein it was noted
that the commerce refered to by these words has both a geographical and
distributive significance, that is, it includes any portion of the United
States and any one of the classes of goods forming a part of interstate or
foreign commerce.2 Section 2 was for Mr. Justice White a safeguard for
section 1, having as its purpose "to make the prohibitions of the Act all
the more complete and perfect by embracing all attempts to reach the end
prohibited by section 1 although the acts by which such results are at-
tempted. . . are not embraced within the general enumeration of the first
section."26 As Standard Oil was found guilty not only of monopolization
but a continued attempt to monopolize,2 an argument can be made that
single firm anti-competitive behavior which is unreasonable in nature can
be reached by an "attempt" charge without any reference to the presence
or absence of monopoly power. Similar language can be found in another

22. See note 1, supra.
23. 327 F.2d 459 (9th Cir.), cert. denied, 377 U.S. 993 (1964). See discussion in Part 1(c),

note 46 infra.
24. 221 U.S. 1 (1911).
25. Id.
26. Id. at 61-62.
27. Id. at 77.
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case of the same era 8 which also focused upon the nature of the "unusual
and wrongful character" 9 of defendant's activities. Indeed two later deci-
sions of the Supreme Court 30 will support an even more conduct-oriented
approach to "attempt" analysis without regard to the dangerous immin-
ence of monopoly power. In United States v. Columbia Steel Co. 3 the
Court, in discussing the attempt-to-monopolize charge, noted that even if
the merger in that case might not be violative of section 1, "it may consti-
tute an attempt to monopolize forbidden by section 2 if a specific intent
to monopolize may be shown." Times-Picayune Publishing Co. v. United
States,'32 in its discussion of attempt charges, indicates that section 2 re-
quires "a specific intent to destroy competition or build monopoly." While
the Court found for the defendant, it did so on the ground that section 1
had not been violated because the government had failed to show an ad-
verse effect on competition. Further, the basis for the activities complained
of were held to be legitimate business goals. Commenting on these cases,
one author notes:

[Tihe suggestion that the prohibited intent is the intent to destroy com-
petition or build monopoly seems rather direct support for the argument
that anti-competitive behavior alone should constitute an attempt to
monopolize.

If either of these opinions had recognized the problems of relating at-
tempt violations to monopolization violations and had dealt with them
explicitly, the current course of lower court authority might have been
changed avulsively. As the opinions stand, they are generally disregarded
and remain outside the main channels of still-current attempt doctrine.'

It is theoretically an easy step then, to develop an approach that makes
a very strong conduct-oriented case. Even conduct not violative of section
1 might well be a violation of section 2, and if conduct is indeed the main
thrust of section 2 attempt cases, then what is the necessity at all of having
to prove a relevant market or dangerous probability?4 A number of cases
have dealt with this issue in some detail.

28. United States v. American Tobacco Co., 221 U.S. 106 (1911).
29. Id. at 181.
30. United States v. Columbia Steel Co., 334 U.S. 495 (1948); Times-Picayune Publishing

Co. v. United States, 345 U.S. 594 (1953).
31. 334 U.S. at 532.
32. 345 U.S. 594, 596 (1953).
33. Cooper, Attempts and Monopolization: A Mildly Expansionary Answer to the Prophy-

lactic Riddle of Section Two, 72 MICH. L. Rxv. 373, 427-28 (1974). This article is an exposition
of the development of attempt theory. The article argues against the use of attempt doctrine
to remedy the conduct we are here concerned with. For a contrary view, see Blecher, Attempt
to Monopolize Under Section 2 of the Sherman Act: "Dangerous Probability" of Monopoliza-
tion Within The "Relevant Market," 38 GEO. WASH. L. Rv. 215 (1969).

34. See Blecher, supra note 33.
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B. Judicial Articulation Of Relevant Market Criteria In Monopolization
Cases

In what one authority has described as the high water mark in judicial
use of economic analysis,35 the Supreme Court articulated the following
standards in the Cellophane case:

Determination of the competitive market for commodities depends on how
different from one another are the offered commodities in character or use,
how far buyers will go to substitute one commodity for another. For exam-
ple, one can think of building materials as in commodity competition but
one could hardly say that brick competed with steel or wood or cement or
stone in the meaning of Sherman Act litigation; the products are too
different. This is the interindustry competition emphasized by some econ-
omists.

[W]here there are market alternatives that buyers may readily use for
their purposes, illegal monopoly does not exist merely because the product
said to be monopolized differs from others. If it were not so, only physi-
cally identical products would be a part of the market. To accept the
Government's argument, we would have to conclude that the manufactur-
ers of plain as well as moisture proof cellophane were monopolists, and so
with films such as Pliofilm, foil, glassine, polyethylene and Saran, for each
of these wrapping materials is distinguisable. These were all exhibits in
the case. New wrappings appear, generally similar to cellophane: is each
a monopoly? What is called for is an appraisal of the "cross-elasticity" of
demand in the trade.3

Although that was, to be sure, a monopolization case, it forms the basis
for most present relevant market analysis. Analyzing price, quality, and
end-use product characteristics, the Court held that a number of flexible
packaging materials should be included in the relevant market for pur-
poses of determining monopoly status.

The Cellophane case has been widely criticized as establishing unduly
broad standards for market identification in monopolization cases. Profes-
sor Turner has suggested a market definition which would exclude "quali-
tatively distinct" substitutes from the market per se.37 Such exclusion
could be partly justified as consistent with Judge Learned Hand's decision
in Alcoa,3" approved in all major respects by the Supreme Court in
American Tobacco Co. v. United States,'3 excluding secondary and im-
ported aluminum ingot from the relevant market because of different pro-
cesses and costs, respectively.

35. See SINoza, supra note 15, at 55.
36. 351 U.S. at 393-94.
37. Turner, supra note 2, at 318.
38. See cases cited in note 4, supra.
39. 328 U.S. 781 (1946).
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Similarly, Judge Wyzanski's opinion in United States v. United Shoe
Machinery Corp. 0 defining the shoe machinery market in part with refer-
ence to products offered by the dominant, most experienced firm might be
construed to justify a narrower set of market identification parameters
than used in Cellophane. It is not too difficult, however, to construe United
Shoe to support a contention that the market can be confined to a single
seller's product, as that was essentially the case.

Notwithstanding criticism of the Cellophane test, and a substantial
change in membership, the Court has continued to use at least the jargon
of economic interchangeability. In United States v. Grinnell Corp.," the
Court, describing a narrow relevant market, concluded that local alarm
systems, connecting with police and fire stations and other devices, were
not reasonably interchangeable with accredited central station protection
service systems as offered by the defendant.

There is little basis in the rationale or holdings of the leading monopoli-
zation cases for setting the boundaries of a relevant market co-extensive
with a seller's own product. Even the most vociferous critics of the
Cellophane approach would include products which are not "qualitatively
distinct" within these boundaries.' 2

C. Judicial Articulation Of Relevant Market Criteria In Attempt To
Monopolize Cases

Market definition criteria become more opaque in attempt to
monopolize cases under section 2. Since dangerous probability of success
is an element of an attempt case,'3 it seems appealing that market identifi-
cation should be accomplished with the same precision as in monopoliza-
tion actions. The courts have not, however, uniformly undertaken such a
careful identification in attempt cases, and it is our contention that from
this stems the tendency of some courts to be more concerned with the
conduct there attacked than is true in monopolization cases.

The tendency derives initially from language in the 1947 Supreme Court
decision, United States v. Yellow Cab Co." In that case the Court over-
turned the district court's dismissal of a government complaint charging
integrated taxi manufacturers and operators with violations of sections 1
and 2 of the Sherman Act. The section 2 claim alleged a conspiracy to
restrain and to monopolize the sale of vehicles for use as taxicabs in four
cities and taxi services in one. In response to defendants' argument for a
nationwide market, the Court observed:

40. 110 F. Supp. 295, 303 (D. Mass. 1953).
41. 384 U.S. 563 (1966).
42. Turner, supra note 2, at 318.
43. 196 U.S. at 396.
44. 332 U.S. 218 (1947).
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[S]ection 2 of the Act makes it unlawful to conspire to monopolize "any
part" of interstate commerce without specifying how large a part must be
affected. Hence it is enough if some appreciable part of interstate com-
merce is the subject of a monopoly, a restraint or a conspiracy . . . . The
Sherman Act is concerned with more than the large, nation-wide obstacles
in the channels of interstate trade. It is designed to sweep away all appre-
ciable obstructions so that the statutory policy of free trade might be
effectively achieved.45

On the surface, it might appear that, at least as to conspiracies to mo-
nopolize, the Court had done away with any requirement that markets be
defined with precision in favor of a quantitative substantiality test.

Likewise, the Court's analysis of the government's attempt-to-
monopolize charge in the Columbia Steel case could be taken as suggesting
that the focal point of inquiry is the defendant's specific intent, with less
regard for the scope and nature of the market affected."

In Lessig, the Ninth Circuit held: "When the charge is attempt (or
conspiracy) to monopolize, rather than monopolization, the relevant mar-
ket is not in issue."47 This statement, representing the most extreme posi-
tion for dispensing with market proof in attempt cases, has a rather strange
history. It was cited in Cornwell Quality Tools Co. v. C. T. S. Co. , but what
that case does to Lessig depends upon which report is read."

While the Ninth Circuit relied upon Lessig in Moore v. Jas. H. Matthews
& Co. 10 in support of the notion that proof of the relevant market is not a
requirement and a showing of dangerous probability of success is suffi-
cient, a stronger statement is that of Hallmark Industries v. Reynolds
Metals Co.51 where the court stated that specific intent to set prices or to
exclude competition in a portion of the market "without legitimate busi-

45. Id. at 225-26.
46. According to the Court:

[Elven though the restraint effected may be reasonable under §1, it may consti-
tute an attempt to monopolize forbidden by §2 if a specific intent to monopolize
may be shown. 334 U.S. at 531-32.

The inference is that if any appreciable restraint is achieved with an intent to monopolize,
the extent of the market is unimportant. See Turner, supra note 2, at 304. See also text
accompanying note 30, supra.

47. 327 F.2d at 474. The court of appeals relied in large measure'on a footnote in the
Cellophane case, in which the Supreme Court observed that a number of section 2 cases
dealing with limited markets were not pertinent to the issue before it since they involved
combinations, conspiracies or attempts to monopolize. 351 U.S. at 395 n.23.

48. 446 F.2d 825 (9th Cir. 1971), cert. denied, 404 U.S. 1049 (1972).
49. 1971 Trade Cases contains a footnote in the opinion that while the principle of Lessig

"remains the law of this circuit, its continuing vitality has been questioned." 1971 Trade Cas.
73,620, at 90,563 (9th Cir.). The opinion reported in the Federal Reporter, however, does not

contain this note.
50. 473 F.2d 328, 332 (9th Cir. 1972).
51. 489 F.2d 8, 12 (9th Cir. 1973), cert. denied, - U.S. - , 94 S.Ct. 2643 (1974).
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ness purposes" is a sufficient showing. The court continued "this specific
intent must be accompanied by predatory conduct directed to accomplish-
ing the unlawful purpose. '5 2

In Industrial Building Materials, Inc. v. Interchemical Corp. , a case
subsequent to Lessig, the Ninth Circuit explicitly held that the question
of the relevant market has no place in an attempt to monopolize action
and further held that if plaintiff can show an intent to monopolize the
entire industry, an attempt count will still stand.

Independent Iron Works, Inc. v. United States Steel Corp.,"4 a Ninth
Circuit decision antedating Lessig by one year, may have served as the
progenitor of its rationale. There, the court of appeals affirmed directed
verdicts against the plaintiff on his charges that the defendants had con-
spired to restrain and monopolize trade in the distribution, fabrication,
and erection of structural steel. Verdicts on separate counts of monopoliz-
ing and attempting to monopolize trade in that business were similarly
directed.

Those who argue that attempt cases can rest on a single product relevant
market can take comfort from the following language in Independent Iron
Works:

Thus, to make out a prima facie case plaintiff was required to produce
proof that defendant's acts were not "predominantly motivated by legiti-
mate business aims." [Times - Picayune Publishing Co. v. United States,
345 U.S. 594, 626-27, 73 S. Ct. 872, 890, 97 L. Ed. 1277 (1953)], but
instead were done in order to gain monopoly power. The acts themselves
may be such as to suggest an illegal purpose, or they may require the
assistance of additional facts; in either event the intent must be reasona-
bly apparent. Here it is not.a

It is this emphasis on behavior that is really the thrust of the Lessig
court's analysis. Indeed, in Independent Iron Works the court went on to
justify the defendants' rationing because of the sudden change in the cur-
rent business climate, and noted that the facts did not suggest an attempt
to monopolize (commenting on the specific fact that some fabricators
might have profited more without artificial controls)."o

Lessig is at substantial variance with subsequent authorities. In express-
ing an overview of section 2 proof requirements, the Supreme Court ob-

52. Id.
53. 437 F.2d 1336 (9th Cir. 1970).
54. 322 F.2d 656 (9th Cir.), cert. denied, 375 U.S. 922 (1963).
55. 322 F.2d at 667 (emphasis added). See also Gamco, Inc. v. Providence Fruit & Produce

Bldg., Inc, 194 F.2d 484 (1st Cir.), cert. denied, 344 U.S. 817 (1952), holding that the burden
of proof is on the defendant to show that his actions in withholding a limited resource was a
reasonable business judgment. See generally Shortages, Allocation and Antitrust, What Do
The Cases Say?, BNA ANTrRUST & TRADE REG. Rzp., No. 667, B-1 (June 14, 1974).

56. 322 F.2d at 668.
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served in Walker Process Equipment, Inc. v. Food Machinery & Chemical
Corp. :5

To establish monopolization or attempt to monopolize a part of trade or
commerce under §2 of the Sherman Act, it would then be necessary to
appraise the exclusionary power [of the illegal patent claim] in terms of
the relevant market for the product involved. Without a definition of that
market there is no way to measure [the defendant's] ability to lessen or
destroy competition. . . . There may be effective substitutes. . . . This
is a matter of proof.

Since 1964, the Lessig approach has been considered and expressly rejected
in other circuits.58 The Ninth Circuit itself qualified its position in 1972 by
explaining that in Lessig, proof of relevant market was dispensed with
because in that case there had been "a substantial claim of restraint of
trade. "s'

Under the preponderance of authority, if attempted monopolization is
asserted, the plaintiff must be prepared to establish a relevant market
within which the defendant's conduct presents a serious danger that mo-
nopoly power will be achieved. What must be considered in the present
context is whether an extremely narrow market, possibly limited even to
a seller's branded or otherwise differentiated product, can be justified.

U1. THE SINGLE PRODUCT RELEVANT MARKET

A. Background

Since most cases concerning the question of a single seller's product as
the relevant market in attempt to monopolize cases relate to refusals to
deal, it is necessary briefly to review the state of the law as it applies to a
refusal to sell in recognized monopoly contexts. The touchstone is found
in cryptic language of the Supreme Court's opinion in United States v.
Colgate & Co. :60

In the absence of any purpose to create or maintain a monopoly, the act
does not restrict the long recognized right of a trader or manufacturer
engaged in an entirely private business, freely to exercise his own indepen-
dent discretion as to the parties with whom he will deal .

57. 382 U.S. 172, 177-78 (1965) (dictum).
58. See, e.g., Bernard Food Indus., Inc. v. Dietene Co., 415 F.2d 1279 (7th Cir. 1969);

United States v. Charles Pfizer & Co., 245 F. Supp. 737 (E.D.N.Y. 1965); Becken v. Safelite
Glass Corp., 244 F. Supp. 625 (D. Kan. 1965); United States v. Johns-Manville Corp., 231 F.
Supp. 690 (E.D. Pa. 1964).

59. Bushie v. Stenocord Corp., 460 F.2d 116, 121 (9th Cir. 1972). Cf. Industrial Bldg.
Materials, Inc. v. Interchemical Corp., 437 F.2d 1336, 1344 (9th Cir. 1970).

60. 250 U.S. 300, 317 (1919).
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There was thus created an implicit exception to the right to refuse to deal;
it would apparently be lost if exercised in furtherance of a monopolizing
objective. This inference was expressly adopted by the Supreme Court in
holding in 1927 that Eastman Kodak's refusal to sell to a dealer was unlaw-
ful under section 2 because of the defendant's monopolistic objectives.6 ' It
is at present unclear where the burden lies to prove the presence or absence
of unlawful purpose. One recent suggestion in a vertical integration con-
text, is that a monopolist be required to show a valid economic purpose to
refuse to deal if he were not so efficient a distributor as the terminated
customers.

2

A related, alternative standard would preclude a monopolist from refus-
ing to deal when his position is such that the effect of the refusal is to
preserve a monopoly by shutting out potential competitors." In Otter Tail
Power Co. v. United States,14 a recent landmark case, the Supreme Court,
at least under the rationale of the majority opinion, stopped short of hold-
ing that a monopolist is required to deal with all comers. The Court em-
phasized the alleged use of monopoly power "to foreclose competition or
gain a competitive advantage, or to destroy a competitor." 5 As a practical
matter, however, the Court's decision has ominous overtones for any verti-
cally integrated monopolist who refuses to deal with a customer-
competitor. If the refusal results in foreclosure of supplies, the necessary
effect may well be to "destroy a competitor" and a contrary objective may
be difficult to show.

B. Early Cases Involving The Single Product Market

While extensive use of a single product relevant market is a compara-
tively recent development, several earlier cases used the same theory as a
basis of liability.

In United States v. General Motors Corp. ," the court found that General
Motors made use of the monopoly that it and its finance company had over
the supply of General Motors cars as well as "their power over the eco-
nomic fate of General Motors dealers, to force GMAC on dealer-purchasers
and retail purchasers of General Motors cars, in effect tying the GMAC

61. Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359 (1927). See also
Lorain Journal Co. v. United States, 342 U.S. 143 (1951).

62. Note, Refusals to Deal by Vertically Integrated Monopolists, 87 HARv. L. Rzv. 1720,
1737 (1974).

63. Id. at 1740. Brief for Appellee at 74, Otter Tail Power Co. v. United States, 410 U.S.
366 (1973). The brief cites United States v. Terminal R.R. Ass'n, 224 U.S. 383 (1912), and
Associated Press v. United States, 326 U.S. 1 (1945), in support of its position. Both these
cases, however, involved conspiracies, where proof of market position was not an element of
the case.

64. 410 U.S. 366 (1973).
65. Id. at 377.
66. 121 F.2d 376 (7th Cir. 1941).
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Finance conditions and restrictions to the wholesale purchase and retail
sale of General Motors cars."67

The court concluded that the market control proven in that case was
"particularly pernicious" because General Motors occupied a dominate
position in the automobile industry, commanded the supply of General
Motors cars, and controlled the economic fate of General Motors dealers.
Further, the market for General Motors cars was really the dealers' market,
according to the court, in the sense that the cars subject to the trade and
commerce therein no longer belonged to the General Motors Corp. The
result was a restraint of trade in General Motors cars, interference with the
competitive forces that otherwise would control the marketing of General
Motors cars and creation of a forced and artificial market for GMAC.
Observing that General Motors obviously dominated the marketing of its
cars, the court concluded:

Indeed it is difficult to imagine a more extensive or drastic form of
market control than is shown by this record, extending as it did through-
out the wholesale and retail phases of the marketing process and affecting
as it did the movement of and trading in cars belonging to the dealers.
Manifestly, the result constituted a definite restraint of interstate trade
in General Motors cars. In fact, the trade in General Motors cars was
suppressed entirely in instances where dealer-purchasers and retail pur-
chasers would not or could not use GMAC, and the competition among
General Motors dealers and the other dealers for car sales financed
through independent finance companies was eliminated. In addition,
there resulted a restraint on the commerce and instruments of credit and
to that extent a suppression of competition by independent discount com-
panies.

Thus it is seen that the dealer-purchasers and retail purchasers of Gen-
eral Motors cars are deprived of the many advantages derived from free
competition, and certain members of the public are even deprived of an
opportunity to purchase a General Motors car, when they are prevented
from financing these cars except on terms dictated by the appellants. It
appears that the appellants have increased the sales of GMAC by methods
contrary to the public interest. In the final analysis, the public has suf-
fered as much at least as the appellants have gained. 8

It is unclear from the court's discussion of the case whether appellants
actually urged* that the market involved was all automobiles. Certainly
they argued that whatever restraints GMAC imposed did not result in a
violation insofar as the free flow of commerce in General Motors cars was
concerned, but some form of the total market argument must have been
made, since the court notes:

Now it is quite impossible to consider the interdependent retail market

67. Id. at 402.
68. Id. at 403.
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and the wholesale market as one apart from the other, for obviously with-
out the retail sale there could be no wholesale transaction. Any restraints
which affect the wholesale market necessarily must be reflected in the
retail sales and, likewise, any restraints affecting the retail market neces-
sarily affect the wholesale transactions."'

The argument that this case is no precedent for an attempt to monopo-
lize is that it was a criminal prosecution for conspiracy in violation of
section 1, and not for an attempt to monopolize under section 2. But the
conspiracy distinction should not be relied upon, at least today, as a deci-
sional basis. The "single trader" doctrine was much more of a viable theory
then than it is today. In fact, in disposing of that argument the court noted
that "even if the single trader doctrine were applicable, it would not help
the appellants."70

The clearest example, present or past, of a single manufacturer's product
as a relevant market is also the best example of the type of practices that
often give rise to an attempt suit. In United States v. Klearflax Linen
Looms, Inc.7" defendant was found to have a legitimate monopoly over the
manufacture of linen rug material in the United States. It had no patent
rights nor secret processes, nor were there any substantial barriers to entry
into the linen rug manufacturing industry. It had less than one half of one
per cent of the total rug business in the United States.

When Floor Products, a Klearflax distributor, underbid Klearflax for
some federal government business, the latter attempted to get Floor Prod-
ucts to withdraw its bid. Floor Products was informed that no distributor
had ever bid on government business before, that it was the private busi-
ness of Klearflax, which did not want any interferrence with that customer
line. It offered Floor Products a substantial increase in its monthly allot-
ment if the bid were withdrawn. Floor Products indeed notified the govern-
ment that its bid was withdrawn, but the government declined to permit
the withdrawal. Floor Products immediately conferred with Klearflax and
advised it of the government's position. Klearflax thereupon suggested
that Floor Products lie to the procurement division about an error in the
bid submitted. Floor Products refused to go along with the attempted
cancellation. Klearflax thereupon set out to freeze Floor Products out of
the government business by refusing to sell it any linen floor coverings.

The evidence was an antitrust plaintiffs dream. Klearflax did not de-
liver to Floor Products at all. Its general manager wrote one of the distribu-
tors saying that he had refused to give the plaintiff any rugs, that the
plaintiff was not getting any now nor was it going to get them from the
other distributors. He further stated that "my plan is to definitely freeze

69. Id. at 398.
70. Id. at 404, citing inter alia, IBM v. United States, 298 U.S. 131 (1936), and Radio

Corp. v. Lord, 28 F.2d 257 (3d Cir. 1928).
71. 63 F. Supp. 32 (D. Minn. 1945).
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Floor Products out of this government business with the hope that the
General Schedule Bid will then be given back to us, at least by next
September 1st." 72

The defense urged here was that Floor Products was not a competitor of
Klearflax, nor indeed was any distributor. Furthermore, the defendant
argued that it could refuse to sell or sell its products to any one or all its
customers, as it had the inherent right to select its own customers. To
enhance its own return, Klearflax argued it restricted or curtailed sales to
one who intended to encroach on the businss of a lucrative customer, and
that this was a lawful business practice and not a violation of section 2.

In finding liability, the court held that it was clearly established that the
only reason Klearflax refused to sell to Floor Products was because plaintiff
was a competitor for the government business.

The court said: "The law will not countenance the attempted removal
of Floor Products as a competitor if the removal was actuated solely by a
plan and scheme to obtain an unlawful monopoly." 3 The court relied on
the majority opinion in FTC v. Beechnut Packing Co." in which certain
customers of Beechnut were held to be competitors even though Beechnut
had a monopoly on the supply and the customers depended upon the will
of the defendant for that supply.

The court was similarly unimpressed with defendant's argument that it
could discharge all distributors and jobbers and sell its product entirely by
itself. The court noted it had not done that, and that "it can not refuse to
sell if its design and purpose is to establish a wrongful monopoly. '7 5

The following language from Patterson v. United States," relied on by
the Klearflax court, represents the most forthright expression of antitrust
principles alleging a single product relevant market:

One competitor has the right to try to sell by fair means all of his goods
that he can, and if the effect of his selling is to drive another competitor
out of the field he is not to blame. But it is wrong for a competitor to want
to drive another competitor from the field by unfair or illegal means, and
to take steps to that end so that he may have the field free from such
competition and thereby be enabled to sell his goods.

C. Modern Single Product Cases

The basic starting point for the single manufacturer's relevant market
theory in present-day cases is Mt. Lebanon Motors, Inc. v. Chrysler Corp.7

72. Id. at 36.
73. Id. at 38 (emphasis added).
74. 257 U.S. 441 (1922).
75. 63 F. Supp. at 39.
76. 222 F. 599, 650 (6th Cir. 1915).
77. 283 F. Supp. 453 (W.D. Pa. 1968), aff'd on other grounds, 417 F.2d 622 (3d Cir. 1969).

The complaint included a Robinson-Patman count, and a fraudulent misrepresentation count
dropped by plaintiff. Neither is here relevant.
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A terminated automobile dealer sued the manufacturer who had purport-
edly cut plaintiff off for failure to meet his fair share of minimum sales
responsibility in the local automobile market.

Before proceeding to its market analysis, the court outlined the back-
ground of the automobile industry and noted that at least with regard to
the Automobile Dealers Day in Court Act,' 8 its legislative history indicates
that the act was to be interpreted in the context of coercion arising from
the inequality of bargaining power between the oligopolistic automobile
manufacturing industry and the local dealer with less formidable economic
power." While this consideration is, of course, totally irrelevant to a rele-
vant market definition in classical Cellophane terms, if any thread of
legitimacy is to be found in the single product relevant market, it is be-
cause of factors such as these that lend themselves to behavior analysis.
Mt. Lebanon's basic allegations were that beginning in 1962 Chrysler had
established a number of dealerships, either wholly-owned or financed by
Chrysler, and that these so-called "factory stores" engaged in price cutting
and massive advertising to the detriment of the privately-financed dealer-
ships in the Pittsburgh area. These latter dealerships, claimed the plain-
tiff, were not able to afford such advertising, nor could they absorb such
price cuts as could the factory stores.

Significantly, the court notes that "whatever evils may be shown to exist
arise simply from the fact that the factory is engaging in direct competition
with its customers and do not arise from any forbidden price-
discrimination between any of the dealerships. 8 0

Given the expansionary reading that can be given to Columbia Steel, it
is no surprise that the court in Mt. Lebanon begins its description of the
substantive nature of the restraints forbidden by section 1 by noting that
certain violations are per se illegal, such as price fixing, concerted boycotts,
and certain tie-ins, and cites Columbia Steel. Knowing that the facts
alleged would not constitute a per se violation, the court notes they might
support a charge of unreasonable restraint, as Chrysler's forward integra-
tion somewhat resembled the "sheet squeeze" employed by Alcoa.8 l The
use of predatory price cutting in one locality, subsidized by adventitious
resources, for the purpose of eliminating competition, with the design of
and capacity for subsequently raising prices to a non-competitive level,
constitutes a classical example of restraint of trade. According to the court,
a jury question was thus presented.

The court observed that "adventitious advantage" can be either geo-
graphical or derived from profits obtained in a different line of commerce
- the classic "deep pocket" theory. Thus, one possible judicial validation

78. 15 U.S.C. §1222 (1970).
79. See Milos v. Ford Motor Co., 317 F.2d 712 (3d Cir. 1963).
80. 283 F. Supp. at 457.
81. 148 F.2d at 436-37.
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of the single manufactuter's product relevant market begins to emerge: the
manufacturer, given its manufacturing strength, may engage in behavior
evidencing a predatory purpose which "feels of the stuff""2 of antitrust.

After recounting the evils of predatory price cutting, the court begins its
relevant market discussion by stating that the commerce referred to by the
phrase "any part" includes

any portion of the United States and any one of the classes of things
forming a part of interstate or foreign commerce. Thus trade in a particu-
lar geographical area or in a particular article of commerce is sufficiently
identifiable as a "part" capable of being restrained or monopolized.

The court concluded that commerce in Dodge automobiles at the retail
level in Allegheny County was sufficiently identifiable as a "part" of inter-
state commerce. But if that is so, any defendant is in deep trouble, as he
is a monopolist by definition. How can a defendant be accused of attempt-
ing to monopolize that which he already has? The answer is, of course, that
he does not, on the retail level, have a monopoly; and it is perfectly under-
standable how he can attempt to monopolize that retail distribution of a
"part" of interstate commerce, if in fact the market can be so narrowly
defined.

It is this distinction between the manufacturer's inevitable monopoly
over its own goods at the manufacturing level and the monopolizing, or
attempting to monopolize the retail business of distribution that is the
crux of this type of attempt case. This theory depends on a behavioral
analysis of activities which attempt to agrandize the manufacturer's retail-
ing capacity in "any part" of interstate commerce, i.e., his own goods.

At this point, it is important to recall that Mt. Lebanon concerned the
automobile industry; there was testimony that much of the business of a
dealership consists in selling new cars of the same make to loyal customers.
There is, however, a limit to this brand loyalty, and given sufficient differ-
ences in prices, many purchasers will undoubtedly shift their allegiance.
Witness the impact of foreign cars such as Volkswagen on the American
market and the United States automobile industry's response thereto.

The difficulty with using an attempt-to-monopolize theory in any but
an oligopolistic situation, coupled with clear predatory intent and egre-
gious anticompetitive activity, even assuming the theory applicable to
these situations, is succinctly pointed up in England v. Chrysler Corp.'
There, on facts, somewhat similar to those in Mt. Lebanon, alleged by a
trustee in bankruptcy the court observed:

82. This tactile approach was also used in Whitten v. Paddock Pool Builders, Inc., Civil
No. 74-1169 (1st Cir., Dec. 17, 1974).

83. 283 F. Supp. at 460, citing United States v. Johns-Manville Corp., 231 F. Supp. 690
(E.D. Pa. 1964).

84. 393 F.2d 269 (9th Cir. 1974).
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It may well be that the predominant emphasis on market penetration,
which results in the deliberately reckless operation of a subsidized retailer
and which has the inevitable effect of forcing competing and non-
subsidized dealers to function at an unprofitable level, could, if proved,
constitute an unreasonable restraint of trade. For purposes of the appeal,
that will be assumed. We find, however, that Sunset has not proved, by
sufficient evidence, that Chrysler's conduct was culpable under this legal
theory.

Under Sunset's theory it is difficult to distinguish healthy from unheal-
thy competition, and mismanagement of a business from unreasonable,
and therefore unlawful management. A business which through agressive
sales tactics intensifies competition is not to be lightly condemned. The
competition it creates is not necessarily pernicious even if competitors are
"harmed" since competition is always hard on the contestants. Indeed,
that is its benefit. Nor should extragavent management of a business
alone amount to an antitrust violation; otherwise many unsuccessful busi-
nesses might be subject to antitrust laws. The market conditions which
prevailed between Van Ness and Sunset could have been the product of
healthy competition and the losses incurred by Van Ness the product of
unintentional mismanagement. Or they could possibly have been the re-
sult of a policy to operate Van Ness without regard to profit in order to
impel two-dealer market penetration. Since it is difficult to distinguish
the two and since it is only the latter that we assume is condemnable,
Sunset should be required to prove that conduct was deliberate to sustain
this case.

To be deliberate does not mean there must be specific intent to produce
the unreasonable economic effect (e.g., to "squeeze" Sunset). It means
that there must be evidence from which it may at least be inferred that
the conspirator determined upon the course of conduct, as opposed to the
the result.

In this context, Chrysler's conduct would be deliberate if it could be
inferred that Chrysler determined to manage Van Ness regardless of retail
profit. There is no proof this was the case."

For the most part, Coleman Motor Co. v. Chrysler Corp.," following the
reasoning of the earlier Mt. Lebanon case, delineates the "service" aspect
of the relevant market as a form of leverage: "Submarkets of a larger

85. Id. at 273, relying on Rea v. Ford Motor Co., 355 F. Supp. 842 (W.D. Pa. 1973). For a
somewhat similar philosophy, see Whitten v. Paddock Pool Builders, Inc., Civil No. 74-1169
(1st Cir., Dec. 17, 1974). There, the court limited Albert Pick-Barth v. Mitchell Woodbury
Corp., 57 F.2d 96 (1st Cir.), cert. denied, 286 U.S. 552 (1932), and Atlantic Heel Co. v. Allied
Heel Co., 284 F.2d 879 (1st Cir. 1960). Those cases dealt, as did Whitten, with what might
loosely be called "sharp practice" or unfair competition. The First Circuit felt that such
practices, however reprehensible, simply did not feel "like the stuff of antitrust," Slip Opin-
ion at 24, and declined to follow the earlier cases which had held such activity to be per se
illegal. See generally Boone, Single-Corporation Competitive Torts and the Sherman Act: A
Projection Based Upon a Review of the Albert Pick, Atlantic Heel, and Perryton Cases, 2 GA.
L. Rav. 372 (1968).

86. 376 F. Supp. 546 (W.D. Pa. 1974).
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definable market are found where the economies are such that the substi-
tution of the service in another sub-market would be unprofitable and
hence not reasonably interchangeable.""7 The court's analysis is one of
leverage:

Here, Chrysler has a monopoly power in the wholesale market for the
Dodge automobiles and the use of that power to monopolize, or to con-
spire, or to attempt to monopolize the sub-market violates Section 2 of the
Sherman Act."

But this assessment has nothing to do with the formation of a submarket.
It has to do simply with the use of wholesale leverage on a retail basis. It
is thus unclear what the true basis of the decision is, and one must look to
the underlying Rea v. Ford Motor Co. 9 decision for an answer, bearing in
mind that it was reversed subsequent to the time Judge Snyder relied upon
the district court opinion.

In Rea, the Third Circuit's discussion of plaintiffs' Sherman Act claims
is confined almost entirely to plaintiffs' evidentiary insufficiency. After
reviewing that evidence and the economic opinion testimony for the plain-
tiff, the court discusses and considers "only one [argument] which we find
meritorious and dispositive of this claim.""° The reversal is grounded solely
upon the court's reasoning that "the record here provides no rational sup-
port for a determination, even by way of inference, that Ford's operation
of its company-stores caused any injury to the business property of 22
Ford." In addition the court noted that Ford's counsel expressly disavowed
any claim that it had lost profits because of the operation of company
outlets.9 Instead of attempting to prove that company-owned operations
had caused some injury, plaintiff relied on expert opinion testimony which
the court states "simply does not establish the fact of injury required to
recover treble damages under the Clayton Act."9

Further, the court found that the absence of evidence as to injury could
not be remedied by the district court's observation that it would be reason-
able to expect that customers would travel from one Ford dealer to another
to select a new car within Allegheny County. Such a conclusion, said the
reviewing court, while reasonable is also entirely speculative and cannot
support the necessary finding of injury.

Concluding that there was insufficient evidence that Ford's operation of

87. Id. at 561.
88. Id. at 562.
89. 355 F. Supp. 842 (W.D. Pa. 1973), rev'd and remanded, 497 F.2d 577 (3d Cir. 1974),

cert. denied, - U.S. -, 43 U.S.L.W. 3212 (Oct. 15, 1974), motion for leave to filepetition
for writ of mandamus denied, __ U.S. -, 43 U.S.L.W. 3214 (Oct. 15, 1974).

90. 497 F.2d at 589.
91. "We haven't put any evidence in the record to indicate any particular loss sustained

by 22 Ford." Id.
92. Id. at 590.
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its company-owned outlets caused economic injury to plaintiff, the court
then curiously blurs its rationale in two respects. First, it notes that the
decision here "in no way undermines the proposition that automobile man-
ufacturers are subject to the strictures of the antitrust laws in the operation
of their wholly-owned outlets, and where a violation of those laws causes
injury to the business of a competitor they will be liable for damages. See,
for example, Mt. Lebanon Motors, Inc. v. Chrysler Corp., 283 F. Supp. 453
(W.D.Pa. 1968)."'1 This would seem in effect to affirm the reasoning in Mt.
Lebanon that "commerce in Dodge automobiles at the retail level in Alle-
gheny County is a sufficiently identifiable 'part' of interstate commerce to
be susceptible of restraint or monopolization."'" It reinforces that court's
reliance on Lessig, General Motors, O'Halloran, and other cases supporting
an attempt to monopolize count. Indeed, the argument can be made
stronger. The court in Mt. Lebanon, after discussing those cases, held that
there could be no monopolization, and granted defendants' motion for a
directed verdict on that charge, but denied the motion for a directed ver-
dict with respect to the attempt charge.

But having thus given its supposed stamp of approval to that theory, the
reviewing court in Rea backs away by making the following ambiguous
footnote statement:

It would also appear that plaintiffs failed to establish a claim under
Section 2 of the Sherman Act, since there was no evidence that Ford and
its dealers were able to exclude actual or potential competition in the
retail trade from the greater Pittsburgh market area and, therefore, had
a dangerous probability of achieving monopolization in a relevant market.
See American Tobacco Co. v. The United States, 328 U.S. 781, 784-786,
809, 66 S. Ct. 1125, 90 L.Ed. 1575 (1946); Cliff Food Stores, Inc. v. Kroger,
Inc., 417 F.2d 203, 207 (5th Cir. 1969); Bernard Food Industries, Inc. v.
Dietene Co., 415 F.2d 1279, 1284 (7th Cir. 1969), cert. denied, 397 U.S.
912, 90 S. Ct. 911, 25 L.Ed. 2nd 92 (1970); Highland Dairy, Inc. v. Kroger
Co., 402 F.2d 968, 971 (8th Cir. 1968), cert. denied, 395 U.S. 961, 89 S.Ct.
2096, 23 L.Ed. 2nd 748 (1969). Furthermore, in view of this rule as to what
constitutes an attempt to monopolize, it would appear to have been error
for the District Court to deny defendant's requests for charge Nos. 7 and
8.0

5

This is puzzling; the court has explicitly, so it seems, approved the
district court's denial of a directed verdict on the attempt to monopolize
count in Mt. Lebanon, and then apparently thrown out the same type of
allegation in its Rea decision. Those who read the case as specifically
striking down the attempt in Rea can point to the footnote as stating that
there is, in effect, no meaningful reliance on a retail market in one manu-

93. Id.
94. 283 F.Supp. at 460.
95. 497 F.2d at 590 n.28.
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facturer's product, and further that a dangerous probability of achieving
monopolization must be shown. Those arguing for a single product relevant
market can make the argument that the court was dealing specifically with
the fact that "plaintiffs failed to establish a claim . . . since there was no
evidence,"" and that the entire discussion is one of evidentiary sufficiency.
They can then argue that the only evidence that would be necessary was
the ability to exclude actual or potential competition "in the retail trade
from the greater Pittsburgh market area" and the fact the court talked
about "achieving monopolization in a relevant market."9 But the court
then compounds the confusion by noting that "it would appear" to have
been error to deny defendants' requests to charge Numbers 7 and 8.18

.In view of the Third Circuit's affirmance of the jury verdict in Mt.
Lebanon and the dismissal of Chrysler's conditional cross appeal, it can
be argued that the court is either citing Mt. Lebanon as evidence of the
obvious proposition that a section 1 Sherman violation will result in liabil-
ity, or that the footnote is an alternative statement in dicta.

One explanation is that the footnote is devoted to "monopolization"
rather than attempt to monopolize, and that the last part of the footnote
goes only to attempts. But this makes little sense. The ability to exclude
"actual or potential competition" is just one element of proof in an at-
tempt to monopolize claim.

One of the cases relied upon in the Rea court's murky footnote 29 is
Bernard Food Industries, Inc. v. Dietene Co." That same case is relied
upon by Circuit Judge Stevens in Mullis v. ARCO Petroleum Corp.00 In
Dietene, there had been no proof of the relevant market and, without such
a determination, the question of a monopoly or an attempt to accomplish
such a goal could not be meaningfully answered, according to the court,
since the relevant market definition is an essential element of a section 2
violation.

96. Id.
97. Id. (emphasis added).
98. Those charges read:

7. To establish a violation of Section 2 of the Sherman Act based upon an attempt
to monopolize, plaintiffs bear the burden of proof that Ford had a specific intent
to monopolize the entire automobile market in the City of Pittsburgh and nearby
and took affirmative action to carry out that intention and there was a dangerous
probability of success. [Defendant's Trial Memorandum, citing Allen Ready Mix
Concrete Co. v. John A. Denie's Sons Co., 1972 Trade Cases 73,955 (W.D. Tenn.
4/13/721.
8. There must be a dangerous probability of succeeding coupled with a specific
intent to monopolize in order for plaintiffs to succeed on the Sherman Act Section
2 allegation. Allen Ready Mix Concrete Co. v. John A. Denie's Sons Co. 1972 Trade
Cases 73,955 (W.D. Tenn. 4/13/72). pp. 92,006-92,007.

Third Circuit Joint Appendix, Defendant's Requests for Instructions, Vol. II, p. 1489(a).
99. 415 F.2d 1279 (7th Cir. 1969), cert. denied, 397 U.S. 912 (1970).
100. 502 F.2d 290 (7th Cir. 1974).
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At issue in Mullis was a district court order enjoining defendant from
refusing to furnish petroleum products to the plaintiff, who had been a
distributor for the defendant for 20 years. He urged that the Robinson-
Patman Act or section 2 of the Sherman Act protected him "from an
otherwise lawful termination at a time when, because of the existence of
an acute shortage, he can not find another source of supply."''1 1

The case is a good illustration, again, of the extreme difficulty in apply-
ing attempt law in a non-oligopoly and non-predatory situation. The court
in its discussion of the section 2 claim, determined that the plaintiff had
not directly addressed the relevant market issue but evidently assumed
that it consisted of the sale of ARCO products in the Lawrence County,
Indiana, area-an assumption that was not supported by the evidence but
in fact was contradicted by it. Plaintiff had offered no evidence to prove
that there were any legal or economic barriers to competition for areas
immediately adjacent to Lawrence County.

Most germane to the question of the manufacturer's single product as a
relevant market the court said:

More significantly, there is no proof suggesting that ARCO products are
in any way different from other brands of petroleum products available
in Lawrence County. Even if we were to assume, without proof, that
ARCO's gasoline or fuel oil is not a standardized commodity, either be-
cause of physical characteristics of the product or because advertising has
enhanced its consumer acceptance, there is no evidence indicating the
extent of its differentiation from other plans or the competitive signifi-
cance of any such possible differentiation. The only relevant evidence in
the record proves that ARCO products are in active competition with
other brands. Under the kind of economic analysis employed by both the
majority and dissent in United States v. E. I. DuPont De Nemours & Co.,
351 U.S. 377, plaintiff clearly failed to prove that sales of ARCO petroleum
products in Lawrence County, Indiana, constitute a relevant market.l0

Apart from the obvious comment that, as the Third Circuit found in
Rea, there was a failure of proof, there are a number of other factors that
distinguish Mullis from Coleman, Rea, Lessig, and earlier single manufac-
turer cases such as General Motors and Klearflax.

First, and most obviously, it is not illegal to terminate a dealerin without
more.

Second, ARCO competed with at least 20 other suppliers of gasoline in
the relevant geographical market (Lawrence County) and ARCO's share

101. Id. at 292.
102. Id. at 296.
103. See, e.g., Schwing Motor Co. v. Hudson Sales Crop., 138 F. Supp. 899 (D. Md.),

afl'd, 239 F.2d 175 (4th Cir. 1956), cert. denied, 355 U.S. 823 (1957); Ark Dental Supply v.
Cavitron Corp., 461 F.2d 1093 (3d Cir. 1972). Both are cited with approval in Coleman Motor
Co. v. Chrysler Corp., 376 F. Supp. 546 (W.D. Pa. 1974).
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of the business was less that three percent of the total.'1 There was no proof
that ARCO's fuel was a differentiated commodity' either because of phys-
ical characteristics or because its consumer acceptance had been enhanced
by advertising and consequent brand differentiation, as the court found to
be extremely important in the Mt. Lebanon case. 06

Third, there was no evidence of predation, price cutting, attempts to
drive someone out of business or any other of the more egregious wrongs
at issue in Rea, Coleman, or Mt. Lebanon.07

Fourth, the analysis in Mullis proves only, and aptly, that the relevant
market for the plaintiff-jobber consisted of ARCO's products as well as
some 20 others. As what proof there was showed that petroleum products
are fungible and interchangeable, the case is easily distinguished from
Coleman, for example, where the court, approving the district court in Rea,
noted the substantial investment an independent Ford dealer has in his
dealership. "He can not turn to another manufacturer for vehicles. If he is
shut off, he strangles to death in a short time."'0 8 In short, there was no
oligopolistic market with a clear predatory showing on the part of the
plaintiff. Moreover, the market analysis used was not primarily an analysis
of leverage or behavior.

The basis for the court's market analysis simply illustrates the validity
of its finding here. The court quotes the Cellophane case to the effect that

[o]ne can theorize that we have monopolistic competition in every non-
standardized commodity with each manufacturer having power over the
price and production of his own product. However, this power that, let us
say, automobile or soft drink manufacturers have over their trade marked
products is not the power that makes an illegal monopoly.'"

If limited to refusals to deal, alleged as a violation of section 2, the
question will often turn on whether the proof of the manufacturer's monop-
oly over his own product is the same as proof of dominance in an economic
market. Certainly this is true in the automobile industry, where for exam-
ple, if as the district court noted in Rea, the dealer is shut off, he stands
to lose a substantial investment." 0

104. Actually, the proof was that ARCO had about three percent of Indiana gasoline sales;
the Lawrence County share was presumed, as was its share of other petroleum products.

105. See, e.g., the discussion in United States v. Pennzoil Co., 252 F.Supp. 962 (W.D. Pa.
1965).

106. 283 F. Supp. at 461.
107. See also England v. Chrysler Corp., 393 F.2d 269 (9th Cir. 1974), holding that a

manufacturer's emphasis on market penetration resulting in deliberately reckless operations
of a subsidized dealer, forcing a non-subsidized dealer to function at an unprofitable level,
was not proven, even if it were assumed such actions were in restraint of trade. Cf. Mt.
Lebanon. The same "market penetration" arguments were made in Rea.

108. 355 F. Supp. at 867, cited in Coleman, 376 F. Supp. at 553.
109. 351 U.S. at 393 (emphasis added).
110. See, e.g., Otter Tail Power Co. v. United States, 410 U.S. 366 (1974) (involving a
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I1. THE GENERIC SINGLE PRODUCT

An interesting situation arises when the relevant market alleged is de-
fined not as that of a single manufacturer but is drawn around one com-
pany's product, described generically. This shades gradually into a slightly
wider definition of a fungible product such as "Sea Green Slate.""' How
distinct, for example, is Pennsylvania oil? It has been held that it is of a
quality distinguishable from other oils."'2

It can be argued with some force that modem plaintiffs have in effect
gone back to the Klearflax case and come in the back door with regard to
the allegations of a single manufacturer's product, whether generic or spe-
cific, as a relevant market. Two recent cases are corroborative.

Although the questions of anti-competitive tactics and good faith were
substantially different, from a relevant market point of view Calnetics
Corp.. v. Volkswagen of America, Inc."3 is most illuminating. There, a
manufacturer of automobile air conditioners charged violations of sections
1 and 2 of the Sherman Act and section 7 of the Clayton Act. Plaintiff
manufactured air conditioners specifically for use in Volkswagens. Defen-
dant Volkswagen bought one of the plaintiff's competitors. Plaintiff
claimed that the acquisition foreclosed to the plaintiff the air conditioner
market for Volkswagen, Karman Ghia and Porsche automobiles, as plain-
tiff had developed an air conditioner specifically for use in one type of
Volkswagen. It has limited production facilities (two units per day) and its
competitor, Delanair, the acquired company, accounted for 85.5 percent of
the market with 1967 sales of 23,620 units. Another firm, DPD, sold 3,700
units accounting for 13.4 percent of the market.

For our purposes, the useful discussion is that of the relevant market.
Defendant argued for a broad market of automobile air conditioners; the
court disagreed, finding they were not interchangeable. Nor, according to
the court, was Columbia Steel's passing reference to interchangeability in

refusal to deal by a regulated utility); Eastman Kodak Co. v. Southern Photo Materials Co.,
273 U.S. 359 (1927). Contra, e.g., Bushie v. Stenocord Corp., 460 F.2d 116 (9th Cir. 1972);
California Distrib. Co. v. Bay Distribs., Inc., 337 F. Supp. 1154 (M.D. Fla. 1971).

111. O'Halloran v. American Sea Green Slate Co., 207 F. 187 (N.D.N.Y. 1913). This,
however, was a section 1 Sherman Act complaint.

112. United States v. Pennzoil Co., 252 F. Supp. 962 (W.D. Pa. 1965). See also United
States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945); Deterjet Corp. v. United
Aircraft Corp., 211 F. Supp. 348 (D. Del. 1962); Power Replacements Corp. v. Air Preheater
Co., 356 F. Supp. 872 (E.D. Pa. 1973). The United States, in its action against IBM, has
amended its complaint to include the attempt to monopolize and monopolization of trade
and commerce in tape drives and their associated controllers, and add-on memory devices
for attachment to IBM's general purpose electronic digital computer systems. Notice of
Motion to Amend the Complaint, United States v. IBM, No. 69 Civ. 200 (DNE) (Nov. 1,
1974). The motion was granted on Jan. 7, 1975. See BNA ANTrrRusT & TRADE REG. REP., No.
696, A-16 (Jan. 14, 1975).

113. 348 F. Supp. 606 (C.D. Cal. 1972).
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manufacturing facilities persuasive.
The court defined the relevant market in Calnetics as air conditioners

sold for use in the Volkswagen family of automobiles and manufactured
by five firms. In fact though, the acquired company accounted for 85.5
percent of the market in 1967 and 82.3 percent in 1968. Thus, the market
was defined in terms of one product in two ways. First, in terms of an air
conditioning unit what would fit only Volkswagens (and closely related
automobiles such as the Porsche) and for all practical purposes in terms
of one manufacturer's product - Delanair's, the acquired company.

Likewise, in the private action by Telex Corporation against IBM,"'
Senior District Judge Christiansen held that the relevant product market
with respect to monopolization claims consisted of those products whose
plug was compatible with defendant's systems. The relevant market was
thus defined in terms of one manufacturer's product, although in a back-
handed way. Theoretically anyone can make systems that are compatible
with IBM's product; however, in fact, IBM at least initially had a 100
percent control over the peripheral products attached to its systems.

Emphasizing that the relevant market decision is essentially factual and
must be determined by the specific facts in every case, " 5 Judge Christian-
sen reasoned that the relevant market inquiry "should focus on the practi-
cal business realities in the market place and not on mere economic
theory.""' Further, a meaningful definition for the relevant market must
focus on what the buyers do and not upon what the sellers do, or theoreti-
cally can do. As to defendants "supply substitutability" argument, Judge
Christiansen concluded:

a manufacturer's product line may constitute a relevant product market
for the purpose of Section 2. If in the realities of the market place wide-
spread competition has been developed around it as a separate economic
entity, recognized and acted upon by the manufacturers, competitors, and
users as such."'

In support of that conclusion the Judge cited, inter alia both Klearflax and
Calnetics. He thus determined the relevant market for appraising IBM's
market power to be market for peripheral EDP products plug compatible
to IBM CPU's or their channels."' Most succinctly, the court noted that

under the presently accepted rule the precise boundaries of relevant mar-
kets and the likelihood of success in and of themselves become less impor-
tant in attempt to monopolize cases as aggressive predatory intent and
conduct emerge more clearly. . . .And the precise articulation of the rule

114. Telex Corp. v. IBM, 367 F. Supp. 258 (N.D. Okla. 1973).
115. Maple Flooring Mfrs. Ass'n v. United States, 268 U.S. 563 (1925).
116. 367 F. Supp. at 338.
117. Id. at 339.
118. Id. at 340.
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is not as important as the idea of likelihood of monopolization if a preda-
tory intent remains unchecked."'

Although the Tenth Circuit flatly reversed on the relevant market issues,
the opinion deemed a market definition for attempt cases unworthy of
separate consideration,1 0 at least with regard to the use of monopoly
power. This however, may read the opinion too narrowly, as the circuit
court held the trial judge's market to be "plain error,"' and it is obvious
the Tenth Circuit would so hold in either a monopolization or attempt
context.

Both the Federal Trade Commission and the Antitrust Division of the
Department of Justice are inclined to the view of the district court. Donald
Baker, Deputy Assistant Attorney General told the American Bar Associa-
tion that

monopolization is basically a structural offense and therefore relevant,
market and position in it are important considerations. Attempted mo-
nopoly is basically a conduct offense; and, where we are dealing with
conduct which is clearly predatory and unfair, there is no public policy
reason for protecting from judicial sanction. To eliminate the "dangerous
probability" and "market" requirements from Section 2 attempt to mo-
nopolize cases would make it a much more effective tool for dealing with
indefensible single firm conduct.1'2

James Halverson, Director of the FTC's Bureau of Competition has
argued similarly for an expanded reading of section 2 doctrine. In discuss-
ing monopoly power under section 2, Halverson argues for redirecting at-
tention away from market shares to a more conduct-oriented approach. I2

The Commission's recent ITT Continental Baking Co. 24 complaint reflects
this approach.

Thus, both government antitrust enforcement agencies are reflecting a
view first advanced by private plaintiffs. It is the life of the law, to para-

119. Id. at 343, citing Dobbins v. Kawasaki Motors Corp., 362 F. Supp. 54 (D. Ore. 1973),
and Power Replacements Corp. v. Air Preheater Co., 356 F. Supp. 872 (E.D. Pa. 1973).

120. Telex Corp. v. IBM Corp., 5 TRADE REG. REP. (1975 Trade Cas.) 60,127 at 65,326
(10th Cir.).

121. Id. at 65,319.
122. 5 TRADE REG. REP. 50,145, at 55, 247 (Oct. 9, 1972). Mr. Baker was Director of Policy

Planning for the Antitrust Division at the time. The recent amendment of the government's
IBM complaint may reflect this view. See note 112, supra.

123. FTC ANTITRUST ENFORCEMENT Poucms: MULTi-FM AND SINGLE FIRM PROBLEMS DE-
RIVING FROM ANUSES OF VAmous FORMS OF MARKr POWER (Ohio Legal Center Inst., June 21,
1974).

124. ITT Continental Baking Co., No. 9000 (F.T.C., Dec. 10, 1974). In at least one com-
plaint, which was subsequently dismissed because of obsolescence, the Commission asserted
the existence of a market coextensive with the parts for respondent's products (reciprocating
aircraft engines). Curtiss-Wright Corp., 76 F.T.C. 382 (1969).
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phrase Holmes, to reflect experience, and it may be that the content of
"attempt" doctrine is being subject to one of the continuing fluctuations
of content which preserve the validity of a common law of antitrust.

IV. SUMMARY AND CONCLUSIONS

1. A plaintiff bringing suit based on a termination, refusal to deal or
predation by a seller of products for which there are identical or virtually
identical alternatives must base his case on behavioral rather than struc-
tural analysis.

2. Modem cases seeking to expand the content of the "attempt" doc-
trine ground their argument on an expansion of the "any part of com-
merce" language of section 2.

3. Early support for this approach is found in the General Motors and
Klearflax cases, having common roots with language in the Columbia Steel
and American Tobacco decisions. The relevant markets arguments in
these cases are departures from the classic Cellophane analysis.

4. Although the great majority of modem attempt cases require proof
of a relevant market, a minority view dispenses with this requirement.

5. Analysis of this view shows that a relevant market inquiry has been
held unnecessary in cases where the conduct complained of is per se illegal
or the equivalent thereof. Nevertheless, plaintiffs who are unable to estab-
lish a discrete, economically viable relevant market are not likely to enjoy
overwhelming success.
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