
THE SUPREME COURT VERSUS THE DISTRICT
COURT IN ANTITRUST CASES

By ARTHUR RosEr*

Congressional choices of procedures and agencies to enforce the law can
be as important a factor in the practical effectiveness of a statutory pro-
gram designed to influence economic behavior as the substantive content
of the legislative rule enacted. This is true of the antitrust laws. The
legislature has delegated initial authority to hear antitrust cases to local
federal trial courts and ultimate responsibility to announce unified policy
to the Supreme Court. As a consequence, the quality of the relationship
between these two tiers of the judicial hierarchy will itself affect the devel-
opment of antitrust policy. It is apparent that there are basic differences
in attitude toward antitrust law between the Supreme Court and the dis-
trict courts which have influenced the Supreme Court's articulation of
national policy. Debate on antitrust enforcement that dwells exclusively
on substantive legal and economic doctrine misses this crucial element.

During the past dozen years (the 1962 term through the 1973 term) the
Supreme Court reviewed on direct appeal some 32 district court civil suits
brought by the Government under the antitrust laws.' The cases presented
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such issues as conspiracies to fix prices or to cartelize markets in violation
of section 1 of the Sherman Act, monopolizations in violation of section 2
and corporate acquisitions in violation of section 7 of the Clayton Act. All
of the cases involved substantial economic interests and, unless there was
a consensual settlement, it may be assumed that most lower court deci-
sions were appealed by the disappointed litigant. Remarkably, these cases
were decided for the defendants in the district courts by a three to one ratio
(24 to 8). On appeal, the Supreme Court decided for the Government in
slightly more than 90 percent of the same cases (29 out of 32). In the
Supreme Court all decisions by the district court in favor of the Govern-
ment were upheld, and 21 of the 24 cases decided for the defendants were
reversed. The few cases in which a district court decision for the antitrust
defendant was upheld by the Supreme Court are not spread evenly over
the 12-year period. The first, United States v. First National Bancorpora-
tian, Inc.,' was an affirmance two years ago by an equally divided court.
The remaining two cases are United States v. General Dynamics Corp.3

and United States v. Marine Bancorporation, Inc.,' which are decisions of
1974.

It is impossible to generalize from these statistics about the attitudes of
the more than 400 very independent United States District Judges. Many
of them vigorously enforce the antitrust laws. Nonetheless, it is fair to say
that most of them are unsympathetic to the plaintiff's claims in these
cases, whether the plaintiff be private or governmental. Since by definition
the Supreme Court articulates the law, any group of judges which is re-
versed so consistently is wrong and its decisions present a problem. This
article will examine how the Supreme Court has dealt with this problem,
the costs imposed by the techniques the Court has used, and whether
attractive alternative solutions are available.

To the extent that there is an evolving national body of antitrust law, it

There were in fact 36 antitrust cases reviewed on direct appeal during this period, but four
have been eliminated from this sample for various reasons. United States v. Armour & Co.,
398 U.S. 268 (1969); United States v. Armour & Co., 402 U.S. 673 (1971) (decisions which
involved the interpretation of a specific consent decree rather than general principles of
antitrust law); First Security Nat'l Bank of Lexington v. United States 382 U.S. 34 (1965)
(the Court reversed an ideosyncratic contempt finding); White Motor Co. v. United States,
372 U.S. 253 (1963) (which seems essentially a narrow decision on the scope of summary
judgment); United States v. Arnold Schwinn & Co., 388 U.S. 365 (1967) (an appeal by the
Government from a judgment generally in its favor in which the Supreme Court reversed as
to one narrow aspect of the distribution system, but rejected what seems to have been the
Government's central claim on appeal).

During this period the Court also considered a number of other antitrust cases which are
not included in this sample because they were instituted by the Federal Trade Commission,
another administrative agency, or by a private plaintiff.

2. 410 U.S. 577 (1973).
3. 415 U.S. 486 (1974).
4. - U.S. - , 94 S.Ct. 2856 (1974).
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develops not primarily by legislation, administrative rule, or coherent ex-
ecutive policy, but through the appellate work of the Supreme Court re-
viewing a few cases each year. Congress sets only the broadest outlines of
national antitrust policy by statute. The statutes embody broad, almost
constitutional, charters with generous delegations of initial jurisdiction in
antitrust matters to a decentralized set of executive, prosecutorial, admin-
istrative and private plaintiffs. Cases brought under the various enforce-
ment methods follow different paths through agencies, district courts and
courts of appeal to ultimate review by the Supreme Court.6 The Supreme
Court is crucial in this structure because it is the only common and ulti-
mate link in the various chains of enforcement. The definition of just what
behavior "restrains trade," "monopolizes," or has the effect of "substan-
tially to lessen competition or tend to create a monopoly" is left for deci-
sion in specific case context. Although the Court's product has hardly been
a paragon of logical consistency, particularly in dealing with the complex
of problems of industrial concentration and oligopoly,' the law in this field
is likely to remain particularly a function of what the Supreme Court,
rather than what other organs of government, says it is.

On December 21, 1974, President Ford signed the Antitrust Procedures
and Penalties Act of 1974,1 section 4 of which substantially limits the
provisions of the Expediting Act of 1903 that allowed a direct appeal to the
Supreme Court from all final decisions of the district courts in government
civil antitrust cases.' While there will continue to be direct appeals to the
Supreme Court in cases which the Supreme Court and district court agree
are of national importance, it seems safe to suggest that these will become
relatively unusual occurrences.'

It is doubtful, however, that these amendments to the Expediting Act
will change antitrust law enforcement policy, which presently relies on the

5. See 15 U.S.C. §§4, 15, 15a, 21, 25, 29, 45 (1970).
6. Mr. Justice Stewart's suggestion that the law under section 7 is that "the Government

always wins," no longer holds completely true, but it is not clear what doctrine now stands
in its place. United States v. Von's Grocery Co., 384 U.S. 270, 301 (1966) (dissenting opinion).

7. Act of December 21, 1974, Pub. L. No. 93-528 (Dec. 21, 1974).
8. 15 U.S.C. §28-29 (1970) The Expediting Act was widely criticized before its recent

amendment. E.g., Tidewater Oil Co. v. United States, 409 U.S. 151, 169-73 (1972); Ford
Motor Co. v. United States, 405 U.S. 562, 595 n.5 (1972) (Burger, C.J., concurring and
dissenting); United States v. Singer Mfg. Co., 374 U.S. 174, 175 n.1, 202 (1963); C. WmGwr,
FEDERAL CouRm 471-72 (2d ed. 1970); 9 J. MooRE, FEDERAL PRACTIcE 110.03[2] (2d ed.
1972).

9. Before the recent amendments an appeal as of right was available from all district court
final judgments in civil antitrust cases brought by the Government. Under the amendment
an appeal as of right may be taken only to a court of appeals. If the district judge who tried
the case files an order stating "that immediate consideration of the appeal by the Supreme
Court is of general public importance" a direct appeal may be docketed. Even in this circum-
stance, however, the Supreme Court is granted discretionary power to remand the matter to
a court of appeals. Pub. L. No. 93-528, §4 (Dec. 21, 1974).
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"big case" as its major weapon."0 In fact, the interposition of courts of
appeal will impose additional economic barriers to multiple suits. Political
and budgeting constraints dictate that only a relative handful of cases be
brought during any year." The strategy of enforcement relies heavily on
the deterrent and precedential impact of these few big cases. Unlike those
who enforce highway speed limits or housing ordinances, the enforcers of
antitrust cannot rely on a "get tough" campaign based upon rounding up
large numbers of violators. Instead, a major sanction is the high cost to the
relatively few defendants who become involved in litigation of this size,
reinforced by the hope that a few landmark cases will influence business
behavior. This hope may be fed by the visible nature of the behavior
involved, which makes it difficult to conceal the fruits of violation. The
capacity of a small number of litigated cases to influence behavior is
enhanced also by the conservative counselling habits of lawyers who tend
to play an important role in these large economic transactions. Counselling
lawyers pay careful attention to what the Supreme Court says, in part
because they know that their counterparts in the Department of Justice
Antitrust Division, Federal Trade Commission and the lawyers of potential
private plaintiffs do the same.

Because of the size and importance of these cases and the unsatisfactory
performance of most district courts, the Supreme Court is presented with
uniquely difficult tasks in exercising its appellate function to supervise and
review the lower courts.

It is easy enough to see the source of the Supreme Court's power in this
conflict with the district courts. The decisions of the Supreme Court are
subject to being overturned only by Congress and, as a practical matter,
the Supreme Court has the last word. The source of the district courts'
power is equally apparent, although it tends to attract much less attention.
The district courts' ability to avoid 'enforcement of antitrust law as articu-
lated by the Supreme Court lies in the district judge's control of the fact-
finding processes of trial. It is the district judge who has the primary
authority to determine facts, to draw inferences from the evidence and to
make the ultimate findings which the Supreme Court is in a poor position
independently to review or reject. Some aspects of the Supreme Court's
limited ability to review facts are characteristics of that Court's institu-
tional structure and appellate nature. 2 Other aspects of the problem are

10. McAllister, The Big Case: Procedural Problems in Antitrust Litigation, 64 HARv. L.
Rav. 27 (1950); JUDICIAL CONFERENCE OF THE UNITED STATES, REPORT ON PROCEDURE IN ANTI-
TRUST AND OTHER PROTRACrED CASES, 13 F.R.D. 62 (1951). REPORT OF THE Arr'Y GEN. NATIONAL
COMM. TO STUDY THE ANTITRUST LAWS, ch. 8 (1955); KAYSEN, UNITED STATES V. UNITED SHOE
MACHINERY CORPORATION: AN ECONOMIC ANALYSIS OF AN ANTITRUST CASE, chs. 8-10 (1956).

11. Between 1952 and 1972 the number of cases filed by the Department of Justice has
ranged from 30 to 87, the median being 54. A useful table drawn from diverse official sources
is found in M. HANDLER, TRADE REGULATION 156 (1975).

12. Another source of needless and time-consuming perplexity for the Court
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more specific to antitrust litigation. It may help to separate these strands
for analysis.

The primary function of appellate review in our system and particularly
the function of the Supreme Court is to correct the law, rather than to
ensure that a correct decision is reached in a particular case. The primary
concern on appeal is with the process of decision, especially the rule of law
applied, rather than the correctness of factfinding choices and the ultimate
correctness of decision. "The ordinary lawsuit, civil or criminal, normally
depends for its resolution on which version of the facts in dispute is ac-
cepted by the trier of fact."' 3 The scope of review of factual findings by
common law courts is severely restrained. These courts consistently deny
their authority to engage in a de novo redetermination of the entire contro-
versy of the sort said to be typical in continental civil law systems. 4 When
the cause of action arises at law and is tried by a jury there is a constitu-
tional element to this limited claim of power to overturn factual findings
at trial. 5 When the matter is tried by a judge and is equitable in nature,
Federal Rule of Civil Procedure 52 announces a familiar standard permit-
ting the appellate court to reject lower court findings of fact, but only when
they are "clearly erroneous."

That rule prescribes that findings of fact in actions tried without a jury
"shall not be set aside unless clearly erroneous, and due regard shall be

results from the present necessity of passing on issues of fact. Not merely is the
Supreme Court subject to the usual psychological difficulty involved in reading, as
against hearing, evidence. The Justices are out of touch with the circumstances and
details and judgments which go to make up evidence. They ought not to be asked
to disentangle confused testimony, nor ought a Court, charged with keeping our
constitutional system in equilibrium, be compelled to pass on disputations over
evidence. The ascertainment of principles governing authenticated facts, accommo-
dations between conflicting principles, adaptations of old principles to new situa-
tions - only issues of such moment are meet to invoke the judgment of our ultimate
tribunal. The credibility of witnesses, the reconciliation of conflicting testimony,
the proof of underlying facts, the reliability of experts - all the data from which
principles are derived and to which they are applied - ought to have been sifted
and formulated as findings in the stages of the judicial process preceding review
by the Supreme Court. F. FRANKFURTER & J. LANms, THE BUSINESS OF THE SUPREME
CoUr 290-91 (1927).

13. NLRB v. Pittsburg S.S. Co., 337 U.S. 656, 659 (1949).
14. See United States v. Oregon State Medical Soc., 343 U.S. 326, 331-32 (1952); United

States v. Yellow Cab Co., 338 U.S. 338, 339-42 (1949). The history of this doctrine is traced
by the draftsmen of the Federal Rules. Clark and Stone, Review of Findings of Fact, 4 U.
CHI. L. REv. 190 (1937). The civil law right to appeal is to be distinguished from review by
cassation or revision, which resembles more closely common law appellate review. MERmYAN,
THE Crivn LAw TRADMON 127-29 (1969). Until the recent union of the Admiralty and Civil
Rules, there was authority that appeal de novo was available in admiralty, which has strong
civil law roots. T. M. Duche & Sons, Ltd. v. The JOHN TWOHY, 255 U.S. 77 (1921).

15. Atlantic & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U.S. 355 (1962); cf.
Colgrove v. Battin, 413 U.S. 149, 152 (1973).
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given to the opportunity of the trial court to judge of the credibility of the
witnesses." It was intended, in all actions tried upon the facts without
a jury, to make applicable the then prevailing equity practice. Since
judicial review of findings of trial courts does not have the statutory or
constitutional limitations on judicial review of findings by administrative
agencies or by a jury, this Court may reverse findings of fact by a trial
court where "clearly erroneous." The practice in equity prior to the pres-
ent Rules of Civil Procedure was that the findings of the trial court, when
dependent upon oral testimony where the candor and credibility of the
witnesses would best be judged, had great weight with the appellate court.
The findings were never conclusive, however. A finding is "clearly erro-
neous" when although there is evidence to support it, the reviewing court
on the entire evidence is left with the definite and firm conviction that a
mistake has been committed."0

In a later case, the Court noted:

In applying the clearly erroneous standard to the findings of a district
court sitting without a jury, appellate courts must constantly have in
mind that their function is not to decide factual issues de novo. The
authority of an appellate court, when reviewing the findings of a judge as
well as those of a jury, is circumscribed by the deference it must give to
decisions of the trier of the fact, who is usually in a superior position to
appraise and weigh the evidence. The question for the appellate court
under Rule 52(a) is not whether it would have made the findings the trial
court did, but whether "on the entire evidence [it] is left with the definite
and firm conviction that a mistake has been committed . . .

This standard is applied to inferences and factual conclusions as well as
the findings on specific concrete events."8 Moreover, it is said to be applied
in cases in which the proof is wholly documentary as well as those in which
there is live testimony by in-court witnesses whose credibility the trier of
fact is in an advantageous position to assess."

These general limits on appellate review are reinforced in the case of the
Supreme Court by special institutional constraints. Although article III of
the United States Constitution confers appellate jurisdiction both as to law
and fact, the Supreme Court inevitably is in a poor position to rehear facts.
Even in cases of original jurisdiction when the Court is the initial finder
of fact it has in all modem cases referred thetaking of evidence and finding
of facts to a master or commissioner.2 Trial, with or without a jury, before

16. United States v. United States Gypsum Co., 333 U.S. 364, 394-95 (1948).
17. Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 123 (1969).
18. See United States v. Yellow Cab Co., 338 U.S. 338, 341 (1949): "Findings as to the

design, motive and intent with which men act depend peculiarly upon the credit given to
witnesses by those who see and hear them."

19. 5A J. MOORE, FEDERAL PRACTICE 52.04 (2d ed. 1972). See text at note 43, infra.
20. Note, The Original Jurisdiction of the United States Supreme Court, 11 STAN. L. REv.

665, 685-90 (1959); R. STERN & E. GREssMAN, SUPREME COURT PRAcTIcE 400-10 (4th ed. 1969).

[Vol. 26



SUPREME COURT vs. DISTRICT COURT

a bench of nine is bound to be ungainly. When confronted with an outra-
geous factual finding in a constitutional case the Court is likely to depend
on the absence of evidence to support the lower court's findings.2 1 Only in
a few very aggravated cases has the Court itself re-examined the evidence.2 2

Finally, preoccupation with narrow factual disputes would inevitably
dilute the usefulness of the Court's decisions. Educational and policy artic-
ulation functions are paramount for a single court that sits at the apex of
a national judicial hierarchy. The Court can give the most useful guidance
and can have the greatest impact on the entire legal system by providing
standards and rules of general application, not by picking away at eviden-
tiary determinations .23

Antitrust cases are specially inappropriate for appellate factual review
both because of the nature of the trial record and the difficulties usually
presented in defining the relevant factual issues.2 4 The two aspects of the
problem feed on each other and can be seen more clearly in market concen-
tration cases under section 2 of the Sherman Act and section 7 of the
Clayton Act. The parties submit the overpowering volume of factual data
at least in part because it is usually unclear how the relevant market will
be defined in terms of geography, function, and product line. The relevant
data may cover a period of many years, including both pre- and post-
acquisition experience, as well as predictions as to potential competition.
Few boundaries exist as to the impact the complained-of behavior may
have on competition.

The volume and complexity of the market data contribute to the diffu-
sion of judicial attention and have the converse effect of making it difficult
to state clearly what standard should be applied. Even with expert assis-
tance it will be difficult to arrive at any simple, persuasive and clear
definition of relevant market factors. For example, it remains a puzzle
whether the appropriate focus for market definition in the General
Dynamics case should be geographic political units, e.g., the State of Illi-
nois or counties thereof, coal production areas as defined by the U.S.

21. E.g., Cox v. Louisiana, 379 U.S. 536 (1965); Thompson v. Louisville, 362 U.S. 199
(1960). See Note, Supreme Court Review of State Findings of Fact in Fourteenth Amendment
Cases, 14 STAN. L. REv. 328 (1962); Berman, Supreme Court Review of State Court "Findings
of Fact" in Certain Criminal Cases, 23 So. CAL. L. Rev. 334 (1950).

22. Norris v. Alabama, 294 U.S. 587 (1935). See generally H. HART & H. WECHSLER, THE
FEDERAL COURTS AND THE FEDERAL SYSTEM 601-20 (2d ed. 1973).

23. "We do not grant a certiorari to review evidence and discuss specific facts." United
States v. Johnston, 268 U.S. 220, 227 (1925) (Holmes, J.). "Granting the writ would not be
warranted merely to review the evidence or inferences drawn from it." General Talking
Pictures Corp. v. Western Elec. Co., 304 U.S. 175, 178 (1938).

24: There is no case more appropriate for adherence to this rule [Fed. R. Civ. P. 52]
than one in which the complaining party creates a vast record of cumulative
evidence as to long-past transactions, motives and purposes, the effect of which
depends largely on credibility of witnesses. United States v. Oregon State Medical
Soc., 343 U.S. 326, 332 (1952).
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Geological Survey (as urged by the Government), freight rate districts
defined by the Interstate Commerce Commission (as adopted by the dis-
trict court) or any and all of these.

Another dimension to appellate review of the facts in antitrust cases is
the tendency of some district judges either to make no findings, contrary
to the requirements of Federal Rule of Civil Procedure 52, to make only
sketchy findings, or to adopt uncritically and without independent assess-
ment the proposed findings submitted by prevailing counsel. In United
States v. Falstaff Brewing Corp.,2 for instance, voluminous data and depo-
sitions were presented to the district court and a trial was held over nine
days, but the district court's opinion and findings cover about 2 1/2 pages
in the Federal Supplement. 2 A district judge who makes scanty or conclu-
sionary findings in a complex case or who adopts wholesale the findings
submitted by the prevailing party without independent review is in a posi-
tion to block effective appellate review.Y In such cases the Supreme Court
is confronted by a fait accompli, a decision which it can review on the
merits only if it is prepared to assume the impossible burden of wading
through the entire record, with few clues to the decisional process that led
the trial judge to his conclusions.

The divergence in attitude toward the antitrust laws between the Su-
preme Court and the district courts has presented the Supreme Court with
the need to manage the lower courts' behavior to avoid frustration of na-
tional policy. This conflict is significant as the source of a number of
familiar doctrines of antitrust law that have been hard to explain on
strictly logical grounds. Among the important devices used by the Su-
preme Court to respond to the district judge's control of the factual find-
ings have been per se rules, the use of market concentration statistics as a
prima facie case in section 7 acquisition cases, manipulation of fact-law
distinctions in conspiracy cases, and Mr. Justice Marshall's attempt in
Falstaff to draw a distinction between subjective and objective evidence
of potential competition.

From the earliest days of Sherman Act interpretation there has been a
conflict between the "rule of reason" and the "per se" violation approaches
to defining restraint of trade. 28 This conflict has obvious substantive di-

25. 410 U.S. 526 (1973).
26. 332 F. Supp. 970 (D.R.I. 1971).
27. Probably the most aggravated recent instance of conflict between the Supreme Court

and a recalcitrant district judge over the adequacy of findings and other aspects of his
handling of the case was United States v. El Paso Natural Gas Co., 376 U.S. 651, 656-57
(1964), in which an exasperated Supreme Court ultimately remanded the case with the
unusual instructions that it can be assigned to another trial judge. Cascade Natural Gas Corp.
v. El Paso Natural Gas Co., 386 U.S. 129 (1967). See 5A J. MooRE, FEDERAL PRACTICE 52.06
(2d ed. 1972).

28. Compare United States v. Trans-Missouri Freight Ass'n, 166 U.S. 290 (1897) and
United States v. Joint Traffic Ass'n, 171 U.S. 505 (1898) with United States v. Addyston Pipe
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mensions, reflecting differing views of the purposes of antitrust regulation,
the primacy of competition as an intrinsic value, and the relation of com-
petition to market efficiency." What is most significant in the context of
this article is the clear purpose and effect of a per se rule as a limit on the
power of the district judge to find an excusing circumstance for the defen-
dant's conduct. Once the per se factor is demonstrated, whether it be price
fixing, market division, group boycott or a tying arrangement, the inquiry
is ended. In contrast, in areas in which a rule of reason is applied the trial
judge is much freer to assess possibly redeeming aspects of the complained
of behavior and to find no unlawful restraint of trade."

The use of market concentration statistics in government units under
section 7 of the Clayton Act presents another example of how the Supreme
Court has fashioned rules to limit the district judge's power. Market con-
centration figures have been held to establish a prima facie case for the
Government:

Specifically, we think that a merger which produces a firm controlling
an undue percentage share of the relevant market, and results in a signifi-
cant increase in the concentration of firms in that market, is so inherently
likely to lessen competition substantially that it must be enjoined in the
absence of evidence clearly showing that a merger is not likely to have
such anticompetitive effects. 31

This enables the Government to present the district court with a case
based primarily upon economic data that offers relatively little room in
which the district judge can maneuver. Some critics have suggested that
this emphasis on concentration statistics turns the rule under section 7 into
a "numbers game" or into "an exercise in antitrust numerology."32 The
express intention in devising this prima facie case rule was to "lighten the
burden of proving illegality."33

The distinction between fact findings, which bind an appellate court,
and conclusions of law, which do not, is a hazy one, particularly when the

& Steel Co., 85 F. 271 (6th Cir. 1898), aff'd, 175 U.S. 211 (1899) and Standard Oil Co. of New
Jersey v. United States, 221 U.S. 1 (1911).

29. See generally Bork, The Rule of Reason and the Per Se Concept: Price Fixing and
Market Division, 74 YALE L.J. 775 (1965) and 75 YALE L.J. 373 (1966); Comment, Horizontal
Territorial Restraints and the Per Se Rule, 28 WASH. & LEE L. Rev. 457 (1971).

30. See Northern Pac. Ry. v. United States, 356 U.S. 1 (1958); United States v. Topco
Associates, Inc., 405 U.S. 596 (1972); Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207

'(1959).
31. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 363 (1963).
32. E.g., United States v. Phillipsburg Nat'l Bank & Trust Co., 399 U.S. 350, 374 (1970)

(dissenting opinion); United States v. Third Nat'l Bank in Nashville, 390 U.S. 171, 193 (1968)
(dissenting opinion); United States v. First Nat'l Bank & Trust Co. of Lexington, 376 U.S.
665, 673 (1964) (dissenting opinion).

33. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 363 (1963).
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issue is the legal label to be attached to a complex of factual circumstan-
ces.34 In litigation under section 1 of the Sherman Act in which defendants
are charged with conspiring to restrain trade, the Supreme Court is often
confronted with a dubious finding that the defendants did not conspire,
although they clearly did engage in some knowing concerted behavior.3 5

Without doing great violence to fact-law distinctions, the Supreme Court
has reversed such findings, claiming that it is "reviewing a question of law,
namely, whether the District Court applied the proper standard to essen-
tially undisputed facts ."3

When the Government's attack on an acquisition under section 7 of the
Clayton Act is based on the future impact of the merger on potential
competition in the market the factual issues are specially indeterminate
and subject to divergent reasonable constructions. Executives of the defen-
dant firm are likely to testify that the firm would never have even dreamed
of entering the market on its own and therefore that the acquisition did
not deprive the market of a potential competitor.37 In his concurring opin-
ion in Falstaff,38 Mr. Justice Marshall sought to fashion a set of evidence
standards on the potential competition issue designed to limit the district
judge's freedom to accept uncritically this sort of self-serving testimony.
His standard would foreclose the use of such testimony in two of the three
types of potential competition cases: those involving a dominant entrant
and a perceived potential entrant. In those cases in which the Govern-
ment's theory is that the defendant is an actual potential entrant, the
evidence would be admissible, but its weight is curtailed. Justice Marshall
stated:

But although subjective evidence is probative and admissible in actual
potential-entry cases, its utility is sharply limited. We have certainly
never suggested that subjective evidence of likely future entry is required
to make out a section 7 case ....

Nor do our prior cases hold that the district courts are bound by subjec-
tive statements of company officials that they have no intention of making
a de novo entry.

As these cases indicate, subjective evidence has, at best, only a mar-
ginal role to play in actual potential-entry cases. In order to make out a

34. See generally 4 K. DAVIS, ADMINISTRATIVE LAw, ch. 30 (1958); 5A J. MooRE, FEDERAL
PRAcTcE 52.05 (2d ed. 1972).

35. See Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939); Turner, The Defini-
tion of Agreement Under the Sherman Act: Conscious Parallelism and Refusals to Deal, 75
HARv. L. REV. 655 (1962).

36. E.g., United States v. Parke, Davis & Co., 362 U.S. 29, 44 (1960); United States v.
Singer Mfg. Co., 374 U.S. 174, 193 (1963); United States v. General Motors Corp., 384 U.S.
127, 140 (1966).

37. Such testimony led the district judge in Falstaff to find "beyond a reasonable doubt"
that the executive management had decided not to enter the market de novo. 332 F. Supp.
at 972.

38. 410 U.S. at 545.
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prima facie case, the Government need only show that objectively measur-
able market data favor a de novo entry and that the alleged potential
entrant has the economic capability to make such an entry. To be sure,
the defendant may then introduce subjective testimony in rebuttal, and
in the rare case where the objective evidence is evenly divided, it is con-
ceivable that extremely credible subjective evidence might tip the bal-
ance. But where objectively measurable market forces make clear that it
is in a firm's economic self-interest to make a de novo entry and that the
firm has the economic capability to do so, I would hold that it is error for
the District Court to conclude that the firm is not an actual potential
entrant on the basis of testimony by company officials as to the firm's
future intent.'

The length and structure of Mr. Justice Marshall's concurring opinion
suggest that it originally may have been drafted in hopes that it would be
adopted as the opinion of the Court. In light of Mr. Justice Marshall's

apparent inability to muster his brethren to his opinion in Falstaff and the
subsequent turn potential competition theory appears to take in the
Marine Bancorporation4' case, the subjective-objective distinction does not
appear to have been accepted.

Rule 52 does not distinguish between the weight to be given district court
findings based on the testimony of live witnesses in court where the trial

court is in a particularly strong position to assess credibility and those
based on essentially undisputed documentary evidence which is equally
accessible to the appellate court. An amendment proposed by the Advisory
Committee on the Rules in 1955 which was designed to show that the same
standard is to be applied regardless of the nature of the evidence was not
adopted by the Supreme Court." Although the issue has been left some-
what up in the air, appellate courts would appear more ready to conclude
that a finding is clearly erroneous when it is based on purely documentary
proof."

The use of these kinds of devices to control trial courts is not atypical of
the way appellate courts operate. The use of such techniques in a field of
law in which the Supreme Court has unique responsibility to articulate
specific national policies does carry with it significant costs. Moreover, the
techniques have only limited capacity to accomplish the desired end. Per
se rules, prima facie cases, and the like do not necessarily foreclose district

39. Id. at 565-66.
40. United States v. Marine Bancorporation, Inc., - U.S. -, 94 S.Ct. 2856 (1974).
41. 5A J. MooRE, FEDERAL PRAcTIcE 52.01[6]-[8] (2d ed. 1972).
42. United States v. General Motors Corp., 384 U.S. 127, 141 n.16 (1966); United States

v. United States Gypsum Co., 333 U.S. 364, 395 (1948); Orvis v. Higgins, 180 F.2d 537, 538
(2d Cir.), cert. denied, 340 U.S. 810 (1950); 5A J. MOORE, FEDERAL PMCTIC 52.04 (2d ed.
1972). Two weighty authorities against drawing such a distinction are Learned Hand in
United States v. Alumimum Co. of America, 148 F.2d 416, 433 (2d Cir. 1945) and Mr. Justice
Jackson in United States v. Yellow Cab Co., 338 U.S. 338, 341 (1949).
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judge behavior, but may merely displace that behavior. A per se rule on
price fixing depends on a preliminary finding that the behavior is in fact
price fixing. A tying arrangement between two products is per se illegal,
but it frequently remains open to the district court to find that the tieing
and the tied commodities are but a single product.43 The decision in United
States v. Arnold Schwinn & Co."4 which declared a per se rule regarding
market allocations has spawned a variety of excepting defenses."5 The use
of a prima facie approach in acquisition cases is likely to shift attention to
defenses based on variations of the failing company concept, idiosyncratic
market and product definitions and *peculiarities of market structure that
are claimed to undercut the prima facie showing of illegality.

More importantly, the use of these techniques distorts basic doctrine
aimed at competitor behavior, in order to reach another kind of behavior,
i.e., judicial hostility at the trial court level. The results are vulnerable to
criticism on grounds of logic, economic theory, and common sense business
experience. Perhaps reasonable alternatives are available that would per-
mit the Court to-fulfill its function more effectively while avoiding frustra-
tion and nullification at the level of initial hearing.

One obvious path to reform would be to go back to the source of the
difficulty, i.e., the abiding differences as to appropriate antitrust policy
that are papered over by the oracular commands of the statutes. Tension
between trial courts and the Supreme Court arose because justices and
judges, at least until last term, tended to be on opposite sides of these
unresolved issues. Undoubtedly one root of the problem is uncertainty as
to just what the law is trying to accomplish. One narrow view of the policy
of the law limits it to "antitrust," with the negative function of breaking
up monopolies and other traditionally defined forms of cartel behavior. A
middle view emphasizes the law's pro-competition orientation, assigning
independent value to the existence of conflicting competitive pressures in
the market and society. Under a third view, the concentration of economic
power itself, with its attendant social and political implications for life in
American communities, is an evil, even when not accompanied by monop-
oly power. Some conservative economists argue that the aim of the law is
solely consumer market protection, permitting concentrations of power in
the name of economic efficiency.

The Industrial Reorganization Act 46 and the Concentrated Industries Act

43.. Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495 (1969); Times-
Picayune Publishing Co. v. United States, 345 U.S. 594 (1953); Washington Gas Light Co. v.
Virginia Elec. & Power Co., 438 F.2d 248 (4th Cir. 1971).

44. 388 U.S. 268 (1970); 402 U.S. 673 (1971).
45. E.g., Adolph Coors Co. v. FTC, 497 F.2d 1178 (10th Cir. 1974), cert. denied, - U.S.

-, 43 U.S.L.W. 3388 (Jan. 14, 1975); Tripoli Co. v. Wella Corp., 425 F.2d 932 (3d Cir.),
cert. denied, 400 U.S. 831 (1970); Colorado Pump & Supply Co. v. Febco, Inc., 472 F.2d 637
(10th Cir. 1973), cert. denied, 411 U.S. 987 (1974).

46. S. 3832, 92d Cong., 2d Sess. (1972), reprinted with statement of its principle sponsor,
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proposed by the White House Task Force on Antitrust Policy" are more
explicit in identifying concentration, rather than its predatory use as the
evil; therefore, they are able to quantify the indicia of unlawfulness in
substantially more specific terms. Should the political choice for this type
of policy be made, judicial conflict could be restrained and limited.

Conversely, several opinions of the last term of the Supreme Court sug-
gest the emergence of a new majority on the Court which is more permis-
sive to business concentration and therefore more accepting of district
court findings exonerating that behavior. If this new judicial majority
were to be reflected in a new political majority (a result that seems dubious
in light of recent election returns), it might find embodiment in statutory
rules that would also relieve the tension between courts.

Experience over the past 90 years suggests that basic statutory revision
and clarification are not a realistic political likelihood. If our problems will
not be solved on so straightforward a basis, we will have to continue to live
with uncertainty. Two other possibilities to relieve the tension remain:
modify the role of the Supreme Court in antitrust cases or change the place
of district courts. The first possibility would follow the suggestion of those
Justices who formed the majority in General Dynamics"9 and apply rule 52
to give full weight to the district courts' findings on appeal. This approach
would return the Supreme Court to its central role as expositor of legal
principles. It is predictable, however, that giving district courts a free rein
in antitrust cases is also likely to destroy the "big case" strategy of enforce-
ment. It will also dilute the national unity of antitrust policy in favor of a
more parochial diversity, and is likely to weaken commitment to a pro-
competition and anti-concentration policy. District judges, in such an
event, can be expected to continue doing just what they have been doing,
only with a greater sense of immunity from reversal. The ultimate result
would be to enthrone what the dissenting Justices in General Dynamics
refer to as "a deep-seated judicial bias against §7 of the Clayton Act."50

Comparable results in a number of section 1 areas, particularly tieing
arrangements and territorial restrictions on distribution, can be antici-
pated. This result will appeal to those who reject antitrust law as an-
nounced by the Supreme Court but will not be satisfactory to those who
favor the general direction and outline of that body of law.

Congress has now adopted a second technique to limit Supreme Court
intervention by modifying the Expediting Act to give the district judge the
power to determine which decisions are subject to direct appeal to the

Senator Phillip Hart, and a section-by-section analysis in 118 CONG. REc. 24925 (1972).
47. RESoErr OF WH=rr HOUSE TASK FoRcE ON ANTrrRUST PoLicy, app. A, reprinted in 2

ANTITRUST L & ECON. REV. 11, 65 (Winter 1968-69).
48. See United States v. General Dynamics Corp., 415 U.S. 486 (1974); United States v.

Marine Bancorporation, Inc., __ U.S. -, 94 S.Ct. 2856 (1974).
49. 415 U.S. at 508-09.
50. Id. at 527.
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Supreme Court. This amendment will interpose the court of appeals be-
tween the trial court and the Supreme Court in most cases. It is likely to
accentuate the existing regional variations among circuits in interpretation
of the antitrust laws. In the more aggravated cases it is to be hoped that
most courts of appeal will monitor district court findings and reverse the
cases in which the trial court does not adequately support its decisions. On
the other hand, those cases which come to the Supreme Court on a petition
for certiorari after affirmance of the district courts by an intermediate
appellate court will carry the "two-court" review presumption of regularity
supporting the factual findings."1 In both situations the Supreme Court will
be relieved of the onerous responsbility of dealing directly with an inade-
quate trial court record. It remains to be seen whether this benefit will be
largerly offset by the predictable increase in substantial conflicts among
circuit courts demanding Supreme Court attention.

Moreover, the strategy of law enforcement will be weakened by the in-
creased time that the big case will take to work its way through two levels
of appellate review. The time gap is already too long between a Depart-
ment of Justice investigation and motion for a preliminary injunction in a
big acquisition case and ultimate consideration by the Supreme Court of
an economic concentration of substantial national impact. Hopefully, in
cases that deserve to be considered of national importance, district judges
will wisely exercise their new power to refer appeals to the Supreme Court.
Unfortunately, this leaves the power at the point in the process already
identified as the problem.

A final set of possibilities would seek to relieve the tension by modifying
the other variable in the situation, the district judges. One might begin by
asking why it is that district judges tend to be hostile to antitrust enforce-
ment. It is likely that part of the answer would emphasize the characteris-
tics of the men who become district judges, their background, training, and
the social and professional attitudes they are likely to have.52 Although it
is not practical to propose extensive modification of the federal judicial
personality, it seems more reasonable to ask why district judges should be
entrusted with initial consideration of antitrust suits. Most of the problems
presented are truly interstate in character with impact that goes beyond
the boundaries of one single federal judicial district. Often the selection of
venue in any particular district seems gratuitous. The expertise and expe-
rience of most district judges does not suggest that they are specially
qualified as arbiters in these matters. Two options present themselves: (1)
the establishment of a specialized national court; and (2) the expansion

51. Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481 (1968); Berenyi v.
District Director, Immigration and Naturalization Service, 385 U.S. 630 (1967); Blau v.
Lehman, 368 U.S. 403 (1961).

52. Cf. A. CHASE, FEDERAL JUDGES (1972); J. GROSSMAN, LAWYERS AND JUDGES, ch. 7 (1965);
Grossman, Social Backgrounds and Judicial Decision-Making, 79 HAv. L. REv. 1551 (1966).
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of initial administrative jurisdiction of the sort now reposed in the Federal
Trade Commission and proposed under the Industrial Reorganization
Act. 53

The concept of a specialized national tribunal for questions of economic
regulation is not a new idea. It was embodied in the short-lived Commerce
Court, which from 1910 to 1913, sat in review of Interstate Commerce
Commission regulation of the railroads .5 The experience of the Commerce
Court was too short and is too remote from the present to provide much of
a model. It should be noted that the early demise of the court after three
years was the result of opposition both by the regulated industry and the
regulating governmental agency.

The proposal for a special Economic Court to hear concentration cases
was made by Professors Kaysen and Turner55 and echoed in proposals for
a Special Antitrust Court by the White Houst Antitrust Task Force and
in the Hart Bill's proposal for an Industrial Reorganization Court.-7 All of
these proposals limit the jurisdiction of the speclalized court to cases of
industrial concentration. Apparently, the existing jurisdiction of the dis-
trict courts and the Federal Trade Commission would be preserved. The
Industrial Reorganization Court proposal contained in the Hart Bill is the
most detailed. This court would sit in single judge and three-judge trial
divisions, permitting decentralized initial hearings within a single national
court. One criticism made of the Commerce Court was that shippers were
forced to go to Washington to sue the railroad, 58 and comparable difficul-
ties would be presented by a centralized trial court in private antitrust
actions. A major obstacle to the creation of a specialized court would be
devising a relatively neutral way to select its judges. The White House
Task Force proposal gives this power to the Chief Justice, 9 while the Hart
Bill provides for presidential appointment and Senate confirmation of
judges for this special purpose."0 Comparable proposals were made during
the Commerce Court debates in 1910 and the criticisms made then bear
repetition. Senator Shively opposed specially appointed judges:

53. S. 3832, 92d Cong., 2d Sess. §§202-07, 118 CONG. REc. 24925 (1972). A similar agency
is proposed in C. KAYSEN & D. TURNER, ANTITRUST POLICY: AN ECONOMIC AND LEGAL ANALYSIS
260-65 (1959).

54. The short sad history of the Commerce Court is told in F. FRANKFURTER & J. LANDIS,
THE BusIESS OF THE SUPREME COURT, ch. IV (1927). Its demise is analyzed in Dix, The Death
of the Commerce Court: A Study in Institutional Weakness, 8 AM. J. LEGAL HISTORY 238
(1964).

55. C. KAYSEN & D. TURNER, ANTITRUST POLICY: AN ECONOMIC AND LEGAL ANALYSIS 268-69
(1959).

56. REPORT OF WHITE HOUSE TASK FORCE ON ANTITRUST POLICY, reprinted in 2 ANTITRUST
L. & ECON. REV. 11, 31-32, 67-68 (Winter 1968-69).

57. S. 3832, 92d Cong., 2d Sess, 118 CONG. Rc. 24925, 24930-32 (1972).
58. Statement of Senator Clapp, 45 CONG. REC. 6393 (1910).
59. See REPORT, note 56 supra, at 67.
60. See note 57 supra, at 24930.
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A special court is apt to become the subject of special distrust, whatever
may be the character of the judges. The wide variety of subject-matter
passing through the court of general jurisdiction in itself assures public
confidence in the court and tends to correct any possible special bias in
the court itself."'

Senator Gore opposed a provision that the Chief Justice name the judges
of the Commerce Court in the following terms:

This is a practical matter of government and should be dealt with in a
practical way . . . . I agree with Thomas Jefferson when he said that
judges are as honest as other men, and not more so. Sir, that is the
beginning and the end of the true estimate of judges. . . . I apprehend
that if a select court had been provided to try cases arising under the
fugitive slave law, Senators here would have objected to the Chief Justice
then presiding designating the judges to serve upon that court.62

At present large private party antitrust controversies may be treated as
multi-district litigation assigned to judges specially assigned by the Chief
Justice. 6 The administration of multi-district litigation is supervised by a
seven-judge panel also appointed by the Chief Justice."

There is a wealth of experience with the second possibility, the delega-
tion of exclusive initial jurisdiction to an administrative agency. The Fed-
eral Trade Commission has had jurisdiction under the Clayton Act since
1914.65 While its record in some respects has been spotty,"6 the experience
is not marked by the kinds of conflict with the Supreme Court that has
typified the district courts. Commission findings of fact are subject to a
different standard on judicial review than are district court findings, and
the Court generally has been content to let those findings that survive
initial court of appeal scrutiny stand!v

Exclusive reliance on an administrative process to enforce the law seems
unattractive.

The clear disadvantage of the administrative agency (the independent
commission more than the executive administrative agency) is that its
effectiveness tends to diminish noticeably as time goes by. In the initial
stages of a new regulatory scheme, there is pressure on the administration
to appoint highly qualified people, and such people tend to be attracted
by the nature of the task. But as the period of creativity comes to an end,

61. 49 CONG. REc. 7365 (1910).
62. Id. at 7351.
63. 28 U.S.C. §1407 (1970).
64. Id.
65. 15 U.S.C. §21 (1970).
66. See REPORT OF THE ABA COMMISSION TO STUDy THE FEDERAL TRADE COMMISSION 64-69

(1969); E. Cox, THE NADER REPORT ON THE FEDERAL TRADE COMMISSION (1969).
67. 15 U.S.C. §21(c) (1970); Corn Products Ref. Co. v. FTC, 324 U.S. 726, 739 (1945).
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as routinization sets in, the caliber of personnel tends to decline. There
also seems to be a tendency for the regulators and regulated to come
together; the perspective of the regulators tends to narrow to that of the
industry with which they are concerned. 8

For this reason the Industrial Reorganization Act provides that the com-
mission it creates shall terminate after 15 years. 9 Kaysen and Turner make
a strong case for continuing to rely on a system of dual enforcement, relying
on both courts and administrative agencies to decide cases brought under
the antitrust laws. 70

In conclusion, there have been significant benefits associated with the
organization of antitrust administration based on policy articulation by
the Supreme Court in big cases. There are serious problems, however, with
the performance of the district courts in these cases. The Supreme Court
has been led to devise a number of techniques to control the behavior of
the district courts, primarily by reducing the trial court's power to find
facts binding on appeal. One undesirable result of these attempts to con-
trol the trial courts has been that the Supreme Court's decisions have been
shaped more by its reaction to the district court than by political and
economic policy. Statutory reform of the substantive antitrust law seems
a remote possibility and conservative proposals that would effectively limit
the role of the Supreme Court in this area appear undesirable. The remain-
ing options would be to relieve the district courts of their initial responsi-
bility, in at least some cases, in favor of a new administrative or specialized
national trial court. It remains to be seen whether new institutional ar-
rangements would be better able to gather political support and reduce the
friction within the judicial hierarchy. In evaluating these proposals the
ultimate concern should be whether they will enhance the ability of anti-
trust law to influence the behavior of businessmen and enterprises in the
market place. The allocation of responsibility among courts and other
agencies is an important factor in determining the impact of law enforce-
ment on that behavior.

68. C. KAYSEN & D. TuRNER, AwrmrusT POLCv: AN ECONOMIC AND LEGAL ANALYSiS 253
(1959).

69. S. 3832, 92d Cong., 2d Sess. §202(h), 118 CONG. REc. 24933 (1972).
70. KAYsEN & TURNER, note 68 supra, at 251-57, 261.
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