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[T]he requirement in section 105 for prelicensing antitrust review re-
flects a basic Congressional concern over access to power produced by
nuclear facilities. The Commission's antitrust responsibilities represent
inter alia a Congressional recognition that the nuclear industry originated
as a government monopoly and is in great measure the product of public
funds. It was the intent of Congress that the original public control should
not be permitted to develop into a private monopoly via the AEC licensing
process, and that access to nuclear facilities should be as widespread as
possible. The Commission is determined strictly to enforce this
Congressional intent, and to work with other responsible agencies, such
as the Department of Justice and the Federal Power Commission, to as-
sure that AEC-licensed activities accord with the antitrust laws and the
policies underlying those laws.'

The Nuclear Regulatory Commission2 NRC was established by Congress
in the fall of 19743 and fell heir to the antitrust review powers granted to
the Atomic Energy Commission (AEC) by the Atomic Energy Act of 1954.
This Act was amended in 1970 to require the Attorney General to review
from an antitrust point of view virtually every license application for a
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1. Memorandum and Order, Louisiana Power & Light Co., AEC Doc. Nos. 50-382A, 50-
383A (Sept. 28, 1973).

2. Hereinafter referred to as "the NRC" or "the Commission." The terms NRC and AEC
are used interchangeably as NRC did not come into being until January 19, 1975. The Nuclear
Regulatory Commission consists of five Commissioners appointed by the President with the
advice and consent of the Senate. 42 U.S.C.A. §5841 (1975).

3. The Energy Reorganization Act of 1974, 42 U.S.C.A. §5801 et seq. (1975).
4. Atomic Energy Act of 1954, 42 U.S.C. §2011, et seq. (1973), formerly ch. 1073, §1, 68

Stat. 938 (1954). The Energy Reorganization Act of 1974, 42 U.S.C.A. §5801 et seq. (1975),
abolished the Atomic Energy Commission [§5814(a)] and transferred all of its licensing and
related regulatory functions to the newly established Nuclear Regulatory Commission
[§5841(f)]. All functions of the Atomic Safety and Licensing Board Panel and the Atomic
Safety and Licensing Appeal Board were included in the transfer of the Nuclear Regulatory
Commission [§5841(g)]. All of the other functions of the Atomic Energy Commission were
transferred to the newly created Energy Research and Development Administration
[§5814(c)].
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nuclear facility.5 The antitrust provisions governing licenses encompass
the Sherman, Clayton, and Federal Trade Commission Acts' and reqquire
the Attorney General to advise the NRC as to whether the license presents
adverse antitrust consequences, although such advice is not controlling.7

Based on the Attorney General's advice or on other factors, the NRC may
require that a hearing be held on antitrust matters beofre a license or
permit may be issued. As a result of the hearing the NRC may grant the
license or permit, deny it, or attach conditions to it for the purpose of
alleviating any antitrust problems it determines to be involved.

This article will discuss the antitrust review authority granted to the
NRC by the Atomic Energy Act of 1954. The discussion will focus initially
on the steps involved in the antitrust review procedure. The article will
then discuss the legislative history of the relevant sections of the Atomic
Energy Act with a particular emphasis on the language in the Act which
has created the most problems of interpretation. The article will conclude
with a discussion of several cases presently before the NRC for the purpose
of examining the issues which have arisen and the manner in which they
are being dealt with by the Commission.

I. THE PRESENT PROCEDURAL ASPECTS OF THE NRC's ANTITRUST REVIEW
AUTHORrrY

Before any person within the United States may transfer or receive in
interstate commerce, manufacture, produce, transfer, acquire, possess,
use, import, or export any utilization or production facility,' a license for
such purpose must be issued by the NRC.' This licensing requirement has
been interpreted to require a construction permit to be issued before con-

5. See Kauper, National Energy Policy and the Antitrust Laws, 15 AToMic ENERGY L. J.
265, 274 (1974). As of December 31, 1974, the Justice Department had reviewed 62 license
and permit applications. Of these, 22 received post-licensing review under the grandfather
clause, see note 27, infra. Of these 22, the Attorney General recommended a hearing on 8
applications; no hearing on 13 applications (in 4 of these no hearing recommendations the
applicants' agreed to various license conditions); and no hearing was recommended on one
application wherein a hearing was requested by an intervenor. The remaining 40 applications
received pre-licensing review by the Justice Department and resulted in hearings being rec-
ommended in 4 cases and no hearings recommended in 36 cases. Of these 36 cases, no hearings
were recommended in 14 cases because the applicants agreed to various licensing conditions
and no hearing was recommended in one case because the application was withdrawn. As of
December 31, 1974, 15 applications were under review by the Justice Department.

As of December 31, 1974, all but two of the fifty largest public utilities had been subjected
to prelicensing antitrust review by the Justice Department. See also note 24, infra.

6. 42 U.S.C. §2135(a) (1973).
7. See Cities of Statesville v. AEC, 441 F.2d 962, 989 n.18 (D.C. Cir. 1969) (concerning

opinion). Cf. note 38, infra.
8. The terms "production facility" and "utilization facility" are defined in 10 C.F.R.

§50.2(a)-(b) (1974). The definitions are technical and will not be set forth herein. Basically
these terms encompass most facilities commonly known as nuclear reactors.

9. 42 U.S.C. §2131 (1973).
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struction of the nuclear reactor may be started.'*
Before a license is issued there must be an antitrust review in conform-

ance with the statutory standard:

The Commission . . . shall make a finding as to whether the activities
under the license would create or maintain a situation inconsistent with
the antitrust laws as specified in subsection (a) of this section."

The impact of the antitrust review sections of the Atomic Energy Act
depends on the type of facility for which a permit or license is sought.2

There are only two types-of facilities for which permits or licenses may be
sought: Class 104 facilities 3 and Class 103 facilities."

Before the Atomic Energy Act of 1954 was amended in 1970, the Com-
mission felt that under the provisions of the Act a nuclear power plant in
the research and development state should be licensed under section 104,
and thereby escape antitrust review, until it could be demonstrated that
the plant would be economically competitive with conventional power
plants. In two such instances, proposed licenses were challenged on anti-
trust grounds by municipalities seeking, in the first instance, to participate
in the proposed construction and, in the second instance, to purchase a
share in the proposed facility. The Commission denied both petitions on
the ground that the antitrust provisions of the Atomic Energy Act prior to
the 1970 amendments only applied to section 103 commercial licenses. The
latter position was upheld in Cities of Statesville v. AEC" on the ground
that the technical development of atomic energy was in the experimental
stage and that antitrust review need not commence until it could be dem-
onstrated that the plants would be commercially feasible ventures. How-
ever, the court cautioned that once a plant was proven to be competitive
in the commercial sense, an operating license would have to be issued
under section 103 and at that point antitrust review would be required. 7

Any tactical advantage which an applicant may have deemed possible, in
terms of postponing antitrust review by filing under section 104, was elimi-
nated by the 1970 Amendments to the Act which limited noncommercial

10. 10 C.F.R. §50.10(b) (1974). "Construction" has been defined to include pouring the
foundation for, or the installation of, any portion of the permanent facility on the site, but
does not include such activities as site exploration, manufacture of components of the facility,
and construction of related non-nuclear facilities. Certain exceptions to the requirements set
forth in the text are spelled out in 10 C.F.R. §50.10(c) (1974).

11. 42 U.S.C. §2135(c)(5) (1973).
12. Atomic Energy Act of 1954, §105(c), 42 U.S.C. §2135(c) (1973), formerly ch. 1073, §1,

68 Stat. 983 (1954).
13. Atomic Energy Act of 1954, §104, 42 U.S.C. §2134 (1973).
14. Atomic Energy Act of 1954, §103, 42 U.S.C. §2133 (1973).
15. Cf. text accompanying note 94, infra.
16. 441 F.2d 962 (D.C. Cir. 1969).
17. Id. at 970.
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licenses to medical therapy, research, and similar or related facilities.'
One effect of the Amendment was to insure that thereafter all applications
for construction permits for commercial facilities would be brought under
section 103 and be subject to prior antitrust review with the exception of
those falling within the "grandfather clause."'"

As noted above, licenses for Class 104 facilities presently are issued
primarily for medical therapy, research, and development. However, Class
104 also includes licenses issued under section 104 before it was amended
in 1970. The unique feature of licenses for Class 104 facilities is that they
escape antitrust review unless a person intervenes or seeks "by timely
written notice to the Commission to intervene in the construction permit
proceedings for the facility to obtain a determination of antitrust consider-
ations or to advance a jurisdictional basis for such determination."2, The
request to intervene must "be made within 25 days after the date of initial
Commission publication in the Federal Register of notice of the filing of
an application for an operating license for the facility or December 19,
1970, whichever is later."'2 If an antitrust review is conducted in connec-
tion with the issuance of a license for a Class 104 facility, it occurs only at
the time the operating license is sought. There is no antitrust review of
Class 104 applications at the construction permit stage of the proceed-
ings.1

2

Class 103 governs all applications for production and utilization facili-
tiesn not covered in Class 104. This includes nearly all nuclear reactors
built for the commercial generation of electricity. 2 Class 103 also includes
certain research and development facilities.2 For purposes of Class 103

18. H.R. REP. No. 1470, 91st Cong., 2d Sess. (1970), reprinted in 3 U.S. CODE CONG. &
ADmiN. NEws, 4981, 5006-08 (1970). Class 104 also includes facilities which were licensed
under Atomic Energy Act of 1954, §104, before that section was amended in 1970.

19. 10 C.F.R. §2.104(d)(1) n.4 (1974), pertains to construction permit applications filed
prior to December 19, 1970.

20. 42 U.S.C. §2135(c)(3) (1973). Between the effective date of the 1970 Amendments and
December 31, 1974, no antitrust review has been conducted in connection with any Class 104
facility.

21. Id.
22. See 10 C.F.R. §50.33a (1974).
23. See note 8, supra.
24. In fact as of Autumn, 1972, the only applications reviewed by the Attorney General

pursuant to the requirements of the Atomic Energy Act were for the construction or operation
of nuclear electric power generating plants. Saunders, Antitrust and Nuclear Power Supply:
A Resume of Twenty-One Months'Activities Under the Prelicensing Antitrust Review Provi-
sions of the Atomic Energy Act, 14 ATOMIC ENmnGY L. J. 204, 206-207 (1972). As of October
31, 1974, the Attorney General had "reviewed from an antitrust perspective companies ac-
counting for over half of the generating capacity of the nation." Address by Thomas Kauper,
Mid-winter Symposium Chicago Bar Ass'n, Comm. on Antitrust Law, Ill. State Bar Ass'n,
Section on Antitrust Law, October 31, 1974. See also note 5, supra.

25. 10 C.F.R. §50.22 (1974). Research and development facilities are included under Class
103 if more than 50% of the annual cost of owning and operating the facility is devoted to
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applications, the initial antitrust review is at the construction permit
stage, rather than the operating license stage as in the case of Class 104
applications." Thus, construction of a Class 103 facility currently may not
begin until antitrust review has been completed.

Whether the proposed facility is classified as a Class 103 or a Class 104
facility, the first step in the licensing process is the filing of an application
for a construction permit. If the construction permit is sought for a Class
103 facility, the applicant must file the information requested in Appendix
L to Part 50 of Title 20 of the Code of Federal Regulations with the Attor-
ney General at the time the application for the permit is filed., In addi-
tion, the NRC is required to file a copy of the construction permit applica-
tion with the Attorney General." If a Class 104 license is sought the infor-
mation requested in Appendix L is not filed with the Attorney General
until such time as an operating license is sought, and then only if a notice
of timely intervention had been given by an interested party at the con-
struction permit stage.2 0 In addition, the NRC is required to file a copy of
the intervenor's request for antitrust review of an operating license applica-
tion with the Attorney General."

Whether the Appendix L information is filed with the Attorney General
at the construction permit or operating license stage, the Attorney General
has 120 days to render such advice to the NRC as he deems appropriate. 2

In the course of the review, additional information is normally sought on

the production of actual materials, products, or energy for sale or commercial distribution,
or to the sale of services, other than research and development or education or training.

26. 42 U.S.C. §2135(c)(2) (1973); see text accompanying note 22, supra.
27. Compare text accompanying note 26, supra, with text accompanying note 10, supra.

Section 105(c)(8), 42 U.S.C. §2135(c)(8) (1973), provides that the NRC may issue a construc-
tion permit in advance of consideration of antitrust matters if the application for the con-
struction permit was on file on December 19, 1970.

28. 10 C.F.R. §50.33a (1974). Appendix L requests information primarily relating to the
competitive atmosphere in the markets served by the applicant such as: (a) peak load and
dependable capacity; (b) estimated annual load growth including coordinating groups or
pools; (c) installed reserve criterion; (d) system interconnections; (e) emergency power; (f)
non-affiliated systems adjacent to applicants; (g) bulk power supply; (h) interconnection
and/or coordination; (i) costs of power sold; (j) engineering studies for the proposed expan-
sion; (k) mergers or acquisitions; and (1) industrial or large commercial rates. As of July 28,
1975, the information requested in Appendix L to Part 50 of Title 10 of the Code of Federal
Regulations must be furnished at least nine months before any other part of the construction
permit application is filed for acceptance review. 39 Fed. Reg. 34394-95 (1974).

29. 42 U.S.C. §2135(c)(1) (1973).
30. 10 C.F.R. §50.33a (1974).
31. 42 U.S.C. §2135(c)(1) (1973).
32. Id. See text accompanying note 109, infra. The 120 day limitation for rendering such

advice may be extended by an NRC rule or order upon determination that such an extension
would be in the public interest. 42 U.S.C. §2135(c)(8) (1973). The statute leaves open the
question of the remedies available to the applicant if the Attorney General's advice is not
rendered within the permissible time period set by statute or modified by an NRC rule or
order.
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an informal basis from interested persons.
In rendering his advice, the Attorney General has several options avail-

able. First, he can recommend that the NRC consider the application
without an antitrust hearing.? Secondly, he may recommend that the
NRC hold a hearing to determine whether the applicant's activities under
the license would create or maintain a situation inconsistent with the
antitrust laws.u A final alternative that has been employed in connection
with several applications, is for the Attorney General to conclude a hearing
is unnecessary if specified license conditions are agreed to by the appli-
cant.? Regardless of the nature of the advice rendered, it is required to be
published in the Federal Register.36

If a hearing is recommended by the Attorney General and ordered by the
NRC, a hearing notice will issue37 and the Attorney General or his designee
will be allowed to participate in the hearing as a party.? The statute also
appears to guarantee a hearing to "any person whose interest may be

33. See, e.g., Letter from Thomas Kauper (Justice Dept.) to Marcus A. Rowden (AEC)
Duquesne Light Co., AEC Doc. No. 50-412A (April 20, 1973) wherein the Department con-
cluded, there having been no requests for participation in the proposed facility, that, "[in
the absence of any anticompetitive denials of access to the Beaver Valley Unit or other
practices of the Applicants related in some way to that unit which appears to create or
maintain a situation inconsistent with the antitrust laws" an antitrust hearing was unneces-
sary.

34. 42 U.S.C. §2135(c)(5) (1973). Nothing in the Atomic Energy Act requires that the
Attorney General actually believe that the applicant's activities under the license would
create or maintain a situation inconsistent with the antitrust laws before he recommends a
hearing. One would expect, however, that without a reasonable suspicion, the request for the
hearing would be in bad faith and therefore should be ignored by the NRC.

35. E.g., Letter from Bruce B. Wilson to Marcus A. Rowden at 7, Carolina Power & Light
Co., AEC Doc. Nos. 50-400, 500-403 (Aug. 29, 1972); Letter from Richard W. McLaren to
Bertram H. Schur, Duke Power Co., AEC Doc. Nos. 50-389A, 50-370A, 50-269A, 50-270A, 50-
287A (Aug. 2, 1971). In Letter from Thomas Kauper to Marcus A. Rowden at 16, Pac. Gas &
Elec. Co., AEC Doc. Nos. 50-398A, 50-399A (Aug. 7, 1972) and Letter from Thomas Kauper
to Marcus A. Rowden at 11-12, Georgia Power Co., AEC Doc. No. 50-366A (Aug. 2, 1972),
the Attorney General recommended a hearing and provided a list of appropriate conditions
on any license that may be granted. 37 Fed. Reg. 16218 (1972). In Letter from Thomas Kauper
to Marcus A. Rowden, Virginia Elec. & Power Co., AEC Doc. Nos. 50-404A, 405A (Aug. 1,
1972), no hearing was recommended "at this point" because the applicant had "demonstrated
good faith in resolving antitrust problems." 37 Fed. Reg. 16221 (1972).

36. 42 U.S.C. §2135(c)(5) (1973).
37. E.g., Notice of Antitrust Hearing on Application for Construction Permit, Georgia

Power Co., AEC Doc. No. 50-366A (Nov. 30, 1972).
38. 42 U.S.C. §2135(c)(5) (1973). While the Atomic Energy Act is ambiguous as to

whether a hearing must be held when recommended by the Attorney General, there is support
for such a position in the legislative history: "Such proceedings must be held by the Commis-
sion if the Attorney General advises that there may be adverse antitrust aspects and recom-
mends a hearing." H.R. REP. No. 1470, 91st Cong., 2d Sess. (1970), reprinted in 3 U.S. CODE
CONG. & ADmiN. NEws, 4981, 5011 (1970). The writer was unable to find an instance wherein
a hearing was not held when recommended by the Attorney General, which suggests that
NRC policy has been to follow such recommendations.

[Vol. 26



NUCLEAR REGULATORY COMMISSION

affected by the proceeding" whether or not the Attorney General recom-
mends a hearing and to require that such persons be admitted as parties."
The Commission's rules require that interested persons petition to inter-
vene and, as a rule, such petitions are assigned to an Atomic Safety and
Licensing Board (ASLB) for a ruling as to whether there has been a suffi-
cient interest shown to warrant intervention. 0 Finally, the statute directs
that hearings be conducted in accordance with the Federal Administrative
Procedure Act," the requirements of which are reflected in the Commis-
sion's rules of practice. 2

Whether an application for a permit or license for a Class 103 or Class
104 facility is involved, 3 upon receipt of the Attorney General's advice
recommending a hearing it has been Commission practice to impanel an
ASLB to hear the case and issue orders on motions brought before it."
However, in instances where the advice letter is negative, an ASLB could
be called upon to decide whether, as a result of the filing of a subsequent
petition to intervene by an interested party, a hearing is warranted. 5 Once
assigned a case, one of the first duties of the ASLB is to develop a state-
ment of the issues and matters in controversy for the purpose of determin-
ing the scope and relevancy of proposed discovery. In the typical case the
NRC Regulatory staff (the Regulatory staff), the Justice Department, and
the intervenors will attempt in their pleadings to develop issues in the
broadest possible antitrust framework in order to facilitate the extensive
discovery permitted by the Commission's rules of practice. " Issues can be
broadly stated, as whether the applicant has the ability in the relevant
markets to interfere with other electrical utilities achieving access to the
benefits of coordinated operations or economies of size and whether, if such
ability is shown to exist, it has or can be used to create a situation incon-
sistent with the antitrust laws.'7 Issues can also be narrowly drawn, as

39. 42 U.S.C. §2239(a) (1973).
40. 10 C.F.R. §§2.102(d)(3), 2.714 (1974).
41. 42 U.S.C. §2231 (1973).
42. 10 C.F.R. §2.1 et seq. (1974).
43. If an application for a Class 103 facility is involved, the events outlined in text take

place at the time the construction permit is sought but if an application for a Class 104 facility
is involved, these events take place at the time the operating license is sought. See text
accompanying note 26, supra.

44. 10 C.F.R. §2.721(a) (1974). Each Board must consist of three members, one of whom
is qualified in the conduct of administrative proceedings and two of whom shall have such
technical or other qualifications as are deemed appropriate to the issues to be decided. The
Board members are selected from the Atomic Safety and Licensing Board Panel whose mem-
hers are appointed by the Commission. 42 U.S.C. §224(a) (1973); 10 C.F.R. §1.20 (1974).

45. Memorandum and Order, Duquesne Light Co., AEC Doc. No. 50-412A (Jan. 21, 1974)
in R.A.I. 74-1, 15-18.

46. 10 C.F.R. §§2.740-41 (1974).
47. E.g., Joint Statement of AEC Regulatory staff, Dept, of Justice, and Intervenors

Regarding the Contentions and Matters in Controversy, Toledo Edison Co., AEC Doc. Nos.
50-346A, 50-440A, 50-441A (May 28, 1974).
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whether the applicant has been guilty of refusing to wheel."8 In the event
the parties are unable to agree on a statement of the issues the issues will
be framed by the ASLB and an order to that effect will be promulgated. 9

Once the issues are determined the ASLB will entertain requests for inter-
rogatories and for the production of documents. Such requests can be
voluminous in nature, cover long time spans, involve motions for protective
orders and in the end the discovery may assume the proportions of a
complex Sherman or Clayton Act. case.50 The latter tendency has been
criticized by at least one commentator as having an adverse affect on
utilities' plans for adding new generating capacity."

Once discovery is completed the hearing will begin.5 2 At the hearing, the
basic issue for determination is whether the applicant's activities under
the license "would create or maintain a situation inconsistent with the
antitrust laws." 53 Perhaps in recognition of the fact that this broad stan-
dard might be held to authorize "an unlimited inquiry into all alleged
anticompetitive practices in the utility industry,"'5' the Commission has
established the "nexus" test.

The nexus test involves the relationship which must be established be-
tween the situation alleged to be inconsistent with the antitrust laws and
the applicant's activities under the license. At the broadest, one can argue
that so long as any situation inconsistent with the antitrust laws exists in
the operation of the applicant's business, and so long as the nuclear power
plant would enable, to any extent, the applicant to perpetuate that situa-
tion, there is a sufficient nexus. The narrowest viewpoint would look only
to the construction and operation of the nuclear power plant and find the
requisite nexus only when the sale of power from the nuclear plant directly
caused a situation inconsistent with the antitrust laws to be created or was
absolutely necessary to the perpetuation of such a situation or would be-
come a direct part of an existing situation which is inconsistent with the
antitrust laws.

There are two basic situations in which the nexus issue could be raised.

48. E.g., Consumer's Public Power Memorandum Considering the Effect of the Commis-
sion's Opinion in the Matter of Louisiana Power & Light Co., Consumers Pub. Power, AEC
Doc. Nos. 50-329A, 50-330A (Oct. 19, 1973).

49. E.g., Prehearing Conference Order No. 2, Toledo Edison Co., AEC Doc. Nos. 50-346A,
50-440A, 50-441A, (July 25, 1974).

50. E.g., Order on Objections to Interrogatories and Document Requests, Toledo Edison
Co., AEC Doc. Nos. 50-346A, 50-440A, 50-441A (Oct. 11, 1974). See text accompanying notes
174, 188-89, infra.

51. See Address by Win. Warfield Ross, Antitrust Review and the Licensing Path, Atomic
Industrial Forum Annual Meeting (Nov. 12, 1973).

52. The more technical procedural requirements for the hearing are set forth in 10 C.F.R.
§2.750 et seq. (1974).

53. 42 U.S.C. §2135(c)(5) (1973).
54. Memorandum and Order at 5, Louisiana Power & Light Co., AEC Doc. No. 50-382A

(Sept. 28, 1973).
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The exceptional situation would be in the context of the license applicant
as a buyer of supplies and materials to be used in the construction and
operation of the nuclear facility.55 Commenting on the nexus issue as raised
in this context, the House Report accompanying the version of the 1970
Amendments to the Atomic Energy Act of 1954 which was ultimately
adopted noted that the applicant's activities under the license would ex-
tend to

[tihe activities of others such as designers, fabricators, manufacturers,
or suppliers of materials or services, who, under some kind of direct or
indirect contractual relationship may be furnishing equipment, materials
or services for the licensed facility [but only if] the license applicant is
culpably involved in activities of others that fall within the ambit of the
standard."

The nexus issue in the context of the licensee-supplier relationships was
touched on in the hearings before the Joint Committee on Atomic Energy
when Walker B. Comegys, Acting Assistant Attorney General, Antitrust
Division, stated:

We would expect, of course, that any advice which might be given con-
cerning supply transactions would probably relate primarily to the utility
supplier relationships involved in the project to be licensed. Broader con-
cerns with the structure and methods of competition in supply markets,
not clearly and directly related to the project to be licensed, might be
better dealt with by means other than the licensing procedure. 7

The Atomic Energy Commission, in its response to questions submitted by
the Joint Committee on Atomic Energy, agreed with Mr. Comegys' views
as set forth above and added:

[A]ccordingly, we do not anticipate that the prelicensing antitrust review
authority would be used to reach general antitrust problems in the nuclear

55. This article is devoted entirely to the NRC's antitrust role in the licensing of nuclear
power plants. For a discussion of antitrust problems in the nuclear power supply industry
generally, see Competition in the Nuclear Power Supply Industry, Report to the U.S. Atomic
Energy Commission and U.S. Department of Justice by Arthur D. Little, Inc. at 430 (Dec.
1968); Netschert, Competition in the Nuclear Power Supply Industry, a Review of the Report
to the US. Atomic Energy Commission and U.S. Department of Justice by Arthur D. Little,
Inc., 14 ANTITRUST BuLL. 629 (1969); Markham, Competition in the Nuclear Power Supply
Industry-A Reply to Mr. Netschert, 14 ANTIRxusT BULL. 657 (1969); Netachert, Competition
in the Nuclear Power Supply Industry-A Rejoinder to Professor Markham, 14 ANTITRUST
BuLL. 665 (1969); United Nuclear Corp. v. Combustion Eng'r, Inc., 302 F. Supp. 539 (E.D.
Pa. 1969).

56. H.R. REP. No. 1470, 91st Cong., 2d Sess. (1970), reprinted in 3 U.S. CODE CONG. &
ADMiN. NEWs 4981, 5011 (1970).

57. Hearings on Prelicensing Antitrust Review of Nuclear Power Plants Before the Joint
Committee on Atomic Energy, 91st Cong., 1st Sess., pt. 1, at 121 (1970).
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supply industry beyond the scope of the specific activities for which an
application for a license has been made to the Commission.""5

To date, the nexus issue has arisen solely in the context of the license
applicant as a seller of power to be generated from the nuclear reactor.
Nevertheless, comments on this aspect of the nexus issue in the legislative
history are sparse. The comment most obviously directed at the issue in

this context was made before the Senate Antitrust and Monopoly Subcom-
mittee by Mr. Comegys. In describing how the Department of Justice
would construe the phrase "tend to create or maintain a situation incon-
sistent with the antitrust laws," Mr. Comegys stated:

The advice will, of course, be grounded on judicial interpretation and
application to particular factual situations of the standards of Sections 1
and 2 of the Sherman Act and Section 7 of the Clayton Act. On this basis,
antitrust review would consider the contractual arrangements and other
factors governing how the proposed plant would be owned and its output
used. We could also consider the arrangements under which it would be
built and supplied. No broader scope of review is contemplated, cognizant
as we are of the need to avoid delays in getting atomic plants into opera-
tion. We do not consider such a licensing proceeding as an appropriate
forum for wide-ranging scrutiny of general industry affairs essentially un-
connected with the plant under review . 5

The Commission seemingly agrees with the viewpoint expressed by Mr.
Comegys and appears to have opted for a narrow nexus test. The first
official pronouncement on the subject appeared in a Commission Memo-
randum and Order in the Waterford case. There, in a ruling involving
petitions requesting leave to intervene and requesting an antitrust hearing,

the Commission stated that Congress intended the standard of review, in
connection with subsection 105(a), to be a "limited one". It described what
it considered to be the parameters of the Commission's antitrust mandate
in explicit terms:

The standard requires that: (1) the allegations raised by petitioners de-
scribe a situation inconsistent with the antitrust laws or the policies
clearly underlying these laws, and (2) the specified situation be "created"
or "maintained" by "the activities under the license". Thus, it would be
insufficient for a petitioner simply to describe a situation inconsistent
with the antitrust laws, regardless of how grievous the situation might
appear to be. A meaningful nexus must be established between the situa-
tion and the "activities under the license". In this connection, the rela-
tionship of the specific nuclear facility to the applicant's total system or
power pool, e.g., size, type of ownership, physical interconnection, may
need to be evaluated. Generally, "activities under the license" would not

58. Id. at 97.
59. Id. at 366.
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necessarily include all the applicant's generation, transmission, and dis-
tribution of electricity. On the other hand, "activities under the license,"
in most circumstances, would not be limited to construction and operation
of the facility to be licensed. Careful analysis of the facts in each case is
necessary, particularly in view of the groundbreaking nature of the initial
decisions in this new area of the Commission's responsibility.N

Thus, no matter how wide an array of antitrust practices the applicant is
alleged to have engaged in, a showing would have to be made that such
practices would be "created" or 'maintained" by "the activities under the
license".

The Commission also made it clear that when it comes to the question
of specific relief sought by petitioners, it will scrutinize the proposed li-
cense conditions to determine the extent to which the license conditions
will provide the relief petitioners are seeking. In this case, the Commission
granted one petition to intervene and ruled that additional information
was necessary prior to ruling on the other petitions or to designating the
relevant issues in dispute."

In a subsequent ruling, the Commission considered the petitions to in-
tervene which were not decided in its prior Memorandum and Order.,, It
took that opportunity to reassert the viewpoint that its antitrust review
authority "has inherent boundaries" which will, as narrowly as possible,
encompass the particular nuclear facility or facilities which are in issue.
In so doing it emphasized that the standard

does not authorize an unlimited inquiry into all alleged anticompetitive
practices in the utility industry. The statute involves licensed activities,
and not the electric utility industry as a whole. If Congress had intended
to enact a broad remedy against all anticompetitive practices throughout
the electric utility industry, it would have been anomolous to assign re-
view responsibility to the Atomic Energy Commission, whose regulatory
jurisdiction is limited to nuclear facilities. It is the status and role of these
facilities which lie at the heart of the antitrust proceedings under the
Atomic Energy Act."3

While agreeing that, "the proper scope of antitrust review turns upon the
circumstances of each case," the AEC suggested that issues such as those
relating to access to transmission systems and the propriety of pooling
arrangements and physical interconnections had best be closely linked to
the nuclear facility. The Commission also warned that simply because
power from the nuclear facility would be commingled with power from

60. Memorandum and Order, Louisiana Power & Light Co. at 3, AEC Doc. No. 50-382A
(Feb. 23, 1973) in R.A.I. 73-2 at 48-49.

61. Id. at 48.
62., Memorandum and Order, Louisiana Power & Light Co., AEC Doc. No. 50-382A

(Sept. 28, 1973).
63. Id. at 5.
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other of applicant's generating facilities, an application to construct one
nuclear plant would not therefore be grounds for authorizing an inquiry
into all alleged anti-competitive practices in the electric utility industry.
Rather, any alleged anti-competitive practices would still have to be shown
to have a substantial connection with the nuclear facility.

As of this writing there has been only one initial decision rendered by
an ASLB.' Furthermore, the Commission has yet to render a decision in
a docketed case. For this reason, it is premature to speculate as to the
manner in which the nexus text will ultimately be applied to antitrust
review proceedings. The Commission has suggested that any part of a
proceeding should be summarily disposed of at any point where no mean-
ingful nexus can be shown.6 That suggestion does not seem to have had a
limiting effect on the scope of permissable discovery. Whether it will limit
the permissable scope of the hearing process remains to be seen.

The Atomic Energy Act provides that, at the conclusion of the hearing,
if it is determined that the applicant's activities under the license would
create or maintain a situation inconsistent with the antitrust laws, the
licensing board may refuse to issue the permit or license or may issue it
with such conditions as are deemed appropriate."8 The initial ASLB deci-
sion may be appealed to the Atomic Safety and Licensing Appeal Board. 7

After a decision by the Appeal Board, the NRC, on its own motion, may
review the Appeal Board's decision. 8 The rules do not provide for an auto-
matic appeal.

If a construction permit is issued for a Class 103 facility, the operating
license should be issued without further antitrust review unless significant
changes in the licensee's activities or proposed activities have occurred
subsequent to the construction permit review by the Attorney General and
the NRC. 6 However, notice must be given of the proposed issuance of the
operating license and an opportunity to request an additional antitrust
review must also be given to any person whose interest may be affected by

64. Initial Decision, Louisiana Power & Light Co., AEC Doc. No. 50-382A (Nov. 14, 1974).
65. Memorandum and Order, Louisiana Power & Light Co. at 8, AEC Doc. No. 50-382A

(Sept. 28, 1973).
66. 42 U.S.C. §2135(c)(6) (1973). The Commission's rules provide that every license and

permit issued shall be subject to certain conditions. 10 C.F.R. §§50.54-55 (1974). The condi-
tions include possible revocation in the event a court determines that the applicant violated
any antitrust law in the conduct of the licensed activities. 10 C.F.R. §50.54(g) (1974).

67. 10 C.F.R. §2.786 (1974). An Appeal Board is a three-member tribunal which reviews
initial decisions of presiding officers, including Atomic Safety and Licensing Boards, and
performs certain other appellate functions. Members of an Appeal Board for a particular
proceeding are assigned from the Atomic Safety and Licensing Appeal Panel, the members
of which are designated by the Commission. The assignment of Panel members to serve in
particular proceedings is the responsibility of the Panel Chairman. 10 C.F.R. §1.21 (1974).

68. 10 C.F.R. §2.786 (1974). However, "no petition or other request for Commission review
of an Appeal Board's decision or action will be entertained by the Commission." Id.

69. 42 U.S.C. §2135(c)(2) (1973); 10 C.F.R. §§50.42, 50.56, 50.57 (1974).
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the issuance of the operating license.7" Once a license issues, the NRC
retains continuing jurisdiction and may exercise surveillance over any an-
titrust activities which appear to be in conflict with its grant."

II. LEGISLATIVE HISTORY OF THE PRELICENSING ANTITRUST REvIEw

PROVISIONS OF THE ATOMIC ENERGY ACT

A. The Atomic Energy Act Of 1946

Shortly after the United States first demonstrated an understanding of
and the ability to work with atomic energy, the first Atomic Energy Act
was passed in Congress.72 The major feature of the Atomic Energy Act of
1946 (the 1946 Act) was the creation of the Atomic Energy Commission to
which was entrusted the development, utilization, and control of nuclear
energy. 3 The 1946 Act was the first law to require licensing of any person
manufacturing, producing, or exporting any equipment or device utilizing
fissionable material or atomic energy. The national policy was declared
to be that

subject at all times to the paramount objective of assuring the common
defense and security, the development and utilization of atomic energy
shall, so far as practicable, be directed toward improving the public wel-
fare, increasing the standard of living, strengthening free competition in
private enterprise, and promoting world peace. 75

The expressed objective of strengthening free competition in private
enterprise apparently was the primary motivation behind the following
antitrust provision contained in section 7(c) of the 1946 Act:

Where activities under any license might serve to maintain or to foster the
growth of monopoly, restraint of trade, unlawful competition, or other
trade positions inimical to the entry of new, freely competitive enterprises
in the field, the Commission is authorized and directed to refuse to issue
such licenses or to establish such conditions to prevent these results as the
Commission, in consultation with the Attorney General, may determine.
The Commission shall report promptly to the Attorney General any infor-
mation it may have with respect to any utilization of fissionable material
or atomic energy which appears to have these results."

This language has been held to have required the Commission to deny a

70. 42 U.S.C. §2239(a) (1973).
71. 42 U.S.C. §2236(a) (1973).
72. Atomic Energy Act of 1946, 60 Stat. 755 (1946).
73. Id. at §2.
74. Id. at §7(a).
75. Id. at §1(a).
76: Id. at §7(c).
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license where activities under the license might serve to maintain or bolster
the growth of monopoly."

In recommending passage of the Act, the Special Senate Committee on
Atomic Energy stated it desired

that the provisions of the bill relating to licensing of atomic devices shall
not interfere with the development of free competition in the use of atomic
energy. Thus the bill provides that licenses on an atomic energy device,
once issued, must be made available to all applicants who can meet the
safety and security standards of the Commission.8

Therefore, notwithstanding the breadth of the statutory language, the
AEC's duties under the 1946 Act appeared to be aimed primarily at assur-
ing access to the new technology itself and not necessarily competition in
the industry in which nuclear technology might be applied.7'

Although licensing powers were given to the AEC, Congress retained
veto power over the issuance of licenses.'* This was apparently done to
ensure that the introduction of nuclear facilities would not precipitate
substantial economic disorganization. The Committee report expressed a
concern that "[gireat industrial installations representing Nation-wide
investments, employing many thousands of workers, might be rendered
obsolete."'"

B. The Atomic Energy Act Of 1954

The 1954 Act drastically altered the AEC's powers and responsibilities
with respect to antitrust considerations in the licensing of nuclear facili-
ties.

The initial amendments to the 1946 Act which were introduced in the
Eighty-Third Congress did not provide for prelicensing antitrust review.
The House and Senate Amendments were essentially identical. Both pro-
vided the AEC could revoke a license if the licensee was convicted in a
court of competent jurisdiction of an antitrust violation and did not purge
himself of that violation." This power of revocation was incorporated into
the draft of the bill prepared by the Joint Committee on Atomic Energy."
The Joint Committee Print of the Amendments to the 1946 Act was dated
May 21, 1954, and was similar to the House and Senate Amendments
except it did not give the licensee a chance to purge himself of a violation.

77. See Cities of Statesville v. AEC, 441 F.2d 962, 989-90 (D.C. Cir. 1969).
78. S. REP. No. 79-1211, 79th Cong., 2d Sess. (1946), reprinted in U.S. CODE CONG. SERV.

1327, 1333 (1946).
79. See note 136, infra, and accompanying text.
80. Atomic Energy Act of 1946, ch. 724, §7(b), 60 Stat. 755 (1946).
81. S. Rm,. No. 79-1211, 79th Cong., 2d Sess. (1946), reprinted in U.S. CODE CONG. SERV.

1327, 1333 (1946).
82. S. 3323, H.R. 8862, 83d Cong., 2d Sess. (1954).
83. The Joint Committee's draft was dated April, 1954.
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In addition, it allowed the AEC to report to the Attorney General any
information with respect to any utilization of fissionable material which
appeared to violate or tend toward a violation of the antitrust laws.

At the hearings which followed, J. Lee Rankin, Assistant Attorney Gen-
eral, stated the AEC should be able to deny a license if it created problems
under the antitrust laws.' According to Mr. Rankin, the appropriate stan-
dard of review should be based on consistency with the antitrust laws, as
this standard had proven to be workable and reasonable in the administra-
tion of federal property disposals under section 207 of the Federal Property
and Administrative Services Act of 1949.11 Thus, the AEC should have the
ability to deny a license if it found that the proposed license would tend
to create or maintain a situation inconsistent with the antitrust laws. This
standard later appeared in H.R. 9757 and S. 3690 which allowed the appli-
cant to obtain a hearing if the Attorney General or the Federal Trade
Commission (FTC) advised the AEC that a "situation inconsistent" had
arisen. " The standard was ultimately adopted by Congress in 1954.

The latter bills also created the dichotomy between Class 103 and Class
104 facilities for purposes of antitrust review. The dichotomy survived
legislative pruning and became part of the law. Both bills and the statute
eventually enacted provided that the prelicensing antitrust review provi-
sions were applicable only to applications for licenses for Class 103 facili-
ties. 7 However, as has been previously stated, before a nuclear facility
could be considered to be a Class 103 facility, the AEC was required to
make a finding that the facility under consideration had passed the proto-
type stage and had demonstrated industrial or commercial value.8

Under both bills, the AEC was required to notify the Attorney General
and the FTC whenever it proposed to issue a license. The Attorney General
and the FTC were to review the application and if either found the license
would tend to create or maintain a situation inconsistent with the antitrust
laws the AEC was to be notified and the FTC was instructed to hold a
hearing at the applicant's request. The AEC would have been prohibited
from issuing a license by an adverse FTC determination."

H.R. 9757 and S. 3690 encountered several amendments on the floors of
both the House and the Senate. The most important of these amendments
was adopted by both houses. The Senate version was known as the Hicken-
looper Amendment.10 The Hickenlooper Amendment omitted the refer-
ences to the FTC and did not expressly provide for a hearing before the

84. Testimony before the Joint Committee on Atomic Energy, June 3, 1954.
85. 40 U.S.C. §488(b) (1973).
86. S. 3690, H.R. 9757, 83d Cong. 2d Sess. (1954).
87. See note 16, supra, and accompanying text.
88. Atomic Energy Act of 1954, §102, ch. 1073, §1, 68 Stat. 938 (1954), see text accompa-

nying notes 15, 16, supra.
89. S. 3690, H.R. 9757, 83d Cong., 2d Sess. §105c (1954).
90. Floor Amendment to S. 3690, 83d Cong., 2d Sess. §105c (July 14, 1954).
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AEC could deny the license. Under the Hickenlooper Amendment, the
AEC could suspend any license if the licensee was found by a court to have
violated the antitrust laws with respect to its activities under the license.
In addition, the AEC was required to report to the Attorney General any
activity which appeared to violate or tended toward a violation of the
antitrust laws or a restriction on free competition in private enterprise.
Finally, before issuing a license the AEC had to notify the Attorney Gen-
eral of the proposed issuance. The Attorney General was then given 90 days
to reply as to whether the proposed license would tend to create or main-
tain a situation inconsistent with antitrust laws. The AEC was also re-
quired to furnish information to help the Attorney General in his review.
However, the AEC was not required to follow the Attorney General's ad-
vice. The bill which was ultimately adopted, incorporated all of the provi-
sions of the Hickenlooper Amendment.

Senator Humphrey introduced an amendment to the Hickenlooper
Amendment which would have required the Attorney General's advice to
be followed. It provided that if the Attorney General advised the AEC that
a situation inconsistent would be created or maintained by the issuance
of the license, then the AEC had to refuse to issue the license unless the
President made a finding that the license was essential to the common
defense and security of the United States and such finding was published
in the Federal Register. On the other hand, Senator Humphrey would not
have required the Attorney General's advice to be followed if it stated that
the proposed license "would tend to create or maintain a situation incon-
sistent with the antitrust laws."

The Humphrey Amendment passed the Senate on July 24, 1954. How-
ever, at this point, the House-passed version of the antitrust review provi-
sions did not require the AEC to follow the Attorney General's advice
regardless of what it stated. The compromise which was finally reached
provided that the Attorney General's advice would be sought but would
not be binding. However, his advice had to be published in the Federal
Register. 1 No further modifications were made to the antitrust provisions
in the bill before final passage.

The U.S. Court of Appeals in Cities of Statesville v. AEC 2 opined that
Congress, in the 1954 Act, eliminated the Commission's duty to "police
antitrust operations" because that function was the responsibility of an-
other government agency. Whether or not this constitutes an accurate
assessment of the legislative intent, the Act's most immediate defect was
its requirement that the AEC make a finding that the facility sought to
be licensed had practical value for industrial or commercial purposes be-

91. CONFERENCE COMM. REPORT, 83rd Cong., 2d Sess. (1954), 3 U.S. CODE CONG. & ADMIN.
NEWS 3529, 3531 (1954).

92. See 441 F.2d 962, 973 (D.C. Cir. 1969). See also Adams, Atomic Energy: The Congres-
sional Abandonment of Competition, 55 COLUM. L. REv. 158 (1955).
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fore it could apply the prelicensing antitrust review provisions. 3 And in the
opinion of one member of the Commission, as a practical matter, the
Commission's antitrust powers were actually thwarted by the requirement:

Because of the lack of meaningful operating information from other than
prototype size power reactors, the Commission to date had not felt justi-
fied in making a finding of practical value under Section 102. Thus, the
Commission has been precluded from exercising the licensing authority
conferred on it by Section 103.11

C. The 1970 Amendments

As a result of the difficulties created by the "practical value" require-
ment, all of the proposed bills to amend the antitrust review provisions of
the 1954 Act which were subsequently introduced in the Ninety-first Con-
gress eliminated the necessity for the AEC to make a finding of practical
value before the prelicensing antitrust review provisions could be applied.

Two identical bills, H.R. 8289 and S. 212, while dispensing with the
finding of practical value, would have rendered inoperative the antitrust
review provisions in the event the Commission found that "the principal
purpose of the facility is the performance of substantial research and devel-
opment activities. 9 5 In another departure from the 1954 Act, these bills
provided that the Attorney General was to be notified at the time the
application was filed, not when the Commission proposed to issue a li-
cense.96 The 1954 Act also required the Attorney General to submit his
advice within 90 days after receiving notification of the proposed issuance
of the license, whereas these bills extended the time to 180 days if the
application was to construct a utilization or production facility. If, on the
other hand, the application was for the operation of such a facility, the
Attorney General was given permission, but not required to, submit his
advice with respect to the antitrust laws." The final major proposed depar-
ture from the 1954 Act related to the applicable standard for prelicensing
antitrust review. Under the 1954 Act, the review standard was whether the
proposed license would tend to create or maintain a situation inconsistent
with the antitrust laws. The "tend to" language does not appear in the
1970 Amendments. However, the standard for the Attorney General's ad-
vice under these bills retained the "tend to" language but required scru-
tiny of the activities for which the license was sought as well as the license

93. See text accompanying notes 87, 88, supra.
94. Letter from W. E. Johnston (Acting Chairman of AEC) to Hon. Chet Holifield, July

16, 1969, reprinted in Hearings on Prelicensing Antitrust Review of Nuclear Power Plants
Before the Joint Committee on Atomic Energy, 91st Cong., 1st Sess., pt. 1, at 171 (1970)
[hereinafter cited as Hearings].

95. S. 212, H.R. 8289, 91st Cong., 1st Sess. §4 (1969).
96. Id. at §7.
97. Id.
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itself. The Commission's review standard was also expanded to require
examination of the activities under the license."

The only other pertient bills introduced in the Ninety-first Congress
were H.R. 9647 and S. 1883, which were introduced on behalf of the AEC."
These bills, also eliminated the necessity for the Commission to make' a
finding of practical value. Instead, they provided that the antitrust provi-
sions would be fully applicable to "utilization and production facilities
useful for industrial or commercial purposes or for the demonstration of
advances in the application of atomic energy for industrial or commercial
purposes."'00 They also required the Attorney General to be notified when
the application was filed. 0' Unlike H.R. 8289 and S. 212, these bills re-
quired the Attorney General's advice both at the time the construction
license was sought and at the time the operating license was sought. 02

Finally, they provided that the proper standard for the prelicensing anti-
trust review would be whether "the issuance of such license or the activities
for which the license is sought would tend to create or maintain a situation
inconsistent with the antitrust laws. ' 1

0
3

After extensive public hearings in the Ninety-first Congress by the Joint
Committee on Atomic Energy, the Committee met in executive session on
July 28, 1970, and approved various amendments to the proposed bills.
The proposed bills, plus the amendments, represented the basis for the
Joint Committee's original bill, which was approved by the Joint Commit-
tee on July 28, 1970, together with the Committee report'04 and was intro-
duced as H.R. 18679 on July 28, 1970, and S. 4141 on July 29, 1970. The
prelicensing antitrust review provisions in these bills reported out of the
Committee are essentially identical to the present law which went into
effect on December 19, 1970.

During the course of the Senate debate, Senator Pastore remarked that
"[iln the Committee's judgment; revised subsection 105c., which the
Committee carefully put together to the satisfaction of its members, con-
stitutes a balanced, moderate framework for a reasonable licensing review
procedure.""' One of the concerns expressed in the Senate debate was
whether subsection 105(c)(6) created an exemption from the antitrust pro-
visions of the Atomic Energy Act. Subsection 105(c)(6) allows the Commis-
sion, in the event of an adverse antitrust review, the flexibility of also

98. Id.
99. S. 1883, H.R. 9647, 91st Cong., 1st Sess. (1969).
100. Id. at §13.
101. Id. at §17. See text accompanying note 96, supra.
102. S. 1883, H.R. 9647, 91st Cong., 1st Sess. §17 (1969). See text accompanying note 97,

supra.
103. S. 1883, H.R. 9647, 91st Cong., 1st Sess. §17 (1969).
104. H.R. Ri. No. 91-1470, 91st Cong., 2d Sess. (1970), reprinted in 3 U.S. CODE CONG.

& ADnmi. NEws 4981, 4984 (1970).
105. 116 CONG. Rzc. 39619 (1970).
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considering, in determining whether the license should be issued or contin-
ued, such other factors (including a need for power in the affected area)
as the Commission in its judgment deems necessary to protect the public
interest. In order to rebut any such implication, Senator Metcalf intro-
duced a letter from Richard W. McLaren of the Justice Department which
stated:

We would not think the AEC could "avoid the conditioning of licenses to
cure adverse antitrust findings" simply upon a finding that there was a
need for power in the affected area. Rather, we expect, and we believe the
Commission expects, that the Commission's conditioning authority could
be used to cure competitive problems while allowing construction and
utilization of the facilities."'

Senator Metcalf concluded that he was "satisfied that no exemption from
the antitrust provisions of the Atomic Energy Act can be inferred from the
language of subsection 105(c)(6)." Senator Hart also conconcurred in this
interpretation."°7

I. LEGISLATIVE HISTORY OF THE PHRASE "SITUATION INCONSISTENT WITH

THE ANTITRUST LAWS."

Before the NRC can deny or condition a permit or license for a nuclear
facility, it must determine "whether the activities under the license would
create or maintain a situation inconsistent with the antitrust laws."108 The
Attorney General's advice, however, need not necessarily conclude that the
applicant's activities under the license would or would not create or main-
tain a situation incofisistent with the antitrust laws. The advice need only
"be appropriate in regard to the finding to be made by the Commission."' 9

The primary question which arises in interpreting the "situation incon-
sistent" language is whether it requires proof of a violation of the antitrust
laws. If so, with what certainty must the violation be established and if
not, what does the "situation inconsistent" language mean?

The present standard ("would create or maintain a situation inconsist-
ent with the antitrust laws") replaced the standard set forth in the 1954
Act ("would tend to create or maintain a situation inconsistent with the
antitrust laws")."' The 1954 Act standard, in turn, replaced the operative
language of the 1946 Act ("to maintain or foster the growth of monopoly,

106. Letter from Richard McLaren to Mr. Metcalf, September 2, 1970.
107. 116 CONG. REc. 39621-22 (1970).
108. 42 U.S.C. §2135(c)(5) (1973). See H.R. REP. No. 91-1470, 91st Cong., 2d Sess. (1970),

reprinted in 3 U.S. CODE CONG. & ADmIN. NEWS 4981, 5009 (1970).
109. 42 U.S.C. §2135(c)(1) (1973).
110. Atomic Energy Act of 1954, §105(c), ch. 1073, §1, 68 Stat. 938 (1954).
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restraint of trade, unlawful competition, or other trade positions inimical
to the entry of new, freely-competitive enterprises in the field").,

A. The Federal Property And Administrative Services Act Of 1949

The language used in the 1954 Act and subsequently incorporated in
slightly modified form into the 1970 Amendments was derived from the
Federal Property and Administrative Services Act of 1949, section 207,
which dealt with disposals of surplus federal property."' At the time the
1954 Act was adopted, this section provided:

Whenever any executive agency shall begin negotiations for the disposi-
tion to private interests of a plant, or plants or other property, which cost
the Government $1,000,000 or more, or of patents, processes, techniques,
or inventions, irrespective of cost, the executive agency shall promptly
notify the Attorney General of the proposed disposal and the probable
terms or conditions thereof. Within a reasonable time, in no event to
exceed sixty days after receiving such notification, the Attorney General
shall advise the Administrator and the interested executive agency
whether, insofar as he can determine, the proposed disposition would tend
to create or maintain a situation inconsistent with the antitrust laws.",

The language of the Federal Property and Administrative Services Act
of 1949 had its origins in §108 of H.R. 6276, the proposed Federal Property
Act of 1948, which used the same basic standard-"tend to create or main-
tain a situation inconsistent with the antitrust laws.'""

The House Committee on Government Operations, in reporting out the
Federal Property and Administrative Services Act of 1949 stated:

In one respect the section is broader than a similar provision in the Sur-

111. Atomic Energy Act of 1946, ch. 724, §7, 60 Stat. 755 (1946). See text accompanying
note 76, supra.

112. 40 U.S.C. §488 (1973). The propriety of incorporating the language of the Federal
Property and Administrative Services Act into the Atomic Energy Act has been questioned
in light of the substantial difference between the two Acts:

Section 207 (of the Federal Property and Administrative Services Act of 1949) was
enacted for the purpose of guiding the disposition by the Government of its own
property. It represented an exercise of the conventional right of a vendor to pick
and choose, within very broad limits, his vendees: On the other hand, the licensing
requirements of the Atomic Energy Act to which section 105c would apply involve,
not the expenditure of Government funds or other resources, but the regulation, and
possible restriction, of the economic freedom of the citizen. Given the different
private interests affected by the Government's actions under these two different
programs, it is far from clear that the statutory standard used in one case should
be mechanically applied to the other.

Comments on the Practical Value Legislation, Committee on Atomic Energy, The Ass'n of
the Bar of the City of New York, April 8, 1970, Hearings, note 94, supra, at 597, 608.

113. Act of June 30, 1949, ch. 288, §207, 63 Stat. 378 (1949).
114. H.R. 6276, 80th Cong., 2d Sess. §108 (1948).
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plus Property Act of 1944. It requires a determination by the Attorney
General as to whether the proposed disposal would tend to create or main-
tain a situation inconsistent with the antitrust laws, while under existing
law the determination is whether the proposed disposition will violate the
antitrust laws."'

In discussing the background of the language used in the Federal Prop-
erty and Administrative Services Act of 1949, Mr. Hennessey, General
Counsel to the AEC, made the following comments before the Joint Com-
mittee on Atomic Energy during hearings on the 1970 Amendments to the
Atomic Energy Act:

The language in the 1954 Act was borrowed from the language of the
Federal Property and Administrative Services Act which requires consult-
ation with the Attorney General before disposing of certain government
property and the language is the same: "tend to create or maintain a
position inconsistent with the antitrust laws."
But I think it is interesting going beyond [sic] the Federal Property Act
to its predecessor, the Surplus Disposal Act, the Surplus Disposal Act
used the words "which violates antitrust laws."
So when the Congress considered the matter, at least in that period in the
late 40's, they thought that there was good reason to move from "violates"
to "tends to violate".
Looking at this from the standpoint of prelicensing review, you were pretty
well restricted if you were looking for a violation of the antitrust laws at
that time. What you are more likely to have is an evolving situation which
presents a potential for later violations of the law which you can prevent
by proper guidance at the early stage."'

It is possible that the language was changed to avoid the need for proof
of a violation before a disposal could be disapproved on antitrust grounds.
In 1946, U.S. Steel's bid to acquire the Government-owned Geneva, Utah
steel plant was solicited and accepted by the War Assets Administration
after the Attorney General ruled that by traditional antitrust standards1 7

U.S. Steel's acquisition of the $47 million facility would not violate the
antitrust laws." 8 Shortly thereafter, U.S. Steel contracted to acquire the
assets of Consolidated Steel Corp. for $8,250,000. The Government sued for
violations of sections 1 and 2 of the Sherman Act based on the contract
for acquisition of the assets of Consolidated Steel. In June 1948, the Su-
preme Court held the latter acquisition did not violate the antitrust laws

115. H.R. REP. No. 81-670, 81st Cong., 1st Sess. (1949), reprinted in 2 U.S. CODE CONG.
SEv. 1475, 1494 (1949) (emphasis added).

116. Hearings, note 94, supra, at 89-90.
117. The ruling was made in accordance with the provisions of the Surplus Property Act

of 1944 which required the Attorney General to advise the disposal agency whether or not a
proposed disposal would violate the antitrust law. The Surplus Property Act of 1944, ch. 479,
§20, 58 Stat. 765, 775 (1944).

118. United States v. Columbia Steel Co., 334 U.S. 495, 505 (1948).
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even though U.S. Steel's stated purpose for acquiring Consolidated Steel
was to assure a market for products produced at the previously acquired
Geneva plant."' The loss of this particular case may have been the motiva-
tion behind the revision of the antitrust review standard in 1949. The
Federal Property and Administrative Services Act of 1949 presumably
would have allowed the Attorney General to have prevented the Geneva
plant acquisition.

It has also been suggested that the "situation inconsistent" language was
used in the 1949 Act to avoid the limitations of section 7 of the Clayton
Act.1'2 When section 207 was enacted in 1949, section 7 of the Clayton Act
applied only to stock acquisitions and mergers. (It was not until 1950 that
section 7 of the Clayton Act was extended to asset acquisitions and merg-
ers.) Since, as a rule, the Government was disposing of assets and not stock
under the Federal Property and Administrative Services Act, section 7 of
the Clayton Act would not have been utilized by the Attorney General
whose advice was limited to whether the sale violated the antitrust laws.
The "inconsistent with" language, therefore, may have been an attempt
to extend section 7 of the Clayton Act to cover acquisitions of surplus
government property.

The legislative history of the Federal Property and Administrative Serv-
ices Act of 1949 and the suggested reasons behind its adoption of the
"situation inconsistent" language, argue strongly for the proposition that
the language was adopted to alleviate the need for proof of an actual
antitrust violation.

B. The 1954 Act And The 1970 Amendments

An indication of the legislative intent behind the use of the phrase "cre-
ate or maintain a situation inconsistent with the antitrust laws" in connec-
tion with the Atomic Energy Act can be found in the debates surrounding
the Senate's adoption of the Humphrey Amendment to the 1954 Act. The
Humphrey Amendment, as stated earlier, would have required the AEC
to refuse to issue a license if it was advised by the Attorney General that
the issuance of the license would (as opposed to "would tend to") create
or maintain a situation inconsistent with the antitrust laws.' 2' In the floor
debate on the Humphrey Amendment, Senator Fergerson asked Senator
Humphrey whether the AEC would have to find that the issuance of the
license would cause a violation of the antitrust laws before it could condi-
tion or deny the permit. Senator Humphrey responded that the term "situ-
ation inconsistent" means there must be a violation before the AEC would

119. Id. at 506-07.
120. Comments on the Practical Value Legislation, Comm. on Atomic Energy, The Ass'n

of the Bar of the City of New York, April 8, 1970, reprinted in Hearings, note 94, supra, at
597.

121. See text accompanying notes 90-91, supra.
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be required to deny the license."' Senator Fergerson pressed his point as
to whether there must first be a finding that the law would be violated by
the issuance of the license. In response, Senator Hickenlooper said the
Attorney General would have to find that the granting of a particular
license under its terms and conditions would establish and maintain a
condition in violation of the antitrust laws. Senator Fergerson remarked
that he had no objection if this was the case.l3 Senator Capehart also asked
what the "situation inconsistent" language meant and Senator Fergerson
replied, "violation of the antitrust laws."' 24 Thus, it is arguable that the
standard presently applicable to antitrust review was interpreted in 1954
as requiring proof of an actual violation of the antitrust laws.

The question of whether the phrase "situation inconsistent with the
antitrust laws" refers to a violation of the antitrust laws or is a more
expansive concept, was raised several times in connection with the 1970
amendments. While the general thrust of the comments appears to support
a broader interpretation of the antitrust review standard than may have
been given to essentially the same standard in 1954, the evidence is not
conclusive.

With respect to the present issue, the basic difference in the 1954 and
1970 versions of the Atomic Energy Act is the elimination of the "tend to"
language in 1970. The reasoning behind this deletion may eventually assist
in determining whether the standard requires that an antitrust violation
actually be established.

In testimony before the Joint Committee on Atomic Energy, Joseph F.
Hennessey, General Counsel to the AEC, stated:

I think the antitrust review provided for in our act [i.e. "would tend to
create or maintain a situation inconsistent with the antitrust laws"] goes
beyond actual violations of the law and requires that Justice Department
and we consider activities that are proposed that would tend toward a
violation of the antitrust laws or to restrist (sic) free competition in private
enterprise completely independent of the antitrust laws. This is the pres-
ent requirement of the Act. . . .I think the provisions of the act and the
bills that we have go beyond actual violations to activities in their incep-
tion which may head in the direction of violating the laws.ma

Two points are in order: first, it is certainly not clear that the 1954 Act
would have allowed a mere restriction of free competition in private enter-
prise completely independent of the antitrust laws to be a basis for denying
or conditioning an application. Second, the "tend to" language was con-
tained in the amendment proposed by the AEC1'2 but was not adopted and

122. 100 CONG. REc. 11905 (1954).
123. Id.
124. Id. at 11906.
125. Hearings, note 94, supra, at 39.
126. See note 103, supra, and accompanying text.
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its elimination could have been the result of such expansive interpretations
of it.

Shortly after making the comment quoted above, Mr. Hennessey noted
that antitrust laws generally were so expansive and based on such broad
principles that he doubted the language used for the antitrust review stan-
dard, whether "would tend to create or maintain a situation" or "would
create or maintain a situation," "would really have much substantial ef-
fect." 121 If this was the reason for the elimination of the "tend to" language
then this language probably had no effect on the question of whether the
basic antitrust review standard requires proof of an actual violation of the
antitrust laws.

Yet another reason for the rejection of the "tend to" language in the 1970
Act could have been the redundancy of such language in light of the Clay-
ton and Federal Trade Commission Acts Section 7 of the Clayton Act
prohibits acquisitions where the effect of such acquisitions may be sub-
stantially to lessen competition or to tend to create a monopoly in any line
of commerce. 8 The Supreme Court has held that a key congressional
concern in amending section 7 was to provide authority "for arresting
mergers at a time when the trend to a lessening of competition . . . was
still in its incipiency.' 2' The Court has also held that the incipiency doc-
trine applies to section 5 of the Federal Trade Commission Act. 3' This
possibility suggests that the standard which was eventually adopted was
not intended to require proof that the antitrust laws would actually be
violated by the applicant's activities under the license.

In the context of the preceding discussion, the most important comment
on the "situation inconsistent" language is found in the House Report on
the bill which was eventually enacted:

The concept of certainty of contravention of the antitrust laws or the
policies clearly underlying these laws is not intended to be implicit in this
standard; nor is mere possibility of inconsistency. It is intended that the
finding be based on reasonable probability of contravention of the anti-
trust laws or the policies clearly underlying these laws. It is intended that,
in effect, the Commission will conclude whether, in its judgment, it is
reasonably probable that the activities under the license would, when the
license is issued or thereafter, be inconsistent with any of the antitrust
laws or the policies clearly underlying these laws. . . . The committee is
well aware of the phrases "may be" and "tend to" in the Clayton Act, and
of the meaning they have been given by virtue of decisions of the Supreme
Court and the will of Congress-namely reasonable probability. The com-
mittee has-very deliberately-also chosen the touchstone of reasonable

127. Hearings, note 94, supra, at 90.
128. 15 U.S.C. §18 (1973).
129. Brown Shoe Co. v. United States, 370 U.S. 294, 317 (1962).
130. FTC v. Brown Shoe Co., 384 U.S. 316, 322 (1966).
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probability for the standard to be considered by the Commission under
the revised subsection 105c of the bill. 13

1

The committee report went on to note that the AEC was not to take into
consideration the general objective of strengthening free competition in
private enterprise. This latter standard may be appropriate where a con-
gressional committee can act as a "watchdog" or the expense of the activ-
ity is borne by the Government. However, the use of the latter standard
does not seem appropriate where a licensing procedure by an administra-
tive agency is involved and the expense is borne by private enterprise. In
such a case, it may be an unfair infliction on private enterprise of the
convictions of the federal agency (as opposed to Congress) and the guide-
lines ultimately adopted may often be based on generally debatable philo-
sophical principles.1

2

The actual meaning of this committee report has been the source of
substantial debate. The Justice Department has taken the position that
the quoted language means an actual violation of the laws need not be
proven, whether with the preponderance of the evidence or with a reasona-
ble probability. Indeed, in the Justice Department's view, all that is re-
quired is that there be established a reasonable probability of a contraven-
tion of the policies underlying the laws. 13 This interpretation has been
challenged by several license applicants. It has been suggested that the
phrase, "the policies clearly underlying these laws", is mere tautological
rhetoric in that courts already apply the policies underlying the antitrust
laws in determining whether those laws are being violated. Likewise, it has
been said that the AEC was intended to have the power to reach activities
which would constitute actual violations of the laws but for their failure
to satisfy the technical prerequisites.tu On the other hand, it has been
argued that in referring to the "policies clearly underlying these laws,"
Congress intended the AEC to recognize that competition is not a national
policy in regulated industries such as the electric utility industry.'"

At the time of passage of the 1954 Act the development of peaceful uses
of atomic energy was being converted from government monopoly to pri-
vate commercial enterprise under government regulation. Nuclear technol-

131. H.R. REP. No. 91-1470, 91st Cong., 2d Sess. (1970), reprinted in 3 U.S. CODE CONG.
& ADMIN. NEws, 4981, 4994-95 (1970) (emphasis added).

132. Id. at 4995.
133. See Letter from T. Kauper (Justice Dept.) to J. Garfinkel (AEC), April 9, 1973,

which stated that while a "situation inconsistent" may be established in the absence of an
actual violation, the Justice Dept. will nevertheless attempt to prove that the applicant is
acting in violation of the antitrust laws. (Submitted in connection with Consumers Power Co.,
AEC Doc. Nos. 50-329A, 50-330A).

134. See generally Prehearing Brief for Applicant, Consumers Power Co., AEC Doc. Nos.
50-329A, 50-330A (Nov. 20, 1973).

135. Consumers Power Co.-Proposed Findings of Fact and Conclusions of Law, Consum-
ers Power Co., AEC Doc. Nos. 50-329A, 50-330A (Oct. 8, 1974).
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ogy was still in the research and development stage and the day of actual
commercial licensing was deemed to be remote. At that point, the poten-
tial antitrust issues appeared to be related to nuclear technology and per-
haps to be unique to the nuclear power industry. The main concern seemed
to be preserving access to government sponsored nuclear technology to as
many potential entrants into the field as possible.' 6 Once the economic
feasibility of nuclear power plants was established, nuclear generation be-
came an integral part of the electric power industry wherein antitrust
problems have generally been viewed in traditional terms.'37 The industry's
three basic functions-generation, transmission, and distribution-are
presently performed by thousands of systems, large and small, operating
within its overall structure. 38 Consequently, antitrust issues have devel-
oped out of the complicated web of interrelationships which exists among
and between component systems operating in local and regional markets.
They usually surface under circumstances wherein one or more systems
exercise some degree of monopoly power over either generation or transmis-
sion facilities and a competing system or potential competitor alleges one
or more of the following types of misconduct:

(1) a refusal to sell or wheel power for other systems;
(2) a refusal of access to a power pool or generation facility;
(3) a refusal to interconnect;
(4) a refusal to engage in programs of coordinated planning
and development;
(5) the operation of a "price squeeze" on an unintegrated
retail distribution system; or
(6) the acquisition or attempted acquisition of a municipal
system for the purpose of eliminating it as a customer.' 3

136. Jacobs and Melchior, Antitrust Aspects of the Atomic Energy Industry, 25 GEo.
WASH. L. Rv. 518 (1957). See text accompanying note 79, supra.

137. See Meeks, Concentration in the Electric Power Industry: the Impact of Antitrust
Policy, 72 COLUM. L. Rv. 64 (1972), for a discussion of the economic feasibility of various
types of competition and the possibilities for the promotion of competition by means of
antitrust enforcement. Compare, NErSCHERT, GERBER, and STELZER, COMPETITION IN THE EN-
ERGY MARKERs, AN ECONoMIc ANALYsis, reprinted in Hearings on Competitive Aspects of the
Energy Industry before the Senate Judiciary Comm. Subcomm. on Antitrust and Monopoly,
91st Cong., 2d Sess., pt. 1 (1970).

138. See the Federal Power Commission's 1970 National Power Survey, Part I, (U.S.
Govt. Printing Office, Wash. 1971) for a detailed analysis of the structure of the U.S. electric
utility industry.

139. See generally Address by Donald I. Baker, Director of Policy Planning, Antitrust
Division, Dept. of Justice, before the 85th National Ass'n of Regulatory Utility Commission-
ers Annual Convention, (Sept. 18, 1973); Brand, Co-ordination and the Antitrust Laws,
PuBLIc UTIL=Es FORTNIGHTLY (Mar. 30, 1972); Statement by Alex Radin, Gen. Mgr., Ameri-
can Public Power Ass'n to Subcomm. on Antitrust and Monopoly of the Comm. of the
Judiciary (June 9, 1970). See, e.g., Letter from Thomas Kauper to H.K. Shaper, Duquesne
Light Co., Ohio Edison Co., Penn. Power Co., The Cleveland Illuminating Co. & The Toledo

[Vol. 26



NUCLEAR REGULATORY COMMISSION

From an NRC antitrust review point of view, these issues can not be
considered merely theoretical, for they have been raised in Justice Depart-
ment advice letters.'4 0 Further, several such issues have been the subject
matter of successful Justice Department actions. In one case,"' where a
Florida utility had a state regulatory commission-approved territorial
agreement and as a result refused to provide bulk power to a customer of
a second utility, both defendants were prohibited by consent decree from
allocating customers or territories with any other utilities in the state. In
a second case,"' involving an alleged abuse of monopoly on the part of
Otter Tail Power Co. through the strategic control of transmission lines in
its service area, the Supreme Court declared unlawful: (a) refusals to sell
power to municipals in its service area; (b) refusals to wheel power to
existing or proposed municipal systems; (c) entering into or enforcing con-
tracts with other power suppliers prohibiting wheeling over its lines; and
(d) enforcing territorial or customer allocations with other electric power
companies. Moreover, the AEC regulatory staff in response to the prelicen-
sing review requirements of the 1970 amendments has stated that its mis-
sion is "to promote access to the nuclear facility in its fullest sense where
such access is technically feasible" via "joint ownership, unit purchase or
other mutually acceptable arrangements" and that in association therew-
ith applicants should provide smaller electric utilities with "transmission
services and opportunities to coordinate, pool and share reserves"."'

The question remains unresolved as to how certain the NRC must be
that there exists a situation inconsistent before it will be allowed to deny
or condition the license or permit. Walker B. Comegys, Acting Assistant
Attorney General, Antitrust Division, in testimony before the Joint Com-
mittee on Atomic Energy, stated:

[FIrom a legal sense we feel that applying the accepted criteria of the
Sherman Act, the Clayton Act and the other antitrust statutes, there may
be a lower threshold of anti-competitive effect involved under the "tend
to" language that you have reference to and we feel that advice to this
effect should be made available to the AEC as contemplated by the exist-
ing statute. . . .I would regard that language as requiring the Attorney
General to give views which would indicate, just as the statute said,
whether this tended to go contrary to the antitrust statutes, without re-
quiring the Attorney General to state that the licensing transaction under
consideration was in actual violation of the antitrust laws."

Edison Co.-Perry Nuclear Power Plant Units 1 & 2, AEC Doc. Nos. 50-440A, 50-441A (Dec.
17, 1973).

140. See the antitrust advice letters cited in note 139, supra, and notes 152, 178, infra.
141. United States v. Florida Power Corp. Div. 68-297, 1971 Trade Cas. 73,637 (M.D.

Fla.).
142. Otter Tail Power Co. v. United States, 410 U.S. 366 (1973).
143. Regulatory Staff Position Statement on Antitrust Matters, U.S. AEC Regulatory

Guide 9.1, at 9.1-2 (Dec. 1973).
144. Hearings, note 94, supra, at 122.
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Based on this statement, one could infer that the failure of the Congress
to adopt the "tend to" language is an implicit recognition of the need for
a higher standard of proof. This implication is rebutted, at least in part,
in the Report of the Joint Committee on Atomic Energy in connection with
the 1970 amendments which stated that a "reasonable probability" of a
situation inconsistent is all that needs to be established. 45

In the last analysis the most important factor in the determination of
the ultimate breadth of the "situation inconsistent" standard may be the
fact that the antitrust laws referred to in section 105 of the Act do include
section 5 of the Federal Trade Commission Act. As the committee report
stated:

It is important to note that the antitrust laws within the ambit of Subsec-
tion 105c. of the bill are all the laws specified in subsection 105a. These
include the statutory provisions pertaining to the Federal Trade Commis-
sion, which normally are not identified as antitrust law. Accordingly the
focus for the Commission's finding will, for example, include considera-
tion of the admonition in section 5 of the Federal Trade Commission Act,
as amended, that "Unfair methods of competition in commerce, and un-
fair and deceptive acts in commerce, are declared unlawful."" 4

6

At the time the 1970 amendment was passed, section 5 was generally held
to encompass violations of either the letter or the spirit of the Sherman,
Clayton, or Robinson-Patman Acts."7 Subsequently, however, the Su-
preme Court in FTC v. Sperry & Hutchinson Co."45 appears to have taken
a quantum jump in broadening the reach of section 5 to include challenged
practices which fall outside the ambit of the letter or spirit of the antitrust
laws." ' Whether or not the Justice Department and the NRC will be
deemed able to determine violations on their own or whether they must
wait for Federal Trade Commission guidance is an open question.'" For it
is to be borne in mind that Congress has given the FTC an exclusive
mandate to enforce the Federal Trade Commission Act and courts, includ-
ing the Supreme Court in Sperry & Hutchinson, have traditionally placed
great store by the FTC's unique expertise in defining unfair methods of
competition and unfair or deceptive acts or practices. Whatever the an-
swer, eventually, this decision is almost certain to have the effect of broad-
ing the definition of "situation inconsistent with the antitrust laws."

145. See text accompanying note 131, supra.
146. H.R. REP. No. 91-1470, 91st Cong., 2d Sess. (1970), reprinted in REPORT, JoIm

COMMITrEE ON ATOMIC ENERGY, No. 91-1247, 3 U.S. CODE CONG. & ADMIN. NEWS, 4981, 4994-
95 (1970).

147. Sperry & Hutchinson Co. v. FTC, 432 F.2d. 146 (5th Cir. 1970).
148. FrC v. Sperry & Hutchinson Co., 405 U.S. 233 (1972).
149. Id. at 239.
150. It has been suggested that the FTC would have to act first. Jacobs and Melchior,

Antitrust Aspects of the Atomic Energy Industry, 25 GEo. WASH. L. REv. 508, 510-12 (1957).
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Obviously, from a theoretical standpoint it is essential to understand the
procedural aspects of the antitrust review procedure as well as the legisla-
tive history of the key operative provisions of the Atomic Energy Act.
However, for a complete picture of the antitrust role of the Commission it
is equally important to understand the manner in which the Commission's
mandate is being exercised in practice. Accordingly, the next section deals
with the three most important cases which are at various stages of litiga-
tion on the Commission's docket.

IV. CASE STUIES

A. Consumers Power Co.'5'

On December 29, 1970, The Midland construction permit application
(filed under section 103) was referred to the Justice Department for anti-
trust review and six months later, on June 28, 1971, the Department's
response concluded that an antitrust review hearing should be held., 2

After describing the basic competitive structure of the electric power mar-
kets in the area served by Consumers Power Co. (Consumers) and the
market power wielded by Consumers, the Department stated that -it sus-
pected Consumers was engaging in certain anticompetitive activities in-
volving the exercise of the power to deny competitors participation in
coordinated bulk power supply to the extent necessary to maintain their
long-term competitive viability. Three specific issues were raised by the
Justice Department: (1) whether the contracts providing competitors with
coordination53 of power supplies contain unreasonable conditions; (2)
whether the limitations on sales of power to third party utilities in Michi-
gan, established by the Michigan Power Pool (of which applicant is a
member) have the effect of limiting coordination opportunities of those
third parties; and (3) whether the applicant's wholesale power supply con-
tracts which specify the maximum firm capacity which a customer can
obtain, limit competition for large new loads in the service area? It should
be noted that if the anti-competitive situation alleged by the Department
is established, it might also constitute a violation of the antitrust laws.'"

151. Midland Plant, Units 1 and 2, AEC Doc. Nos. 50-329A, 50-330A.
152. Letter from Department of Justice to Atomic Energy Commission, June 28, 1971.
153. The term "coordination" is generally held to include reserve sharing, economic dis-

patch or economy interchange, pooling of load growth for joint or staggered additions of
generating or transmission facilities, and joint ventures or the sharing of participation in the
ownership, construction, or use of transmission facilities.

154. See generally sections 1 and 2 of the Sherman Act which have been interpreted by
courts as requiring business entities which jointly control an essential resource to grant access
to it on equal and nondiscriminatory terms to all those engaged in the same business. E.g.,
Associated Press v. United States, 326 U.S. 1 (1945); Gamco. Inc. v. Providence Fruit & Prod.
Bldg., Inc., 194 F.2d 484 (1st Cir. 1952); American Fed'n of Tobacco Growers, Inc. v. Neal,
183 F.2d 869 (4th Cir. 1950).
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In the first hint of how the Department viewed the nexus question in this
proceeding, the Department's letter stated:

The applicant's plans to meet a substantial portion of its future genera-
tion requirements from the Midland unit cannot be viewed in isolation
from the rest of its bulk power supply program. In particular, it is appli-
cant's participation in the Michigan pool which establishes an economic
framework sufficient to support the feasibility of installing such large-
scale base-load generating units. . . . In view of the economic factors
which determine the ability of any system to undertake either sale or joint
responsibility for a nuclear generating unit, we have felt obliged to inquire
into the totality of applicant's conduct vis-a-vis the smaller utilities...
which may have the effect of excluding at the threshold the economic
feasibility of their participating in a nuclear generating unit. 5

Thus, according to the Department, a sufficient nexus existed between the
"situation inconsistent" and the applicant's activities under the license if,
through its non-nuclear activities, Consumers could exclude competitors
from threshold participation in the nuclear facility.

On October 4, 1971, several municipal utilities, the Michigan Municipal
Electric Association, and the Northern Michigan Electric Cooperative,
Inc., filed a joint petition to intervene in the antitrust review proceedings,
which was subsequently granted. "6 The intervenors raised many of the
same points raised by the Department, but with less specificity.

On April 11, 1972, the AEC noticed a hearing and a pre-hearing confer-
ence was subsequently held on July 12, 1972.. The first pre-hearing confer-
ence order of the designated ASLB was issued on August 7, 1972. The order
stated the Department's evidence would go to the issue of whether the
applicant's activities under the license would maintain a situation incon-
sistent with the antitrust laws and would not be concerned with whether
the applicant's activities under the license may create a situation incon-
sistent with the antitrust laws. The order noted that the Department's case
was premised on three basic points:

(1) the applicant has the power to grant or deny access to power
coordination;
(2) the applicant has used this power in an anticompetitive fash-
ion against smaller utilities' systems, and

155. Letter, note 152, supra, at 5. This statement set the tone of the proceeding in that
the Justice Department's case was deemed to rest upon proof that applicant was currently
engaged in anticompetitive activities which would be maintained (and even exacerbated) by
the failure to condition the construction permit and operating license.

156. Pre-hearing Conference Order (Aug. 7, 1972). It should be noted that the petition to
intervene was allowed in spite of the Regulatory staff's finding that the intervenors failed in
their petition to set forth in reasonably specific detail any contentions that would be relevant
to the section 105(c) findings. Answer by Atomic Energy Commission to Joint Petition (Oct.
15, 1971).
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(3) the applicant's use of this power has brought into existence a
situation inconsistent with the antitrust laws, which situation
would be maintained under the licenses that the applicant seeks.

The ASLB deferred ruling on the question of nexus, stating that it would
allow a relatively broad scope in discovery matters and in the introduction
of evidence in order to avoid reversal on appeal. The nexus issue was to be
considered at a later date.

Even though the ASLB had narrowed the issues in dispute to those
involving access to coordination, there were still substantial disputes be-
tween the parties as to the scope of discovery. For example, the Depart-
ment attempted to discover documents relating to the applicant's activi-
ties in natural gas. The ASLB, however, stated that "applicant objects to
the production of documents relating to its gas operations on the ground
that they are not relevant. Possibly, applicant may have used its gas opera-
tions to unfairly compete with the smaller utilities' systems. However,
even if it has done so, it is not a relevant matter in controversy."' 5

The ASLB, in ruling on another discovery motion, indicated that proof
of the maintenance of a situation inconsistent with the antitrust laws does
not require proof of an actual antitrust violation. In denying the request
for an index of discovered documents, the ASLB noted that the evidence
received in the hearing would not be the kind one would normally expect
in a complex case. Moreover, it viewed the issues in the proceeding as being
very limited and not involving antitrust violations.'5 8

When discovery was nearly complete, the AEC issued its now famous
Waterford opinion on the nexus issue.' 5 Because of the importance of the
latter opinion, the ASLB requested each of the parties to submit a memo-
randum discussing its effect on the Midland proceeding. Consumers took
the position that access to coordination would no longer be an issue and
the proper issue would be access to power from the Midland units. Narrow-
ing the issue even further, the applicant stated the basic issue to be
whether the present wholesale rate for sale of its power provided an ade-
quate form of access to Midland or whether a more specialized and prefer-
ential form (i.e. unit power purchase or equity participation) was required
by the Atomic Energy Act.'60 The regulatory staff, on the other hand,
insisted that the issues outlined in the ASLB's August 7, 1972, Order were
consistent with the Waterford opinion. In addition, the staff stated that

157. Order Ruling on Applicant's Objections to Document Requests, at 3-4 (Nov. 28,
1972).

158. Order Denying Motion to Compel Production of Index (April 9, 1973).
159. Memorandum and Order, Louisiana Power & Light Co., (Waterford Steam Elec.

Generating Station Unit 3) AEC Doc. No. 50-382A (Sept. 28, 1973) (quoted extensively in
text accompanying notes 62-65, supra).

160. Memorandum Considering the Effect of the Commission's Opinion in the Matter of
Louisiana Power & Light Co. (Oct. 19, 1973).
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the ASLB should view, in its analysis of what it considers to be the activi-
ties under the license, those planning and operating functions of the appli-
cant which are directed to the economic optimization of the nuclear facil-
ity.'"' Approximately one year later, the staff detailed the factual issues it
believed were involved in the nexus question. These issues included the
assertion that nuclear power played an integral role in Consumers' system;
that by 1980, 25 percent of Consumers' generating capacity would be in
nuclear power; and the nuclear power was to be in the future the lowest
cost base load power available. From this it was concluded that the pres-
ence of nuclear units increased the need for inter-system coordination and
that access to nuclear power plants required coordination. Without coordi-
nation, smaller systems would have a higher bulk power cost and inferior
reliability."'

The Department's position on nexus in light of Waterford was consistent
with its prior position. The Department contended that Consumers' use of
power from the Midland units to strengthen and expand its system and
the regional power exchange which was currently being operated anti-
competitively, provided the requisite nexus. Furthermore, construction
and operation of the Midland units and marketing of the power from these
units through integration into Consumers' system and the regional power
exchange, according to the Department, would demonstratively further
Consumers' monopolization of the wholesale-for-resale, firm-power mar-
ket, "thus maintaining and exacerbating a situation clearly inconsistent
with the antitrust laws."'63 The Department, however, had to find some
way of avoiding the limitation imposed by the Waterford opinion, namely,
that mere commingling of power with applicant's other generating facili-
ties was insufficient ground to allow the AEC to inquire into all alleged
anticompetitive practices in the electric utility industry in connection with
the review of the construction permit for one nuclear plant. The Depart-
ment stated that the nexus which is required by section 105(c) is that the
marketing of Midland power would affirmatively maintain the situation
inconsistent whereby applicant monopolizes the wholesale-for-resale, firm-
power market by denying others access to the regional power exchange and
thus denying them access to large-unit nuclear generation.'"

A major issue in the proceeding was the extent to which rates set by the

161. Staff Position on the Questfon of Nexus Filed Pursuant to the Board's Request, at 5
(Oct. 19, 1973), a position consistent with that later expressed in U.S. AEC REGuLATORY GUME
9 (Dec. 1973).

162. AEC Staffs Proposed Findings of Fact and Conclusions of Law (Oct. 8, 1974).
163. Brief of the Department of Justice to Assist the Board in Determining Impact of

Commission's Memorandum and Order (AEC Doc. No. 50-382A) Upon This Proceeding
(October 19, 1973).

164. Id. While the Department emphasized that it did not rely on the mere commingling
of power to establish nexus, it appears that the position it took may have directly conflicted
with the AEC ruling in Waterford.
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Federal Power Commission (FPC) are subject to antitrust attack under the
Atomic Energy Act. The issue arose when the intervenors alleged that
Consumers' wholesale-retail rate structure was discriminatory and created
a situation inconsistent with the antitrust laws. Consumers argued that
prior rate approval by the FPC immunized it from collateral attack in the
AEC proceeding.6 5 The applicant pointed out that the Department, in an
antitrust advice letter in another case, stated that complaints respecting
wheeling rates are more appropriately made to the FPC, which exercises
jurisdiction over such rates.' 6 The Department replied that under Otter
Tail Power Co. v. United States,'7 the mere fact that the FPC has jurisdic-
tion over the matter did not exclude AEC antitrust enforcement. For the
FPC's jurisdiction only extended to the determination of the rates at which
wholesale power would be sold and wheeled, not to whether the utility
would be required to wheel or sell.'"

The ultimate issue in every contested case is what license conditions, if
any, should be imposed on the applicant. In Consumers, the intervenors
suggested the following conditions: (1) interconnections and reserve coordi-
nation with the intervenors at a price equal to Consumers' cost plus a
reasonable return; (2) the right of intervenors to participate on an equita-
ble basis in the ownership of Midland or a portion of the capacity and
associated energy thereof; (3) the right of intervenors to transmission serv-
ices at rates charged to others; and (4) the requirement that Consumers
sponsor any intervenor, upon request, to become a member of the Michi-
gan Power Pool or the Michigan-Illinois-Indiana-Ohio Group.'6 '

The Department proposed that the construction permit and operating
license be conditioned to require Consumers to sell bulk power at wholesale
rates to anyone proposing to engage in the sale of electric power at retail;
to interconnect and share reserves with other electrical utilities on fair
reserve sharing principles; to coordinate under fair principles as enunci-
ated in Gainesville' by incorporating the load requirements of such utili-
ties into the load requirements of Consumers and/or the Michigan Pool;
to provide wheeling at incremental cost for short term and average cost for
long term; and to provide other coordination arrangements (such as main-
tenance power) on fair terms.''

165. Prehearing Brief for Applicant (November 20, 1973). The applicant's arguments were
based on the doctrines of antitrust immunity for actions approved by other governmental
agencies, primary jurisdiction, and comity.

166. Letter from Thomas Kauper to H.K. Shapar, Connecticut Light & Power Co., AEC
Doc. No. 50-423A (Aug. 10, 1973), in 38 FED. REG. 22249, 22251 (Aug. 17, 1973).

167. 410 U.S. 366 (1973).
168. Department of Justice's Brief and Proposed Findings of Fact (Oct. 8, 1974).
169. Intervenor's Motion to Limit Discovery and Issues and Alternatively for Summery

Finding Requiring Imposition of License Conditions (Aug. 27, 1973).
170. Gainesville Util. Dep't v. Florida Power Corp., 40 F.P.C. 1227, 41 F.P.C. 4 (1969),

aff'd, 402 U.S. 515 (1971).
171. Justice Department's Pre-Trial Brief (Nov. 20, 1973).
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The Midland proceeding has consumed more than four years and is
presently awaiting an initial decision. The length of the proceeding was of
particular concern to the intervenors, who on August 27, 1973, filed a
motion stating that unless the scope of discovery was drastically limited
or summary judgment was granted, they would have to limit their activi-
ties to the case. 72

The length of the proceedings also created problems with the composi-
tion of the ASLB. The longer any proceeding lasts, the greater the chance
that the original ASLB may not have the same membership as the one that
issues the initial decision due to retirement, resignation, and the like. 73 In
Consumers, the problem arose upon the accidental death of the ASLB
chairman after the hearings were completed but before a decision was
rendered. Fortunately, the parties were able to agree that the two remain-
ing ASLB members should return the decision thereby avoiding the possi-
bility of additional delay. The regulatory staff stated that over 10,000
pages of transcript, documents, and related exhibits were introduced
which could have overwhelmed a new member. 74

B. Duke Power Co.175

The Duke Power Co. (Duke) proceeding involved applications for two
different groups of nuclear facilities. The applications were filed within
three months of each other and the Department stated that since both
involved similar antitrust considerations, the advice letter on the Oconee
Units would apply to the McGuire Units as well. 7 The AEC also decided
to handle the applications on a consolidated basis.'77

The Department, in its letter, reviewed Duke's size and the size of its
market and concluded that Duke owned or controlled all or substantially
all of the water power, high voltage transmission, and thermal generation
in its service area, and therefore it had "the market power to grant or deny
access to coordination which is essential for a competitive thermal bulk

172. Intervenor's Motion to Limit Discovery and Issues and Alternatively for Summary
Finding Requiring Imposition of Licensing Conditions (Aug. 27, 1973).

173. The AEC has adopted various rules to help alleviate such problems but their effec-

tiveness is dependent on the circumstances of each case. For example, the rules provide that

two members is a quorum, but only if one of those members is the member qualified in the

conduct of administrative proceedings. 10 C.F.R. §2.721(d) (1974); see note 44, supra..The

rules also provide that if the presiding officer becomes unavailable after the hearing has been

concluded the Commission may, inter alia, designate another presiding officer. 10 C.F.R.

§2.704 (1974).
174. See Response of AEC Regulatory Staff and the Joint Intervenors to the Board's

August 19, 1974 Order (Sept. 13, 1974).
175. William B. McGuire Nuclear Station, Units 1 and 2, and Oconee Units 1, 2, and 3,

AEC Doc. Nos. 50-369A, 50-370A, 50-269A, 50-270A, 50-287A.
176. Letter from Richard W. McLaren to Bertram H. Schur (Sept. 29, 1971).
177. Notice of Consolidated Antitrust Hearing on Application for Construction Permits

and Operating Licenses (June 28, 1972).
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power supply in today's power economy."'' 8 Without making clear the
relationship existing between Duke's activities under the license and the
alleged anti-competitive conduct, the Department pointed out that Duke's
rate schedules had the possible effect of perpetuating an illegal market
allocation. The Department also alleged that Duke had refused to sell an
interest in and part of the power supply from the proposed nuclear plants
to municipal systems or had offered to make such sales on discriminatory
terms perhaps in contravention of section 2 of the Sherman Act. The
advice letter concluded by recommending "that a hearing be held to deter-
mine whether the licensee's proposed activities under the license will cre-
ate or maintain a situation inconsistent with the policies of the antitrust
laws.""'

Before the Department rendered its advice on the applications, several
municipalities filed a joint petition to intervene requesting an antitrust
review.'8 0 The petition was denied as being premature in that petitioners
should have waited until the Department had rendered its advice.'8 ' How-
ever, after the advice was received, the municipalities re-submitted their
petition and it was granted on the condition that discovery be coordinated
with the Department and the regulatory staff to prevent duplication.,

On June 28, 1972, the AEC designated the ASLB members. It also dele-
gated the Commission's review function to the Atomic Safety and Licens-
ing Appeal Board and consolidated the hearings on the applications. 8 3 In
response to the delegation of the review function, Duke unsuccessfully
requested that the AEC retain reviewing authority. 1 8 Duke argued that the
Appeal Board's function should be to review ordinary cases but in a case
such as this, the Appeal Board was actually establishing policy because of
the uniqueness of the issues involved, especially since no automatic appeal
could be taken to the AEC from the Appeal Board decisions.' 5

The pre-hearing order setting forth the matters in controversy recited
the contested issues of fact and law only for purposes of determining the
relevancy of discovery. The ASLB had already decided that it would not

178. Letter from Richard W. McLaren to Bertram H. Schur at 2-3 (Aug. 2, 1971).
179. Id. at 5.
180. Joint Petition for Leave to Intervene and to Become Parties for All Purposes and to

Obtain an Antitrust Review (Jan. 18, 1971).
181. Memorandum and Order Denying Joint Petition of Nine North Carolina Municipali-

ties (Sept. 20, 1971).
182. Pre-hearing Conference Order of the Atomic Safety and Licensing Board (Sept. 7,

1972).
183. Notice of Consolidated Antitrust Hearing on Application for Construction Permits

and Operating Licenses (June 28, 1972).
184. Answer to Notice of Hearing and Opposition to and Motion to Reconsider Delegation

of Review Authority (July 24, 1972).
185. 10 C.F.R. §2.786(b) (1974). It should be noted, however, that an Appeal Board

decision may be reviewed by the Commission on its own motion. See note 68, supra, and
accompanying text.
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rule on the nexus issue until the close of the proceedings: "The Board has
taken the position that it will require a complete record before it deter-
mines whether or not Section 105(c)(5) of the amended Atomic Energy Act
permits a review of applicant's activities prior to or unrelated to its con-
struction or operations of the plants in question."'' 6

About 50 specific issues were included in the order. The issues went both
to the question of whether a situation inconsistent with the antitrust laws
would be created by the construction and operation of the facilities in
question and whether such a situation would be maintained thereby. The
issues were broadly stated and included: the relevant market and appli-
cant's control of that market; the applicant's activities in maintaining or
achieving market dominance (such as price squeezes, denying coordination
or granting it on discriminatory terms, or engaging in sham litigation or
other activities to retard the growth of competition); the relationship exist-
ing between the alleged anti-competitive situation and the applicant's
activities under the license; and the nature of the remedies which were
available to the AEC. The ASLB left certain questions for future deci-
sion.' 7

Because of the breadth of the issues which were accepted for purposes
of determining the relevancy of discovery, the discovery was both broad
and lengthy. The Department noted that as of April 24, 1973, applicant
had "apparently already expended many thousands of hours searching its
files." m In addition, the ASLB noted that as of August 9, 1973, Duke had
made 96,187 pages of documents available to the other parties.'

One issue which was extensively briefed and hotly contested during the
proceedings was the effect of certain decisions by the Federal Power Com-
mission on the issues in this proceeding. On August 19, 1970, Duke filed
proposed rate increases with the FPC. Several municipal customers ob-
jected to the rate increases and, 'in addition, sought a refund of prior
payments. In opposing the proposed rate structure the municipalities al-
leged that power rates for large industrial users were nearly equal to the
wholesale rates to municipalities, thus creating a price squeeze which
made it impossible for the municipalities to compete with Duke for large

186. Pre-hearing Conference Order of the Atomic Safety and Licensing Board, at 5 (Sept.
7, 1972).

187. These questions included whether litigation and attempts to influence government
actions are proper targets for investigation; the relevance of the fact that many small systems
in Duke's service area do not have or no longer have generation or transmission facilities;
whether regulation of Duke's rates and practices by the FPC and state regulatory agencies
limit the AEC's ability to inquire into those matters; and the relevance of subsidies, tax, and
financing advantages available to municipal and electric cooperative systems in competition
with Duke.

188. Answer of Justice Department to Applicant's Objections and Motion; Department's
Motion to Compel Applicant to Answer Revised Interrogatory, at 2 (April 24, 1973).

189. Prehearing Order Number Seven (Aug. 9, 1973).
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industrial users. In its Opinion No. 641, the FPC accepted the examiner's
conclusion that Duke had not violated the antitrust laws and that the rates
proposed by Duke were substantially below any level that would render
them unjust and unreasonable.10

Duke contended that the FPC findings required the allegation of a price
squeeze to be eliminated from the issues decided by the AEC. Duke argued
that the findings and rates set by the FPC must as a matter of primary
jurisdiction, res judicata, and collateral estoppel be given effect by AEC.",
The Department felt that the FPC had considered the wholesale-retail rate
relationship, if at all, only peripherally, in the course of approving the
wholesale rate increase. The Department stated that the examiner "made
no findings on whether or not there was a sufficient margin between the
two rate levels to permit Applicant's wholesale customers to effectively
compete for large industrial power loads."'' 2 Furthermore, it argued that
the FPC's interest in the alleged price squeeze was in connection with the
Federal Power Act wherein antitrust was not the paramount consideration
and that the Atomic Energy Act required an independent determination
of antitrust issues.9 3 Finally, the Department noted that the Supreme
Court's decision in Otter Tail,9 1 recognized that FPC findings relating to
anti-competitive conduct did not prevent "the District Court from making
its own findings of fact and applying the Sherman Act to them.' ' 95

Duke argued to the contrary that the FPC examiner made an express
finding that there was, in fact, no price squeeze and he did so with full
awareness of his obligation to consider the possible anti-competitive conse-
quences of Duke's rates in passing upon their acceptability under the
FPC's statutory standard.' In addition, Duke contended that the differ-
ence between the Federal Power Act and the Atomic Energy Act is not
sufficient to justify a different result, i.e., the FPC made its determination
from the same perspective as is applicable in the AEC proceeding. 7 Fi-
nally, Duke attempted to distinguish the Otter Tail decision on the basis

190. Opinion and Order on Increased Rate Filing, Opinion No. 641, at 11, No. E-7557
(FPC Dec. 18, 1972).

191. Applicant's Brief on the Effect of Determinations by the Federal Power Commission
(Feb. 14, 1973).

192. Reply Brief of the Department of Justice on Relationship between AEC's Proceeding
under Section 105 of the Atomic Energy Act and FPC's Proceeding under Section 205 of
the Federal Power Act; With Department's Proposed Issues of Fact to be Inserted under
Board's Subissues b. 1-4, at 11 (Feb. 26, 1973).

193. Cf., e.g., Pacific Seafarers, Inc. v. Pacific Far East Line, Inc., 404 F.2d 804 (D.C. Cir.
1968), cert. denied, 393 U.S. 1093 (1969) (Federal Maritime Commission decision that defen-
dant not engaged in "foreign commerce" not conclusive on trial court in antitrust action).

194. Otter Tail Power Co. v. United States, 410 U.S. 366 (1973).
195. Reply Brief, note 192, supra, at 14.
196. Applicant's Reply Brief on the Effect of Determinations by the Federal Power Com-

mission, at 5 (March 5, 1973).
197. Id. at 12.
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that therein both the Court and the Commission had concluded that inter-
connection was required. "Thus, the Otter Tail opinion tells us nothing
about a situation where the Commission, acting within the ambit of its
regulatory responsibilities, has rejected a claim being presented to the
antitrust enforcement agency. It is that situation which is being presented
to this Board."'9 8

After considering the contentions of the two parties, the ASLB deter-
mined that

absent a particular offer of proof we are in no position to make a definitive
ruling now which would exclude whole areas of evidentiary material with-
out knowing of what such material consists. Clearly, our task is a different
one from those presented to the State and other Federal agencies. While
we intend, as we must, to give due deference to their findings and conclu-
sions, we are bound to ascertain whether such findings and conclusions
create in the particular instance a bar to our consideration before we
exclude any particular offer of proof."'

On October 9, 1973, Duke moved to stay depositions pending a review
of the nexus issue in light of the opinion rendered by the Commission in
Waterford.200 As in Midland when the same issue arose, the ASLB re-
quested briefs discussing the impact of the decision on this proceeding.
The Department's position, as might have been expected, was similar to
the position it took in the Midland case. 20' It contended that the "situation
inconsistent" was that Duke had monopolized the wholesale-for-resale
firm-power market over a large area of the Piedmont Carolinas and used
its monopoly power to restrict competition in the retail-distribution firm-
power market in that area. Furthermore, through ownership of coordinat-
ing facilities, Duke had precluded other utilities from installing nuclear
units necessary to become actual rather than potential competitors of
Duke in the wholesale-for-resale firm-power market, thus preserving its
monopoly. Duke's activities under the license were stated to be the market-
ing of electric power through its system and the regional power pools. The
Department found the proper nexus based on the following facts: the power
from nuclear facilities will be one-third of the power generated by Duke in
1977; the nuclear power will strengthen and expand Duke's sytem; Duke
refuses to allow access to the nuclear power facilities; the strengthening
and expansion of Duke's system will increase Duke's future ability to in-
stall and obtain low cost power from large units; and thus Duke will in-
crease its competitive advantage. The Department noted that the Atomic

198. Id. at 13-14.
199. Prehearing Order Number Six, at 21 (March 22, 1973).
200. Applicant's Motion to Stay Depositions Pending Review of Issues (Oct. 9, 1973). The

opinion in Waterford, Memorandum and Order, is quoted extensively in text accompanying
notes 62-65, supra.

201. Notes 163-64, supra.

[Vol. 26



NUCLEAR REGULATORY COMMISSION

Energy Act merely requires that a pre-existing situation inconsistent with
the antitrust laws be maintained by the applicant's activities under the
license. 0

The regulatory staff's brief emphasized that the presence of the requisite
nexus is a factual determination requiring the consideration of the impact
which the nuclear facility will have on the commercial operation of Duke,
namely: the system generating capacity; the system generating reserves;
the system generating reliability; the capacity and energy available for sale
to Duke's customers and other utilities; and the capacity and energy for
emergency support of other utilities. Other factors which must be consid-
ered in determining whether the proper nexus is present relate to the
functional changes required by the commercial operation of the nuclear
facilities. The staff concluded that an analysis of these factors showed that
the nuclear facilities would substantially enhance Duke's competitive posi-
tion and therefore would maintain and exacerbate a situation presently
inconsistent with the antitrust laws. 20 3

Duke argued that the impact of Waterford was to narrow the scope of
inquiry to the adequacy of the access to the nuclear facility. But there
would be no limits on the antitrust inquiry in section 105 proceedings if
the Department's view prevailed. For marketing of power from the nuclear
plant is always commingled with the marketing of all the system's power.
"Thus all aspects of marketing are proper subjects for inquiry and the
Commission is thrust into an unlimited inquiry into all alleged anti-
competitive practices in the utility industry, precisely the inquiry said by
the Commission to be unauthorized. ' '2

0
4

In ruling on the applicant's motion to limit the scope of the proceedings
in light of the Waterford opinion, the ASLB noted that it

will of course be ever mindful that a meaningful nexus must be established
at the evidentiary hearings before any decision can be entered. But the
Board has determined that it must permit the discovery to continue as
scheduled if it is to permit the parties to fully present the circumstances
about which the AEC has said: The proper scope of antitrust review turns
upon the circumstances of each case.25

Based on the preliminary results of the discovery and in preparation for
the hearing, the ASLB announced the final statement of sub-issues for
purposes of the hearing. The issues which were listed covered a wide spec-
trum, including those relating to the applicant's structure; the structure

202. Brief of Department of Justice to Assist Board in Determining Impact of Commis-
sion's Memorandum and Order (AEC Doc. No. 50-382A) Upon this Proceeding (Oct. 23,
1973).

203. Staff Position on the Question of Nexus (Oct. 23, 1973).
204. Applicant's Memorandum on the Impact of the Louisiana Power & Light Order, at

5 (Oct. 23, 1973).
205. Prehearing Order Number Eight, at 4 (Oct. 25, 1973).
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of the relevant market; the applicant's market power; the effect of federal,
state, and local laws and other government regulation; the potential com-
petition; the effect of the market structure on retail competition; the appli-
cant's wholesale rate schedules; the absence of access to coordination by
the small electric systems; the applicant's alleged monopolization of the
electric power supply; the alleged price squeeze on its wholesale customers;
the attempts to prevent the establishment of alternative bulk power facili-
ties; the attempt to prevent coordination among other utilities; the alleged
refusal to coordinate with other utilities in Duke's reserve sharing con-
tracts; the allegations of sham litigation; the relationship between the
situation inconsistent and the applicant's activities; and the conditions
which ought to be imposed on the permits and licenses in question."'

Shortly before the hearing, the Department, the regulatory staff, and the
applicant agreed among themselves to certain commitments and proposed
license conditions. The essentials of the agreement require the applicant
to interconnect and coordinate reserves, discuss load projections and
system development plans with neighboring entities, sell power on terms
which allow it to recover costs only, and to notify all neighboring entities
of its plans for future nuclear units when such plans reach the serious
planning stage. The applicant is not required to honor commitments relat-
ing to matters other than bulk power supply transactions if better alterna-
tives are available or if to do so would produce certain adverse effects on
the applicant's business. In addition, each party to an interconnection and
coordination arrangement must furnish emergency service and/or sched-
uled maintenance service and maintain a minimum installed reserve. In-
terconnections cannot be limited to low voltage when higher voltage is
available and the sale of partial requirement firm power and energy is
made mandatory. The agreement also includes complicated provisions
dealing with wheeling of power.0 8

C. Louisiana Power & Light Co.2"

The Louisiana Power & Light Co. (LP&L) proceeding differs from the
Duke and Consumers cases previously reviewed in that the grandfather
clause did not apply."' Thus, the construction permit could not be issued

206. Prehearing Order Number Six, at 5-20 (March 22, 1973).
207. Memorandum and Order, at 1 (May 6, 1974). The commitments and conditions were

approved by the Board on May 24, 1974. Order on Joint Motion of the Regulatory Staff of
the AEC and Department of Justice to Place Conditions on Oconee and McGuire Licenses
(May 24, 1974). It was not until May 28, 1974, that the intervenors approved the license
conditions.

208. Letter from William H. Grigg to Thomas E. Kauper (April 26, 1974) (attachment
entitled "Statement of Commitments").

209. Waterford Generating Station, Units 3 and 4, AEC Doc. Nos. 50-382A, 50-383A.
210. See note 217, infra. This case also differed from Duke and Consumers in that the

Attorney General was already investigating possible antitrust violations by Louisiana Power
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pending the termination of the antitrust proceedings. The tactical advan-
tage this gives the proponents of license conditions is obvious. As the
discussion below will indicate, LP&L found that the construction delay
brought about by the antitrust proceedings resulted in substantial hard-
ship and therefore it took various steps aimed at expediting the proceed-
ings.

In its advice letter, the Department reviewed the market power of LP&L
and its competitors and concluded that LP&L owned nearly all of the high
and extra high voltage lines in Louisiana. However, as a result of extensive
negotiations prior to the submission of the advice letter, the Department
stated that if certain license conditions were agreed to, there would be no
need for a hearing:

Applicant has now agreed to accept conditions to the issuance of its con-
struction permit which would provide a good deal, but not all, of the relief
which it might be appropriate to seek against each of the alleged co-
conspirators in such an antitrust enforcement proceeding.211

The conditions which LP&L had agreed to which gave rise to the com-
promise included an agreement to sponsor membership in utility planning
organizations or power pools for the smaller utilities in Louisiana; to trans-
mit unit power where it is a seller on a cost-plus basis; to interconnect and
share reserves on an equalized percentage reserve basis in accordance with
the principles established in Gainesville Utilities Department v. Florida
Power Co. ;212 to sell when available or purchase when needed unit power
or deficiency power at the cost, including a reasonable return, of new power
supply (not an average system cost); to undertake programs of coordinated
development with the smaller utilities in Louisiana; to supply new delivery
points where to do so would not impair LP&L's reliability; and not to
impose, maintain, or enforce any geographical marketing limitations.

Although the Department had stated that a hearing was unnecessary,
several electric utilities and an organization representing several smaller
utilities sought to intervene. The basic allegations were that LP&L en-
gaged in protracted, repetitious, and harassing litigation, public relations
campaigns, and other efforts to prevent the establishment of high voltage
transmission lines by the smaller utilities in Louisiana. The intervenors
argued that because of LP&L's efforts, they were totally dependent on the
applicant for wheeling and coordination services and that they have been
refused or granted such services on unreasonable and discriminatory
terms. They viewed the basic deficiency in the proposed conditions as
being the failure to provide for reasonable and nondiscriminatory access

& Light Co. when the application for the construction permit was filed.
211. Letter from Bruce B. Wilson (Justice Dept.) to Marcus A. Rowden (AEC), at 5 (Aug.

18, 1972).
212. 40 F.P.C. 1227, 41 F.P.C. 4 (1969), aff'd, 402 U.S. 515 (1971).
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by the intervenors to the applicant's transmission lines now in existence.
Some of the intervenors also requested that the applicant sell them an
equity interest in the proposed nuclear units.2"3

Dow Chemical Co. (Dow) also requested to intervene. Dow had an inde-
pendent electricity generating capacity for its facilities in Louisiana and
on occasion had attempted to interconnect with some of the smaller utility
systems but it alleged that LP&L's efforts to deny the interconnection with
other utilities had been successful. Therefore, Dow concluded that LP&L
had made it impossible for Dow to obtain the arrangements required for
economical operation. Dow also noted that the conditions recommended
by the Attorney General were of no value to Dow. 1'

In order to avoid delay, the-applicant requested the Commission to grant
the construction permit for Waterford conditioned on the subsequent find-
ings in the antitrust review proceedings 15 pursuant to the Atomic Energy
Act, section 105(c)(6). 1 The regulatory staff, however, disputed the con-
tention that section 105(c)(6) could be used to achieve the results re-
quested by the applicant. "The very wording of section 105(c)(6) states
that the AEC must make a 'finding' on antitrust matters before consider-
ing 'other factors'. The only section in the Act specifically pertaining to
post-licensing antitrust review is section 105(c)(8) . . .which is inapplica-
ble to this proceeding. ' 21 7 The Licensing Board took the position that the
interim relief requested by the applicant should be denied because of a
substantial difference of opinion which had arisen between the applicant
and the Department with respect to the meaning of the original agreement
pursuant to which the Department recommended that no hearing be
held."'

The most noteworthy aspects of the LP&L case to date have been the
Commission's comments on the nexus issue.2 " The first discussion of the

213. Petition for Leave to Intervene and Request for Hearing by Cities of Lafayette and
Plaquemine, Louisiana (Oct. 2, 1972); Petition for Leave to Intervene and Request for a
Hearing by Louisiana Elec. Cooperative, Inc. (Sept. 30, 1972).

214. Petition of the Dow Chem. Co. for Leave to Intervene and Request for Hearing (Oct.
2, 1972).

215. Answer and Opposition on Behalf of Louisiana Power and Light Co. to Petition to
Intervene and Request for Hearing of Louisiana Elec. Cooperative, Inc. (Oct. 17, 1972).

216. 42 U.S.C. §2135(c)(6) (1973).
217. Answer of AEC Regulatory Staff to the Motion of Louisiana Power & Light Co. for

Expeditious Denial of Petitions to Intervene and Alternative Motion for Issuance of a Con-
struction Permit Not Delayed by Antitrust Consideration, at 4 (Nov. 22, 1972). Section
105(c)(8) is the so-called "grandfather clause." See notes 19, 27, supra. But cf. text accompa-
nying note 107, supra.

218. Memorandum and Opinion of Board with Respect to Petition to Intervene in .an
Antitrust Hearing Relating to Application for Construction Permit at 18 (April 24, 1973). The
ASLB appeared to be working under the assumption that unless all parties to the proceeding
could agree, no permit of license would be issued in advance of the conclusion of the antitrust
hearings.

219. See text accompanying notes 62-65, supra.
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nexus issue in this proceeding came in the context of a ruling on the
petition to intervene. The Commission stated: "[R]egardless of how griev-
ous the situation inconsistent appears to be[, a] meaningful nexus must
be established between the situation and the applicant's 'activities under
the license.' "220

The Commission noted that in order to determine whether the requisite
nexus existed it might be necessary to evaluate the relationship of the
specific nuclear facility to the applicant's total system or power pool, for
example, size, type of ownership and physical interconnections. The Com-
mission continued by declaring that the "activities under the license"
must be analyzed on a case-by-case basis. 22' Thus, the Commission granted
the petition of the cities seeking to intervene but denied the other petitions
subject to review after amendment of the petitions which would more
clearly set forth the requisite showing of nexus.

In a subsequent order the ASLB granted the remaining petitions to
intervene on the basis that a sufficient "situation inconsistent" was al-
lowed and a sufficient nexus was set forth. The "situation inconsistent"
finding was based on the allegation that LP&L had monopoly control over
transmission facilities and large generation units and that it had refused
to wheel, to enter into meaningful reserve coordination agreements, to
enter into new generation facilities coordination, and to permit joint own-
ership of nuclear units. Sufficient nexus was found in the allegation that
the power from the nuclear units would be comingled with power from
other LPIL facilities. "It is argued that this comingling means that the
activities under the proposed license will strengthen the ability of the
applicant to maintain the existing situation or will exacerbate them."m

The Board's approach was rejected by the Commission:

The Board found that "[plower from Waterford will be comingled (sic)
with power from other LP&L generating facilities." That is a truism appl-
icable to all cases; power is not isolated. Such a finding should not be
utilized to support the view that an application to construct one nuclear
plant somehow authorizes an inquiry into all alleged anticompetitive
practices in the electric utility industry. As we have said, alleged anticom-
petitive practices-however serious-which have no substantial connec-

220. Memorandum and Order, at 3 (Feb. 23, 1973), in R.A.I. 73-2, at 48-49.
221. Id.
222. Memorandum and Order of Board with Respect to Petition to Intervene in an Anti-

trust Hearing Relating to Application for Construction Permit (April 24, 1973).
In the same Memorandum and Order the Board set forth the issues to be determined in

the subsequent hearing: (1) Does the applicant have the ability to hinder coordination and
acquisition of nuclear power from the applicant or others by smaller electric entities; (2) will
a situation inconsistent result from such ability; (3) does the applicant's decision not to sell
unit power or ownership shares in the nuclear facilities create a situation inconsistent; and
(4) will the activities under the license create or maintain one or more of the situations
described above.
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tion with the nuclear facility, are beyond the scope of antitrust review
under the Atomic Energy Act.m

Apparently in response to the Commission's discussion of nexus, the
Board issued a memorandum stating that the direct effect of unconditional
approval of the construction permit would be to further and substantially
widen the disparity in power production costs. ' " The Board noted that the
following facts, if proved, would establish the requisite nexus: (1) that
applicant has a monopoly over low cost electrical generation units in the
relevant geographic markets; (2) that control over the bulk power trans-
mission system is essential to creation of a monopoly; (3) that the appli-
cant is attempting to acquire a monopoly in coordination reserve power
sales; (4) that the application has attempted to hinder construction of bulk
power and coordinating power transmission systems in order to maintain
its monopoly; (5) that the construction of the nuclear units would maintain
the monopoly by providing LP&L with the ability to serve the increasing
demands of present customers and the demands of new customers; and (6)
that construction of nuclear units would materially assist the applicant in
providing for its own coordination reserve sharing needs without entering
into agreements with the intervenors.

As noted above, a dispute arose between the applicant and the Depart-
ment over the interpretation of the conditions previously agreed to by the
applicant.m The Department subsequently stated that due to the appli-
cant's present interpretation of the initial agreement, no agreement in fact
existed and that the Department had decided to be a party to all further
proceedings."

Much of the remainder of the proceeding involved attempts to reach
compromises through negotiation in order to avoid a hearing and to expe-
dite the issuance of the construction permit. On February 25, 1974 the AEC
regulatory staff announced an agreement on certain license conditions.M
The cities of Lafayette and Plaquemine and the Louisiana Municipal Asso-
ciation Utilities Group refused to agree to the conditions. The cities stated
that they would agree to the issuance of a license if (1) ambiguities in the
proposed conditions could be resolved; (2) LP&L would withdraw a
$1,080,000 counterclaim in a suit against the cities based upon the cities'
actions in this AEC proceeding; and (3) any hearing which would follow

223. Memorandum and Order, at 7 (Sept. 28, 1972). For a further discussion of the
Commission's treatment of the nexus issue, see text accompanying notes 62-65, supra.

224. Memorandum and Order of Board with Respect to Petitions to Intervene on Behalf
of Cojan Elec. Power Cooperative, Inc.; Dow Chem. Co.; and Louisiana Municipal Ass'n Util.
Group, at 6-7 (Dec. 10, 1973).

225. See text accompanying notes 211-12, 218 supra.
226. Notice of Department of Justice's Advice (April 27, 1973).
227. Letter from B.H. Vogler (AEC) to A.P. Carter (Feb. 25, 1974).
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would be based only on access to the units.n' The Louisiana Municipal
Association Utilities Group, on the other hand, stated that they required
an inter-connection agreement before they could settle.122 Primarily be-
cause of the failure of all parties to agree to the proposed conditions and
the ambiguities in the language of the conditions, the ASLB refused to
accept them.2'

The ASLB, apparently desiring to expedite the negotiations, set forth
certain conditions which, if agreed to by LP&L, would allow the construc-
tion permit to be issued and the hearings and proceedings terminated.2 1

On November 14, 1974, LP&L agreed to the Board's conditions and on the
same date, the Board issued its initial decision ordering that the construc-
tion permit for Waterford, Unit 3, be issued. 2

1
2

The conditions which allowed the construction permit to be issued pro-
vided for interconnection and reserve sharing on an equalized percentage
reserve basis in accordance with the principles established by the FPC in
Gainesville Utilities Department v. Florida Power Corp. ;2M the purchase
and sale of "unit power" or "deficiency power" at the cost, including a
reasonable return, of new power supply (as distinguished from average
system cost); access of smaller utilities to the nuclear facilities; and trans-
mission of power and energy over the transmission facilities of Louisiana
Power and Light Co. between any two entities in the State of Louisiana
with which it is interconnected and has or will have a transmission sched-
ule in effect.

The Justice Department took an appeal from the initial decision. How-
ever, the appeal was limited to a dispute as to the meaning of only one
condition imposed by the ASLB. The appeal was withdrawn when the
ASLB modified the interpretation of the disputed condition and the con-
struction permit was issued.

V. CONCLUSION

The future direction of antitrust regulation in the nuclear power field
will depend in large measure on the results of the evolution in the structure
of the electric power industry. All evidence indicates that the industry is
headed for continued increases in the size of nuclear generating units and
continued growth of high-capacity connected transmission systems in

228. Answer to Cities of Lafayette and Plaquemine to Motion for Summary Disposition
(March 22, 1974).

229. Answer of Louisiana Municipal Ass'n Util. Group in Opposition to Motion for Sum-
mary Judgment (March 25, 1974).

230. Memorandum and Order (July 24, 1974).
231. Order Denying Applicant's Motion for Summary Disposition of All Issues and Alter-

native Motion for Summary Disposition of Certain Issues (Oct. 24, 1974).
232. Initial Decision (Nov. 14, 1974).
233. 40 F.P.C. 1227, 41 F.P.C. 4 (1969), affd, 402 U.S. 515 (1971).
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order to take advantage of the presently available economies of scale. If
this is so then there will be a corresponding decrease in the likelihood that
smaller systems will be in a position to consider building competing gener-
ating capacity or transmission facilities given the present estimates of
construction costs. The resulting pressures on smaller systems to find ade-
quate alternative sources of power at reasonable rates in order to remain
viable competitors will heighten their desire for access to tranmission serv-
ices and the resultant opportunities for coordination, pooling, and reserve
sharing arrangements. The greater the percentage of total generating ca-
pacity that nuclear units represent, the louder will be the knocks on the
door in the form of petitions to intervene in licensing proceedings by
smaller systems to satisfy their future power needs. The louder the knocks
on the door, the sharper will be the NRC's focus on questions of access to
planned nuclear facilities. The more the demands of smaller systems are
met with resistance by their larger neighbors who deem themselves unable
or unwilling to make requested concessions, the more the NRC will find
itself playing the role of policemen using as a club its antitrust review
powers.

It also seems safe to predict that given the highly professional manner
in which the proceedings to date have been conducted, each case will be
decided on the facts of record. Moreover, the available evidence suggests
that for the present, competitive issues will be viewed in the light of tradi-
tional antitrust standards despite the potential for innovation provided by
the Sperry & Hutchinson decision. As the only cases to have been decided
at any level within or without the NRC were decided on the basis of
stipulated license conditions, it is impossible to predict what effect the
conflicting claims made by the various parties to pending and future con-
tested antitrust review proceedings will have on the resolution of key issues
such as the meaning of "a situation inconsistent with the antitrust laws."
However, the author suspects that the future of the review procedure will
depend, to a large degree, on (1) the experience of those utilities which
voluntarily agree to accept licensing conditions as the price for obtaining
operating permits; (2) a final determination of the nexus issue; and (3) the
effect licensing delays have on potential applicants' plans for constructing
nuclear facilities. Moreover, it is to be presumed that, whatever the out-
come, the Justice Department will maintain its independent right to prose-
cute alleged violations involving licensed nuclear facilities whether or not
an antitrust hearing had been recommended and the NRC will depend on
its continuing power to condition or revoke licenses to monitor future anti-
trust activities among its client systems.
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