ROBINSON-PATMAN: TIME FOR RECHISELING
By

ERWIN

A.

ELIAS*

For almost four decades the Robinson-Patman Act' has been the object
of often vehement condemnation and frequent calls for reform or outright
repeal.' The Act has been denounced as poorly drafted and ambiguous, and
as contradictory and unduly complex.' It has been characterized as anticompetitive in application, if not in conception and design.5 Nevertheless,
this thoroughly discredited price discrimination law remains on the books
as if indeed chiseled in immutable tablets of stone.
It is not the writer's purpose to join the chorus of detractors of a law
which in truth is singularly vulnerable to such disparaging treatment.
Rather the objective of this article is to identify those features of the price
discrimination law which have drawn the greatest criticism and to focus
attention on problems of construction and reconciliation which remain
unresolved by briefly comparing and analyzing the comprehensive proposals by the White House Task Force on Antitrust Policy.' That Commission
*Professor of Law and Associate Dean, Baylor University School of Law. Marquette University (B.S., 1954; J.D., 1956); University of Michigan (LL.M., 1958). Member of the State Bars
of Texas and Wisconsin.
1. 15 U.S.C. §13 (1970). The Act actually consisted of 5 sections (see note 27, infra), but
unless otherwise indicated all reference to the Robinson-Patman Act is intended to mean only
§1 of this Act amending the Clayton Act §2, ch. 323, §2, 38 Stat. 730 (1914).
2. A very partial bibliography includes: Levi, The Robinson-PatmanAct-Is it in the
Public Interest?, 1 ABA ANTITRUST SECTION 60 (1952); C. EDWARDS, THE PmcE DISCRIMINATION
LAW 646-56 (1959); C. KAYSEN & D. TuRNER, ANTI-TRUST PoLIcY; AN ECONoMIC AND LEGAL
ANALYSIS 183-84 (1959); F. RowE, PRICE DISCRIMINATION UNDER THE ROINSON-PATMAN ACT, ch.
17 (1962); Elman, The Robinson-PatmanAct and Antitrust Policy: A Time for Reappraisal,
42 WASH. L. REv. 1 (1966); Rowe, The Robinson-PatmanAct-Thirty Years Thereafter, 30
ABA ANTITRUST SECTION 9 (1966); Austern, Isn't Thirty Years Enough?, 30 ABA ANTITRUST
SECTION 18 (1966). Note also the reports of various study groups whose recommendations are
alluded to or examined throughout this article.
3. "[A] hodge-podge of confusion and inconsistency that any competent, order-loving
" Stedman, Twenty-Four Years of the Robinsdn-Patman
lawyer must find offensive ....
Act, 1960 Wis. L. REv. 197, 281 (1960). The United States Supreme Court observed in Automatic Canteen Co. v. FTC, 346 U.S. 61, 65 (1953), that "precesion of expression is not an
outstanding characteristic of the Robinson-Patman Act," and in FTC v. Fred Meyer, Inc.,
390 U.S. 341, 349 (1968), that "the Robinson-Patman amendments by no means represent
an exemplar of legislative clarity." See also F. RowE, PRICE DISCRIMINATION UNDER THE
ROBINSON-PATMAN ACT 535 (1962), particularly note 4.
4. See, e.g., Note, Eline Kleine Juristische Schlummergeschichte, 79 HARv. L. Rzv. 921
(1966); Austern, Difficult and Diffusive Decade: An Historical Plaint about the RobinsonPatmanAct, 41 N.Y.U. L. REv. 897 (1966).
5. This is perhaps the most damning indictment of the Act and is emphasized to some
degree by virtually every commentator on the Act. In addition to the books and articles cited
in note 2, see notes 163-78, infra, and accompanying text.
6. The Task Force was comprised of a staff director, six law professors, three practicing
lawyers and three economists. Their report is comprised of 7 chapters, 6 appendices and 3
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drafted, and in 1968 submitted to President Johnson a report (The "Neal
Report") 7 calling for substantial revision of the price discrimination law.
The format of comparing and contrasting existing law with the Commission's recommendations has been adopted for several reasons. Many have
called for reform but few have come forward with such concrete, specific
proposals to serve as a framework for discussion of the law and needed
revision.' The Commission's report and recommendations appear to fairly
reflect the consensus with respect to the major shortcomings of the existing
law and therefore are most useful in identifying these undesirable aspects
and effects from the standpoint of antitrust experts. Comparing the provisions of the existing law with the proposed amendments serves to further
pinpoint and illuminate these alleged shortcomings and also affords an
opportunity to examine and evaluate what is perhaps a feasible alternative
statutory scheme. One need not agree with the specific proposals to appreciate that they do represent a reasoned effort to amend the RobinsonPatman Act to conform to what many conceive the public interest demands in the antitrust area, and they are worthy of examination for this
reason alone.
separate statements with Chapter IV and Appendix C containing the discussion and recommendations on the Robinson-Patman Act.
7. The Neal Report is named after the chairman of the Task Force, Phil C. Neal, Dean
of the University of Chicago Law School. The Report is reprinted in 1 JOURNAL OF REPRNS
FOR ANTI-TRUST LAW AND ECONOMICS 633 (1969) and will be hereinafter referred to as REPORT
with pagination from the JOURNAL OF REPmNTS.
8. E.g., the Report of President Nixon's Task Force on Productivity and Competition
(Stigler Report) (1969), reprinted 1 JOURNAL OF REPRmS FOR ANTTrrUST LAW AND ECONOMICS
827 (1969). With respect to the Robinson-Patman Act the Report noted that the Act had anticompetitive effects and called for reform as follows:
In reforming the Robinson-Patman Act, two kinds of amendment are desirable.
First, the general prohibition against price discrimination in Section 2(a) should
be made more supple by broadening the meeting competition and cost justification
defenses so as to make them more readily available for sellers whose price differentials do not stem from a predatory purpose and do not injure competition in the
market place (as opposed to disadvantaging individual firms). Second, the more
absolutist brokerage payments and services prohibitions of subsections (c), (d) and
(e) should be repealed while making clear that the standards of amended subsection
(a) remain applicable to practices that would previously have been treated under
those repealed subsections. The Task Force recognizes the political support that the
Robinson-Patman Act retains in some quarters and the danger that an attempt to
amend the Act might give particular interests an opportunity to add even more
restrictive provisions. As a consequence, some of our members view amendment of
the Act as a long-term, albeit important, reform; others wish to leave it alone.
See also REPORT OF THE ABA COMMISSION TO STUDY THE FEDERAL TRADE COMMISSION 67 (1969)
which on this point confined itself to the following recommendation:
We are persuaded that the time has come for the FTC to initiate a study and
appraisal of the compatibility of the Robinson-Patman Act and its current interpretations to the attainment of antitrust objectives.
One earlier study which does contain specific recommendations is C. KAYSEN & D. TURNER,
ANTI-TRUST POLICY 183-88 (1959).
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It must be emphasized that the writer does not necessarily agree with
or advocate the adoption of all or any of the Commission's proposals. It
should become readily apparent that the proposed amendments leave
many questions unanswered and many of the most vexing issues unresolved. In some respects the proposals would result in greater uncertainty
and clearly the members of the antitrust bar need have no fear that this
source of fee generating litigation would disappear.' Nor will there be an
attempt made in this article to offer solutions or answer questions. It is
intended as essentially an overview of this complex and confused area with
the emphases on posing questions and pointing out conflicts and defects.
In-depth coverage of Robinson-Patman Act law and practice is of course
out of the question. Virtually every word of this statute has engendered
uncertainty and litigation and there are now multi-volume works explaining in great detail what the law is and how it got that way. 1" Because of
the scope of this article the treatment is unavoidably superficial but, hopefully, through the approach taken the reader will gain a better perspective
and understanding of our price discrimination law and its strengths and
weaknesses.
Following is a brief summary and comparison of the purposes, structure
and provisions of the Robinson-Patman Act and the Neal Proposals with
particular emphasis on those proposals which would most drastically modify existing law. First, however, several basic predicates and assumptions
must be examined.
1. Outright repeal of the Robinson-Patman Act is highly unlikely. Regardless of its shortcomings the Act enjoys a sacrosanct status in some
circles and its repeal would simply not be politically expedient." The most
that can be realistically hoped for is congressional amendment at sometime in the near future.
2. Necessary overhaul of the price discrimination law can only be effectively accomplished by congressional action. Certainly some piecemeal
9. "No other comparably
lent fees, and a reputation
Enough?, 30 ABA ANTITRUST
10. E.g., VON KAuNOWSKI,

short Congressional effort has provided as much work, as opuof sorts, for so many lawyers." Austern, Isn't Thirty Years
SECTION 18, 20 (1966).
BUSINESs ORGANIZATIONS, in particular vols. 16 B, 16 C and 16
D (1970) [hereinafter cited as VON KALINOWSKI]; 4 OPPENHEIM & WESTON, THE LAWYER'S
ROBINSON-PATMAN ACT SOURCESOOK (1971). Other works in this area include the widely respected text, F. RowE, PRICE DISCRIMINATION UNDER THE ROBINSON-PATMAN ACT (1962, Supp.
1964) [hereinafter cited as RowE]; C. EDWARDS, THE PRICE DISCRIMINATION LAW (1959); W.
PATMAN, CoMPLETE GUIDE TO THE ROBINSON-PATMAN AcT (1963); KITNER, A ROBINSON-PATMAN
ACT PRIMER, A BUSINESSMAN'S GUIDE TO THE LAW AGAINST PRICE DISCRIMINATION (1970).
11. See RowE 551-55 where the writer documents the continuing support for the Act. In
the author's judgment "it is only realistic to posit that the Robinson-Patman Act, in one form
or another, is here to stay." Id. at 551. But see Keating, Myth, Reality and the Future of
Antitrust, 24 ABA ANTITRUST SECTION 59 (1964) where the writer denounces as myths the
beliefs that the Act is the Magna Carta of small business, that it commands the respect of
the business community or that it is untouchable from the standpoint of amendment.
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reform by judicial or administrative construction is possible but the Act is
sufficiently explicit and detailed to defy broad scale amendment by these
methods. Moreover, the Supreme Court has manifested little inclination
toward harmonizing the provisions of the Act with each other or with other
antitrust laws.'" Nor does the past performance of the Federal Trade Commission (FTC) in Robinson-Patman Act matters inspire great confidence
with the agency's insight and policies. 3 Of course the FTC can and does
change the law's meaning and impact through selective enforcement," but
this method of reform hardly commends itself as a long range solution and
is, in any event, not an available option to the courts in private civil suits
based on the Act.'5
12. E.g., FTC v. Henry Broch & Co., 363 U.S. 166 (1960), a case applying the brokerage
clause, where the following paragraph appears:
It is urged that the seller is free to pass on to the buyer in the form of a price
reduction any differential between his ordinary brokerage expense and the brokerage commission which he pays on a particular sale because §2(a) of the Act permits
price differentials based on savings in selling costs resulting from differing methods
of distribution. From this premise it is reasoned that a seller's broker should not
be held to have violated §2(c) for having done that which is permitted under §2(a).
We need not decide the validity of that premise, because the fact that a transaction
may not violate one section of the Act does not answer the question whether another
section has been violated. Section 2(c), with which we are here concerned, is independent of §2(a) and was enacted by Congress because §2(a) was not considered
adequate to deal with abuses of the brokerage function. Id. at 170.
On the apparent conflict between the price fixing conspiracy doctrine under section one of
the Sherman Act and the verification requirements to establish a Robinson-Patman Act
meeting of competition defense, see note 164, infra.
13. For a devastating analysis of the agency's performance see Rowe, The Federal Trade
Commission's Administration of the Anti-Price DiscriminationLaw - A Paradox of Antitrust Policy, 64 CoLun. L. REv. 415 (1964).
14. See Rowe, Pricing and the Robinson-PatmanAct, 41 ABA ANTrrRusT L.J. 98, 104-08
(1971), pointing out the extent to which the FTC had ceased its Robinson-Patman Act
activity, apparently in response to the Report of the ABA Commission, note 8, supra. From
1936 to 1963 the FTC averaged filing 48 Robinson-Patman Act complaints annually, from
1964 to 1966, 54 complaints annually, from 1967 to 1970, 8 annually, and in 1971, only 2. Id.
at 104 n.34.
15. Civil treble damage actions are predicated upon Clayton Act §4, 15 U.S.C. §15 (1970)
which reads:
That any person who shall be injured in his business or property by reason of
anything forbidden in the antitrust laws may sue therefor in any district court of
the United States in the District in which the defendant resides or is found or has
an agent, without respect to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, including a reasonable attorney's fee.
There has been a sharp upsurge in the number of private damage suits based on RobinsonPatman Act violations and a number of them have been very successful from the standpoint
of damages and attorney's fees. Some of these recoveries are listed in OPPEttnxim & WESTON,
UNFAm TRADE PRACTICES AND CONSUMrER PROTECON 1003-04 (1974) and include the following:
Perkins v. Standard Oil Co. of Cal., 395 U.S. 642 (1969) ($1,298,213 and $289,000 attorney's
fees for trial only); Farmington Dowel Prods. Co. v. Forster Mfg. Co., 421 F.2d 61 (1st Cir.
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3. Price discrimination, more often than not, improves the functioning
of the competitive system and a law which discourages such discrimination
is undesirable from an antitrust standpoint. The Neal Commission
reached this same conclusion and made the following explanatory comments:
Over the years, the Robinson-Patman Act has come to have unintended
and anticompetitive effects. The price discrimination prohibition has discouraged types of price differentials which might have improved competition by lessening the rigidity of oligopoly pricing or by encouraging new
entry:
1. In highly concentrated markets, prices may be rigid and a seller
may hesitate to announce price reductions which would be met immediately by competitors thus minimizing the seller's increase in sales. But he
may be prepared to make concessions to make sales to particular buyers.
Where such price reductions are sporadic and not part of a systematic
pattern favoring large purchasers, they may be the first step toward more
general price reductions.
2. A new or potential entrant to a market may find it necessary to
reduce prices below those of his competitors in particular cases in order
to overcome the inertia of established trade relationships. But the prospective seller may be reluctant to do so if he must take corresponding
reductions to all other purchasers, and he may decide not to enter."
4. In amending the law, Congress must decide whether the law is to be
primarily an antitrust measure or an unfair competition measure aimed at
protecting competitors from unequal treatment and ameliorating the hardships of true competition. 7 It can not be both simultaneously, although
there is of course some overlapping in purpose and application between
these two bodies of law. The destruction of an individual competitor may
have a broader competitive effect. Nevertheless, if the price discrimination
law is to be an antitrust law it must be in harmony with other antitrust
laws and it must ignore the plight of the unfortunate victim of "unfair"
discriminatory treatment where likelihood of injury to competition generally can not be shown.
1969) ($237,300 and $85,000 attorney's fees); Continental Baking Co. v. Old Homestead Bread
Co., 476 F.2d 97 (10th Cir. 1973), cert. denied, 414 U.S. 975 (1974) ($3,145,000 and $290,000
attorney's fees for one plaintiff; $390,000 plus $70,000 for a second).
16. REPORT V-1, 2 in JOURNAL OF REPRINTS 687-88.
17. In this context note that two prominent scholars have placed the Robinson-Patman
Act material in their unfair trade practices casebook rather than their antitrust casebook
because:
The history of its enactment and an analysis of its enforcement experience demonstrate that the principle focus of the statute has been upon assuring equality of
opportunity . . . [tiherefore, Robinson-Patman is logically more related to the
various unfair competition laws ... than it is to other antitrust prohibitions.
OPPENHEIM & WESTON, UNFAIR TRADE PRACTICES, supra note 14.
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5. Under some circumstances preferential treatment can and does adversely affect competition in a particular market or line of commerce and
thus, there is a place in the world of antitrust for a carefully conceived and
drafted anti-discrimination law. Some may question how important this
place is," but such a law should certainly not be limited in its application
by jurisdictional features having no relationship to the objectives of the
law."
I.

SUMMARIES: PURPOSES AND STRUCTURE COMPARED

The original section 2 of the Clayton Act" sought to reach and eliminate
regional price cutting employed by large nationwide concerns for the purpose of destroying smaller and weaker rivals and thereby entrenching their
dominant or monopolistic position. 2' Initially it was held that this law
applied only to primary line injury (to lessening of competition or monopolization in the line of commerce in which the offending seller and its
rivals operate).2 This original purpose clearly survived the 1936 RobinsonPatman Act amendments.Y
Although the section 2 prohibitions were subsequently held to apply to
injury at the secondary level24 (the buyers' level), it was felt by many that
this provision was inadequate to deal with what was looked upon as a new
danger to the competitive system-the rapid growth of large chain stores
and the resulting decline of independents.23 Congress was particularly concerned over the use of the mass purchasing power of these chains to wrest
price and service concessions. It therefore sought to proscribe those devices
by which "large buyers gained discriminatory preferences over smaller
ones by virtue of their greater purchasing power. 26 The Robinson-Patman
Act amendments to section 2 of the Clayton Act consist of 5 subsections
18. Most of the commentators on the Robinson-Patman Act cited herein are hardly impressed with the need for such a law but there are exception. See, e.g., Van Cise, No, Thirty
Years Are Not Enough, 30 ABA AwrrrnusT SECTMON 28 (1966); Jones, An Administrator'sLook
at PrimaryLine Price Competition under the Robinson-PatmanAct, 37 ABA ANTrrRUST L.J.
6 (1968). The Neal Commission felt that "[pirice discrimination has an adverse effect on
competition only in exceptional cases." Rzorr at IV-4, inJOURNAL OF REPRINTS 690.
19. E.g., the interstate commerce jurisdictional requirements; see text accompanying
notes 90 to 106, infra.
20. Clayton Act §2, 15 U.S.C. §13 (1970).
21. RowE 6; see 16B VON KALINOWSKI §21.02 on the background, purpose, and application
of the original §2 of the Clayton Act.
22. National Biscuit Co. v. FTC, 299 F. 733 (2d Cir. 1924); Mennen Co. v. FTC, 288 F.
774 (2d Cir. 1923).
23. FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960).
24. George Van Camp & Sons Co. v. American Can Co., 278 U.S. 245 (1929).
25. There are a number of works dealing with the background, legislative history and
congressional purposes behind the Robinson-Patman Act. ROWE, ch. 1 is frequently cited. See
also the very comprehensive treatment in 16B VON KALNOWSKi, chs. 21, 22.
26. FTC v. Henry Broch & Co., 363 U.S. 166, 168 (1960).

1975]

ROBINSON-PA TMAN

referred to generally (and herein) as sections 2(a) through 2(f).21 Although
the Act is aimed at powerful buyers, somewhat ironically all but one of the
provisions are directed primarily at sellers' conduct. Price discrimination
by a seller is proscribed by section 2(a) and this section together with
section 2(b) govern the jurisdictional scope of the law and the elements
which must be shown to establish a violation. They also contain the three
statutory defenses available to a prima facie case. Sections 2(c), (d) and
(e) deal with certain types of concealed or indirect preferential treatment
deemed to be particularly dangerous and undesirable. These sections prohibit the payment of "dummy" brokerage,2 payment to customers for
services rendered" and furnishing of services to customers.3 Section 2(f)
27. 15 U.S.C. §§13(a)-(f) (1970). There are five sections to the Robinson-Patman Act but
only §1, amending Clyaton Act §2 and §3, are of general importance. See 16B VON KALNOWSKI §21.01. Section 3 of the Robinson-Patman Act, 15 U.S.C. §13a (1970), is an independent criminal statute prohibiting, inter alia, a seller from engaging in territorial price discrimination
for the purpose of destroying competition, or eliminating a competitor in such part
of the United States; or to sell, or contract to sell, goods at unreasonably low prices
for the purpose of destroying competition or eliminating a competitor.
This measure's constitutionality was upheld against contentions it was unduly vague and
indefinite in U.S. v. National Dairy Prods. Corp., 372 U.S. 29 (1963), but it has been seldom
employed by the Department of Justice. See RowE. In Nashville Milk Co. v. Carnation Co.,
355 U.S. 373 (1958) the court held that §3 is not an antitrust law and therefore does not give
rise to treble damage actions. The Neal Commission recommended that §3 be repealed with
two members dissenting. REPor IV-9, in JoutNmAL OF Rmquw 695.
28. That it shall be unlawful for any person engaged in commerce, in the course of
such commerce, to pay or grant, or to receive or accept, anything of value as a
commission, brokerage, or other compensation, or any allowance or discount in lieu
thereof, except for services rendered in connection with the sale or purchase of
goods, wares, or merchandise, either to the other party to such transactions or to
an agent, representative, or other intermediary therein where such intermediary is
acting in fact for or in behalf, or is subject to the direct or indirect control, of any
party to such transaction other than the person by whom such compensation is so
granted or paid. Robinson-Patman Act §2(c), 15 U.S.C. §13(c) (1970).
29. That it shall be unlawful for any person engaged in commerce to pay or contract
for the payment of anything of value to or for the benefit of a customer or such
person in the course of such commerce as compensation or in consideration for any
services or facilities furnished by or through such customer in connection with the
processing, handling, sale, or offering for sale of any products or commodities manufactured, sold, or offered for sale by such person, unless such payment or consideration is available on proportionally equal terms to all other customers competing in
the distribution of such products or commodities. Robinson-Patman Act §2(d), 15
U.S.C. §13(d) (1970).
30.That it shall be unlawful for any person to discriminate in favor of one purchaser
against another purchaser or purchasers of a commodity bought for resale, with or
without processing, by contracting to furnish or furnishing, or by contributing to
the furnishing of, any services or facilities connected with the processing, handling,
sale, or offering for sale of such commodity so purchased upon terms not accorded
to all purchasers on proportionally equal terms. Robinson-Patman Act §2(c), 15
U.S.C. §13(d) (1970).
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renders it unlawful for a buyer to induce or receive a price discrimination
prohibited by section 2(a). The FTC and the Department of Justice have
concurrent authority to enforce the Act; the former by cease and desist
orders31 and the latter by civil suit for damages and injuctive relief.3 2 The
Clayton Act is not a criminal statute and thus a violator need not fear
criminal prosecution. However, the offender is subject to the potentially
catastrophic sanction of a treble damage recovery-by a private claimant.,
As indicated previously, the Neal Commission felt that the existing law
has had an undesirable anti-competitive effect and has impaired competition and new methods of distribution in many respects.M In the words of
the Commission: "A statute designed to restrict price discrimination must
therefore be narrowly drawn, so that the important benefits of price discrimination will not be lost in an excessive effort to curb limited instances
of harm."35 The goal of the Commission was to devise a statutory scheme
applicable both to alleged primary line and secondary line injury. The
proposed law would remain an amendment to the Clayton Act and the
scheme of enforcement therefore would not change. The suggested revision
is comprised of nine subsections.36 Subsection (a) defines the jurisdictional
scope of the law and covers all discrimination within its embrace, including
those species of preferential treatment now dealt with separately in sections 2(c), (d) and (e) of the Robinson-Patman Act. The proposed subsection (b) is devoted exclusively to defining competitive injury for purposes
of the law of price discrimination. Subsections (c), (d) and (e) provide for
the statutory defenses to a prima facie violation. Subsection (f) excludes
refusals to deal from the law's coverage in most situations and (g) contains
the provisions relating to buyers' liability. Subsection (h) contains provisions limiting the power of the FTC to add to or modify the price discrimination law. Finally, proposed subsection (1) imposes a time limitation on
how long injunctions and cease and desist orders shall remain in effect.
For the purpose of contrasting and analyzing the existing and the recommended provisions, the two statutory schemes can be conveniently divided
into and treated in three categories-the prima facie seller violation, the
defenses available and buyer liability. The discussion of each category37 is
31. 15 U.S.C. §21(a) (1970), authorizes the FTC to enforce the Robinson-Patman Act. See
RowE, ch. 16 for discussion of FTC procedures and sanctions in enforcing the Act.
32. Injunction suits are authorized by §15 of the Clayton Act, 15 U.S.C. §25 (1970), and
damage actions by §4A of the Clayton Act, 15 U.S.C. §15A (1970). As a practical matter the
Department of Justice has ignored the Robinson-Patment Act. See D. BAUM, THE RoBINSONPATMAN AcT: SUMMARY AND COMMENT 112 (1964).
33. See note 15, supra.
34. See text accompanying note 16, supra.
35. REPORT IV-4, in JOURNAL OF REPRINTS 690.
36. With the exception of subsection (1), all these subsections are reprinted, with minor
omissions, in the three "Side by Side Comparison Charts" or elsewhere in the text of the
article.
37. The Robinson-Patman Act §2(a), ch. 592, §2(a), 49 Stat. 1526 (1936) and the proposed
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preceded by a side by side comparison chart which should enable the
reader quickly to examine and compare corresponding provisions. The
proposals relating to the first category are the most significant and the bulk
of the article will be devoted to this area.
]I.

A.

PRIMA FACIE SELLER VIOLATION

Side By Side Comparison Chart

Robinson-Patman Act
Neal Commission
"That it shall be unlawful
"That it shall be unlawful
for any person (§ 2(a))
for any person (a)
(Jurisdictional-interstate commerce)
engaged in commerce, in the
course of such commerce...
where either or any of the
purchases involved in such
discrimination are in commerce (§ 2(a))

in the course of commerce (a)

(Discriminatory terms)
either directly or indirectly to discriminate in
price." (§ 2(a))
Section 2c-Brokerage payments.
Section 2d-Payment for services or facilities furnished by customer.
Section 2(e)-Furnishing promotional services

to discriminate, either directly or indirectly in the
exaction of consideration" (a)

(Transactions Covered)
"in price
between different purchasers
of commodities

of like grade and quality"

"in the exaction of consideration
for the sale, lease, transfer or
provision
of any commodity or service
where (i) the two or more
transactions involved in the
discrimination involve commodities or services of like
grade and quality." (a)

act both contain provisions limiting the application of the law to sales for use, consumption
or resale within the jurisdiction of the United States. These provisions are omitted below.
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"And provides further, that
nothing herein contained
shall prevent persons engaged in selling goods,
wares, or merchandise in
commerce from selecting
their own customers in
bona fide transactions
and not in restraint of
trade." (§ 2(a))
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"Nothing herein contained
shall prevent any other
person from refusing to
deal with any other person.
Provided, however, that the
offer to deal on discriminatory terms shall be treated
as a completed transaction for
the purpose of according relief under this section." (f)

(Competitive Injury)

"and where the effect of
such discrimination may
be substantially to lessen
competition or tend to
create a monopoly in any
line of commerce, or to
injure, destroy, or prevent competition with any
person who either grants
or knowingly receives the
benefit of such discrimination, or with customers of
either of them." (§ 2(a))

"(iii) the effect of the discrimination may be substantially to lessen competition
or tend to create a monopoly
in any line of commerce" (a)
Subsection b, reprinted below, detailing under what
circumstances a discrimination
will have the proscribed competitive impact.

(Burden of Proof)
"Upon proof being made, at
any hearing on a complaint
under this section, that
there has been discrimination or services or facilities furnished the burden of
rebutting the prima facie case
thus made by showing justification shall be upon the
person charged with a
violation of this section,
and unless justification
shall be affirmatively shown
the Commission is authorized
to issue an order terminating
the discrimination." (§2(b))

No comparable provision
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B.

Competitive Injury

Any study of the criticisms of the Robinson-Patman Act and proposals
for revision should start with the most important and controversial issue
regarding the Act-the determination of what constitutes the likelihood of
competitive injury at some level or line of competition protected by the
statute. Following the Supreme Court decision in Utah Pie v. Continental
Baking Co.3" commentators expressed grave concern that actual or possible
injury to an individual competitor is being equated with injury to competition under the Act and that by thus protecting individual competitors the
Act, as applied, discourages the very competition the antitrust laws are
intended to foster." The Neal Commission obviously shared these concerns
and conclusions as its most elaborate and far reaching recommendations
deal with the difficult "competitive injury" concept. In its report and
recommendations the Commission sought to insure that the emphasis
would be on the overall competitive situation rather than on the individual
competitor and that all forms of preferential treatment covered by the law
would be subject to the same tests. Accordingly, the proposed revision
deletes the language "or to injure, destroy, or prevent competition with any
person" 0 in part because "it tended to focus the attention of courts and
inforcement agencies upon the plight of individual competitors rather than
the state of competition in the line of commerce affected."'" The obvious
purpose of proposed subsection (b) is to remove the emphasis from injury
to an individual competitor. This is made abundantly clear by the following proviso to this subsection:
Provided, however, that the survival of a competitor is not significant to
the maintenance of competition where, in the line of commerce or area
affected, the number of competitors remaining, or the ease with which new
competitors may enter, indicates that effective competition will not be
suppressed for an appreciable period of time. 2
Typically the legislative history and judicial precedent is ambiguous and
contradictory concerning what possible competitive injury was intended to
render section 2(a) price discrimination unlawful." The requisite competi38. 386 U.S. 685 (1967).
39. See Bowman, Restraint of Trade by the Supreme Court: The Utah Pie Case, 77 YAL
L.J. 70 (1967); Austern, Presumption and PercipienceAbout Competitive Effect under Section 2 of the Clayton Act, 81 HARV. L. REV. 773 (1968); Competitive Injury under the
Robinson-PatmanAct, 37 ABA ANTRMUST L.J. 5 (1968).
40. See Chart I, supra.
41. REPORT C-8, in JOURNAL OF REPRINTS 760.
42. REPORT.
43. Fundamentally, Congress never resolved the latent contradictions of protecting a particular business class from the competitive inroads of modern marketing methods while professing to promote the process of competition. The mixed
marriage between antitrust and NRA gave the Act a split legal personality from
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tive injury is conclusively presumed in cases of false brokerage under section 2(c) and the payment for or furnishing of promotional services and
facilities falling within sections 2(d) and (e)." Under the proposed statutory scheme the transactions covered by these sections would be absorbed
into the general prohibition against direct or indirect price discrimination
and would therefore be unlawful only if the prescribed competitive impact
were shown. This would clearly represent a major and probably most welcomed change in the law. 5
In price discrimination cases based on section 2(a), the complainant"
must establish a reasonable possibility 7 that the discrimination will have 8
adverse competitive impact on the offending seller's line of commerce (primary line) and/or 9 the favored buyer's line of commerce (secondary line)
or the buyer's customers' level (tertiary level). The statute also refers to
discrimination which "may . . . substantially . . . lessen competition or
tend to create a monopoly in any line of commerce."50 This language has
been adopted by the Neal Commission but it has seldom been relied upon
in Robinson-Patman Act litigation and its meaning has thus not been
determined."'
its inception.

ROWE

534.

See compilation of various statements of legislators, six from judicial opinions in 16B VON
KAUNOWSKI 422.02, note 10, supra.
44. See notes 28-30, supra.
45. See notes 113-20, and accompanying text, infra.
46. Referring here to either the FTC, the Department of Justice or a private litigant, see
notes 15, 31 and 32, supra. The burden of proof is the same in all cases. See text accompanying
notes 132-34, infra.
47. This language comes from the opinions in Corn Prods. Ref. Co. v. FTC, 324 U.S. 726
(1945), FTC v. Morton Salt Co., 334 U.S. 37 (1948), and the dissenting opinion in Morton
Salt. Originally there was considerable debate over the distinction between "reasonable possibility" and "reasonable probability," but it now appears that these phrases are employed
interchangeably and the distinction in language is without significance. See RowE 136. The
FTC prefers the "reasonable probability" text. Id. at 138.
48. Proof of causal relationship or nexus between discrimination and injurious impact is
particularly important in primary line injury complaints. See Borden Co. v. FTC, 381 F.2d
175 (5th Cir. 1967), discussed in note 139, infra, but it also is a factor in secondary line cases,
e.g., Minneapolis-Honeywell Regulator Co. v. FTC, 191 F.2d 786 (7th Cir. 1951), cert. denied,
344 U.S. 206 (1952).
49. The same discriminatory sales may adversely affect several lines of commerce simultaneously. The two cases cited in the previous note are illustrative although in both cases no
competitive injury was found. A recent case also illustrates how difficult it sometimes is to
determine which line of commerce is actually involved. See Hampton v. Graff Vending Co.,
478 F.2d 527 (5th Cir.), cert. denied, 414 U.S. 859 (1973).
50. Robinson-Patman Act §2(a), ch. 592, §2(a), 49 Stat. 1526 (1936). The term "substantially" qualified all of the competitive effect language. Insubstantial or temporary effects,
such as diversion of business for a short time, are theoretically insufficient. See AnheuserBusch, Inc. v. FTC, 289 F.2d 835 (7th Cir. 1961); American Oil Co. v. FTC, 325 F.2d 101 (7th
Cir. 1963), cert. denied, 377 U.S. 954 (1964); RowE 139, 163; 16C VON KALrNOWSKI §28.06
distinguishes between "quantitative" and "qualitative" tests in this context.

51.

16C

VON KAUaNOWSKI

§28.04.
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The Act does not distinguish between lines of commerce insofar as the
required proof of competitive injury is concerned but it is generally recognized that alleged primary line injury cases involve different considerations from secondary and tertiary line cases and these two categories warrant separate treatment. The Neal Commission's report and recommendations follow the practice of according such separate treatment and formulating specific criteria of illegality applicable to each category. Subsections
(b)(i) and (ii) deal with alleged secondary line injury and (b)(iii) with
primary line injury.

C. Primary Line Injury
The Neal Commission recommended the following provision setting out
the circumstances under which a discrimination having a primary line
impact would be unlawful:
(b) A discrimination shall be held to have the effect described in
subsection (a) only where: (iii) The person granting the discrimination
is in competition with others serving significantly more limited areas (territories or classes of customers which are relevant lines of commerce), the
discrimination is restricted to one or more such limited areas (representing
a small part of the total area served by the person granting the discrimination), the consideration exacted in such limited areas is less than the
reasonably anticipated long-run average cost of serving those areas (including capital costs), and the discrimination imminently threatens to
eliminate from such a limited area one or more competitors whose survival
is significant to the maintenance of competition in that area."2
The quoted provision would presumably be applicable to all alleged primary level injury cases including classical territorial price cutting, preferential treatment of particular class or classes of customers53 and regional
promotional efforts.54 If a discrimination would not be actionable on the
basis of the prescribed criteria, it would probably be immune from attack
under other antitrust statutes. This is an extremely important aspect of
the amendatory scheme, particularly in connection with the significance
of predatory intent dealt with below. One of the basic premises underlying
the Commission's call for reform rather than repeal was that: "[Rievision
of the Robinson-Patman Act is preferable to its repeal, since repeal would
not preclude the wholesale transfer of Robinson-Patman doctrine to sec52.

REPORT -

, in JOURNALS OF REPRINTS _.

53. These types of price discrimination primary line injury cases are relatively rare. See
16C VON KALINOWSKI §29.04 and cases cited therein. The controversies involving private label
selling to some customers would appear to fall into this category.
54. See National Dairy Prods. Corp., 71 F.T.C. 1338 (1967) involving, inter alia, a twofor-one promotion for jellies and preserves in a particular market. These proceedings are
discussed in Austern, supra note 39, at 785-93.
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tions 1 and 2 of the Sherman Act and section 5 of the Federal Trade
Commission Act."55 It would obviously defeat the purpose of the amended
statute to have price discrimination subject to any other law.
One expressed purpose of the proposed subsection (b)(iii) was to reverse
the result in Utah Pie and a brief examination of the facts and holding of
that case is necessary at this point to appreciate the Commission's attitude. Utah Pie, the plaintiff, was a Salt Lake City concern engaged in the
sale of frozen pies in competition with the three defendants, Pet, Carnation
and Continental Baking, all national concerns selling into Salt Lake City
from California plants. In 1958 Utah Pie had 66% of the local forzen pie
market. When the defendants began to step up competition a price war
broke out with the result that over the next four years prices dropped some
32% while Utahans consumed frozen pies at perhaps a record pace." The
three defendants sold in the Salt Lake City market at lower prices than in
other parts of the country. The Supreme Court concluded thak a prima
facie case of adverse competitive effect had been made out. Each of the
defendants had "contributed to what proved to be a deteriorating price
structure"57 and the erosion of competition. The Court appeared particularly impressed by evidence that the defendants at times sold below cost
during the period in question and by the defendants' general agressiveness.
The Court reached its conclusion in the face of the following facts: The
plaintiff was the dominant factor in the local market when the price war
commenced and was still dominant with a 45% share of the market four
years later; it was the plaintiff which initiated some of the price cuts and
undercut the defendants; and the plaintiff's volume of sales and net profits
increased and its financial condition improved during the period in question. A review of the evidence in this case leads one to wonder, in fact,
whether the defendants didn't have a better cause of action against Utah
Pie than the other way around. Quite apart from the question of the particular plaintiff's injury the Court failed to satisfactorily explain why lower
prices should be equated with adverse competitive effect, either in the
particular fact situation of Utah Pie or in general. Certainly at least one
of the basic purposes of the antitrust laws is to drive prices down to their
lowest possible levels and this is precisely what took place in Salt Lake
City.
It is readily understandable why the holding and the nebulous language 58 of the opinion distressed many commentators. 59 On the face of it
REPORT C-1, in JOURNAL OF REPRNTs 751.
56. During the period of the price war there was a fivefold increase in sale of frozen pies
in the Salt Lake City area. See Austern, supra note 39, at 780.
57. 386 U.S. 685, 690 (1967).
58. "The opinion is intellectually untidy. Its unqualified generalities will undoubtedly
form the basis for future charges to treble damage juries." Austern, supra note 39, at 784.
The author points out that in the NationalDairy Prods. proceeding referred in this note, there
55.
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the Court appeared to protect an entrenched local competitor's near monopolistic position against outside competition0 while making it extremely
dangerous for a seller to lower prices or to engage in a promotional campaign in any part of the country without doing the same thing everywhere.
The Neal Commission's response, however, appears to be fairly subject to
challenge on several counts.
In the first place, the criteria for determining adverse competitive impact set out in the proposed amendment appear to be objective and easy
to apply but this appearance is deceiving, and the meaning of these criteria
is anything but self-evident. What, for example, is a "significantly more
limited area"? What are "reasonably anticipated long-run average costs of
serving [an area]" and by whom and how are these to be determined?
A more basic question relates to the significance of predatory intent in
primary line cases. Competitive injury has generally been presumed where
such intent was found to exist"' and it is sometimes overlooked that the
jury in Utah Pie did find such intent, albeit on the basis of rather equivocal
evidence. 2 Apparently under the Commission's proposal, predatory intent
would no longer be controlling or even relevant. Otherwise, the suggested
revision would fail of its intended purpose-to reverse the principles of
Utah Pie and similar cases. This conclusion is supported by the following
brief and somewhat ambiguous statement on this matter by the Commission:
was an "81-page initial decision, a 40-page majority opinion, 19 pages of concurring statements, and 18 pages of dissent" with everyone drawing support from Utah Pie. Id.
59. In addition to the articles cited in note 39, supra, see McNamee, TerritorialPrice
DiscriminationUnder the Robinson-PatmanAct, 37 GEo. WASH. L. REv. 293 (1968); Murray,
Injury to Competition Under the Robinson-Patman Act: Futility Revisited, 29 U. Prrr. L.
REv. 623 (1968).
60. See also the dissenting opinion of Justice Stewart in Utah Pie: "I cannot hold that
Utah Pie's monopolistic position was protected by the federal antitrust laws from effective
price competition, and I therefore respectfully dissent." 386 U.S. at 706.
61. FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960); RoWE 144-50 and authorities cited
therein.
62. The majority noted that "there was some evidence of predatory intent with respect
to each of these respondents." 386 U.S. at 702. In the case of one defendant, Pet, the court
stated:
As an initial matter, the jury could have concluded that Pet's discriminatory
pricing was aimed at Utah Pie; Pet's own management, as early as 1959 identified
Utah Pie as an "unfavorable factor," one which "d[u]g holes in our operation" and
posed a constant "check" on Pet's performance in the Salt Lake City market.
Moreover, Pet candidly admitted that during the period when it was establishing
its relationship with Safeway, it sent into Utah Pie's plant an industrial spy to seek
information that would be of use to Pet in convincing Safeway that Utah Pie was
not worthy of its custom. . . . But even giving Pet's view of the incident a measure
of weight does not mean the jury was foreclosed from considering the predatory
intent underlying Pet's mode of competition. Id.
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No reference is made to "predatory intent" and none of the standards
specified calls for a finding on the issue of "predatory intent." Interpretations of intent are particularly perilous in this area and, as illustrated by
the Utah Pie case, the concept may be manipulated to support improper
results."
The Commission's reservations are probably justified and it may be that
eliminating intent as an element in determining legality is necessary to
obviate the possibility of more Utah Pie decisions. Nevertheless, it would
indeed be remarkable if an amended price discrimination law were to
discard as one of the elements of a violation that very type of conduct
which inspired the passage of the original price discrimination law."
If predatory intent would no longer be a factor, the question becomes
whether the Commission did not overreact to Utah Pie and propose a law
which would remove virtually all protection of primary line competition or
competitors. Consider the following hypothetical: With manifested intent
to take over a geographic market, S drops its prices in that market by 10%
for several weeks and then institutes a program of granting buyers in that
market a 15% advertising allowance. As a result of these actions S's sales
volume and share of the market increase substantially at the expense of
its competitors and the financial condition of some of the latter deteriorates sharply. Under the proposed subsection (b)(iii), together with the
proviso," S's conduct would be actionable only if it were established: (1)
that S is a national seller competing in the market in question against
regional sellers; and (2) that the discriminatory sales are limited to one or
more regional areas; and (3) that S is selling under long run cost, and (4)
that there is an immediate threat to the continued survival of competitors,
and (5) that the survival of those particular competitors is significant to
maintenance of competition in that they are not easily replaced over an
appreciable period of time or there are few remaining competitors. Continuous sales at or below cost, obvious predatory intent, diversion of trade
and/or destruction of competitors would all be relatively unimportant fac63. REPORT C-11, in JOURNAL OF Pm'wNers 763. Another decision which confirms the Neal
Commission's conclusions is Continental Baking Co. v. Old Homestead Bread Co., 476 F.2d
97 (10th Cir. 1973), cert. denied, 414 U.S. 975 (1974), where inference of predatory intent was
predicated in part on defendant's share of the market were substantially enlarged.
64. See note 21, supra. Section 2 was aimed at a
common practice of great and powerful combinations engaged in commerce-notably the Standard Oil Co., and the American Tobacco Co., and other
of less notoriety, but of great influence to lower prices of their commodities, oftentimes below the cost of production in certain communities and sections where they
had competition, with the intent to destroy and make unprofitable the business of
their competitors, and with the ultimate purpose in view of thereby acquiring a
monopoly in the particular locality or section in which discriminating price is made.
H.R. REp. No. 627, 63d Cong., 2d Sess. 8 (1914).
65. The proviso is quoted at p. 699, supra.
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tors. Not only would S's conduct not be violative of the proposed price
discrimination law, (as noted above) the effect of that law would also be
to immunize it from Sherman Act prosecution.
The Commission's goal was "that the scope of liability be narrowly
circumscribed"" and certainly the suggested measure accomplishes that
objective with a vengeance. This observation is not intended to be critical.
It is difficult to conceive of a less extreme measure which would still not
unduly discourage competition and particularly one which would remove
the specter of treble damage suits for any seller who contemplates selective
territorial price reductions. Perhaps the answer lies in revising the treble
damage provisions."
D.

Secondary Line

Subsection (b)(i) and (ii.) of the Commission's recommended legislation
embody the requirements for establishing the likelihood of competitive
injury at the buyer's level of commerce and by implication, exclude from
protection of the price discrimination law any other line of commerce.
These proposals read as follows:
(b) A discrimination shall be held to have the effect described in
subsection (a) only where;
(i) The recipient of the benefit of the discrimination is in competition with others not granted the same treatment, the discrimination is
substantial in amount, and the discrimination is part of a pattern which
systematically favors larger competitors over their smaller rivals; or
(ii) The recipient of the benefit of the discrimination is in competition with others not granted the same treatment, the discrimination
is substantial in amount, and the discrimination imminently threatens to
eliminate from a line of commerce one or more competitors whose survival
is significant to the maintenance of competition in that line of commerce;68
Paragraph (b)(i) is intended to and apparently does codify the principles
which have emerged from cases such as FTC v. Morton Salt Co.69 Competitive injury may be inferred where there is systematic, long-term discrimination between competing buyers in an industry marked by keen competition and tight profit margins.70 In these situations it has not been necessary
66. REPORT C-11, in JOURNAL OF REPRTms 763.
67. With the decline in FTC prosecutions, see note 14, supra, the treble damage action is
rapidly becoming the primary sanction in this area. It has been suggested that the very
opposite development would be most desirable with the FTC proceeding under §5 of the
Federal Trade Commission Act with a private treble damage action following a successful
prosecution. See Austern, supra note 39, at 789.
68. REPOaRT ,in JOURNAL OF RFiRS -.
69. 334 U.S. 37 (1948).
70. ROWE 181.
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to show diversion of customers from the disfavored purchasers and the
inference has been drawn even in the face of testimony from such purchasers that they were not affected. 7
The classical example of systematic discrimination is the graduated
volume discount functionally available only to large buyers. In Morton
Salt, for example, prices ranged down from a $1.60 per case for less than
carload purchases to $1.35 per case for the five buyers purchasing 50,000
or more cases per year. Such volume discounts would still be dangerous
under the Commission's proposed law, although an easier to establish cost
justification defense would have a bearing here.72 Systematic preferential
treatment in terms of unearned brokerage payments, advertising and promotion allowances and furnishing of special services and facilities would
presumably also be covered by paragraph (b)(i). Note, however, there
might be some difficulty determining whether and to what extent such
preferential treatment as nonproportional payments for advertising or discriminatory delivery practices will constitute price discrimination within
the meaning of the Commission's proposals.73 These provisions of the proposed act dealing with systematic discrimination may well be the only ones
having any real deterrent effect on discriminatory pricing.
Subsection (b)(ii) is addressed to sporadic short term discriminations
such as those which typically occurred during retail gasoline price wars
where a producer would grant a price allowance to jobbers or retailers in
the affected area. As the law now stands the FTC may take the position
that competitive injury can be inferred alone from the substantiality of the
discrimination7" and a court in a treble damage action might hold, in
effect, that a plaintiff has established both a prima facie case of competitive injury and also his right to at least three times the amount of the
discrimination merely by showing the discriminatory sales. 5 Perhaps the
danger of such a holding is exaggerated but it does exist and clearly it
would be wholly eliminated by the suggested provision. It is, in fact, difficult to conceive of a short term discrimination which would be actionable
71. United Biscuit Co. v. FTC, 350 F.2d 615 (7th Cir. 1965), cert. denied, 383 U.S. 926
(1966).
72. See notes 143-59, and accompanying text, infra.
73. See text accompanying notes 81-83, infra.
74. See FTC v. American Oil Co., 377 U.S. 954 (1964) (Petition for Writ of Certiorari
denied) where the agency took precisely that position; Foremost Dairies, Inc. v. FTC, 348 F.2d
674 (5th Cir. 1965).
75. There exist presently two divergent lines of authority on the measure of damages in a
secondary line injury case. One view is that the unfavored purchaser is entitled to at least
the amount of the discrimination, trebled. See Fowler Mfg. Co. v. Gorlick, 415 F.2d 1248 (9th
Cir. 1969), cert. denied, 396 U.S. 1012 (1970). The other view is that the plaintiff must
establish his damages and is not automatically entitled to anything. Enterprise Indus. Inc.
v. Texas Co., 240 F.2d 457 (2d Cir.), cert. denied, 353 U.S. 965 (1957). Gass, PrivateEnforcement of the Robinson-PatmanAct: The Damage Controversy, 15 ANmrusw BuLL. 153 (1970).

19751

ROBINSON-PA TMAN

707

under the proposed legislation. That this was the objective of the Commission is evident from the following comment from the report:
Where the discrimination represents an ad hoc response to a particular
competitive situation rather than a systematic pattern, a more stringent
standard is made applicable. In order to foster and preserve flexibility in
pricing, such discriminations are made unlawful only if (1) they imminently threaten to destroy one or more competitors, (2) the demise of such
competitor(s) will significantly impair competition at the buyer level by
leaving less than an adequate number of competitors at that level, and
(3) entry of new competitors at the buyer level is not relatively easy. The
emphasis here is on the state of competition at the buyer level rather than
the preservation of individual buyers. This marks a radical departure from
existing practice, which at times has based "secondary line" violations
upon nothing more than substantial price differentials.7"
Those who have argued that a price discrimination law must be a part
of and harmonized with the antitrust laws should be pleased with the more
stringent standard for "run-of-the-mill" secondary line price discrimination. However, the proposed amendments may have intended or unintended consequences not as readily acceptable. Some of these are, briefly:
1. The amended act would apparently protect only priary and secondary line competition and injury to other lines would not be cognizable,
either for purposes of meeting the competitive injury requirement or conferring standing upon an injured party. Subsection (a) of the proposed
legislation refers generally to competitive injury "in any line of commerce"
but subsection (b) qualifies this broader language and limits "any line" to
either the primary or secondary line. Under the Robinson-Patman Act a
discrimination might violate the act where the only possible competitive
injury is at the tertiary level or beyond. The customers of the disfavored
buyers might be in competition with the customers of the favored buyers
and if the lower price was passed on to the latter group, they would have
a competitive edge over their rivals buying through the disfavored buyers.
The recent decision of the Supreme Court in Perkins v. Standard Oil Co.
of California" can be interpreted as further expanding the reach of the Act
to cover fourth line injury.7
The proposed revision would also tend to clarify some existing confusion
with respect to the question of who has standing to prosecute a civil suit
for damages predicated on a Robinson-Patman Act violation. The Perkins
76. REPORT C-10, C-11, in JOURNAL OF REPRINTS 762-63.
77. 395 U.S. 642 (1969).
78. In Perkins, the defendant, Standard Oil Co. of Cal., sold gasoline at lower prices to
Signal than to Perkins, an independent wholesaler/retailer. Signal in turn sold to a subsidiary, Western Highways and the latter resold to Regal. The Perkins retail stations competed
with Regal which, in one sense, was a "fourth-line" entity. The decision is analyzed in
ROCKEFELLER, ANTITRUST QUESTIONS AND ANSWERS 272-75 (1974).
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decision appeared to substantially liberalize the law in this regard by
permitting somebody other than a primary-line victim or a secondary line
disfavored buyer to sue for damages." Presumably this aspect of the
Perkins case would also be nullified by the proposed revision.
2. Preferential treatment of the type now almost illegal per se under
sections 2(c), (d), and (e) of the Robinson-Patman Act8N would, under the
proposed act, be virtually immune from attack provided only that the
seller did not, over an extended period, systematically grant such treatment to favored buyers. To say the least this would represent a drastic
change in existing law. Under what circumstances, for example, would a
seller's participation in a buyer's promotional program conceivably have
or threaten to have the devastating impact required by subsection (b)(ii)?
Most of the precedents in this area involve just such instances of sporadic
preferential treatment, sometimes of a very de minimus nature."
It is perhaps desirable that no danger of illegality attach to most such
transactions unless there is a course of systematic preferential treatment,
covered by proposed subsection (b)(i). Nevertheless, the proposal under
consideration appears to have one very serious loophole. Under the proposed act it would seem that a large volume chain store buyer could with
impunity demand special allowances and services from the numerous sellers it deals with and thereby obtain and enjoy a competitive advantage
over rivals unable to command equal treatment. It can hardly be denied
that if such buyer conduct were permitted, injury to the buyer's line of
commerce would be almost inevitable. It was this very thing that Congress
had in mind in enacting the Robinson-Patman Act. Yet, the amended act
would appear to leave such conduct untouched.
Perhaps this undesirable result could be avoided by rewriting or construing subsection (b)(ii) to provide that the cumulative effect of different
sellers' preferential treatment would be recognized for purposes of meeting
the injury to competition requirements. This too would have drawbacks in
that the individual seller would be forced to act at his peril when granting
an allowance, never knowing whether his contribution might be the "final
straw" which triggers the suggested cumulative effect clause. Be that as it
may, an amended discrimination law which would permit large buyers to
regularly receive preferential treatment from different sellers would cer79. But see Bolick-Gillman Co. v. Continental Baking Co., 206 F. Supp. 151 (D. Nev.
1961) and Klein v. Lionel Corp., 237 F.2d 13 (3d Cir. 1956), both to the effect that only
a competitor or purchaser can sue. In Perkins, the Court, without discussion, permitted an
individual who was the majority stockholder in two corporations to sue for this damage
resulting from injury to the corporations.
80. -These provisions, reprinted in notes 28-30, supra, are discussed infra;see text accompanying notes 113-120, infra.
81. E.g., Atlanta Trading Corp. v. FTC, 258 F.2d 365 (2d Cir. 1958), and see cases cited
in Rowe, The Federal Trade Commission's Administration of the Anti-Price Discrimination
Law-A Paradox of Antitrust Policy, 64 COLUt. L. Rzv. 415 (1964).
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tainly be the object of harsh criticism and demands for reform."2
3. Under existing law a seller who deals directly with buyers at two or
more levels of distribution may find himself in a precarious position under
either section 2(a) or section 2(d) of the Robinson-Patman Act should he
differentiate between classes of buyers in his pricing or granting of promotional allowances. Such dual distribution is of course a common practice.
A seller (S)may distribute his products through independent wholesalers
(M) and also sell directly to retailers (R) and/or ultimate consumers. Normally S may grant a "functional discount" to Wand perhaps R, reflecting
the distributive services and functions performed by these middlemen.
Although not expressly accepted by the Robinson-Patman Act, such functional discounting will generally not have an adverse effect on competition
and is therefore relatively safe, provided that the higher discounts are
given to buyers higher in the distributive ladder.n In the example above,
W would be entitled to a higher discount than R. If R were given the higher
discount it would theoretically be difficult for W's customers to compete
with R because their cost would reflect both W's higher cost and W's profit
margin.
At one time the FTC maintained that a seller granting a functional
discount would, in effect, have a duty to police the wholesaler's pricing
practices to insure that buyers from that wholesaler would not pay lower
prices (by virtue of the wholesaler passing on the discount) than would the
retailers buying direct from the seller.u Because of Sherman Act problems
the FTC abandoned this position some years ago85 but, inexplicably, the
Neal Commission was most concerned over this
perversion of antitrust policy ... (whereby) a producer, granting a functional discount, might be obliged to police the resale price of its distributors in order to assure that they did not undercut the producer in its sales
to competitors of the distributors' customers."
The Commission was apparently so preoccupied with this no longer
important "perversion" that it totally ignored one of the more vexing and
controversial issues in this area-how to classify and treat a vertically
integrated buyer operating at two or more levels. By way of illustration,
assume Seller (S)grants wholesalers a 10% functional discount and also
82. Particularly since the FTC has been criticized for not proceeding against large buyers
and the trend is toward curbing the activities of such buyers. See Symposium on Private
Labeling and Power Buying Under the Robinson-Patman Act, 39 ABA ANTrrsusT L.J. 833
(1970).
83. RowE 174.
84. Standard Oil Co. v. FTC, 173 F.2d 210 (7th Cir. 1949), rev'd on other grounds, 340
U.S. 231 (1951).

85. Rowe 200.
86.

REwPoRT C-889, in JOURNAL

OF RssmNTS

760-61.
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sells direct to retailers without any discount. R is a large retailer/wholesaler
performing all wholesale distributive functions with respect to products it
purchases for resale. May S grant R the 10% functional discount? The FTC
answer would probably be negative on the basis that R is performing the
distributive function on its own behalf and R must be treated as simply
another retailer.8 7 As noted above, the Neal Commission did not address
itself to this matter and the amended statute furnishes no guidance.
Another dual distribution problem has resulted from the decision in FTC
v. Fred Meyer, Inc. ss which established the principle that when a seller
grants promotional allowances to direct buying retailers, he must make
these same allowances available on proportionately equal terms to all retailers selling the product involved, including those known or unknown
retailers who purchased them through intermediaries."9 In essence, both
direct and indirect buying purchasers are considered to be "customers"
entitled to proportionately equal terms for purposes of section 2(d) of the
Robinson-Patman Act.
It is not clear how the proposed amended act would effect functional
pricing and the Fred Meyer doctrine, aside, from the competitive injury
requirement which alone would probably immunize most functional pricing and sap all the vitality from the Fred Meyer doctrine. In subsection
(b)(i) and (ii) the proposed measure refers to the "recipient" of the discrimination and "others not granted the same treatment" who are in competition with the "recipient." This language is subject to different interpretations and an indirect buying retailer could, for example, be one of the
"others not granted the same treatment" and therefore be one to whom the
seller owed some duty. Probably this is not the construction intended by
the Neal Commission. The whole thrust of the amended statute and particularly subsection (b) is that a seller owes a duty of equal treatment only
to those with whom he deals directly and then only if they are in competition with each other. Functional discounts would thus be completely outside the amended act since the different levels of customers receiving or
not receiving them are not in competition with each other. The seller,
moreover, would owe no duty whatsoever to a party who purchases through
an independent intermediary, thus nullifying the principle established in
Fred Meyer.
87. Mueller Co. v. FTC, 323 F.2d 44 (7th Cir. 1963), cert. denied, 377 U.S. 923 (1964);
Purolator Prods., Inc. v. FTC, 352 F.2d 874 (7th Cir. 1965), cert. denied, 389 U.S. 1045 (1968);
OPPENHEIM & WESTON, UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION 878-88 (1974) and
authorities cited therein, particularly note 32, at 878; 16C VON KAUNOWSKI §30.02(2).
88. 390 U.S. 341 (1968).
89. In response to the Fred Meyer decision the FTC amended 16 C.F.R. §240 (1974)
(Guides for Advertising; Allowances and Other Merchandising Payments and Services).
These Guides contain suggestions on how the seller may conform to Fred Meyer as to unknown indirect retailers. See generally Applebaum, PromotionalAllowances and the Fred
Meyer Guides, 42 ABA ANTITRUST L.J. 355 (1973).
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It should be readily apparent why such a disproportionate share of attention has been devoted herein to this competitive injury aspect of the price
discrimination. Both conceptually and from the standpoint of drafting a
meaningful statute, this is the most controversial facet of the law and the
one least susceptible to easy solutions. The Neal Commission was primarily concerned with deemphasizing injury to the individual competitor and
it sought to accomplish this by narrowly defining, perhaps too narrowly,
the type of actual or likely competitive effect which might render a discrimination unlawful. Somewhat paradoxically the majority of the Commission recommended expanding the subject matter scope of the
Robinson-Patman Act.
E.

Jurisdictional-InterstateCommerce

The jurisdictional reach of the Robinson-Patman Act is substantially
limited by stringent interstate commerce requirements and for this reason
probably the vast majority of discriminatory sales are outside of the Act.
The law does not apply unless at least one of the offending sales actually
takes place across state lines. This is the thrust of the statutory language
that "either or any of the purchases involved in such discrimination [be]
in commerce." 0 The Act also requires that the seller be "engaged in commerce" and that the discrimination occur "in the course of commerce" but
these provisions are redundant because if the sales occur in interstate
commerce both of these requirements would be met almost as a matter of
definition. The crucial issue remains whether either the sale to the favored
purchaser or the sale to the unfavored purchaser was in interstate commerce. A large interstate concern selling from a plant within a state to
purchasers within that same state at different prices will not be covered
by this Act regardless of the impact of such discrimination on competition. " The United States Supreme Court has very recently held that goods
sold for use on interstate highways are not sales "in commerce" for purposes of the Robinson-Patman Act." Clearly, the Sherman Act would be
applicable but the Court reaffirmed that Sherman Act standards do not
govern the scope of the Robinson-Patman Act. 3 Even where there are
90. See 16C VON KALINOWSKI, ch. 26, particularly §26.02(2).
91. Bordon Co. v. FTC, 339 F.2d 953 (7th Cir. 1964); Willard Dairy Corp. v. National
Dairy Prods. Corp., 309 F.2d 943 (6th Cir. 1962), cert. denied, 373 U.S. 934 (1963).
92. Gulf Oil Corp. v. Copp Paving Co., U.S. -, 95 S.Ct. 392 (1974).
93. This "in commerce" language differs distinctly from that of §1 of the Sherman Act, which includes within its scope all prohibited conduct "in restraint of
trade or commerce among the several States, or with foreign nations ....
" The
jurisdictional reach of §1 thus is keyed directly to effects on interstate markets and
the interstate flow of goods ... however local its immediate object, a "contract,
combination ... or conspiracy" nonetheless may constitute a restraint within the
meaning of §1 if it substantially and adversely affects interstate commerce... "If
it is interstate commerce that feels the pinch, it does not matter how local the
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discriminatory sales across state lines the discrimination may still not be
actionable where the favored out-of-state purchasers are 4not in competition with the in-state purchaser paying the higher prices.
There is language in Moore v. Meads' Fine Bread Co." to the effect that
in alleged geographical price discrimination cases against an interstate
concern the commerce requirement is met by a showing that interstate
sales were used to subsidize the local price war. Recent lower court cases,
however, have rejected this "underwriting" theory.9 6 A private claimant
may still prevail by invoking the "indirect purchaser" doctrine97 or by
establishing that the particular commodities involved originated outside
the state and remained within the "stream of commerce" while being
resold within the state."8 However, these approaches can be successfully
employed only in rather limited circumstances.
The FTC has apparently not taken a clear cut position on the need for
a sale across state lines as a prerequisite to assuming jurisdiction. Nor is
it settled whether the same jurisdictional standards apply to sections 2(c)
(brokerage), 2(d) (payments for services) or 2(e) (furnishing of services). 99
The first two sections contain the "engaged in commerce" and "in the
course of such commerce" language but not the "purchases in commerce"
language. There is no reference at all to commerce in section 2(e). These
sections are intended to supplement section 2(a) and it would therefore
appear logical to construe them as having the same jurisdictional reach,
but not all cases have arrived at that conclusion. 1
operation which applies the squeeze ....
In contrast to §1, the distinct "in commerce" language of the Clayton and
Robinson-Patman Act provisions with which we are concerned here appears to
denote only persons or activities within the flow of interstate commerce-the practical, economic continuity in the generation of goods and services for interstate markets and their transport and distribution to the consumer. Id. at _ 95 S.Ct. at
398.
See 16C VON KAuNowsKI §26.01(2) for comparison of the Sherman and Robinson-Patman Act
commerce coverage.
94. See Mayer Paving & Asphalt Co. v. General Dynamics Corp., 486 F.2d 763 (7th Cir.
1973) where in a split decision the court upheld the granting of a motion n.o.v. setting aside
a $498,204 verdict and judgment. This was a secondary line injury case.
95. 348 U.S. 115 (1954).
96. The en banc opinion of the court in Littlejohn v. Shell Oil Co., 483 F.2d 1140 (5th
Cir. 1973) thoroughly discusses the applicable precedents. The Supreme Court apparently is
95 S.Ct. 392, n.17
U.S. -,
in agreement. See Gulf Oil Corp. v. Copp Paving Co., (1974).
97. E.g., Hiram Walker, Inc. v. A & S Tropical Inc., 407 F.2d 4 (5th Cir. 1969) where liquor
retailer sought to hold out-of-state manufacturer liable for discrimination by local independent wholesaler distributor.
98. See discussion of concept and precedents in Ford Wholesale Co. of San Jose v. Fibreboard Paper Prods. Corp., 344 F. Supp. 1323 (N.D. Cal. 1972) particularly n. 2, at 1328.
99. See notes 28-30, supra.
100. See Shreveport Macaroni Mfg. Co., Inc. v. FTC, 321 F.2d 404 (5th Cir. 1963), cert.
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It has been contended that Congress did not intend to incorporate such
a restrictive commerce test into the Act and that, on the contrary, it was
contemplated that Sherman Act standards would be adopted in construing
and applying the Act."0 ' Of course the courts have not accepted this position or, at least, have not read it into the Act, and presumably the matter
now has been laid to rest by the holding in Gulf Oil Corp. v. Capp Paving
Co. 102

It should be apparent that the "sale in commerce" requirement of the
Robinson-Patman Act has engendered much litigation over what is essentially an artificial barrier and one which would be relatively easy to remove. The Neal Commission, after referring to the commerce requirement
as "irrational,"' ' recommended adoption of the following language: "That
it shall be unlawful for any person in the course of commerce to discriminate. . . ." The Commission felt that "[tihis gives the section a scope
compatible with the Constitution and consistent with most other provisions of the antitrust laws."'"
The Committee's reference to provisions of the other antitrust laws is
confusing and misleading because different jurisdictional language is used
in the various provisions and the tests of coverage may therefore be different. Perhaps the Committee had in mind the Sherman Act tests' 5 but the
suggested "in the course of commerce" terminology is generally taken from
sections 3 and 7 of the Clayton Act and its meaning there is far from
clear.10 It would appear that a test could be formulated which would not
itself generate uncertainty. Moreover, if the present limitation on jurisdictional reach is indeed irrational, a revision should be more than a step in
denied, 375 U.S. 971 (1964) concerning §2(d); Rangen, Inc. v. Sterling, Nelson & Sons, Inc.,
351 F.2d 851 (9th Cir. 1965) concerning §2(c).
101. The contention is supported by some of the language of H.R. REP. No. 2951, 74th
Cong., 2d Sess. 6 (1936) to the effect that the Act was to reach as far as the Constitution would
permit and was not to be limited to interstate sales. See Note, The Commerce Requirement
of the Robinson-Patman Act, 22 HASTINGS L.J. 1245 (1971); Note, Restraint of TradeRobinson-PatmanAct-Price DiscriminationBetween Two Purely Intrastate Sales by a Corporation Engaged in Interstate Commerce Satisfies the JurisdictionalRequirements of Section I(a) of the Act, 86 HAav. L. Rv. 765 (1973). The contention was raised and rejected in
Bacon v. Texaco, Inc., 503 F.2d 946 (5th Cir. 1974).
102.
__
U.S. -, 95 S.Ct. 392 (1974).
103. REPORT C-4, in JOURNAL OF REPRNmS 756.
104. Id.
U.S.
105. The Sherman Act tests are discussed in. Gulf Oil Corp. v. Copp Paving Co., 95 S.Ct. 392 (1974); See note 90, supra. See also Kane v. Martin Paint Stores, Inc., 5
TRADE REG. REP. (1974 Trade Cases) 75,296 (S.D.N.Y. Oct. 15, 1974), comparing Sherman
and Clayton Act commerce tests.
106. Clayton Act §3, 15 U.S.C. §14 (1970), prohibits certain types of exclusive dealing
arrangements and §7, 15 U.S.C. §18 (1970), is the anti-merger provision. In Gulf Oil, the
Supreme Court alluded to the uncertainty regarding the meaning of the "in commerce"
language of these sections but the Court was not forced to resolve the matter because the
plaintiff had not shown that its local activities had an effect on interstate commerce.
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the direction of rationality. Following this reasoning an amended statute
would be expanded in scope to reach discrimination having the adverse
competitive effect regardless of whether the transactions involved are "in"
or "in the course of" interstate commerce.
F.

DiscriminatoryTerms

Under section 2(a) of the Robinson-Patman Act price difference is synonymous with price discrimination, regardless of the sellers' differing costs
and profit margins in selling to different buyers. 07 S may sell large quantities of a particular product at a fixed delivered price to BI (located in the
same city) and charge the same delivered price to B2 (located halfway
across the continent and buying in smaller quantities). There is no discrimination within the meaning of the Act, despite the fact that S's cost
of manufacture, sale and delivery on B2's purchases is higher and his profit
margin correspondingly lower than in sales to B1. The law imposes no duty
on a seller to pass on the cost saving by lowering its price to a buyer and,
in fact, discourages him from doing so.101
This legal concept of discrimination has been criticized, particularly by
economists,0 9 and at one time the FTC adopted a seller cost or "mill net"
approach with respect to delivered price systems."' Using the illustration
above, the agency in essence argued that to charge B1 and B2 the same
delivered price would discriminate against B1 who would be paying "phantom freight" while all or part of the cost of delivery to B2 would be
absorbed by S. The FTC subsequently abandoned this position in the face
of congressional opposition and because, presumably, it was theoretically
incompatible with the prevailing price difference concept."'
Whatever might be its merits, a profit equalization law would obviously
be difficult to devise and administer and would introduce a totally new
concept and set of duties into this area. The Neal Commission apparently
recognized this and the principle that price difference equals price discrimination was incorporated into the proposed statutory scheme without comment.
One further ramification of the legal price discrimination concept merits
107. FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960).
108. See Adelman, The Consistency of the Robinson-PatmanAct, 6 STA. L. Rav. 3 (1953)
where the writer argues that the Act compels price discrimination by making it risky and
expensive for a seller to pass on cost savings. See also notes 144-56 and accompanying text,
infra.
109. E.g., C. EDWARDS, THE PRICE DISCRIMINATION LAW (1959); ROWE 29-31 and readings
cited therein.
110. The application of the Robinson-Patman Act to basing point and delivered pricing
systems generally is discussed in RowE 87-91.
111. Id. at 90. The Robinson-Patman Act cases dealing with the "Mill Net" theory and
delivered pricing systems generally are collected in 1 OPPENHEIM & WESTON, THE LAWYER'S
ROBINSON-PATMAN ACT SOURCEBOOK 264-333 (1971).
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at least a brief comment. In part because of this concept, discriminatory
marketing practices are not covered unless tied to identifiable sales or
transactions. A seller may, for example, undertake a regional advertising
"blitz" and spend millions in that area with a devastating impact on
competitors and competition generally in a line of commerce. The expenditures may far exceed any short term sales profit return from that area and,
in effect, the products are there sold below cost; a most blatant discrimination from a cost and net profit return standpoint. Yet, because the advertising expenditures are not directly related to sales, neither the existing nor
the proposed price discrimination laws would apply."' This would appear
to represent a major deficiency to which some attention need be directed.
Perhaps the practice described can only be effectively dealt with by specific legislation apart from the price discrimination laws.
Reference has already been made in several contexts to the Neal Commission's proposal that sections 2(c), (d), and (e) of the Act be repealed
and to the far reaching implications of such an amendment. Preferential
treatment of the type now interdicted by these provisions would, under the
Commission's plan, be dealt with as indirect price discrimination. Presently a payment or receipt of anything of value which falls within the
language of section 2(c) is per se illegal and the main issue is generally one
of determining whether a payment or reduction in price may be properly
characterized as either brokerage or a payment in lieu of brokerage."' In
commenting on section 2(e) the Commission noted that "the performance
of brokerage services by customers has been penalized, even though it may
be more efficient than the use of independent brokers,""' 4 and that this
provision "has also been held to prohibit an independent broker from
reducing the commission to be paid to him by the seller in order to enable
the seller to offer a lower price to the buyer, thereby directly interfering
with price competition at both the seller and broker level.""' At an earlier
point the Commission had concluded that "by prohibiting sellers from
paying brokerage to customers or their agents, it has erected an artificial
protective barrier around independent brokers and inhibited integration of
112. ROWE 385 and authorities cited therein.
113. E.g., Empire Rayon Yam Co. v. American Viscose Corp., 354 F.2d 182, aff'd on
rehearing,364 F.2d 491 (2d Cir. 1966), cert. denied, 385 U.S. 1002 (1967). The per se nature
of §2(c) is illustrated by FTC v. Henry Broch & Co., 363 U.S. 166 (1960), holding that cost
justification and meeting of competition defenses not available and Oliver Bros., Inc. v. FTC,
102 F.2d 763 (4th Cir. 1939) holding that no showing of competitive injury is necessary. The
meaning of the "except for services rendered" clause in §2(c) remains obscure. See Southgate
Brokerage Co. v. FTC, 150 F.2d 607 (4th Cir. 1945), cert. denied, 326 U.S. 774 (1945). The
legislative history and purpose behind §2(c) and its application in varisous contexts is dealt
with in ROWE, ch. 12; 16D voN KALINOWSKI, TREATISE, ch. 33. See also Fulda, The Per Se
Provisionsof the Robinson-PatmanAct, 49 TExAs L. REv. 961 (1971).
114. REPORT IV-6-7, in JOURNAL OF RERN'Ts 692-93.
115. Id., referring, presumably, to the holding in FTC v. Henry Broch & Co., 363 U.S.
166 (1960).
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brokerage functions.""1
Sections 2(d) and 2(e) apply when a seller pays for, or provides certain
"services or facilities" without making the same available on "proportionately equal terms" to competing customers."' These sections are or may
be triggered when the seller participates in advertising and promotional
activities for the purpose of aiding the customer in reselling the product."'
No showing of competitive injury is required and only the meeting of
competition defense is available to the supplier.
It is of course much easier to prevail if the complainant can somehow
"fit" a discrimination into sections 2(c), 2(d), or 2(e) rather than be relegated to proving a section 2(a) violation and, according to the Commission:
"[Blecause violations of these subsections are relatively easy to establish,
they have attracted a disproportionate amount of enforcement activity and
have had substantial anticompetitive effects, suppressing many legitimate
transactions.""' 9 A $5.00 discount might be clearly valid if considered simply a price discrimination subject to section 2(a), or as per se illegal if
characterized as a payment in lieu of brokerage, or as lawful or not if called
a section 2(d) allowance, depending on whether such a discount was made
available to others. Presumably any effect on competitors of this $5.00
discount would be the same regardless of the designation. There is little
in the way of logic or policy which justifies such disparate treatment as the
116. REPORT IV-2, in JOURNAL OF REPRIrS 688. This is probably precisely what §2(c) was
intended to accomplish. See Oppenheim, Adminsitrationof the Brokerage Provision of the
Robinson-PatmanAct, 8 GEO. WASH. L. REV. 511 (1940).
117. For a recent comprehensive discussion of section 2(d) and section 2(e), see Millstein,
Sections 2(d) and (e) Robinson-PatmanAct-Compulsory Universal Reciprocity?, 37 ABA
Antitrust L.J. 77 (1968). The FTC Guides for Advertising Allowances, note 86, supra, provide
illustrations of transactions covered by these sections and suggests methods of complying
therewith. See generally ROWE,ch. 13; 16D VON KAINOWSKI, chs. 34, 35.
118. It is still uncertain how sections 2(a), (d), and (e) interrelate and specifically the
extent to which they may overlap permitting preferential treatment to be attacked as either
indirect price discrimination under §2(a) or as an allowance or service under sections 2(d) or
(e). E.g., in Centex-Winston Corp. v. Edward Hines Lumber Co., 447 F.2d 585 (7th Cir. 1971),
cert. denied, 405 U.S. 921 (1972), the court held that late delivery service could be attacked
under section 2(e) and the unfavored purchaser was not relegated to the more difficult section
2(a) suit. Rowe, on the other hand, contends that the correct principle is
to confine Sections 2(d) and 2(e) to promotional and advertising participation by
the supplier in the distributor's resale merchandising, while collateral discriminations deriving from other ancillary contractual terms are adjudged under the price
criteria of Section 2(a) . . .otherwise an improper incentive would arise for invoking the more absolute prohibitions in Sections 2(d) and 2(e) to attack the type of
sales accomodation which is the equivalent of a price adjustment subject to the
statutory criteria governing the legality of price variations by sellers. ROWE 107.
119. REPORT, IV-8, in JOURNAL OF REPmNrrs 694. For statistics supporting this statement,
see RowE, The FederalTrade Commission'sAdministration of the Anti-Price Discrimination
Law, 64 COLUM. L. REv. 415 (1964). The author points out that as of June 1963, 63% of all
FTC formal proceedings and 74% of all cease and desist orders involved enforcement of the
"per se" provisions, 2(c), (d) and (e). Id. at 426.
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law now provides since such treatment is based frequently on an arbitrary
determination of the seller's state of mind or purpose in giving the discount. Repeal of these three sections would at least do away with this
absurd situation.
Section 2(a) of the Robinson-Patman Act now already covers indirect
discrimination "in price" applicable, at least, to collateral terms of the
sales agreement between seller and buyer relating to discounts, options,
guarantees, free goods, return privileges, and the like.1'0 The Commission
substituted the language "in the exaction of consideration" for "price" to
correspond to the changes proposed in the subject matter scope of coverage
of the amended act and to cover more clearly the transactions presently
subject to sections 2(c), (d), and (e).
One potentially troublesome problem resutling from repeal of sections
2(d) and (e) involves identifying the point in time when "transactions"
may be considered completed and therefore subject to comparison for purpose of determining whether a discrimination occurred. Take the following
hypothetical, for example. S's product is priced at $20.00 per case and is
sold on a continuing basis to competing B's. On May 1, S sells 20 cases
each to B1 and B3 for $400.00 and 20 cases to B2 for $300.00. On May 15,
a promotional payment of $40.00 is made to B1 covering S's share of cooperative advertising. The arrangement had been agreed to at the time of
the May 1 purchase. On May 25, S gives B3 $200.00 as part of a joint
promotional effort but no reference is made to the May 1 purchase.
Has S discriminated in price and, if so, as of what date and in what
amount? How should the competitive effect of this pricing and marketing
pattern be ascertained? Can the existence or non-existence of actionable
discrimination only be finally determined after the purchasers have resold
and/or consumed the product and the seller's contributions toward this
effort identified and allocated? A transaction then originally beyond reproach may in effect be rendered illegal by virtue of subsequent dealings
between the parties.
The Neal Commission did not even attempt to furnish guidelines or
suggest resolutions to these and similar questions. An entire body of law
does now of course exist to deal with the issues raised by the hypothetical.
The May 1 transactions would be dealt with under section 2(a) or possibly
as a section 2(c) payment in lieu of brokerage with respect to the allowance
to B2. The promotional payments of May 18 and May 25 would be independently examined under section 2(d). If section 2(c), (d), and (e) are
repealed, most of the principles and guidelines developed to construe and
apply these provisions would no longer have any application and it would
be necessary to fashion new ones to fill the void. This process would undoubtedly take many years during which the law would be in a state of
120.

See Corn Prods. Ref. Co. v. FTC, 324 U.S. 726 (1945); note 115, supra.
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confusion. Although outright repeal may represent the most desirable ultimate course of action it would appear that before this drastic step is taken
a far greater effort must be made to identify and deal with those problem
areas which are readily foreseeable. Otherwise the remedy may turn out
to be worse than the disease.
G.

Transactions Covered

In enacting the Robinson-Patman Act, Congress was primarily concerned with the terms of transactions whereby large volume buyers obtained title to commodities for resale and the terms of the Act reflect this
somewhat limited concern. The Act was not intended to regulate economic
discrimination generally and accordingly, its subject matter scope was
quite restricted. Leaving aside the borderline situations, the Act basically
applies only when a single seller makes two or more reasonably contemporaneous, consumated sales of commodities, of like grade and quality, to two
or more different purchasers.'21 Refusals to deal or mere offers to sell are
not embraced within the terms of the Act. Such non-sale transactions as
leases, licenses and consignments are likewise not covered. The term "commodity," as used in the Act, means goods, wares, merchandise, machinery
and supplies, but not such tangibles and intangibles as real property,
television time, radio advertising, loans of money, tickets for public transportation or to sporting events and mutual fund shares. The "like grade
and quality" requirement adds a further limitation-the commodities
must be physically identical, or nearly so.
The Neal Commission's proposals for amending the jurisdictional portion of the law were intended to remove "a number of irrational limitations
upon the scope of the present anti-discrimination law."'2 The amended act
would cover discrimination in "the exaction of consideration for the sale,
lease, transfer or provision of any commodity or service." The "like grade
and quality" requirement is retained. The Commission noted: "This limitation sometimes produces irrational results, but it appears to be administratively necessary, particularly if the scope of the section is extended
beyond commodities to services." ' 3 Finally, the proposed law would treat
an offer to deal on discriminatory terms as a completed transaction. An
outright refusal to deal, however, would not be covered.
This part of the Commission's work is most surprising for a number of
reasons. The members of that body obviously questioned the value or
121. Every term and concept in this statement has been the subject of at least some
litigation and each of the works cited in note 10, supra, contains at least a chapter devoted
to the various jurisdictional elements of "single-seller," "sales," "reasonably contemporaneous," "consumated," "sales," "commodities," "of like grade and quality" and "different
purchasers."
122. REPORT C-4, in JouRNAL op REPRINTs 756.
123. Id. C-5, at 757.
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desirability of an anti-price discrimination law as part of the overall antitrust structure." 4 Why, then, recommend that the scope of the statute be
so broadened as to convert a measure of limited purpose and dimension to
a sweeping anti-discrimination law, thereby changing the thrust and nature of the existing law? It may be argued with some force that preferential
treatment in non-sale transactions and those involving services is as deleterious as similar behavior in the sale of commodities, but there has been
little demand for an expansion of the law to cover these transactions.'5
Even granting that an amendment along the lines suggested is desirable,
it is strange that changes of such magnitude were recommended in such a
casual manner, without even a cursory explanation and discussion. Surely
the Commission must have recognized that expanding the RobinsonPatman Act coverage as recommended would open Pandora's Box insofar
as new and complex problems of interpretation and application are concerned. Entirely new codes of conduct and guidelines would become necessary. It is, in fact, mind-boggling to contemplate the multiplicity of questions and issues which would require resolution. Consider the legal and
factual disputes which might arise over whether a discriminatory offer was
made and what its terms were. What will be the unit of measurement in
determining whether the exaction for services was discriminatory? Must
the repair service company or the machine shop establish fixed hourly
charges or specific job charges for purposes of the Act? If so, are the services
of an inexperienced mechanic or craftsman of like grade and quality as
those of an experienced expert? How will construction contracts and similar transactions involving both products and services be handled? Will a
lender of money be permitted to differentiate in interest and collateral
requirements based on the borrower's credit rating? How about tickets to
entertainment or sporting affairs or passenger tickets? Will discrimination
based on age, sex, occupation or quantity of tickets purchased be forbidden? "'
These inquiries hardly scratch the surface but should suffice to make the
point. Of course, coverage under the expanded act cannot be equated with
illegality. Whether the particular discriminatory conduct is unlawful
would depend on showing the requisite competitive injury, and, under the
standards recommended by the Commission, this would be a difficult task.
Perhaps this explains why the Commission appeared so unconcerned over
the effects of expanding the Act's coverage. Nevertheless, transactions now
clearly excluded from the Robinson-Patman Act by the "sales" and "commodities" language would suddenly acquire a more dangerous status. A
124.

See text accompanying notes 16, 18, 34 and 35, supra.

125. See Sayre, Price Discriminationin Non-Sale and Non-Commodity Transactions,42
ABA ANTrrRUST L.J. 369 (1973).
126. Id. at 376 (similar illustrations).

MERCER LAW REVIEW

[Vol. 26

party ordinarily cannot know whether, or when, a course of conduct might
have the proscribed effect on competition. This can only be determined
afterwards on the basis of facts and circumstances of which the parties to
that course of conduct may have been wholly unaware at the time of
acting. To have the legality of one's conduct subject to such determination
is certainly a far cry from the situation under existing law where the same
conduct is clearly not covered to begin with.'"
Because it is unlikely that the Robinson-Patman Act will be amended
to embrace non-sales transactions and services, further discussion is not
called for. However, the "like grade and quality" proviso has considerable
independent significance and the possibility of meaningful reform centered
on this requirement was completely overlooked by the Commission. In the
writer's opinion, at least, this jurisdictional prerequisite has permitted
widespread circumvention of the Act's prohibitions in those very situations
where the discrimination law is most needed. Again, a hypothetical will
best illustrate the point.
M manufactures and sells bicycles nationwide under its well-known
trademark. A particular model sells for $50.00, factory price, and M realizes a net profit of $7.50 on the item. This model is subsequently retailed
for $65.00 or more, assuming a 30% mark up by distributors and retailers
along the way.
During the same period M has agreed to furnish large quantities of the
same model bicycle to R, a large chain store concern. These bicycles are
sold unbranded and there are relatively minor physical differences between
these bikes and those referred to above. M sells the unbranded bicycles to
R for $45.00 and makes a $4.00 profit per item. R then retails these bicycles
under its house brand or private lable for $55.50, allowing for the same 30%
mark up.
- From the standpoint of the public, these various bicycles are similar and
they directly compete with each other. R, however, has a substantial price
advantage over its smaller rivals attributable to paying less for the product
in the first place. The slight physical difference is enough to exclude the
discriminatory transaction from the Act's reach because the commodities
were not of "like grade and quality."'' 8 When this same process is repeated
with numerous products the adverse impact on competition on the retail
level should be obvious.
In FTC v. Borden Co. I the Court settled a raging debate by holding that
physically identical goods are of like grade and quality regardless under
127. Of course the seller may still be liable under the Sherman Act or the Federal Trade
Commission Act. This possibility is explored in Sayre, note 125, supra.
128. E.g., In the Matter of University-Rundle Corp., rev'd, 1965 Trade Cas. 71,578 (7th
Cir.) (plumbing fixtures made for Sears which were slightly different in dimensions and
design were not of like grade and quality with seller's other fixtures although basic materials
the same). See [Rowe 62-76; 16C VON KALiNOWSKI, ch. 25.
129. 383 U.S. 637 (1966).
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what brand name sold and despite the existence of definite customer preference for the products carrying the well-known brand over those sold
under private labels. This consumer preference would receive legal recognition in the injury to competition requirement. In essence, if buyers differentiated between brands and were willing to pay the higher price, the
products were not in competition with each other and no competitive injury could occur, at least not at the secondary level.13 Conversely, if consumers considered the private label brand and the premium brand as
competitive, there could be a competitive injury to those dealers who did
not handle the private label brand and who therefore had only the higher
priced item to sell. In effect, products are of like grade and quality if they
actually compete with each other in the eyes of the consumer and vise
versa. This was not the Court's rationale in Borden, of course, but this is,
in the last analysis, what the principle amounts to. The defenses of cost
justification and availability are still available to the seller.
The Neal Commission concluded, without discussion, that the "like
grade and quality" requirement was administratively necessary. Perhaps
this judgment is correct. 3 ' On the other hand it might be interesting and
worthwhile to explore the possibility of legislatively adopting the brand
name approach generally. An amended statute might read "competitive
commodities" rather than commodities "of like grade and quality." Then
the injury to commerce and the "like grade and quality" inquiries would
be coalesced into one issue. If, in fact, competitive injury occurred, the
products would be deemed competitive for purposes of the Act. Sellers and
buyers could no longer avoid the application of the price discrimination
law by providing for relatively minor physical changes in the commodities.
It may be that upon closer study this possibility is not feasible and a
change may cause more harm than good but the area would appear to
merit more study and consideration than the Commission gave it.
H.

Burden Of Proof

The majority rule is that the proponent of the complaint has the burden
of establishing the prima facie case by showing that the various jurisdictional elements are present and met; that there was a discrimination or a
preferential treatment covered by the Act; and that the requisite likelihood
of competitive injury exists when this is required. 3 ' A private claimant
130. See Borden Co. v. FTC, 381 F.2d 175 (5th Cir. 1967) on remand from 383 U.S. 637
(1966) (discussed notes 140-42, infra, in another context).
131. Rowe characterizes the like grade and quality concept as "one of the legal frontiers
of the Robinson-Patman Act." ROWE 62. Note, however, that Rowe's concept of "commercial
fungibility" which he propounds, id. at 74-6, is in some ways analogous to what the writer is
suggesting herein.
132. ROwE 108-09; 16C VON KALuowsiu §28.08 and authorities cited therein. Only the
second circuit appears to differ and require the defendant to show the absence of the pro-

MERCER LAW REVIEW

[Vol. 26

must also show standing and the causal relationship between the discrimination and his damages.'13 The defendant may of course rebut this prima
facie case by proving, for example, that his discrimination could not possibly have caused competitive injury in general or to the plaintiff in particular.
The Neal Commission's proposal deleted the ambiguous language of
section 2(b) relating to burden of proof"' but did not affirmatively deal
with the issue, either in discussion or in the proposed amended statute. It
would appear clear, however, from the overall tenor ofthe Report and the
structure of the proposed act that the burden of proving the violation of
the Act and particularly the existence of probable competitive injury, was
intended to be placed upon the plaintiff. There would presumably be little
controversy over this matter.
There is no question whatsoever that the burden of establishing the
various statutory defenses is upon the party asserting them and it is to
these defenses that the focus of attention will now turn.
I.
A.

DEFENSES

Side By Side Comparison Chart II

Neal Commission

Robinson-Patman

(Cost Justification)
"Provided, That nothing
herein contained shall prevent differentials which
make only due allowance for
differences in the cost of
manufacture, sale, or delivery
resulting from the differing
methods or quantities in
which such commodities are
to such purchasers sold or
delivered: Provided, however,
[that Federal Trade Commission
may establish quantity limits
any differentials in price
based on greater quantity
sales not permitted]"
(sec. 2(a)]

"(d) It shall be a defense
to a charge of discrimination
that the lesser exaction of
consideration makes an appropriate allowance for differences
in the cost of manufacture,
distribution, sale, or delivery
resulting from the differing
methods or quantities in the
transaction in question. An
allowance is appropriate where
the difference in consideration
does not substantially exceed
the difference in cost; where
the difference in consideration
is the result of a reasonable
system of classifying transactions which is based on
characteristics affecting cost

scribed competitive effect once the plaintiff establishes the discrimination. See Samuel H.
Moss, Inc. v. FTC, 148 F.2d 378 (2d Cir.), cert. denied, 326 U.S. 734 (1945).
133. On standing to sue and proof of damages, see Handler, The Twenty-Third Annual
Antitrust Review, 71 COLUM. L. REv. 1, 24-35 (1971).
134. See Chart I, p. 697, sunra.
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of manufacture, distribution, sale
or delivery, under which
differences in consideration
between classes approximate
differences in cost. If a system of
classification is held to be
unlawful, the court or agency so
ruling should indicate either (i)
that the seller's customers are so
similar in pertinent characteristics
that no system of classification
would be valid, or (ii) that a
system of classification described
by the court or agency may
properly be employed in lieu of the
one held to be unlawful."
(Changing Conditions)
"And provided further,
That nothing herein contained
shall prevent price changes
from time to time where in
response to changing conditions affecting the market
for or the marketability
of the goods concerned, such
as but not limited to actual
or imminent deterioration of
perishable goods, obsolescence
of seasonal goods, distress
sales under court process,
or sales in good faith in
discontinuance of business
in the goods concerned."
[sec. 2(a)]

"(e) It shall be a defense to
a charge of discrimination that
the lesser exaction of consideration was in response to changing
conditions affecting the market
for or the marketability of the
commodities or services involved,
such as but not limited to actual
or imminent deterioration of
perishable goods, obsolescence
of seasonable goods, distress
sales under court process, or
sales in good faith in discontinuance of business in the
goods concerned.

(Availability)
No comparable provision

A charge of discrimination may
also be rebutted by proof that
the lesser exaction of consideration was available, on reasonably practicable conditions, to
the person or persons allegedly
discriminated against."

(Meeting of Competition)
"Provided, however, That

"(c) It shall be a defense to

MERCER LAW REVIEW
nothing herein contained shall
prevent a seller rebutting the
prima-facie case thus made by
showing that his lower price
or the furnishing of services
or facilities to any purchaser
or purchasers was made in good
faith to meet an equally low
price of a competitor, or the
services or facilities furnished
by a competitor."[sec.
2(b)]
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a charge of discrimination that
the lesser exaction of consideration was made in good faith
to meet an equally low exaction
of a competitor. The defense
shall be allowed even though
the equally low exaction of the
competitor is unlawful, exception
in a suit seeking prospective
relief against all or substantially
all of the competitors practicing the discrimination in the
latter event, a discrimination
otherwise unlawful may not be
justified as meeting an equally
low exaction of a competitor if
the latter's exaction is unlawful."

Statutory Defenses Generally

As with almost all aspects of the Robinson-Patman Act, the statutory
defenses have been the subject of considerable litigation and much critical
comment. The bulk of the latter, however, has been directed more at the
interpretation and application of the statutory provisions rather than at
the provisions themselves. The Neal Commission, for example, did not call
for any drastic statutory revisions in this area. Most of the changes which
are proposed relate to overriding particular interpretations and making the
defenses more readily available and usable in accordance with what was
perceived to be the original legislative intent. There appears to be generally little dispute over the necessity or desirability of the defenses as such.
The existing "changing conditions" defense and the proposed "availability" defense can both be disposed of in fairly summary fashion. The more
complex and controversial "cost justification" and "meeting of competition" defenses are separately treated below.
The "changing conditions" defense is seldom invoked and little authority exists construing this proviso. It must be applicable only if there are
reasonably contemporaneous sales to begin with or there would be no
prima facie violation established requiring a defense.'3 By its terms the
proviso applies if there have been changes in market conditions or a change
in the marketability of the goods themselves. A good example of the latter
13
is the sale of last year's new cars after the annual model changeover. , It
is not all clear, however, what is encompassed within the changing market
concept-whether, for example, a seller may use this proviso to defend a
135. See Texas Gulf Sulphur Co. v. J.R. Simplot Co., 418 F.2d 793 (9th Cir. 1969);
Attorney General's Report, at 178-179 (1955).
136. See Valley Plymouth v. Studebaker-Packard Corp., 219 F. Supp. 608 (S.D. Cal.
1963); Peter Satori of Cal., Inc. v. Studebaker-Packard Corp., 1964 Trade Cas. 71,309 (S.D.
Cal.).
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sharp price cut in a particular geographic area in response to a deteriorating market.137 The Neal Commission did not attempt to clarify the law, but
simply recommended adoption of the existing language without material
changes.
The Commission did propose that a new defense-"availability"-be
included in the statute although observing that the addition only "makes
explicit a defense which is probably implicit in the present Act."'' The
suggested provision would permit a seller to rebut a charge of price discrimination by proving that "the lesser exaction of consideration was available, on reasonably practicable conditions, to the person or persons allegedly discriminated against." In essence, the seller is asserting that any
potential injury to competition was not caused by the discriminatory sales
but rather by the failure of buyers to avail themselves of the opportunity
to purchase the lower priced items or take advantage of the discounts
available. The Neal Commission's Report referred to discounts for prompt
payment as illustrative, and stated further:
The defense of availability is important in another context. The jurisdictional scope of the proposed revision is limited to commodities or services
of "like grade and quality." This is a vague concept and susceptible to
broad or narrow interpretation by the courts and enforcement agencies.
When in doubt, the seller can protect himself against an overly broad
interpretation by offering the allegedly distinctive items to all customers
on comparable terms. Under the proposed revision, such an offer would
protect the seller against any charge based on "secondary line" injury and
might prove to be of value in a "primary line" case as well.'3 '
As the Commission itself indicated, the question is not so much whether
"availabiltiy" is now a defense but rather when and as to whom it may be
used. The quoted language above must refer primarily to those situations
where a producer sells under its own premium label and sells the same
product at a lower price for private label purposes. When, under existing
law, are the lower priced private label items functionally available or available on reasonably practicable conditions to all buyers, including the corner grocer?"' Assuming they are so available, how does this fact relate to
137.

A broad interpretation of the defense is urged in KrrNm, A ROBiNSON-PATMANPRImE

195-98 (1970); PATMAN, COMPLETE GUIDE TO THE ROBINSON-PATmAN AcT 88-89 (1963). Compare
the judicial response in Balian Ice Cream Co. v. Arden Farms Co., 231 F.2d 356, 369 (9th
Cir. 1955), cert. denied, 350 U.S. 991 (1956).
138. REPORT, C-20, in JOURNAL OF REPRIuNTS 772.
139. Id. C-21, at 773.
140. In Borden Co. v. FTC, 381 F.2d 175 (5th Cir. 1967) on remand from 383 U.S. 637
(1966) the court did not reach this question because it found that no likelihood of competitive
injury at the secondary level resulted from the price differential between the premium and
non-premium brand. In the eyes of the court there was no competitive advantage created for
the recipient of the cheaper private label brand where the price differential reflected no more
than the consumer preference for the premium brand.
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the seller's primary line competitor who asserts the discrimination has
caused competitive injury at that level?' On the face of it, the greater
availability will, if anything, magnify the injury at the primary line level.'
The Neal Commission made no apparent effort to deal with these questions in its proposed statutory revision and consequently, such an amendment would accomplish very little in the way of either changing or clarifying existing law.
C.

Cost Justification

A seller may defend a section 2(a) price discrimination charge by showing that the price differentials made "only due allowance for differences
in the cost of manufacture, sale, or delivery resulting from the differing
methods or quantities in which such commodities are to such purchasers
sold or delivered." The cost savings resulting from these differences in cost
may be passed on to the particular 'buyers meriting the same in the form
of lower prices. In this way Congress sought to permit recognition of economic efficiency.'
For several reasons the cost justification has been extremely difficult to establish and has actually "proved largely illusory in
practice."'
The first major problem is one inherent in the statutory language itself.
Only certain types of cost savings are recognized and these do not necessarily correspond to those factors or savings which businessmen would keep
track of or consider significant."' The savings must be in manufacturing,
141. These questions and the general meaning of availability are exhaustively discussed
in Milistein, The Status of "Availability" Under Section 2(a) of the Robinson-PatmanAct,
42 N.Y.U. L. Rav. 416 (1967). See also Symposium On Private Labeling and Power Buying
Under the Robinson-PatmanAct, 39 ABA ANTITRUST L.J. 833 (1970).
142. In Borden it was found that any injuries suffered by primary line competitors were
attributable to the lower prices that defendant charged for the private label product and not
to any price differential between the private and premium label brand. The opinion noted
that "it [has not] been suggested that the prices are unreasonably high for Borden brand
milk on the one hand, or unrealistically low for the private label milk on the other." 381 F.2d
at 181. Would this have made a difference regarding the availability defense? See Continental
Baking Co. v. Old Homestead Bread Co., 476 F.2d 97 (10th Cir. 1973), cert. denied, 414 U.S.
975 (1974).
143. C. EDWARDS, THE PRICE DISCRIMINATION LAW 611 (1959). The legislative history and
purpose of the cost justification proviso is discussed in ROWE 267-73; C. EDWARDS,THE PRICE
DISCRIMINATION LAW, ch. 18.
144. Attorney General's Report, at 171 (1955). Of course the defense is occasionally sustained. See, e.g., Morton v. National Dairy Prods. Corp., 414 F.2d 403 (3d Cir. 1969), cert.
denied, 396 U.S. 1006 (1970); Hanson v. Pittsburgh Plate Glass Indus., Inc., 482 F.2d 220 (5th
Cir. 1973).
145. It has not been customary for business enterprises to calculate and record
the costs of commodities and distribution services in the detail required for a
Robinson-Patman Act determination. An approximate knowledge of costs by products and by customers may well be of value for management purposes, but the
requirements of good management do not demand the extent of detail, or continuity
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marketing or distribution, directly attributable to the particular buyer's,
or class of buyers' method of purchase or the quantities in which he or they
purchase. Of course the buyer receiving the lower price must be the one
whose method of purchase permits the lower per unit cost. Thus the buyer
who orders large quantities during slack periods may be entitled to significant discounts attributable to lower manufacturing costs-less overtime,
lower freight and sales costs, less warehousing cost, etc. However, incremental cost savings or possible future cost savings may not be considered.
Assume M's plant capacity is 10,000 units per month with the break-even
point at about 6,000 units. P wishes to place an order for an additional
10,000 units. As far as M is concerned he ordinarily can, and will, quote P
a lower per unit price for at least two reasons. If he is already producing
6,000 units, the additional units up to capacity can be turned out with
little increase in overhead and thus at a lesser per unit cost. Also, the size
of the order may enable M to expand and develop more efficient methods
of production, thus driving costs down even further. Yet neither of these
cost savings is cognizable under the Act and M would not be justified in
giving P a lower price. If he did so, and a price discrimination charge was
made, he would be relegated, in effect, to fabricating other cost data to
justify the .discrimination. As one commentator put it, the "cost justification" defense is
an ex post facto rationalization of price differentials that spring from the
interplay of other factors .
an artful reconstruction of a missing link
between cost and price. . . an enterprise at once contrived and suspect." 6
The Neal Commission recommended that differences in cost of "distribution" be also recognized and that the statute be so amended. Its Report
provides no explanation for the proposed amendment but probably it was
intended to settle the question whether a savings in brokerage or sales
commissions may be recognized as a cost saving and passed on to the
buyer." 7 Otherwise, the Commission did not advocate any change in the
basic nature of the defense.'48
of records, needed for an instantaneous solution of the problems presented under
the Act. Report of the Advisory Committee on Cost Justification to the Federal

Trade Commission, JOURNAL

OF REPRINTS

FOR ArI-TRUST LAW

AND

ECONoMics 425,

434 (1956).
See also Fennelly, On the Judging of Mince Pies, 42 HARv. Bus. REv. 77 (1964) discussing
the defense from the standpoint of an accountant.
146. ROWE 306; Fennelly, note 142, supra, at 80, points out that,
so far as I am able to determine, no cost defense which is a matter of public record
in a price discrimination proceeding has ever been prepared in advance of the
government's investigation of the questioned prices.
147. See Thomasville Chair Co. v. FTC, 306 F.2d 541 (5th Cir. 1962); FTC v. Henry Broch
& Co., 363 U.S. 166 (1960).
148. Section 2(a) contains a quantity limit proviso whereby the FTC is empowered to
limit the use of the cost justification defense under designated circumstances. The proviso
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The second major problem in this area relates to the tremendous expense" 9 and difficulty often involved in coming up with adequate cost data
satisfactory particularly to the FTC. With reference to this problem the
United States Supreme Court has observed:
We have been invited to consider in this connection some of the intricacies inherent in the attempt to show costs in a Robinson-Patman Act
proceeding. The elusiveness of cost data which apparently cannot be obtained from ordinary business records, is reflected in proceedings against
sellers. Such proceedings make us aware of how difficult these problems
are, but this record happily does not require us to examine cost problems
in detail. It is sufficient to note that, whenever costs have been in issue,
the Commission has not been content with accounting estimates; a study
seems to be required, involving perhaps stop-watch studies of time spent
by some personnel such as salesmen and truck drivers, numerical counts
of invoices or bills and in some instances of the number of items or entries
on such records, or other such quantitative measurement of the operation
of a business.1'0
The FTC has subsequently manifested a greater willingness to accept
good faith cost studies made in accordance with sound accounting principles'5 ' and efforts have been made to formulate acceptable principles and
guidelines.'52 Nevertheless, cost justification remains difficult to establish
and the problem is particularly acute when the seller attempts productline averaging or customer grouping to justify price differentials. Theoretically a seller may place customers in different categories for pricing purposes'n provided the different groups are "composed of members of such
selfsameness as to make the averaging of the cost of dealing with the group
a valid and reasonable indicium of the cost of dealing with any specific
has had no practical significance and the Neal Commission recommended that it be repealed
ed. The one time that the FTC attempted to utilize the procedure, its order was set aside.
See B. F. Goodrich Co. v. FTC, 134 F. Supp. 39 (D.D.C. 1955), affd, 242 F.2d 31 (D.C. Cir.
1957).
149. There are reports of one cost study taking 3000 man-hours and another firm spending
$500,000 on a cost justification defense. See Lynn, Is the Cost Defense Workable?, 29 J.
MARKETiNG 37, 39 (1965); Rowe, Cost Justification of PriceDifferentials Under the RobinsonPatman Act, 59 COLUM. L. Rxv. 584, 608 (1959). In the Attorney General's Report, note 144,
supra it was recognized that "only the most prosperous and patient business afford pursuit"
of this defense.
150. Automatic Canteen Co. of America v. FTC, 346 U.S. 61, 68 (1953).
151. A recent discussion of current trends and FTC practices and attitudes in this area
can be found in RocKEFELEum, AN'-TRusr QUMONS AN ANSwwRs 321 (1974), particularly at

335-42.
152. An example is the effort of the Advisory Committee on Cost Justification, which in
1956 made its report, see note 142, supra, recommending accounting methods, allocation
guidelines, etc. The FTC neither approved nor disapproved the report but the courts have
cited it with approval. E.g., United States v. Borden Co., 370 U.S. 460 (1962).
153. United States v. Borden Co., 370 U.S. 460 (1962).
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group member."'' Although recognized as a valid technique, having a
specific customer grouping plan actually upheld appears to be an entirely
different matter.'5
The Neal Commission took notice of the fact that "[Elnforcement authorities and courts have required . . . cost differences to be shown with
extreme exactitude,"'' 5 6 and observed that: "[lit is important that discrimination which reflects differences in cost be permitted."' 5 Its recommended changes were intended to liberalize the burden of proof now placed
on a seller attempting to establish the "cost justification" defense. Toward
this end the proposed statute permits a discrimination which makes "appropriate" allowances for difference in cost. An allowance would be appropriate where, in the language of the suggested statute, "the difference in
consideration does not substantially exceed the difference in cost." To
bring himself within this defense a seller would have to provide cost data,
and the only apparent change from existing law is that a partially cost
justified difference in price would be sufficient whereas now anything beyond a de minimus discrepancy will invalidate the "cost justification"
defense.15
An allowance is also to be deemed appropriate where it is based on a
"reasonable estimate" or on a reasonable system of classification. Neither
the proposed statute nor the accompanying explanation elaborate on the
meaning of "reasonable" in this context although this would certainly be
the crucial issue in many cases. Presumably some form of cost breakdown
would also have to be furnished before an adjudicatory body could determine whether the estimate was reasonable. In this respect the proposed
criteria would lead almost back to where the law is now. A seller would still
have to prepare or reconstruct cost data. Furthermore, the Neal Commission must have felt some misgivings over the wisdom of a measure which
would require the FTC and the courts to resolve the issue of reasonableness
on an ad hoc basis without any statutory guidelines. Perhaps the Commission felt that this possible objection is obviated in the difficult customer
classification area, at least, by the unique requirement that the agency or
court rejecting the defense must either find that the customers are so
similar that no system of classification is permissible or devise a system
154. Id. at 469.
155. The defense was rejected in Borden, id., because the customer groupings were not of
sufficient homogeniety. In several cases courts have disagreed with the FTC and have upheld
cost justification defenses rejected by the agency. See FTC v. Standard Motor Prods., Inc.,
371 F.2d 613 (2d Cir. 1967); American Motors Corp. v. FTC, 384 F.2d 247 (6th Cir. 1967),
cert. denied, 390 U.S. 1012 (1968).
156. REPORT, IV-5, in JOURNAL OF REPRINTS 691.
157. REPORT, C-19, in JOURNAL OF REPIUrs 771.
158. See, e.g., Thompson Prods., Inc., 55 F.T.C. 1252, 1273-74 (1959). The Neal Commission's recommendations are similar to those found in Attorney General's Report 170-77
(1955).
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which may legally be employed by the defendant.'
The overall thrust and purpose of the recommended changes is clear but
the same can hardly be said of their application to different fact situations.
The Commission's proposals do demonstrate the truth of at least one proposition. The law cannot permit a "cost justification" defense without requiring the seller to furnish cost data to support the defense. There appears
to be no way to avoid this requirement regardless of how burdensome it
may prove to be and the Commission's proposed statute would not really
substantially change the law.
D.

Meeting Of Competition

Section 2(b) of the Robinson-Patman Act permits a seller to rebut a
prima facie case "by showing that his lower price or the furnishing of
services or facilities to any purchaser or purchasers was made in good faith
to meet an equally low price of a competitor, or the services or facilities
furnished by a competitor." This seemingly clear provision has been embroiled in much controversy and litigation, primarily because of continuing
FTC hostility to the "meeting of competition" defense and its persistent
efforts to eviscerate it. The agency has attempted to limit the application
of the defense to individual sale/individual buyer situations 0 where the
competing products are of like grade and quality.' The competing offer
or price' could only be met and not undercut," 3 and to meet the "good
159. This provision was evidently inspired by the holding and opinion in FTC v. Standard
Motor Prods., Inc., 371 F.2d 613 (2d Cir. 1967) where the court criticized the agency for
rejecting a cost justification study without articulating criteria sufficient to enable the respondent to develop an acceptable customer classification system.
160. E.g., Callaway Mills Co. v. FTC, 362 F.2d 435 (5th Cir. 1966), reversing FTC and
permitting seller to meet competitors' graduated volume discount system. The position that
the defense is available only in individual competitive situations is based on language appearing in several delivered price system cases: Corn Prods. Co. v. FTC, 324 U.S. 726 (1945); FTC
v. A. E. Staley Mfg. Co., 324 U.S. 746 (1945). On the seller's right to cut prices to all
customers in an area rather than only those to whom a competitive offer has been made, see
Forster Mfg. Co. v. FTC, discussed in note 161, infra; Hampton v. Graff Vending Co., 478
F.2d 527 (5th Cir. 1973).
161. Callaway Mills Co. v. FTC, 362 F.2d 435 (5th Cir. 1966). The FTC argued that the
seller had not shown that its carpets and those of its competitors were "of like grade and
quality" and the defense was therefore not validly asserted. The court held that such a
requirement is unrealistic where the products involved, carpets here, are not standardized.
Note, however, that a seller may be held to have undercut a competitor's price where the
seller matches that price with his premium product. The authorities are collected in FTC v.
Borden Co., 383 U.S. 637 n.15 (1966) (dissenting opinion). The different meanings of the like
grade and quality requirements in the contexts of 2(a) and 2(b) are explored in Adman,
Meeting Competition and PromotionalAllowances in Dual Marketing, 39 ABA ANTIRrUST
L.J. 844 (1970).
162. See FTC v. Sun Oil Co., 371 U.S. 505 (1963), holding that defense not available to
help the seller's customers meet their competitor's lower prices.
163. Standard Oil Co. v. FTC, 340 U.S. 231 (1951), holding also that the meeting of
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faith" requirement the agency demanded that the defendant specifically
verify the competitor's allegedly lower price regardless of Sherman Act
price fixing implications of such conduct.'' Competition can be met, according to the FTC, only defensively, for the purpose of retaining old
customers and not to secure new customers.6 5 Finally, the competitor's
lower price which defendant sought to match must have been a "lawful"
price.' 6
The FTC attitude toward this defense has been severely criticized 7 and,
competition defense is an absolute defense when established contrary to the FTC contention.
A seller who unintentionally undercuts his competitor's price may still assert the defense. See
Balian Ice Cream Co. v. Arden Farms, Co., 231 F.2d 356 (9th Cir. 1955), cert. denied, 350
U.S. 991 (1956).

164. Illustrative is the ForsterMfg. Co. litigation. According to Forster Mfg. Co. v. FTC,
335 F.2d 47, 55 (1st Cir. 1964), cert. denied, 380 U.S. 906 (1965), the FTC rejected the defense
holding that a "seller must have proof positive before its cut in price of the amount of
competitive offers and names of the bidders who made them." On remand the FTC retreated
somewhat from this position and rejected the defense because the seller showed insufficient
diligence to verify the reports or lower competitive prices, Forster Mfg. Co., 68 F.T.C. 191
(1965), and the First Circuit dismissed the petition for review, Forster Mfg. Co. v. FTC, 361
F.2d 340 (1st Cir. 1966).
The price fixing implications arise when sellers exchange information on specific prices
charged or quoted to named customers. Such conduct was held to constitute a price fixing
conspiracy in United States v. Container Corp. of America, 393 U.S. 333 (1969). Lower courts
have subsequently attempted to reconcile the Sherman Act and the verification requirements
of the section 2(b) meeting of competition defense. See Belliston v. Texaco, Inc., 455 F.2d
175 (10th Cir. 1972), cert. denied, 408 U.S. 928 (1972); Gray v. Shell Oil Co., 469 F.2d 742
(9th Cir. 1972); Rowe, Pricing and the Robinson-PatmanAct, 41 ABA ANTITRUST L.J. 98
(1971).

165. See Sunshine Biscuits, Inc. v. FTC, 306 F.2d 48 (7th Cir. 1962), rejecting the FTC
position and differing with the Second Circuit which had earlier sustained it. Standard Motor
Prods., Inc. v. FTC, 265 F.2d 674 (2d Cir.), cert. denied, 361 U.S. 826 (1959). Because of this
conflict in circuits, the agency announced that it would continue to adhere to its view that
only defensive use of section 2(b) is permitted. See 2 OPPENHEIM & WESTON, THE LAWYER'S
ROBINSON-PATMAN ACT SOURCCEOOK 1172 (1972); Rows 51-52, n. 159a (Supp. 1964). Subsequently, two other circuits have rejected the FTC's position. Hanson v. Pittsburgh Plate Glass
Indus., Inc., 482 F.2d 220 (5th Cir. 1973); Cadigan v. Texaco, Inc., 492 F.2d 383 (9th Cir.
1974).

166. This requirement was read into the Act by the Supreme Court in Standard Oil Co.
v. FTC, 340 U.S. 231 (1951). According to Standard Oil Co. v. Brown, 238 F.2d 54 (9th Cir.
1956) the exception applies only if the seller knows that the prices or pricing scheme he is
meeting is illegal or of such a nature as to be inherently illegal. The FTC requires that the
seller prove he had reason to believe the price he was meeting was lawful. See In re Tri-Valley
Packing Ass'n, 70 F.T.C. 223 (July 28, 1966). The requirement has been criticized by many.
See, e.g., AUSTIN, PRICE

DISCRIMINATION AND RELATED PROBLEMS UNDER THE ROBINSON-PATMAN

ACT 99 (2d ed. 1959); PATMAN, COMPLETE GUIDE TO THE ROBINSON-PATMAN ACT 98 (1963).
167. See, e.g., Austern, Presumption and PercipienceAbout Competitive Effect Under
Section 2 of the Clayton Act, 81 HARv. L. REv. 773, 810-11 (1968), particularly n. 115, listing
authorities. It is particularly indicative of the FTC attitude toward the defense that not until
1963 did the agency sustain the defense in a litigated proceeding. See ROCKEFELLER, ANTITRUST
QUESTIONS AND ANSWERS 320 (1974).
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with few exceptions, the courts of appeals have repudiated the FTC's more
questionable holdings and contentions.'68 For this reason the Neal Commission recommended no change in the existing law except wiht respect
to the "lawful" price feature discussed below. As noted in its Report:
The proposed revision does not attempt to deal with other aspects of the
"meeting competition" defense, in the hope and expectation that the
Courts of Appeals will follow existing trends in removing encumbrances
attached to the defense by a hostile Federal Trade Commission.' 9
The Neal Commission was obviously concerned over the still unsettled
issue of when a seller is precluded from meeting a lower price which is or
may be unlawful. After briefly reviewing the relevant authorities, the Commission summarized the competing considerations as follows:
If sellers are permitted to meet unlawful prices, without limitation, it may
be impossible to remedy an industry-wide pattern of discrimination. The
enforcement agencies would be compelled to identify the initiator of the
pattern and this could well be an impossible task ...
On the other hand, if a seller is not permitted to meet unlawful prices,
he is placed in an unenviable position. If the illegality of the competitive
price is clear, the seller is precluded from competing effectively at a time
when he is exposed to the worst kind of competitive assault; and presumably the unlawful competitive price will impair competition whether or not
it is met by the seller. If the illegality of the competitive price is unclear,
the seller must make a judgment as to its legality which may be extremely
difficult .... Nor does it suffice to say that all doubts will be resolved in
favor of the seller. For that merely raises the other horn of the dilemma,
and poses a major obstacle to remedying widespread patterns of discrimination.1 °

The Commission's proposed resolution of these issues is an interesting
one. A seller is permitted to meet a competitor's lower price whether it is
lawful or not. In fact, he need not concern himself with this inquiry at all.
However, when there exists in the industry a pattern of unlawful pricing
the FTC may seek injunctive relief against all or substantially all of the
parties engaged in such pricing whether they initiated the practice in question or merely emulated it.
168. See cases cited in notes 160-61, 163-65, supra. See also Handler, Recent Antitrust
Developments, 112 U. PA. L. REV. 159 (1963); Handler, Recent Antitrust Developments-1964,
63 MicH. L. REv. 59 (1964).
169. REPORT, C-16, in JOuRNAL OF REPRn'rs 768.
170. REPORT, C-14, C-15, in JouRNAL or REPRiNTs 766-67.
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IV.
A.

BUYER LIABILITY

Side By Side Comparison ChartIII

Robinson-Patman

Neal Commission

"That it shall be unlawful
for any person engaged in
commerce, in the course of
such commerce, knowingly to
induce or receive a discrimination in a price which is
prohibited by this section."
[sec. 2(f]

"(g) That it shall be unlawful for any person knowingly to
induce or receive a discrimination which is prohibited by this
section.

"(h) Section 5 of the Federal
Trade Commission Act shall
not be held to prohibit any
discrimination in the exaction
of consideration for the sale,
lease, transfer or provision of
commodities or services, or the
receipt of any such discrimination.

No comparable provision.

B.

Buyer Liability

A buyer who meets the commerce requirements of section 2(f) of the
Robinson-Patman Act will violate this section if he knowingly induces or
receives a discrimination prohibited by section 2(a) of the Act.' A buyer
cannot generally be held in violation of section 2(f) unless the seller in the
transaction in question violated section 2(a), 17 and the proponent of a
complaint against the buyer must establish all the elements of the section
171. The commerce requirements are that the buyer be "engaged in commerce" and
commit the unlawful conduct "in the course of such commerce." For a construction of these
requirements see Mid-South Distribs. v. FTC, 287 F.2d 512 (5th Cir.), cert. denied, 368 U.S.
838 (1961). The Neal Commission recommended deleting these requirements in section 2(f)
as unnecessary in light of the commerce requirements of section 2(a) which must be met to
establish a section 2(f) violation. REPORT, C-23, in JOURNAL OF REPRRNTS 775.
172. This at least was the accepted dogma until the recent decision in Kroger v. FTC,
438 F.2d 1372 (6th Cir. 1971), cert. denied, 404 U.S. 871 (1971) where the court sustained the
FTC's position that a buyer could not avail itself of the seller's valid meeting of competition
defense where the buyer had been guilty of misrepresenting the competitive offers to the
buyer. The potential implications of this holding are discussed in Applebaum, Fundamentals
of Buyer's Violation Under Robinson-PatmanAct, 39 ABA ANTITRUST L.J. 869, 881-82 (1970);
Scher, New Directions in Buyer's Liability Under the Robinson-Patman Act, 39 ABA
ANTrRUST L.J. 884 (1970); Curtis, Buyer Liability Under the Robinson-PatmanAct, 42 ABA
ANTITRUST

L.J. 345 (1973).
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2(a) offense. In Automatic Canteen Co. v. FTC' the Court held that a
buyer is liable only "if the lower prices he induces are either within one of
the seller's defenses such as the 'cost justification' or not known by him
not to be within one of these defenses."'' 4 Following this decision the FTC
virtually abandoned section 2(f) enforcement except where joint buying
groups obtained quantity discounts under circumstances wherein the participants must have known they were not entitled thereto.7 5
Because there was some question whether section 2(f) could be employed
to prosecute buyers who knowingly induced and received discriminatory
promotional allowances or services, "6 the FTC sought to reach these transactions by declaring them an "unfair method of competition" violative of
section 5 of the Federal Trade Commission Act."' This approach was upheld in Grand Union Co. v. FTC"' where the Court held that, in effect,
the agency can supplement the price discrimination law in this manner as
it deems necessary.
It is, on its face, paradoxical that a law having as its "cardinal concern
. . . coercive practices on the part of agressive big buyers"'7 9 should hardly
mention buyers and should be enforced mainly against sellers.'1 Perhaps
Congress felt that buyers could be best dealt with in this circuitous fashion
by giving sellers a weapon with which to resist buyer pressure."' In any
event section 2(f) has not played a large part in the development of the
price discrimination law although there are indications that the FTC now
intends to concentrate more on buyer conduct. 82
173. 346 U.S. 61 (1953).
174. Id. at 74.

175. See, e.g., American Motors Specialties Co. v. FTC, 278 F.2d 225 (2d Cir.), cert.
denied, 364 U.S. 884 (1960); General Auto Supplies, Inc. v. FTC, 346 F.2d 311 (7th Cir.), cert.
denied, 383 U.S. 923 (1965); Mid-South Distribs. v. FTC, 287 F.2d 512 (5th Cir. 1961). For a
criticism of FTC priorities in this area, see Rowe, The FederalTrade Commission's Administration of the Anti-Price DiscriminationLaw-A Paradox of Antitrust Policy, 64 COLUM. L.
REv. 415, 430-33 (1964).
176. Initially, section 2(f) was used by the FTC and private litigants to reach buyer
inducement and receipt of preferential treatment covered by sections 2(d) and (e) but subsequently the view prevailed that 2(f) referred only to section 2(a) situations. See RowE 42832.
177. 15 U.S.C. §45(a) (1970).
178. 300 F.2d 92 (2d Cir. 1962). Subsequently, other circuits have joined the Second
Circuit in sustaining the FTC position. See Giant Food, Inc. v. FTC, 307 F.2d 184 (D.C. Cir.
1962), cert. denied, 372 U.S. 910 (1963); Fred Meyer, Inc. v. FTC, 359 F.2d 351 (9th Cir. 1966),
cert. denied on this issue, 386 U.S. 907 (1967).
179. RowE 421.

180. See Attorney General's Report 194 (1955). According to Applebaum, supra note 169,
at 873, there have been only two litigated section 2(f) cases against a single buyer since
Automatic Canteen.
181. See Curtis, supra note 169, at 346, quoting from 80 CONG. Rc. 9419 (1936) on this
point. The legislative background is dealt with in ROWE 423-28.
182. Scher, supra note 172, quoting speeches by FTC officials.
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Somewhat ironically, the Neal Commission was anxious to give buyers
even greater immunity. It recommended deleting the jurisdictional commerce language from section 2(f) but otherwise leaving the existing provision as is. In explaining its recommendation the Commission made these
observations:
Even though the provision for buyer's liability has been retained in
substantially its present form, the practical scope of the provision has
been narrowed considerably. First, a violation by the buyer depends upon
a showing that there has been a violation by the seller; and various revisions in the earlier subsections make it less likely that sellers will violate
the section. Second, and more importantly, the revisions relative to seller
liability make it more difficult to predict when a seller will be found to
be in violation of the section and thus make it less likely that the buyer
will have actual or constructive knowledge of those seller violations that
actually occur. In effect, the buyer is liable only when he becomes a
knowing accomplice to a clear violation by the seller.10
The Commission acknowledged that the desirability of so constricting
buyer liability depended on one's views toward hard bargaining between
buyers and sellers. In its opinion such bargaining was desirable and the law
should not discourage it. In some respects the scope of the revised section
2(f) would actually be expanded in that, contrary to existing law, inducement of discriminatory promotional allowances would be covered by this
section. The proposed section 2(a) would embrace such indirect forms of
price discrimination and consequently section 2(f) which draws on section
2(a) would apply. There would be no further need for the Grand Union
doctrine.
In proposed subsection (h)11 the Neal Commission sought to limit the
power of the FTC to change or supplement the price discrimination law.
The Commission explained the reasoning and purpose behind this amendment as follows:
At various points in drafting the preceding provisions, limitations have
been imposed on the scope of liability under the anti-discrimination law.
These limitations reflected a variety of factors and a balancing of considerations pro and con. If, however, the Federal Trade Commission remains
free to challenge discriminatory practices under section 5 of the Federal
Trade Commission Act, it can overturn any judgment against liability in
a particular case by the simple expedient of bringing suit under section
5.185

183. REPORT, C-23 -24, in JOURNAL OF REPRINTs 775-76. The Supreme Court in Automatic
Canteen Co., 346 U.S. 61 (1953) rejected a reading of the statute which would put "the buyer
at his peril whenever he engages in price bargaining." Id. at 73.
184. Reprinted in Comparison Chart 11, supra.

185.

REPORT,

C-25, in JOURNAL

OF REPRINTS

777.
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The Commission probably had in mind primarily the Grand Union decision'8 and subsection (h) would have the effect of abrogating the doctrine
now designated by that name. However, this proposed amendment has a
broader application and it is for several reasons quite appropriate to conclude this study with this proposal. It emphasizes once more the deeply
engrained bias of the Neal Commission, evidently common to a majority
of persons knowledgeable in this area, against any law or interpretation
which would render unlawful or even discourage direct or indirect price
discrimination except in relatively rare situations. Further, the attempt to
restrict the FTC evinces a negative attitude, again shared by many, toward
that agency's past performance and future capabilities with regard to
construing and enforcing a price discrimination law. It appears that if
there is to be a villain in this article the FTC is the logical choice.
V.

CONCLUSION

The writer has found both ample challenge and considerable frustration
in this attempt to provide an overview of the Robinson-Patman Act, its
alleged shortcomings and various proposals for revising the law. It is difficult merely to skim the surface, never being able to pursue fully any one
facet or treat comprehensively any one area without going beyond what the
scope of the article permitted. Undoubtedly there are aspects of the present law and many excellent proposals for reform which should have been
mentioned and discussed and were not. However, there should be enough
here to convince the reader that this matter of price discrimination is
complex, and that there are no simple solutions. Fundamental differences
of opinion exist regarding both the need for a price discrimination law and
the shape which such a law should take. The existing law has been harshly
criticized. On the other hand the Neal Commission, for one, has proposed
amendments and revisions which may too severely restrict the application
of anti-price discrimination law and thereby immunize practices which
should be prohibited. One proposition can be stated with little fear of
contradiction: The Robinson-Patman Act will continue to create confusion
and provoke controversy for years to come.
186. See note 178, supra. The Commission referred specifically to the holding in FTC v.
Brown Shoe Co., 384 U.S. 316 (1966) upholding the agency's power to formulate antitrust
rules of law under §5 of the FTC Act in areas covered by the Sherman and Clayton Acts. For
a critical commentary on this development, see Handler, Some Misadventures in Antitrust
Policymaking-NineteenthAnnual Review, 76 YALE L.J. 92 (1966). It is not clear at this point
just how far the FTC may go in prohibiting price discriminations which for one reason or not
do not violate the Robinson-Patman Act, but do contravene the "spirit" of the Act in the
opinion of the agency. The matter is discussed in Sayre, Price Discriminationin Non-Sale
and Non-Commodity Transactions,42 ABA ANTrrSuST L.J. 369 (1973).

