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Discussing the recently enacted Magnuson-Moss Warranty-FTC Im-
provement Act, Senator Magnuson sounded this clarion:

No longer will the Federal Trade Commission be confined to slapping the
wrists of persons who engage in unfair or deceptive practices and telling

them not to do it again. The bill authorizes the Federal Trade Commission

to not only bring a halt to unfair or deceptive acts or practices but also to
go into court and ask a judge to order consumer redress for those people
who have been injured by such acts or practices.'

When the Federal Trade Commission Act was originally passed in 1914,1
the statute was aimed at protecting fair competition, not ameliorating the
plight of the consumer in the increasingly sophisticated marketplace. The
consuming public benefited from the actions of the Federal Trade Com-
mission (hereinafter sometimes referred to as the "Commission") because
in the long run the consumer benefited from honest competition, but the
Commission's mandate was not consumer protection. In fact, the Supreme
Court held in FTC v. Raladam Co.3 that the Commission lacked jurisdic-
tion to proceed against false advertising without proof that the advertise-
ment adversely affected competitors, even though the advertisement ad-
mittedly deceived the public.

Momentum developed to overturn the Raladam decision through the
legislative process. The FTC Act amendments that emerged from the con-
gressional gauntlet in 1938, which are commonly known as the Wheeler-
Lea Amendments,' expanded the Commission's mandate to protect the

*This article is based in part upon research that will appear in several chapters of The

Federal Antitrust Laws under the editorship of Earl W. Kintner, as part of a series entitled
Statutory History of the United States, to be published in 1975 by Chelsea House, New York,
New York.
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ana Bars. Chairman of the Federal Trade Commission (1959-61).
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1. 120 CONG. REc. 21,977 (daily ed. Dec. 18, 1974).
2. Act of Sept. 26, 1914, ch. 311, 38 Stat. 717, 15 U.S.C. §§41-46, 47-58 (1970).
3. 283 U.S. 643 (1931).
4. Act of March 21, 1938, ch. 49, 52 Stat. 111, 15 U.S.C. §§41, 44, 45, 52-58 (1970).
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consuming public as well as competitors. In 1972, the Supreme Court
placed its imprimatur on the Commission's consumer protection mission
by concluding that the Commission is empowered to forbid acts or prac-
tices which are unfair to consumers regardless of whether they cause injury
to competitors or have any relationship to the antitrust laws.'

The FTC Act has been amended twice in recent years. First, part of the
Trans-Alaska Oil Pipeline Act,' which was passed in 1973, revised several
sections of the FTC Act so as to augment the Commission's enforcement
and investigative powers. Specifically, the legislation authorized the Com-
mission to seek injunctive relief in federal district court upon a reasonable
belief that any law within its enforcement jurisdiction had been violated,
granted the Commission new authority to represent itself in federal court,
and increased the maximum civil penalty for violations of Commission
orders from $5,000 to $10,000. These changes, however, only partially ad-
dressed consumer protection issues, and Congress continued to consider
broader amendments to the FTC Act that would buttress the Commis-
sion's authority in the consumer protection field.

On January 4, 1975, President Ford signed into law the Magnuson-Moss
Warranty-Federal Trade Commission Improvement Act.7 The FTC Im-
provement Act assuredly constitutes the most significant set of amend-
ments to the FTC Act since it was originally enacted in 1914. In general,
the new legislation expands the jurisdiction of the Commission to matters
"in or affecting" commerce, confirms the Commission's authority to pro-
mulgate trade regulation rules defining unfair or deceptive acts or prac-
tices, and significantly bolsters the Commission's authority in the field of
consumer protection. Specifically, the Act authorizes the Commission, in
certain circumstances, to bring actions for civil penalties in federal district
court for knowing violations of rules or orders it has issued with respect to
unfair or deceptive acts or practices without first resorting to a cease and
desist order proceeding. Further, the Commission is empowered to bring
civil actions in order to redress consumer injury. In short, the FTC Im-
provement Act represents a legislative capstone in the Commission's
emergence as a consumer protection agency.

This article will trace the evolution of the Federal Trade Commission's
authority in the field of consumer protection. After a brief examination of
the genesis of the original FTC Act, the article will focus on the statutory
and judicial underpinning of the Commission's consumer protection func-
tion, including the FTC Act amendments contained in the Trans-Alaska
Oil Pipeline and Wheeler-Lea Acts, and the Supreme Court's landmark
decision in FTC v. Sperry & Hutchinson Co.' Finally, the article will

5. FTC v. Sperry & Hutchinson Co., 405 U.S. 233 (1972).
6. Act of Nov. 16, 1973, Pub. L. No. 93-153, §408, 87 Stat. 591-92.
7. Act of Jan. 4, 1975, Pub. L. No. 93-637, 88 Stat. 2183-2203.
8. 405 U.S. 233 (1972).
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discuss in detail the provisions of the FTC Improvement Act. The theme
of the article is that the judicial expansion of the Commission's jurisdiction
and the legislative changes made in the FTC Act during the past three
years constitute nothing less than a greening of the consumer protection
movement at the Federal Trade Commission.

I. 1914 FTC ACT

A. Legislative History

The FTC Act' was passed in 1914 along with the Clayton Act" to comple-
ment and to supplement the Sherman Act." The Sherman.Act, the foun-
dation of federal antitrust law, denounced as illegal "[e]very contract,
combination in the form of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States . "2 The literal words
of the Sherman Act served to indicate strong moral reprobation, but the
language was not helpful in precisely identifying the subject matter that
the statute proscribed. In 1911, the Supreme Court announced in Standard
Oil Co. v. United States3 that only unreasonable restrains of trade were
forbidden by the Sherman Act." Although the "rule of reason" test pro-
vided judges with a framework to weigh the legality of activity challenged
under the Sherman Act, some critics argued that the application of "rea-
son" amounted to an undue delegation of power to the judges. Other com-
mentators felt that the rule of reason rendered the Sherman Act too vague
and general, and that a reasonableness standard would not provide suffi-
cient guidance to enable honest businessmen to stay within the bounds of
the law. 5

9. 15 U.S.C. §§41-46, 47-58 (1970), as amended, Act of Jan. 4, 1975, Pub. L. No. 93-637,
§§201-07, 88 Stat. 2193-2203.

10. 15 U.S.C. §§12-27 (1970), as amended, Act of Dec. 21, 1974, Pub. L. No. 93-528, § 2,
88 Stat. 1706.

11. 15 U.S.C. §§1-7 (1970), as amended, Act of Dec. 21, 1974, Pub. L. No. 93-528, §3, 88
Stat. 1708.

12. 15 U.S.C. §1 (1970).
13. Standard Oil Co. v. United States, 221 U.S. 1 (1911).
14. Id. at 58. The Standard Oil decision reflected Chief Justice White's view of the rule

of reason at common law, which treated as illegal those contracts
which were unreasonably restrictive of competitive conditions, either from the na-
ture or character of the contract or act or where the surrounding circumstances were
such as to justify the conclusion that they had not been entered into or performed
with the legitimate purpose of reasonably forwarding personal interests and devel-
oping trade, but on the contrary were of such a character as to give rise to the
inference or presumption that they had been entered into or done with the intent
to do wrong to the general public and to limit the right of individuals, thus restrain-
ing the free flow of commerce and tending to bring about the evils, such as enhance-
ment of prices, which were considered to be against public policy. Id.

15. See E. KiNTNER, AN ANTRusT PRIMER 12-13 (2d ed. 1973).
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Uneasiness over these aspects of the Sherman Act resulted in the three
political parties in the presidential campaign of 1912 demanding remedial
legislation to strengthen the antitrust laws.'" The newly elected President
Wilson promptly urged the passage of legislation that would restrict hold-
ing companies, interlocking directorates, and other monopolistic prac-
tices." Significantly, Wilson also gave his unqualified support to the estab-
lishment of an interstate trade commission. President Wilson stated:

The opinion of the country would instantly approve of such a commis-
sion. It would not wish to see it empowered to make terms with monopoly
or in any sort to assume control of business, as if the Government made
itself responsible. It demands such a commission only as an indispensable
instrument of information and publicity, as a clearing house for the facts
by which both the public mind and the managers of great business under-
takings should be guided, and as an instrumentality for doing justice to
business where the processes of the courts or the natural forces of correc-
tion outside the courts are inadequate to adjust the remedy to the wrong
in a way that will meet all the equities and circumstances of the case.'"

In 1914 the Federal Trade Commission Act and the Clayton Act were
enacted. In the latter, Congress proscribed certain price discriminations
and tying and exclusive dealing contracts, and imposed restrictions upon
intercorporate mergers and directorates.'" While the Sherman Act in gen-
eral is not violated unless actual and substantial adverse competitive ef-
fects have been proved, the major substantive sections of the Clayton Act
were all designed to reach in the incipiency acts or practices which might
eventually lead to adverse competitive effects.2

Unlike the Clayton Act, the Federal Trade Commission Act contained
a general prohibition. Section 5 of the original FTC Act provided: "That
unfair methods of competition in commerce are hereby declared unlaw-
ful."' To give meaning to this broad language, Congress created the Fed-
eral Trade Commission, which, as an administrative agency, would possess
the flexibility necessary to adapt the law to the commercial mores of a
particular period.

If the Commission determined after a hearing that a person, partnership
or corporation was in violation of section 5, that person, partnership or
corporation would be ordered to cease and desist the unlawful conduct.Y

16. G. HENDERSON, THE FEDERAL TRADE COMMISSION: A STUDY IN ADMINISTRATIVE LAW &

PROCEDURE 16-17 (1924).
17. 51 CONG. REc. 1963 (1914).
18. Id.
19. 15 U.S.C. § §13, 14, 18, 19 (1970).
20. E. KINTNER, AN ANTITRUST PRiMER 22 (2d ed. 1973).
21. 15 U.S.C. §45 (1970).
22. Id. The Commission mast first issue a complaint and afford the respondent a hearing.

Should the hearing establish that the respondent's conduct is unlawful, the Commission may
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If the cease and desist order was not obeyed, the person, partnership or
corporation would be subject to civil penalties." Congress felt that this
enforcement scheme would be adequate to halt unlawful practices without
unduly penalizing honest businessmen for conduct which may have
seemed proper in the circumstances.24 In addition, Congress rejected im-
posing criminal penalties under the original FTC Act.25

B. The Scope Of Section 5

As previously noted, section 5 of the original FTC Act declared "unfair
methods of competition" illegal. The bill which was the precursor of the
final FTC Act, as it first passed the Senate, declared "unfair competition"
to be unlawful." Debate apparently convinced the proponents of the legis-
lation that these words, which had a well-settled meaning at common law,
were too narrow.Y When the bill emerged from conference committee,
these words had been struck and the phrase "unfair methods of competi-
tion" had been substituted. 8 Undoubtedly, the new phrase encompassed
a wider range of conduct, but its ultimate parameters were for the courts
to decide.

29

Adoption of such general statutory language constituted a rejection of
the notion that Congress should carefully enumerate the specific practices
which the FTC Act was intended to proscribe. Congress stated the reasons
for this decision with unusual candor in the Conference Report:

issue an order requiring the respondent to discontinue the practice. This order is subject to
judicial review. 15 U.S.C. §§45(b), (c) (1970).

23. Under the original FI'C Act, violation of the Commission's cease and desist order was
punishable only after a circuit court of appeals had affirmed the order, and then any punish-
ment was for contempt of the court's order, and not strictly for violation of the Commission's
order. Id. See also FTC v. Standard Educ. Soc'y, 14 F.2d 947, 948 (7th Cir. 1926).

24. See 51 CONG. REc. 11539 (1914) (statement of Senator Cummins).
25. In 1938, the Wheeler-Lea Amendments added criminal sanctions to the FTC Act for

false advertisements of food, drugs, therapeutic devices, or cosmetics injurious to health or
for publishing such advertisements with intent to defraud or mislead. 15 U.S.C. §54(a) (1970).

26. S. 4160, 63d Cong., 2d Sess. (1914).
27. Senator Hollis in debate on the floor of the Senate in response to the suggestion that

the words "unfair competition" might be construed as restricted to those forms of unfair
competition condemned by the common law seems first to have suggested use of the phrase
"unfair methods of competition." 51 CONG. Rzc. 12145 (1914).

28. H.R. RP. No. 1142, 63d Cong., 2d Sess. 18 (1914).
29. In FTC v. Raladam, 283 U.S. 643 (1931), the Court stated:

Undoubtedly the substituted phrase [unfair methods of competition] has a
broader meaning, but how much broader has not been determined. It belongs to
that class of phrases which does not admit of precise definition, but the meaning
and application of which must be arrived at by what this court elsewhere has called
"the gradual process of judicial inclusion and exclusion." Id. at 648, citing Davidson
v. New Orleans, 96 U.S. 97, 104 (1878).

30. H.R. REP. No. 1142, 63d Cong., 2d Sess. 19 (1914).
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It is impossible to frame definitions which embrace all unfair practices.
There is no limit to human inventiveness in this field. Even if all known
unfair practices were specifically defined and prohibited it would at once
be necessary to begin over again. If Congress were to adopt the method of
definition, it would undertake an endless task. It is also practically impos-
sible to define unfair practices so that the definition will fit business of
every sort in every part of the country.

Congress felt that the task of defining in statutory terms all possible
restraints of trade injurious to competition was essentially Sisyphean, that
businessmen were sufficiently clever to invent new forms of trade restraint
that would escape the coverage of carefully delineated antitrust provisions.

The Senate Committee on Interstate Commerce Report endorsing the
trade commission bill explicitly made this point:

The committee gave careful consideration to the question as to whether
it would attempt to define the many and variable unfair practices which
prevail in commerce and to forbid their continuance or whether it would,
by a general declaration condemning unfair practices, leave it to the Com-
mission to determine what practices were unfair. It concluded that the
latter course would be the better, for the reason, as stated by one of the
representatives of the Illinois Manufacturers' Association, that there were
too many unfair practices to define, and after writing 20 of them into the
law, it would be quite possible to invent others. 1

Nevertheless, in FTC v. Gratz,32 the first case to come before the Su-
preme Court involving a Commission order, the majority gave the statute
a narrow reading. Speaking for the Court, Mr. Justice McReynolds in-
structed:

The words "unfair method of competition" are not defined by the stat-
ute and their exact meaning is in dispute. It is for the courts, not the
commission, ultimately to determine as a matter of law what they include.
They are clearly inapplicable to practices never heretofore regarded as
opposed to good morals because characterized by deception, bad faith,
fraud or oppression, or as against public policy because of their dangerous
tendency unduly to hinder competition or create monopoly. The act was
certainly not intended to fetter free and fair competition as commonly
understood and practiced by honorable opponents in trade.3

Mr. Justice Brandeis, persuasively dissenting, disagreed with the

31. S. REP. No. 597, 63d Cong., 2d Sess. 13 (1914). Senator Cummins, a leading proponent
of the bill, stressed the dynamic nature of section 5 in these terms: "The words 'unfair
competition' can grow and broaden and mold themselves to meet circumstances as they arise,
just as the words 'restraint of trade' have grown and been molded in order to meet the
necessities of the American people." 51 CONG. Rac. 14003 (1914).

32. 253 U.S. 421 (1920).
33. Id. at 427-28.
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Court's restrictive interpretation of the statute and explicitly rejected the
concept that the Commission's jurisdiction was confined to those practices
that were unlawful as of the year 1914. In his epochal dissent, Mr. Justice
Brandeis expounded on the scope of section 5:

Instead of undertaking to define what practices should be deemed un-
fair, as had been done in earlier legislation, the act left the determination
to the commission. Experience with existing laws had taught that defini-
tion, being necessarily rigid, would prove embarrassing and, if rigorously
applied, might involve great hardship. Methods of competition which
would be unfair in one industry, under certain circumstances, might,
when adopted in another industry, or even in the same industry under
different circumstances, be entirely unobjectionable. Furthermore, an
enumeration, however comprehensive, of existing methods of unfair com-
petition must necessarily soon prove incomplete, as with new conditions
constantly arising novel unfair methods would be devised and developed."

Despite the perspicacity of Brandeis's reasoning, the view of Gratz was
reiterated in other opinions over the next decade s

C. Competitor v. Consumer Protection

The Commission's authority to protect the consumer in the absence of
competitive injury under section 5 of the original FTC Act was in doubt
for many years. Gerard Henderson in his classic study of the Federal Trade
Commission summarized the relationship between competitive injury and
consumer protection as follows:

The Federal Trade Commission . . . is not a general censor of business
morals. It can take cognizance of a dishonest practice only if it is a com-
petitive practice in the course of commerce as defined in the statute. A
fraud which merely injures the person defrauded, without affecting or
tending to affect a competitor, appears to be beyond the Commission's
jurisdiction. It is concerned with the consumer only because the consumer
is in the long run benefited by honest competition. Although the approach
is different, the field covered is nevertheless much the same, for it is rare
that a deceptive practice in the course of commerce is not a method of
competition."

Thus, while Henderson perceived the Commission's apparent lack of juris-
diction over conduct that was purely injurious to consumers, he noted the
close interrelationship between unfair methods of competition and unfair
conduct which only affected consumers.

34. Id. at 436-37.
35. See, e.g., FTC v. Sinclair Ref. Co., 261 U.S. 463, 475-76 (1923); FTC v. Curtis Publish-

ing Co., 260 U.S. 568, 582 (1923).
36. G. HENDERSON, THE FEDERAL TRADE COMMISSION: A STUDY IN ADMINmTRATIVE LAw &

PROCEDURE 166 (1924).
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After a period of uncertainty during the early years of the Commission's
history, false and misleading advertising was held to be an unfair method
of competition within the meaning of the FTC Act.3" As early as 1925, an
estimated 70 percent of the cease and desist orders issued annually by the
Commission were directed against false and misleading advertising. 8 Yet,
until 1931, the important question of whether the Commission could pro-
hibit advertising that misled the public even though there was no evidence
of competitive injury to truthful advertisers had not been resolved by the
Supreme Court. Then, in the landmark case of FTC v. Raladam Co.," the
Court held that the Commission lacked jurisdiction to proceed against
false advertising without proof that the advertisement adversely affected
competitors, even though the advertisement admittedly deceived the pub-
lic.

In Raladam, an order had been issued against the purveyors of Marmola,
an anti-obesity preparation, to cease and desist from advertising the prod-
uct as safe and scientific. Despite the admitted injurious properties of the
drug's desiccated thyroid content and the conceded falsity of the advertis-
ing, the Commission order was reversed due to the absence of proof of
competiton. The Court opined:

The paramount aim of the act is the protection of the public from the
evils likely to result from the destruction of competiton or the restriction
of it in a substantial degree, and this presupposes the existence of some
substantial competition to be affected ....

. . . Unfair trade methods are not per se unfair methods of competition.
It is obvious that the word "competition" imports the existence of pres-

ent or potential competitors, and the unfair methods must be such as
injuriously affect or tend thus to affect the business of these competi-
tors-that is to say, the trader whose methods are assailed as unfair must
have present or potential rivals in trade whose business will be, or is likely
to be, lessened or otherwise injured. It is that condition of affairs which
the Commission is given power to correct, and it is against that condition
of affairs, and not some other, that the Commission is authorized to pro-
tect the public . . . . If broader powers be desirable they must be con-
ferred by Congress."0

The anomalous result of the Raladam decision was that deception, if
prevalent throughout an industry, could not be interdicted. The Court's
holding was that such deception, even though injurious to consumers,
could produce no competitive harm since there were no honest competitors

37. FTC v. Winsted Hosiery Co., 258 U.S. 483 (1922); Royal Baking Powder Co. v. FTC,
281 F. 744, 752-53 (2d Cir. 1922).

38. Note, The Consumer and Federal Regulation of Advertising, 53 HAuv. L. REv. 828,
834 n.55 (1940); see also E. KNTNER, AN ANTITRUST PRIMER 167 (2d ed. 1973).

39. 283 U.S. 643 (1931).
40. Id. at 647-49.
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who might be prejudiced. Similarly, deception carried on by monopolies
would have been unassailable, notwithstanding material consumer in-
jury." In short, according to Raladam, a deleterious effect on competition
was a necessary element of proof in any action brought by the Commission
under section 5.

This seeming clarity in the law was short-lived, however. In FTC v. R.F.
Keppel & Brother,42 decided in 1934, the Supreme Court cast doubt on the
validity of the rule established in Raladam and all but expressly overruled
Gratz. The defendant in Keppel was engaged in selling penny candy in so-
called "break and take" packs. The Commission sought to enjoin this
method of merchandising on the theory that such a marketing scheme
contravened public policy insofar as it tempted children to gamble by
inducing them to buy inferior candy in the hope of getting, by luck, bonus
packs containing extra candy and prizes.

In Keppel, the Court accorded greater weight to the protection of con-
sumer interests than it had in earlier cases:

It is true that the statute does not authorize regulation which has no
purpose other than that of relieving merchants from troublesome competi-
tion or of censoring the morals of businessmen. But here the competitive
method is shown to exploit consumers, children, who are unable to protect
themselves . . . .[I]t is clear that the practice [gambling] is of the sort
which the common law and criminal statutes have long deemed contrary
to public policy. For these reasons a large share of the industry holds out
against the device, despite ensuing loss in trade, or bows reluctantly to
what it brands unscrupulous. It would seem a gross perversion of the
normal meaning of the word. . . to hold that the method is not "unfair."' 3

Rejecting the defendant's argument that a dishonest practice used by one
merchant is not unfair if other merchants are free to adopt it, thereby
resulting in no restriction of competition between them, the Court con-
cluded that a method of competition which competitors are under a
powerful moral compulsion not to adopt, "even though it is not criminal,
[involves] the kind of unfairness at which the statute was aimed.""

Explaining its departure from the narrow construction of section 5 estab-
lished in Gratz and its progeny, the Court stated:

It would not have been a difficult feat of draftsmanship to have restricted
the operation of the Trade Commission Act to those methods of competi-
tion in interstate commerce which were forbidden at common law or which

41. 1935 FTC ANN. REP. 15; H.R. REP. No. 1613, 75th Cong., 1st Sess. 3 (1937). For
criticism of the Raladam decision, see Handler, The Jurisdiction of the Federal Trade Com-
mission Over False Advertising, 31 COLUM. L. REv. 527, 549-51 (1931).

42. 291 U.S. 304 (1934).
43., Id. at 313.
44. Id.

1975]



MERCER LAW REVIEW

are likely to grow into violations of the Sherman Act, if that had been the
purpose of the legislation. 5

The Court, however, was not prepared to recognize an unlimited power in
the Commission. Mr. Justice Stone wrote:

We do not intimate either'that the statute does not authorize the prohi-
bition of other and hitherto unknown methods of competition or, on the
other hand, that the Commission may prohibit every unethical competi-
tive practice regardless of its particular character or consequences. New
or different practices must be considered as they arise in the light of the
circumstances in which they are employed."6

Although the Keppel Court was more sympathetic to consumer interests
than earlier cases had been, the Raladam decision, which was not expressly
overturned by Keppel, saddled the Commission with a serious procedural
restriction. Even though injury to competition could be proved in almost
every case, 7 large amounts of time and money had to be expended in many
instances in order to do so.18 In its 1935 Annual Report, the Commission
recommended that "section 5 be amended so as to specifically prohibit not
only unfair methods of competition in commerce but also unfair or decep-
tive acts and practices in commerce."' 49 Congressional momentum soon
developed to broaden the Commission's power over practices which were
unfair or deceptive to the public and which were not necessarily unfair to
a competitor.

II. THE 1938 WHEELER-LEA AMENDMENTS

The general purposes of the Wheeler-Lea Amendments to the FTC Act
were two-pronged. 50 First, the jurisdiction of the Commission was extended
to cover "unfair or deceptive acts or practices in commerce" regardless of
whether such conduct injured competitors." Second, the amendments pro-
vided the Commission with more effective control over false advertise-
ments of food, drugs, cosmetics and therapeutic devices. 2 This article will

45. Id. at 310.
46. Id. at 314.
47. FTC Commissioner Davis stated: "I do not think there is one case in a thousand in

which the Commission cannot go ahead and make a showing of some competition." Hearings
on S. 3744 Before Sen. Comm. on Interstate Commerce, 74th Cong., 2d Sess. 13 (1936).

48. Hearings on S. 3744 Before House Comm. on Interstate & Foreign Commerce, 74th
Cong., 2d Sess. 9 (1936).

49. 1935 FTC ANN. REP. 14; see 1936 FrC ANN. REP. 16-17.
50. 15 U.S.C. §§41, 44, 45, 52-58 (1970). For contemporaneous comments, see Note, The

Federal Trade Commission Act of 1938, 39 CoLui. L. Rzv. 259, 261-63 (1939); Note, The
Consumer and Federal Regulation of Advertising, 53 HAnv. L. REv. 828, 834-41 (1940).

51. 15 U.S.C. §45(a) (1970).
52. 15 U.S.C. §§52-55 (1970). For an excellent early analysis of sections 12-15 of the FTC

Act, see Handler, The Control of False Advertising Under the Wheeler-Lea Act, 6 LAw &
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focus only on the expansion of the Commission's jurisdiction in the first
regard.

Incorporating the Wheeler-Lea Amendments, section 5(a) of the FTC
Act provided: "Unfair methods of competition in commerce, and unfair or
deceptive acts or practices in commerce, are declared unlawful." (Italics
denote words added by amendment.) Thus, Congress legislatively over-
ruled the Raladam decision and relieved the Commission of having to
prove actual or potential competition as a jurisdictional element of each
case. The House Report on the amendment summarized congressional
thinking as follows:

By the proposed amendment to section 5, the Commission can prevent
such acts or practices which injuriously affect the general public as well
as those which are unfair to competitors. In other words, this amendment
makes the consumer, who may be injured by an unfair trade practice, of
equal concern, before the law, with the merchant or manufacturer injured
by the unfair methods of a dishonest competitor.

The Senate report on the amendment explained the purpose of the legis-
lation in this fashion:

Section 5 of the present act declares unlawful unfair methods of compe-
tition in commerce, and the pending bill amends that section by also
declaring unlawful, unfair or deceptive acts and practices in commerce.
Under the present act, it has'been intimated in court decisions that the
Commission may lose jurisdiction of a case of deceptive and similar unfair
practices if it should develop in the proceeding that all competitors in the
industry practiced the same methods, and the Commission may be ousted
of its jurisdiction, no matter how badly the public may be in need of
protection from said deceptive and unfair acts. Under the proposed
amendment, the Commission would have jurisdiction to stop the exploita-
tion or deception of the public, even though the competitors of the
respondent are themselves entitled to no protection because of their en-
gaging in similar practices."

Importantly, the section 5 amendment also gave the Commission power to
restrain individual or occasional "acts" as well as established "methods"
or "practices. ' 'u

Shortly after its enactment, the Third Circuit summarized the purpose
of the Wheeler-Lea amendment to section 5 as follows:

The failure to mention competition in the latter phrase ["unfair or decep-
tive acts or practices in commerce"] shows a legislative intent to remove

CONTEMP. PROB. 91 (1939).
53. H.R. REP. No. 1613, 75th Cong., 1st Sess. 3 (1937).
54., S. REP. No. 221, 75th Cong., 1st Sess. 3 (1937).
55. Id. at 3-4.
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the procedural requirement set up in the Raladam case and the Commis-
sion can now center its attention on the direct protection of the consumer
where formerly it could protect him only indirectly through the protection
of the competitor.

The logic of the present trend of the law is apparent when we realize
how helpless the Commission would be under the rule of the Raladam case
where all competitors in the industry were using the same practice or
where the offender had a monopoly in a field which did not compete with
any other field.5'

The Supreme Court, however, was not faced squarely with deciding the
extent to which the 1938 amendment enlarged the scope of the Commis-
sion's jurisdiction and enforcement powers under section 5 until its 1972
decision in FTC v. Sperry & Hutchinson Co. 5

1

III. CONTEMPORARY CONSTRUCTION OF SECTION 5: Sperry & Hutchinson

During the period from the passage of the Wheeler-Lea Amendments in
1938 until the announcement of the Sperry & Hutchinson decision in 1972,
the Supreme Court at times commented on the Wheeler-Lea amendment
to section 5, but did not specifically address the scope of the Commission's
jurisdiction under the new language. For example, in 1965 the Supreme
Court noted that

Congress amended the Act in 1938 to extend the Commission's jurisdic-
tion to include "unfair or deceptive acts or practices in commerce" - a
significant amendment showing Congress' concern for consumers as well
as for competitors.5'

Despite such dictum, in 1971 the extent of the Commission's authority
to protect the consumer when no competitive injury could be proved was
still unclear.

Against the background of the Wheeler-Lea Amendments we turn to the
facts of Sperry & Hutchinson. The Sperry and Hutchinson Co. (hereinafter
sometimes referred to as "S&H") is the nation's oldest and largest trading
stamp company. In 1964, the year from which data in the case were de-
rived, S&H had approximately 40 percent of the trading stamp business
and over 60 percent of all consumers saved S&H Green Stamps. To en-
hance the use of trading stamps as a promotional device, S&H did not
permit the collector to dispose of his stamps in an unauthorized manner.
Stamp books could be redeemed only when completely filled, and only at
licensed redemption centers. The Commission ordered S&H to cease and
desist from (1) requiring retail licensees to dispense not more than one

56. Pep Boys-Manny, Moe & Jack, Inc. v. FTC, 122 F.2d 158, 161 (3d Cir. 1941).
57. 405 U.S. 233 (1972).
58. FTC v. Colgate-Palmolive Co., 380 U.S. 374, 384 (1965).
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stamp for each 10-cent purchase; (2) conspiring with others to enforce this
policy; and (3) suppressing trade exchanges and redemption of stamps.

The Fifth Circuit, over the dissent of Judge Wisdom, reversed the Com-
mission.59 Analyzing the type of practice that the Commission has the
power to declare "unfair," the court concluded that

the act complained of must fall within one of the following types of viola-
tions: (1) a per se violation of antitrust policy; (2) a violation of the letter
of either the Sherman, Clayton or Robinson-Patman Acts; or (3) a viola-
tion of the spirit of these Acts as recognized by the Supreme Court of the
United States."

Holding that the Commission had not demonstrated that Sperry &
Hutchinson's conduct violated either the letter or the spirit of the antitrust
laws, the Fifth Circuit vacated the Commission's order. On the other hand,
Judge Wisdom, in his dissent, relied heavily on the House and Senate
Reports explaining the purpose of the Wheeler-Lea Amendments to sup-
port his conclusion that "the Commission may act whenever it uncovers
practices which are undesirable or inimical to the public interest."'"

On appeal to the Supreme Court, the Court viewed the question before
it as two-pronged. First, does section 5 empower the Commission to define
and proscribe an unfair competitive practice, even though the practice
does not infringe either the letter or the spirit of the antitrust laws? Sec-
ond, does section 5 empower, the Commission to proscribe practices as
unfair or deceptive in their effect upon consumers regardless of their nature
or quality as competitive practices or their effect on competition?" Exam-
ining the statute itself, its legislative history, and prior case law, the Su-
preme Court answered both questions in the affirmative. 3

Mr. Justice White distilled the essence of the Court's opinion in one far-
reaching sentence. He wrote:

Thus, legislative and judicial authorities alike convince us that the
Federal Trade Commission does not arrogate excessive power to itself if,
in measuring a practice against the elusive, but congressionally mandated
standard of fairness, it, like a court of equity, considers public values
beyond simply those enshrined in the letter or encompassed in the spirit
of the antitrust laws. 4

59. Sperry & Hutchinson Co. v. FTC, 432 F.2d 146 (5th Cir. 1970).
60. Id. at 150.
61. Id. at 153.
62. 405 U.S. at 239.
63. Id. Since the Commission had not rested its order on injury to consumers, the Court

refused to uphold it on this basis, and remanded the case to the Commission for further
proceedings. This article focuses on the portion of the Sperry & Hutchinson case which dealt
with the scope of the Commission's jurisdiction under section 5.

64: 405 U.S. at 244 (footnote omitted). It is particularly interesting to note that Hender-
son, in his analysis of the Commission's authority, wrote:
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Under the Wheeler-Lea Amendments, acts or practices which are unfair
or deceptive may be forbidden regardless of whether they cause injury to
competition or have any relationship whatsoever to antitrust. Reaffirming
the dynamic nature of the FTC Act, the Court concluded that section 5
may be violated by acts having an adverse consumer impact without re-
gard to their effect on competition.

In a footnote to the opinion, the Court adverted to the Commission's
recent attempt to provide a synthesis of the factors which it considers in
determining whether a practice which is neither in violation of the anti-
trust laws nor deceptive is nonetheless "unfair" within the meaning of
section 5:

"(1) whether the practice, without necessarily having been previously
considered unlawful, offends public policy as it has been established by
statutes, the common law, or otherwise-whether, in other words, it is
within at least the penumbra of some common-law, statutory, or other
established concept of unfairness; (2) whether it is immoral, unethical,
oppressive, or unscrupulous; (3) whether it causes substantial injury to
consumers (or competitors or other businessmen) .... .

"[t]he wide variety of decisions interpreting the elusive concept of
unfairness at least makes clear that a method of selling violates Section 5
if it is exploitive or inequitable and if, in addition to being morally objec-
tionable, it is seriously detrimental to consumers and others.""

Although these three criteria were neither expressly approved or disap-
proved by the Court, they must be considered as reasonable indicia of the
Commission's approach to defining the concept of "unfairness." The first
criterion appears to cover conduct such as was condemned by the Supreme
Court in Keppel; practices such as gambling which, while often not unlaw-
ful in themselves, are "of the sort which the common law and criminal
statutes have long deemed contrary to public policy" 6 The second crite-
rion is perhaps more precise than the first. The words "oppressive" and
"unscrupulous" particularly connote a standard of business misconduct
which many would agree warrants administrative intervention. The third
criterion, although it is far-reaching in its effect on future business prac-
tices, requires "substantial injury to consumers" before the activity falls

The Act does not expressly confer any general power, of the kind possessed by a
court of equity, to compel restitution, or otherwise to so mold the decree as to do
substantial justice under circumstances. Of course, no damages can be awarded,
or mandatory order entered. Where, therefore, the unfair act has already accom-
plished its purpose, and there is no occasion for repeating it, the Commission
cannot give relief. G. HENDERSON, THE FEDERAL TRADE COMMISSION: A STUDY IN
ADMINsmTRATIvE LAw & PRocEDuRE 71(1924).

65. 405 U.S. at 244 n.5, quoting Statement of Basis and Purpose of Trade Regulation Rule
408, Unfair or Deceptive Advertising and Labeling of Cigarettes in Relation to the Health
Hazards of Smoking, 29 Fed. Reg. 8355 (1964).

66. 291 U.S. at 313.
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within the Commission's jurisdiction. Thus, the Commission is not em-
powered to vindicate abstract principles under section 5 when consumers
have not been substantially injured.

In summary, the Court's explication of the Wheeler-Lea amendment to
section 5 in Sperry & Hutchinson serves as the bedrock for the Commis-
sion's future consumer protection activities. For it is now abundantly clear
that the Commission is empowered to forbid acts or practices which are
unfair to consumers regardless of whether they cause injury to competitors
or have any relationship to the antitrust laws.

IV. FTC ACT AMENDMENTS CONTAINED IN THE TRANS-ALASKA OIL PIPELINE

ACT

In November 1973, FTC Act amendments were enacted as part of the
Trans-Alaska Oil Pipeline Act.'7 These revisions in the FTC Act were
designed to augment the enforcement and investigative powers of the Com-
mission. Congress expressed its legislative intent as follows:

It is the purpose of this Act [amending sections 5, 6, 13 and 16 of the
FTC Act] to grant the Federal Trade Commission the requisite authority
to insure prompt enforcement of the laws the Commission administers by
granting statutory authority to directly enforce subpoenas issued by the
Commission and to seek preliminary injunctive relief to avoid unfair com-
petitive practices.' 8

In brief, section 408 of the Pipeline bill, which contained the FTC Act
amendments, made three important changes. The legislation: (1) empow-
ered the Commission to seek injunctive relief in federal court upon a rea-
sonable belief that any law within its enforcement jurisdiction had been
violated;6' (2) authorized the Commission to represent itself in federal
court by its own attorneys if after ten days' notice the court action desired
by the Commission was not taken by the Justice Department;7' and (3)
increased the maximum civil penalty for violations of Commission cease
and desist orders from $5,000 to $10,000. 71 Because passage of the Trans-
Alaska Oil Pipeline Act overlapped the Senate's consideration of the FTC
Improvement Act, which was signed by the President on January 4, 1975,
the importance of the FTC Act amendments contained in the Pipeline bill

67. Act of Nov. 16, 1973, Pub. L. No. 93-153, amending 15 U.S.C. §§45, 46,53, 56 (1970).
68. Id. at §408(b).
69. Id. at §408(f), amending 15 U.S.C. §53(b) (1970); see H.R. REP. No. 93-1107, 93d

Cong., 2d Sess. 34 (1974).
70. Id. at §408(d), amending 15 U.S.C. §§45(m), 56 (1970).
71. Id. at §408(c), amending 15 U.S.C. §45(1) (1970). Section 408(e) also authorized the

Commission to gather information from banks and common carriers exempt from Commis-
sion regulation under 15 U.S.C. §§46(a) and (b) when such information is necessary to the
investigation of companies or industries which are not exempt from Commission review.
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is somewhat diminished. In particular, the Commission's authority to rep-
resent itself in court, first established by the Pipeline bill, was completely
revised by the FTC Improvement Act."

By far the most significant change made by the Pipeline bill was grant-
ing the Commission broad new injunctive authority. As noted previously,
the Commission's method of remedying abuses in the marketplace under
the original FTC Act was the cease and desist order." The 1938 Wheeler-
Lea Amendments authorized the Commission to seek injunctions against
false advertisements of food, drugs, theraupeutic devices, and cosmetics,"
but in all other cases the Commission had no power to seek injunctive
relief. Pending the issuance of a final cease and desist order, which often
follows a time-consuming proceeding," the Commission was powerless to
halt violations. A Senate Commerce Committee Report" noted:

Commissioner Philip Elman, in testimony before the Committee, ex-
plained how the FTC's regulatory anemia was related to its dependence
upon cease and desist orders. "[Als to most products and services offered
the public, the principle [sic] protection for the consumer is left to the
Federal Trade Commission and its limited power to prohibit unfair and
deceptive practices solely through issuance of orders to cease and desist
having only prospective effect. Unless and until an order based on past
violations is issued, no penalties, criminal or civil, can be imposed for
practices that violate the law, no matter how flagrant and harmful to the
public. And even as to respondents under order, they are subject to civil
penalties only if violations of the order are proved in a new, separate
proceeding brought by the attorney general in a federal court. Finally,
while injured consumers are given a private right of action under a few
statutes (e.g., the Consumer Credit Protection Act), no recovery of dam-
ages may be had under the FTC act even when they result from unfair

72. Act of Jan. 4, 1975, Pub. L. No. 93-637, §204, 88 Stat. 2199-2200, amending 15 U.S.C.
§56, repealed 15 U.S.C. §45(m) (1970).

73. See discussion in Section I.
74. 15 U.S.C. §§52-55 (1970).
75. REPORT OF THE ABA COMMISSION TO STUDY THE FEE.A TRADE COMMISSION 28-32

(1969). The ABA Report noted:
Problems of delay have vexed the FTC ever since it was established, and some of
the most notorious examples of protracted administrative proceedings have oc-
curred in that agency. One consequence of such delay was illustrated recently in
Columbia Broadcasting System, Inc. v. FTC, [414 F.2d 974 (7th Cir. 1969)] -in
which a Court of Appeals, reviewing in 1969 an FTC cease and desist order entered
in 1967 under Section 5, found that evidence of injury to competition had been
based on a 1959 investigation. The Court concluded that market conditions had
changed so substantially in the intervening years that the FTC's findings were no
longer reliable, and it remanded the case for the taking of additional evidence on
the question of injury. Id. at 28 (footnotes omitted).

For another report equally critical of the FTC, see generally E. Cox, R. FElUmETH & T.
SCHULTZ, THE CONSUMER AND THE FEDERAL TRADE COMMISSION (1969).

76. S. REP. No. 93-151, 93d Cong., 1st Seass. 9-10 (1973).
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and deceptive practices which violate an outstanding order to cease and
desist."

Bills authorizing the Commission to seek preliminary injunctions
against practices "unfair or deceptive to the consumer" were introduced
in the Senate in each Congress since 1968 and twice had been approved,"
but prior to the Pipeline bill, none of the Senate proposals had ever reached
the floor of the House.

Unlike these earlier bills, section 408 of the Trans-Alaska Oil Pipeline
Act does not restrict the Commission's power to seek injunctive relief to
special types of cases. Rather, under section 408 the Commission may seek
preliminarily or permanently to enjoin the violation of any law it is empow-
ered to enforce. The Conference Report makes clear that the standard of
proof to be met by the Commission for the issuance of a temporary re-
straining order or a preliminary injunction is not the same as is imposed
by the traditional equity standard which the common law applies to pri-
vate litigants. The Conference Report stated:

The intent [of section 408(f)] is to maintain the statutory or "public
interest" standard which is now applicable, and not to impose the
traditional "equity" standard of irreparable damage, the probability of
success on the merits, and that the balance of equities favors the peti-
tioner. This latter standard derives from common law and is appropriate
for litigation between private parties. It is not, however, appropriate for
the implementation of a Federal statute by an independent regulatory
agency where the standards of the public interest measure the propriety
and the need for injunctive relief."8

77. The first of these bills, entitled "The Deceptive Sales Act," was proposed in the 90th
Congress in 1968 by Senator Magnuson. S. 3065, 90th Cong., 1st Sess. (1968). The bill was
passed by the Senate, but was not acted upon by the House. In the next Congress a similar
bill, S. 3021, was strongly supported in Senate hearings by FTC Commissioners Philip Elman
and Casper Weinberger. S. 3021, 91st Cong., 1st Sess. (1969). However, this bill was reported
too late in the second session to receive floor action.

Senator Magnuson (with Senator Moss) in the 92d Congress again proposed legislation
which, inter alia, would have permitted the Commission to seek injunctions against acts
unfair or deceptive to consumers. Entitled "The Consumer Product Warranties and Federal
Trade Commission Improvements Act of 1971," this bill also would have authorized the
Commission to represent itself in court when challenging practices adversely affecting con-
sumers and would have raised the civil penalty for violating Commission cease and desist
orders from $5,000 to $10,000. S. 986, 92d Cong., 1st Sess. (1971). This proposal was also
approved by the Senate but expired in the House Committee on Interstate & Foreign Com-
merce. See also H.R. 16752, 92d Cong., 2d Sess. (1972); H.R. 6313, 92d Cong., 1st Sess. (1971).

In the first session of the 93d Congress, on January 12, 1973, Senators Magnuson and Moss
introduced S. 356, the Magnuson-Moss Warranty-Federal Trade Commission Improvement
Act, which contained provisions almost identical to those in S. 986, 93d Cong., 1st Sess.
(1973). S. 356 did not receive floor action until after the Senate had incorporated sectiofi 408
into the Trans-Alaska Oil Pipeline Act. As will be discussed in detail, infra, when S. 356 was
finally enacted in 1975, it contained FTC Act amendments which went far beyond section
408 of the Pipeline bill.

78. H.R. REP. No. 93-624, Cong., 1st Sess. 31 (1973).
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Another provision of the Pipeline bill, section 409, was designed to alle-
viate problems which had hindered the Commission's effectiveness. How-
ever, in contrast to section 408, which strengthened the Commission's
enforcement powers, section 409,11 by amending the Federal Reports Act,
expanded the agency's investigative powers. Prior to the enactment of
section 409, the Office of Management and Budget exercised total supervi-
sory power over data requests by federal agencies. Section 409 revoked this
authority and instead endowed the General Accounting Office with limited
authority to oversee agency requests for information. 0 Although applicable
to all federal agencies, this measure was particularly important to the
Commission; for three years the Office of Management and Budget had
vetoed the Commission's proposed line of business reporting forms by
which it sought to collect profits and cost data from the nation's corpora-
tions on a product line basis. This program has now been undertaken by
the Commission,8' and has been hotly contested by many of the affected
corporations.82

In sum, although the FTC Act amendments contained in the Trans-
Alaska Oil Pipeline Act buttressed the enforcement and investigative pow-
ers of the Commission, the amendments were adopted in a procedural
quagmire83 as part of a highly controversial energy package. 4 Approxi-

79. Act of Nov. 16, 1973, Pub. L. No. 93-153, §409, 87 Stat. 593, amending 44 U.S.C. §3502
(1970).

80. Id., creating 44 U.S.C. §3512. See General Accounting Office implementing regula-
tions, 39 Fed. Reg. 24345-50 (1974).

81. The Federal Trade Commission's resolution requiring annual line of business reports
from corporations is published at 39 Fed. Reg. 30377 (1974).

82. See, e.g., 696 ANTITRUST & TRADE REGULATION REPORT A13-14 (Jan. 14, 1975).
83. When the Conference Committee considered the Senate and House versions of the

Pipeline bill, it inserted the provisions of the Senate bill which amended the Federal Trade
Commission Act and the Federal Reports Act, which did not appear in the House bill. At
first it was thought that when the Pipeline bill came to a vote the House would probably
eliminate these amendments. Later, however, it became apparent that due to an oversight
when the rules of the House were amended in 1970, a floor vote to strike individual provisions
of the compromise bill was not procedurally permissible. Thus, the House was compelled
either to accept the bill as it emerged from Conference Committee or reject it in its entirety
and recommit it to the Committee. This rule has now been changed to permit a separate vote
on all non-gprmane amendments added to any House-passed measure. 120 CONG. Rac. 2730-
46 (daily ed. April 9, 1974); see H.R. REP. No. 93-1107, 93d Cong., 2d Sess. 84 (1974).

84. In 1970, the Wilderness Society, the Environmental Defense Fund, and other environ-
mental groups obtained a court injunction against issuance of a federal permit for construc-
tion of the pipeline right-of-way, including a road. Wilderness Society v. Hickel, 325 F. Supp.
422 (D.D.C. 1970). The court accepted the contention that an environmental impact state-
ment on the project was required by section 102(2)(C) of the National Environmental Policy
Act of 1970 before such preliminary work could be approved. 42 U.S.C. §4332(2)(C) (1970).
One of the most controversial aspects of the Trans-Alaska Oil Pipeline Act was barring court
review of any further environmental impact statements. Act of Nov. 16, 1973, Pub. L. No.
93-153, §203(d), amending 30 U.S.C.A. 185(t) (Supp. 1974). For background information, see
1973 ANN. REP. OF THE COUNCIL ON ENVIRONMENTAL QuALmrI 228, 230.
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mately one year later, the statutory wave dramatically crested, and the
most significant amendments to the FTC Act since it was originally en-
acted became law on January 4, 1975.

V. FTC IMPROVEMENT AcT

The enactment of the Magnuson-Moss Warranty-Federal Trade Com-
mission Improvement Act 5 heralds a new era at the Federal Trade Com-
mission. Title I of the Act authorizes the Commision to establish compre-
hensive disclosure and content standards for written warranties on con-
sumer products and provides new methods for the consumer and the Com-
mission to enforce warranty requirements." Although the warranty legisla-
tion should be beneficial to consumers, discussion of Title I is beyond the
scope of this article. In short, the Magnuson-Moss Warranty Act signals
that "lemon" aid is on the way.87

The FTC Act amendments are contained in Title II of the Magnuson-
Moss Warranty-FTC Improvement Act. Thus, for convenience the new
FTC Act revisions will be referred to as the "FTC Improvement Act," and
not by the entire name of the bill.

As an overview, the FTC Improvement Act expands the jurisdictional
reach of the Commission to matters "in or affecting" commerce, confirms

85. Act of Jan. 4, 1975, Pub. L. No. 93-637, 88 Stat. 2183-2203.
86. The Magnuson-Moss Warranty Act does not require issuance of a warranty, nor does

it authorize the Commission to prescribe warranty duration. If, however, any business wishes
to warrant a consumer product actually costing the consumer more than $5 at retail, the
legislation requires that written warranty terms be made available to the consumer prior to
sale, and that all disclosure and content requirements established by the Commission for
consumer product warranties apply. Act of Jan. 4, 1975, Pub. L. No. 93-637, §102, 88 Stat.
2185-86. In addition, the Act requires that written warranties on consumer products actually
costing the consumer more than $10 at retail must be designated as either "full" or "limited"
warranties. Id. at § 103. For a warranty to be designated as a "full" warranty, it must incorpo-
rate minimum warranty standards which include the free repair or replacement within a
reasonable time of any consumer product which is defective or malfunctions during the
warranty period. Id. at §104. If the minimum standards are not incorporated in a warranty,
it must be designated as a "limited" warranty. Importantly, a warrantor is prohibited from
expressly disclaiming implied warranties. Id. at §108.

The Magnuson-Moss Warranty Act encourages warrantors to establish procedures for set-
tling consumer disputes through informal dispute settlement mechanisms and requires that
the consumer must first resort to approved procedures before commencing a court action. Id.
at §110(a)(3). The Act also explicitly provides for class actions in federal court under certain
circumstances for breach of warranty. Id. at §110(d)(3). In addition to authorizing private
consumer remedies, the Act provides that it is a violation of the FTC Act for any person to
fail to comply with any requirement imposed by or to violate any prohibition contained in
the Magnuson-Moss Warranty Act. Id. at §110(b). In general, the Magnuson-Moss Warranty
Act takes effect on July 4, 1975. Id. at §112.

87. See S. REP. No. 93-151, 93d Cong., 1st Sess. 19 (1973); 120 CONG. REc. 9408 (daily ed.
Sept. 19, 1974).
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the Commission's authority to promulgate trade regulations rules defining
unfair or deceptive acts or practices, details the Commission'a authority
to represent itself in court proceedings, and makes clear that the Commis-
sion's investigative authority extends to persons, partnerships and corpo-
rations, instead of only corporations as in the past."8 Further, the Act
significantly augments the Commission's arsenal of weapons in the con-
sumer protection field.

This unprecedented consumer protection authority is contained in two
sections of the FTC Improvement Act. First, the Act authorizes the Com-
mission to bring actions for civil penalties in federal court for knowing
violations of trade regulation rules or outstanding orders it has issued with
respect to unfair or deceptive acts or practices against another person
without first resorting to a cease and desist order proceeding., Second, the
Commission may bring civil actions in federal or state court in order to
obtain redress for consumers or other persons, partnerships or corporations
which have been injured (1) by violations of existing Commission trade
regulation rules defining unfair or deceptive acts or practices, or (2) by
persons violating the FTC Act, where the violation resulted in a cease and
desist order and where a reasonable man would have known under the
circumstances that the act or practice was dishonest or fraudulent."

The Federal Trade Commission's new, far-reaching consumer protection
remedies are already the subject of much discussion. According to Calvin
J. Collier, former General Counsel of the Commission, the consumer re-
dress provisions "clearly mean 'money out of the pockets' of corporate
offenders and in many cases 'money into the pocket' of consumers .. .",91
The Commission's consumer redress authority is not popular with busi-
ness. In a recent interview, Richard Godown, an official of the National
Association of Manufacturers, stated that the consumer redress provision
is a "consumer class action in disguise, and not a very big disguise,",' with
the Commission in the first instance acting as prosecutor, judge and jury.
In one of the most poignant descriptions yet of the FTC Improvement Act,
Miles W. Kirkpatrick, a past chairman of the Federal Trade Commission,
dubbed the consumer redress provision "a veritable unsprung bear trap. '9 3

A. Jurisdiction

The new legislation amends sections 5, 6 and 12 of the FTC Act so as to
expand the Commission's jurisdiction over activities "in" interstate com-

88. Act of Jan. 4, 1975, Pub. L. No. 93-637, §§201-04, 88 Stat. 2193-2200.
89. Id. at §205, creating FTC Act § 5(m)(1)(A), 15 U.S.C. §45(m)(1)(A).
90. Id. at §206, creating FTC Act §19, 15 U.S.C. §57b.
91. Wall Street Journal, Jan. 20, 1975, at 12, col. 2.
92. Id.
93. Remarks of Miles W. Kirkpatrick at the Briefing Conference on FTC Litigation spon-

sored by the Federal Bar Association and the Bureau of National Affairs, Inc., Jan. 24, 1975,
in Arlington, Virginia.

[Vol. 26



FEDERAL TRADE COMMISSION

merce to those "in or affecting" interstate commerce." The Federal Trade
Commission Act was passed in 1914 as an exercise of Congress' power
under the Constitution to regulate commerce. 5 At the time the FTC Act
was enacted, the commerce clause was thought to apply only to the actual
interstate movement of products." Since then, the courts have interpreted
Congress' power to include authority over ostensibly intrastate transac-
tions which significantly affect interstate commerce. 7

Section 5 of the original FTC Act used the term "in commerce." "Com-
merce" is defined by section 4 of the Act to include "commerce among the
several States or with foreign nations, or in any Territory of the United
States or in the District of Columbia . . . ."" In 1935, Senator Wheeler
introduced a bill which would have expanded the jurisdiction of the Com-
mission over activities "in or affecting commerce." 9 Although this bill was
reported out of committee, it never passed the Senate.' When they were
finally enacted, the Wheeler-Lea Amendments tracked the original Act's
"in commerce" language.9'

The early decisions involving the Federal Trade Commission interpreted
the "in commerce" language in a restrictive manner. 2 In FTC v. Bunte
Brothers,9 3 the Supreme Court faced the jurisdictional issue squarely and

94. Act of Jan. 4, 1975, Pub. L. No. 93-637, §201, 88 Stat. 2193.
95. Art. I, §8 of the United States Constitution grants Congress several specified powers,

among them "[tlo regulate Commerce with Foreign Nations, and among the several States
and with Indian Tribes ....

96. E.g., Hammer v. Dagenhart, 247 U.S. 251, 276 (1918). There, the Court held that there
was no federal authority over the intrastate manufacture of goods, even though the subse-
quent interstate sale and shipment of those goods by the same corporation could be subject
to federal regulation.

97. E.g., Rasmussen v. American Dairy Ass'n, 472 F.2d 517,522 (9th Cir. 1972); Las Vegas
Merchant Plumber's Ass'n v. United States, 210 F.2d 732, 739 n.3 (9th Cir. 1954), cert.
denied, 348 U.S. 817 (1954).

98. 15 U.S.C. §44 (1970).
99. S. 944, 74th Cong., 1st Sess. (1935). The bill would have amended the first paragraph

of section 5 to provide: "Unfair methods of competition in or affecting commerce and unfair
or deceptive acts in or affecting commerce are declared unlawful."

100. S. REP. No. 46, 74th Cong., 1st Sess. (1935); 79 CONG. Rc. 2841-42 (1935).
101. Thus, the scope of the original FTC Act can be contrasted with the jurisdictional

reach of the Sherman Act. In United States v. South-Eastern Underwriters Ass'n, 322 U.S.
533, 558-59 (1944), the Supreme Court noted:

That Congress [in passing the Sherman Act] wanted to go to the utmost extent of
its Constitutional power in restraining trust and monopoly agreements. . . admits
of little, if any, doubt. The purpose was to use that power to make of ours, so far
as Congress could under our dual system, a competitive business economy.

In short, the reach of the Sherman Act is "as inclusive as the constitutional limits of Congress'
power to regulate commerce." REPORT OF THE ATTORNEY GENIRAL's NATIONAL COMMITTEE TO
STUDY THE ANTITRUST LAws 62 (1955).

102. See, e.g., Winslow v. FTC, 277 F. 206, 209 (4th Cir. 1921); Ward Baking Co. v. FTC,
264 F. 330, 331-32 (2d Cir. 1920).

103. 312 U.S. 349, 355 (1941).
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concluded that only a Congressional amendment could expand the scope
of the FTC Act to be co-extensive with Congress' power to regulate inter-
state commerce. The Bunte Brothers decision was never explicitly over-
ruled. The courts attempted to diminish the impact of Bunte Brothers to
a certain extent by broadly construing what is "in" interstate commerce. 04

In FTC v. Cement Institute,o5 for example, the terms of a Commission
cease and desist order were held binding on certain cement companies
which operated wholly intrastate. However, the companies had taken part
in activities of a multi-state trade association which were designed to fix
prices throughout the entire United States. Despite this liberalizing trend,
the Bunte Brothers opinion restricted the Commission's jurisdiction over
many aspects of commerce in the modern American economy.

As amended, section 5(a)(1) of the FTC Act provides: "Unfair methods
of competition in or affecting commerce, and unfair or deceptive acts or
practices in or affecting commerce, are declared unlawful." According to
the Senate Commerce Committee Report, the expansion of the Commis-
sion's jurisdiction is "intended to permit more effective policing of the
marketplace by bringing within reach practices which are unfair or decep-
tive and which, while local in character, nevertheless have an adverse
impact upon interstate commerce."' Congress was particularly concerned
with frauds that often occur in large cities where concentrations of the
economically disadvantaged and of the less educated make them easy
targets for dishonest operators."°T Although these unsavory practices were
largely beyond the Commission's reach in the past, they are now more
likely to be within the Commission's purview. Congress was explicit, how-
ever, that the expansion of the Commission's jurisdiction was not intended
in any way to preempt state or local agencies from carrying out consumer
protection activities within their own locale which are also within the reach
of the Commission. 08

Granting the Commission jurisdiction over matters "affecting" inter-
state commerce seems all the more important in view of the Supreme
Court's recent decision in Gulf Oil Corp. v. Copp Paving Co.'"' There, the
Court decided that a firm engaged in entirely intrastate sales of asphaltic
concrete, a product that can be marketed only locally, was not making

104. See, e.g., Holland Furnace Co. v. FTC, 269 F.2d 203, 209-13 (7th Cir. 1959), cert.
denied, 361 U.S. 932 (1960).

105. 333 U.S. 683 (1948). The Court opined: "The Commission would be rendered helpless
. . . if its jurisdiction could be defeated on a mere showing that each conspirator had carefully
confined his illegal activities within the borders of a single state." Id. at 696.

106. S. REP. No. 93-151, 93d Cong., 1st Sess. 26 (1973).
107. H.R. REP. No. 93-1107, 93d Cong., 2d Sess. 45 (1974); see generally D. CALovrrz,

THE POOR PAY MORE (1963).
108. S. REP. No. 93-151, 93d Cong., 1st Sess. 27 (1973); H.R. REP. No. 93-1107, 93d Cong.,

2d Sess. 45 (1974).
109. 419 U.S. 186 (1974).
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sales "in commerce" within the meaning of the Robinson-Patman and
Clayton Acts."'

In sum, the jurisdictional amendment to the FTC Act will permit the
Commission to regulate the marketplace in a much more pervasive fashion
by placing within its reach both unfair methods of competition and unfair
or deceptive acts or practices which, although local in character, signifi-
cantly affect interstate commerce.

B. Rulemaking

Over the years many legal commentators have argued for increased use
of rulemaking power by administrative agencies."' How much the Com-
mission should use rulemaking, in contrast to adjudication, to implement
the broad language of section 5(a) of the FTC Act is not entirely clear."'

In its early years the Commission realized that cease and desist orders
were cumbersome and wasteful of the Commission's limited resources
where unlawful practices were widespread through a particular industry.
As a consequence, the Commission conducted trade practice conferences
and issued interpretations of the laws as they applied either to specific
industries or to problems which affected a number of industries."3 These
interpretations, which were known as industry guides, were not wholly
effective in eliminating unlawful conduct because they did not have the
force of law. When the Commission sought a cease and desist order against
a violator, the complaint would necessarily allege violation of the statutory
provision on which the guide was based, rather than alleging violation of
the industry guide itself."'

Not until 1962 did the Commission decide to enforce section 5 through
substantive rulemaking."15 These "trade regulation rules" delineate spe-

110. Id. at 199. By noting probable jurisdiction in United States v. American Bldg. Main-
tenance Indus., __ U.S. __, 43 U.S.L.W. 3383 (Jan. 14, 1975), the Supreme Court has
agreed to consider again the scope of interstate commerce required for jurisdiction under the
Clayton Act.

111. See, e.g., Baker, Policy by Rule or Ad Hoc Approach-Which Should It Be?, 22 LAW
& CONrEMP. PROB. 658 (1957); Fuchs, Agency Development of Policy Through Rulemaking,
59 Nw. U.L. REv. 781 (1965); Shapiro, The Choice of Rulemaking or Adjudication in the
Development of Administrative Policy, 78 HARv. L. REv. 921 (1965).

112. Compare Statement of Earl W. Kintner on behalf of The Proprietary Association,
Hearings on H.R. 6313 et al. Before the Subcomm. on Commerce and Finance of the House
Comm. on Interstate and Foreign Commerce, 92d Cong., 1st Sess. 475 (1972) with National
Petroleum Refiners Ass'n v. FTC, 482 F.2d 672, 690 (D.C. Cir. 1973), cert. denied, 415 U.S.
951 (1974). The Conference Report on S. 356 stated: "Because the prohibitions of section 5
of the Act are quite broad, trade regulation rules are needed to define with specificity conduct
that violates the statute and to establish unlawful conduct." H.R. REP. No. 93-1606, 93d
Cong., 2d Sess. 31 (1974).

113. See E. KINTNER, A PRIMER ON THE LAW OF DECEPTIVE PRAcTicEs 25-26 (1971).
114. 16 C.F.R. §1.5 (1974). See Lifetime Cutlery Corp., 56 F.T.C. 1648 (1959).
115. 27 Fed. Reg. 4636, 4736, 4796 (1962).
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cific practices which the Commission considers to be proscribed by the
FTC Act. In contrast to industry guides which are merely interpretative,
violations of trade regulation rules are considered violations of the statu-
tory provision upon which the rule is based."'

During the next decade or so the Federal Trade Commission issued more
than 20 trade regulation rules."' Nearly all of the rules were aimed directly
at consumer protection. The one exception was a rule regulating unfair
trade practices under section 2(d) of the Robinson-Patman Act."18

One of these trade regulation rules provided that failure to post octane
ratings on service station gasoline pumps was an unfair method of competi-
tion and an unfair or deceptive act or practice." ' Two trade associations
and 34 gasoline refining companies challenged the Commission's authority
to promulgate the octane posting rule. After reviewing the language and
the legislative history of the FTC Act, the District Court for the District
of Columbia concluded that the Commission had no power to issue trade
regulation rules.'2 0 On appeal, the District of Columbia Court of Appeals
reversed, upholding the Commission's substantive rulemaking power on
the basis of the "plain language" of section 6(g) of the FTC Act.'2' Under
the so-called "Octane Rating" case, the Commission was required only to
follow the informal rulemaking procedures established by section 553 of the
Administrative Procedure Act.1n Accordingly, the scope of judicial review
did not include the substantial evidence test.' 3

Building on the decision in the "Octane Rating" case, the FTC Improve-
ment Act adds a new section 18 to the Federal Trade Commission Act
which confirms the Commission's authority to issue substantive rules de-
fining unfair or deceptive acts or practices. The new law also provides that
rules which define with specificity acts or practices which are unfair or
deceptive "may include requirements prescribed for the purpose of pre-
venting such acts or practices."' ' According to the Conference Report, this
provision allows the Commission in a trade regulation rule to specify what
must be done in order to avoid engaging in an unfair or deceptive prac-
tice.'25 For example, as was done in the octane posting rule, the Commis-
sion could continue to require that certain testing procedures be followed

116. 16 C.F.R. §1.12(c) (1974).
117. See generally 16 C.F.R. § §400-29 (1974).
118. Discriminatory Practices in Men's and Boy's Tailored Clothing Industry, 16 C.F.R.

§412 (1974).
119. 16 C.F.R. §422 (1974).
120. National Petroleum Refiners Ass'n v. FTC, 340 F. Supp. 1343 (D.D.C. 1972).
121. National Petroleum Refiners Ass'n v. FTC, 482 F.2d 672, 690 (D.C. Cir. 1973), cert.

denied, 415 U.S. 951 (1974).
122. 5 U.S.C. §553 (1970).
123. 5 U.S.C. §706(2)(E) (1970).
124. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act

§18(a)(1)(B), 15 U.S.C. §57a(a)(1)(B).
125. H.R. REP. No. 93-1606, 93d Cong., 2d Seas. 31 (1974).
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in order to determine what octane rating should be posted on gasoline
pumps. Any such requirements would be subject to judicial review in the
same manner as the portion of the rule which defines the specific act or
practice which is unfair or deceptive. '6

Section 18 is the exclusive authority for promulgating rules which define
unfair or deceptive acts or practices, and it does not affect the Commis-
sion's authority under existing law to prescribe rules with respect to unfair
methods of competition in or affecting commerce.ln The decision in the
"Octane Rating" case did not expressly uphold the Commission's author-
ity to promulgate rules defining unfair methods of competition, and thus
the question is still not free from doubt.'2 8

1. Procedures

When prescribing trade regulation rules which define unfair or deceptive
acts or practices, the Commission must follow detailed procedures which
fall somewhere between informal and formal rulemaking. The House Re-
port stated:

Our mission was to develop a provision which would allow interested
persons an opportunity to be heard in a meaningful and constructive way
on proposed rules while granting to the Commission the latitude to avoid
unnecessary costs or delay in its proceedings.'2 '

Section 18 of the FTC Act requires the Commission to publish a notice
of proposed rulemaking stating with particularity the reason for the pro-
posed rule, and to provide an opportunity for an informal hearing at which
any interested person is entitled to present his position on a proposed
rule.'3 0 If the Commission determines that there are disputed issues of
material fact requiring resolution, interested persons are entitled to pres-
ent such rebuttal submissions and to conduct (or have conducted by the
Commission) such cross-examination as the Commission determines to be

126. Id.
127. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act

§18(a)(2), 15 U.S.C. §57a(a)(2). In debate on the Conference bill, Representative Broyhill
from North Carolina stated:

Antitrust rules would obviously have a far more pervasive effect than rules defin-
ing unfair deceptive acts or practices, and I would feel very uncomfortable giving
such antitrust rules the same effect as this bill gives consumer practice rules.
Accordingly, we have made clear that the new bill does not deal with the antitrust
laws. 120 CONG. REc. 12,348 (daily ed. Dec. 19, 1974).

But see remarks of Sen. Hart, 120 CONG. RIc. 21,978 (daily ed. Dec. 18, 1974).
128. National Petroleum Refiners Ass'n v. FTC, 482 F.2d 672, 697 n.40 (D.C. Cir. 1973),

cert. denied, 415 U.S. 951 (1974).
129. H.R. REP. No. 93-1107, 93d Cong., 2d Sess. 86 (1974). See 120 CONG. REc. 21,978,

21,988 (daily ed. Dec. 18, 1974); 120 CONG. RIc. 12,348 (daily ed. Dec. 19, 1974).
130. Act of Jan, 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act §

18(b), 15 U.S.C. §57a(b).

1975]



MERCER LAW REVEW

appropriate and required for a full disclosure.'3'
Participation of any interested person in an oral hearing is subject to

rules and rulings which the Commission is authorized to make to avoid
unnecessary costs or delay, such as aggregating persons with the same or
similar interests and providing for their representation by a single repre-
sentative. 1 3 However, section 18 specifically provides an exception in the
case of a person who the Commission has determined is a member of a
group with the same or similar interests, who is unable to agree upon group
representation with other members of the group, and who shows to the
satisfaction of the Commission that he has made a reasonable and good
faith effort to reach agreement upon group representation. 3 3

Upon promulgation of a final rule, the Commission must publish a de-
tailed explanation of the applicability and economic impact of the rule.
According to the Conference Report, this statement of basis and purpose

is not intended to be a voluminous or detailed document, but a concise
means of specifying the reasons for the rule, the acts and practices prohib-
ited by it, and the Commission's best estimate of the economic effects of
the rule which would include any anticipated cost or benefits the rule is
expected to have for small business or consumers.'1

Although the statement of basis and purpose must accompany promulga-
tion of a rule, its contents are not subject to court review on any basis at
any time.In

2. Judicial Review

Determining the proper scope of judicial review of final rules promul-

131. Id., creating FTC Act §18(c), 15 U.S.C. § 57a(c). The Conference Report noted:
It was the judgment of the conferees that more effective, workable and meaningful
rules will be promulgated if persons affected by such rules have the opportunity
afforded by the bill, by cross-examination and rebuttal evidence for other submis-
sions, to challenge the factual assumptions on which the Commission is proceeding
and to show in what respect such assumptions are erroneous. H.R. REP. No. 93-
1606, 93d Cong., 2d Sess. 33 (1974).

Senator Moss, commenting on the cross-examination provision, Act of Jan. 4, 1975, Pub. L.
No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act §18(c)(1)(B), 15 U.S.C. 57a(c)(1)(B)
stated: "The words 'commenting orally' were intended to be descriptive and not limiting. In
other words, the Commission could authorize cross-examination of written submissions if it
determined that it was appropriate and required." 120 CONG. REC. 21,977 (daily ed. Dec. 18,
1974). See 120 CONG. REc. 12,349 (daily ed. Dec. 19, 1974).

132. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act
§18(c)(2), 15 U.S.C. §57a(c)(2). The Commission has recently proposed rules to implement
its new rulemaking authority. 40 Fed. Reg. 15237-39 (1975).

133. Id. creating FTC Act §18(c)(3)(B), 15 U.S.C. §57a(c)(3)(B).
134. H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 32 (1974). Seethe Commission's proposed

new section, 16 C.F.R. §1.14, 40 Fed. Reg. 15238 (1975).
135. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act

§18(e)(5)(C), 15 U.S.C. §57a(e)(5)(C).
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gated under section 18 is nothing short of a labyrinthine process. The
statute was further obfuscated when after passage of S. 356 in both the
Senate and House, both Houses adopted a concurrent resolution amending
the judicial review provision. The short but seemingly contradictory de-
bate relevant to the passage of the concurrent resolution assures confusion
until the question of scope of review is brought before the courts. 3

(a) Petition for Review Filed Within 60 Days

If a petition for judicial review of a final rule is filed in a circuit court of
appeals within 60 days after the rule is promulgated, the court may set
aside the rule if the agency's action is arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with law; contrary to constitu-
tional right, power, privilege or immunity; in excess of statutory jurisdic-
tion, authority, or limitations, or short of statutory right; or without ob-
servance of procedures required by law." 7 In addition, the court could set
aside a final rule if it determines that the Commission's action is not
supported by substantial evidence in the rulemaking record taken as a
whole.

13

The statute explicitly provides, however, that the substantial evidence
provision of the Administrative Procedure Act is not applicable to the
rule.3M The hybrid informal-formal rulemaking procedures established by
the Act provide only the opportunity for a hearing, but do not require one.

136. S. Con. Res. 126, 93d Cong., 2d Sess. (1974). Senator Moss, the only Senator to
comment on the resolution, stated:

The concurrent resolution corrects a technical deficiency in the Conference Report
whereby the words "with regard to disputed issues of material fact on which the
rule was based" modified both the words "findings" and "conclusions" whereas
they pertained only to findings. In order to clarify the situation, the word "action"
was chosen to indicate the intention to have factual determinations reviewed on the
basis of substantial evidence. Conclusions arising from those factual determina-
tions would be reviewed as is normal: Do the facts supported by substantial evi-
dence support the conclusions on the basis of logic. In other words, the conclusion
does not have to be the best one but only one logically supportable. In effect, the
"substantial evidence" test does not have relevance to conclusions. 120 CONG REC.

21,990 (daily ed. Dec. 18, 1974).
On the other hand, Representative Broyhill, discussing the meaning of the concurrent resolu-
tion, stated:

[I]t is necessary to clarify the language in the Conference Report, not because of
any disagreement among the conferees but because of some legal interpretation of
the language which was included in the Conference Report. We want to make
crystal clear that any rules that are issued by the commission must be based upon
the substantial evidence that is developed in the consideration of the rule. 120
CONG. REc. 12,350 (daily ed. Dec. 19, 1974).

137. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act
§18(e)(3), 15 U.S.C. §57a(e)(3).

138. Id., creating FTC Act §18(e)(3)(A), 15 U.S.C. §57a(e)(3)(A).
139. Id., creating FTC Act §18(e)(5)(C), 15 U.S.C. §57a(e)(5)(C).
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Accordingly, since no on-the-record hearing was provided by statute,
which is necessary to trigger substantial evidence review under the Admin-
istrative Procedure Act, Congress specifically wrote the substantial evi-
dence test into the FTC Improvement Act.

Finally, a rule could also be set aside if the court finds that any Commis-
sion action in excluding or limiting cross-examination or rebuttal submis-
sions precluded disclosure of disputed material facts necessary for a fair
determination of the rulemaking proceeding taken as a whole. 140

(b) Review Sought After 60 Days

If a final rule is challenged in an enforcement proceeding or in a pre-
enforcement judicial review action brought after the 60-day period noted
above, the Act provides that neither the more stringent substantial evi-
dence review of the Commission's action nor review of limitations on cross-
examination and rebuttal submissions can be obtained."' In such a pro-
ceeding, the court may test the validity of the rule only under those provi-
sions of the Administrative Procedure Act applicable to review of informal
rulemaking."2

3. Exemptions

Any person to whom a substantive trade regulation rule applies may
petition the Commission for an exemption from it."3 If, on the basis of such
a petition or on its own motion, the Commission finds that application of
such a rule to any person is not necessary to prevent the unfair or deceptive
act or practice to which the rule relates, the Commission may exempt such
person from the rule. The Commission's action with respect to an exemp-
tion petition is subject to judicial review under those provisions of the
Administrative Procedure Act applicable to review of informal rulemak-
ing.14

4. Compensation for Participation in Rulemaking Proceedings

The rulemaking section also authorizes the Federal Trade Commission
to provide compensation for reasonable attorney's and expert witness fees
and other costs of participating in rulemaking proceedings to any person
who has or represents an interest necessary for fairly deciding questions
involved which would not otherwise be adequately represented in the pro-

140. Id., creating FrC Act §18(e)(3)(B), 15 U.S.C. §57a(e)(3)(B).
141. Compare id., creating .FTC Act §18(e)(5)(C), 15 U.S.C. §57a(e)(5)(C) with id.,

creating FTC Act §18(e)(3)(A), 15 U.S.C. §57a(e)(3)(A).
142. Id., creating FTC Act §§18(e)(5)(B)-(C), 15 U.S.C. §57a(e)(5)(B)-(C).
143. Id., creating FTC Act §18(g), 15 U.S.C. §57a(g). See 120 CONG. REc. 12,348 (daily

ed. Dec. 19, 1974).
144. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act

§18(g)(2), 15 U.S.C. §57a(g)(2). See 5 U.S.C. §706(2)(A)-(D) (1970).
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ceeding, and who, but for the compensation would be unable to participate
effectively in such proceeding because of economic restraints."' No more
than $1,000,000 may be expended for participation in rulemaking proceed-
ings in any fiscal year, and not more than 25 percent of the amount paid
in any fiscal year may be given to persons whom the proposed rule would
regulate or who represent the interests of such persons. The Conference
Report urged the Commission to assign a high priority to the proper ex-
penditure of these funds."6

5. Banks

As part of the rulemaking package, section 18 requires the Board of
Governors of the Federal Reserve System to issue regulations proscribing
acts or practices of banks which are substantially similar to the unfair or
deceptive acts or practices proscribed by rules issued by the Commission."7

Further, the Board of Governors of the Federal Reserve System, the Comp-
troller of the Currency, and the Board of Directors of the Federal Deposit
Insurance Corporation are each required to establish a separate division of
consumer affairs within their respective agencies to handle consumer com-
plaints of unfair or deceptive acts or practices by banks under their juris-
diction.'

6. Summary of Rulemaking Discussion

Congress attempted to structure a novel rulemaking proceeding that
affords interested persons sufficient procedural safeguards without unduly
prolonging consideration of proposed rules. Since the Commission can be
expected to use its rulemaking authority frequently in the future, the pre-
cise meaning of section 18, and particularly its judicial review provisions,
will become clear only after it has been tested in the courts.

C. Investigative Authority

The FTC Improvement Act broadens the Commission's investigative

145. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act
§18(h), 15 U.S.C. §57a(h). See the Commission's proposed new section, 16 C.F.R. §1.17, 40
Fed. Reg. 15239-40 (1975), entitled "Compensation for representation in rulemaking proceed-
ings."

146. H.R. Rm'. No. 93-1606, 93d Cong., 2d Sess. 36 (1974).
147. Act of Jan. 4, 1975, Pub. L. No. 93-637, §202(a), 88 Stat. 2193, creating FTC Act

§18(f), 15 U.S.C. §57a(f). Using its authority under section 18(f) of the FTC Act for the first
time, the Federal Reserve Board recently proposed rules similar to the Commission's for
regulating certain unfair credit practices. Compare 40 Fed. Reg. 19495-48 (1975) with 40 Fed.
Reg. 16347-50 (1975).

148. The power struggle between the Commission and the Federal Reserve Board concern-
ing which agency would have jurisdiction over unfair consumer practices involving banks was
settled in the Senate. See S. Rm,. No. 93-280, 93d Cong., 1st Sess. 2-3 (1973).
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authority by authorizing it to obtain reports and documentary evidence
from "persons, partnerships and corporations" instead of only corporations
as in the past.'49 This change makes clear that the entities covered by the
Commission's investigative authority (section 6, 9 and 10 of the FTC
Act)'50 are the same as are prohibited from engaging in unfair methods of
competition or unfair or deceptive acts or practices under section 5 of the
Act.

15
1

D. Representation

The FTC Improvement Act precisely delineates the Commission's au-
thority to represent itself in civil proceedings. Since the Trans-Alaska Oil
Pipeline Act was passed in November 1973, the Commission has been
authorized to represent itself through its own attorneys in civil actions if,
after notifying the Attorney General and giving him ten days to take the
action proposed by the Commission, the Attorney General failed to do so.'5 2

The Senate version of the FTC Improvement Act, which was passed before
the enactment of the Pipeline amendments, authorized the Commission to
represent itself in any civil proceeding involving the FTC Act without first
consulting the Justice Department. 15

1 On the other hand, the House ver-
sion would have amended the FTC Act so as to permit the Commission to
appear in any civil action through its own legal representative only with
the concurrence of the Attorney General.' The conference bill represented
a compromise between these two positions.

The FTC Improvement Act grants to the Commission exclusive author-
ity to appear in federal court in its own name through its own attorneys
when (1) pursuing consumer redress under section 19, (2) seeking injunc-
tive relief, (3) participating in judicial review of a trade regulation rule or
a cease and desist order issued under section 5, (4) enforcing a subpoena,
or (5) requiring compliance with a section 6 report requirement. 55 The
Commission must inform the Attorney General of the exercise of its exclu-
sive authority. When the Commission elects to represent itself, the Attor-
ney General is not precluded from intervening on behalf of the United
States in any of the actions noted above or in any appeal of these actions
as is otherwise provided by law.

149. Act of Jan. 4, 1975, Pub. L. No. 93-637, §203(a)(2), 88 Stat. 2198-99, amending FTC
Act §6(b), 15 U.S.C. §46(b) (1970).

150. 15 U.S.C. §§46, 49, 50 (1970).
151. H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 37 (1974); H.R. RP. No. 93-1109, 93d

Cong., 2d Sess. 49 (1974); S. REP. No. 93-151, 93d Cong., 1st Sess. 30 (1973).
152. Act of Nov. 16, 1973, Pub. L. No. 93-153, §§408(d),(g), 87 Stat. 592, amending 15

U.S.C. §§45, 56 (1970).
153. S. rlp. No. 93-151, 93d Cong., 1st Sess. 29 (1973).
154. H.R. REP. No. 93-1109, 93d Cong., 2d Sess. 49-52 (1974).
155. Act of Jan. 4, 1975, Pub. L. No. 93-637, §204(a), 88 Stat. 2199, creating FTC Act

§16(a)(2), 15 U.S.C. §56(a)(2).
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In any other civil action involving the Federal Trade Commission Act,
for example, civil penalty proceedings, the Commission may appear in its
own name through its own attorneys only if the Commission gives written
notification and consults with the Attorney General, and thereafter the
Attorney General fails within 45 days to take the action proposed by the
Commission.' 6 In addition, the FTC Improvement Act authorizes the Fed-
eral Trade Commission to represent itself in the Supreme Court under
certain circumstances.'57 Diluting the authority of the Solicitor General
over litigation involving the United States Government in the Supreme
Court was not popular with some Senators and Representatives.15

The Commission's new authority to exclusively represent itself in court,
particularly when seeking injunctive relief and consumer redress, will bol-
ster its status as an independent agency and will give the Commission
firmer control over its destiny.'59

E. Civil Penalties

Prior to 1975, the Federal Trade Commission could only recover civil
penalties from a person, partnership or corporation which violated a cease
and desist order that had been previously issued against it.1° Thus, as
explained by J. Thomas Rosch, Director of the Commission's Bureau of
Consumer Protection, "[in the past, the dishonest merchant had essen-
tially two bites at the apple and the first bite was relatively cheap."'' The
FTC Improvement Act eliminates this two-step process in certain cases by
authorizing the Commission to initiate civil penalty actions in federal
district court in two new situations.

1. Trade Regulation Rules

Section 5(m)(1)(A) provides that the Commission may commence a civil
penalty action against any person, partnership or corporation violating a
trade regulation rule defining an unfair or deceptive act or practice, where
the defendant had actual knowledge or knowledge fairly implied on the
basis of objective circumstances that the act or practice was unfair or
deceptive and was prohibited by the rule." 2 The Conference Report ex-
plained:

156. Id., creating FTC Act §16(a)(1), 15 U.S.C. §56(a)(1).
157. Id., creating FTC Act §16(a)(3), 15 U.S.C. §56(a)(3). H.R. REP. No. 93-1606, 93d

Cong., 2d Sess. 38-39 (1974).
158. H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 38-39 (1974); H.R. REP. No. 93-1109, 93d

Cong., 2d Sess. 87 (1974); 120 CONG. Rc. 12,349 (daily ed. Dec. 19, 1974) (remarks of Rep.
Broyhill). But see 120 CONG. REc. 21,977 (daily ed. Dec. 18, 1974) (remarks of Sen. Moss).

159. Compare the authority of the National Labor Relations Board to represent itself in
court. See 29 U.S.C. §154(a) (1970).

160. 15 U.S.C. §45(t) (1970).
161. Wall Street Journal, Jan. 20, 1975, at 12, col. 3.
162. Act of Jan. 4, 1975, Pub. L. No. 93-637, §2 05(a), 88 Stat. 2200-01, creating FTC Act
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In determining whether knowledge of a Commission rule may be fairly
implied, it is intended that the courts hold a defendant responsible where
a reasonable and prudent man under the circumstances would have
known of the existence of the rule and that the act or practice was in
violation of its provisions.163

2. Cease and Desist Orders

The Commission is also authorized to commence a civil penalty action
in federal district court against any person, partnership or corporation
which engages in an act or practice which the Commission has determined
in a cease and desist proceeding to be unfair or deceptive, where that
person, partnership or corporation (whether or not it was a respondent
subject to such order) had actual knowledge that the act or practice was
unfair or deceptive and prohibited by the FTC Act.' Where a defendant
in such a civil penalty action was not subject to the cease and desist order,
the issues of fact must be tried de novo in the district court.lu The Confer-
ence Report indicates that where the defendant was subject to the final
cease and desist order, the determination of the Commission as to the facts
would normally be conclusive if supported by substantial evidence."'

Section 5(m) (1) (B) raises substantial due process questions, particularly
where a defendant was not subject to a cease and desist order, since the
section seems to authorize rulemaking by adjudication. In fact, a recent
Wall Street Journal article quoted an FTC lawyer as saying that the Com-
mission has under consideration obtaining a cease and desist order against
a small company in an industry and using that order "to whipsaw the big
boys into line.' 6 7

The maximum fine recoverable in a civil penalty action is $10,000 per
violation, and in the case of a continuing failure to comply with a trade
regulation rule or with an outstanding cease and desist order, each day of
failure to comply is treated as a separate violation.1u In determining the

§5(m)(1)(A), 15 U.S.C. §45(m)(1)(A).
163. H.R. REP. No. 93-1606, 93d Cong., 2d Sees. 40 (1974).
164. Act of Jan. 4, 1975, Pub. L. No. 93-637, §205(a), 88 Stat. 2201, creating FrC Act

§5(m)(1)(B), 15 U.S.C. §45(m)(1)(B). In the case of a corporate defendant, the Conference
Report stated that "the knowledge of responsible corporate officials would, under usual prin-
ciples of law, be imputed to the corporation." H.R. RE. No. 93-1606, 93d Cong., 2d Sess. 40
(1974).

165. Act of Jan. 4, 1975, Pub. L. No. 93-637, §205(a), 88 Stat. 2200, creating FTC Act
§5(m)(2), 15 U.S.C. §45(m)(2). See 120 CONG. REc. 12,349 (daily ed. Dec. 19, 1974).

166. H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 40 (1974).
167. Wall Street Journal, Jan. 20, 1975, at 12, col. 4. Moreover, Chairman Engman an-

nounced on April 11, 1975, in a speech before the ABA's Antitrust Section that the Commis-
sion's past litigated cease and desist orders would, in his opinion, be usable under FTC Act
section 5(m)(1)(B).
1 168. Act of Jan. 4, 1975, Pub. L. No. 93-637, §205(a), 88 Stat. 2201, creating FTC Act

§5(m)(1)(C), 15 U.S.C. §45(m)(1)(C). See 120 CONG. Rxc. 21,989 (daily ed. Dec. 18, 1974).
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amount of a civil penalty, the court must take into account "the degree of
culpability, any history of prior such conduct, ability to pay, effect on
ability to continue to do business, and such other matters as justice may
require."'' Any action for a civil penalty may be compromised or settled
if the Commission publicly states its reasons and the court approves the
settlement. 70 The hew civil penalty provisions do not apply to any rule
violation or act or practice that occurred before January 4, 1975.'1'

The requirements of the civil penalty section may well prompt the Com-
mission to promulgate a large number of trade regulation rules defining
unfair or deceptive acts or practices in coming years. Since only construc-
tive knowledge of a rule is required in a civil penalty action predicated on
a rule violation, in contrast to actual knowledge of an outstanding cease
and desist order, the Commission's burden of proof in a civil penalty pro-
ceeding for a rule violation is easier to meet. When this constructive-actual
knowledge differentiation is coupled with the thorny due process and bur-
den of proof questions present in a civil penalty action based on violation
of a cease and desist order to which the defendant was not subject, the
Commission can be reasonably expected to proceed by rulemaking rather
than by adjudication. As will be discussed below, the Act's bias in favor
of rules also appears in the consumer redress section."'

F. Consumer Redress

In a far-reaching amendment to the FTC Act, the new legislation author-
izes the Commission in two situations to seek redress in federal or state
court for persons injured by unfair or deceptive acts or practices.

1. Trade Regulation Rules

If any person, partnership or corporation violates a trade regulation rule
defining an unfair or deceptive act or practice, the Commission may
commence an action in federal or state court to redress injury to persons
resulting from the rule violation.'

169. Act of Jan. 4, 1975, Pub. L. No. 93-637, §205(a), 88 Stat. 2201, creating FTC Act
§5(m)(1)(C), 15 U.S.C. §45(m)(1)(C).

170. Id., creating FTC Act §5(m)(3), 15 U.S.C. §45(m)(3). Compare the new amendment
to the Clayton Act regarding consent decree procedures, Act of Dec. 21, 1974, Pub. L. No.
93-528, §2, 88 Stat. 1706-08.

171. Act of Jan. 4, 1975, Pub. L. No. 93-637, §205(b), 88 Stat. 2201.
172. Lewis A. Engman, Chairman of the Federal Trade Commission, in a speech before

the Antitrust Section of the American Bar Association on April 11, 1975, predicted that "as
the effective date of the [Magnuson-Moss-Federal Trade Commission Improvement] Act
recedes into history there will be a long range shift in the Commission's center of gravity
toward Rules, both writing them and enforcing them."

173. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2201, creating FTC Act
§19(a)(1), 15 U.S.C. §57b(a)(1). It is perhaps appropriate to ask what authority Congress has

1975]



MERCER LAW REVIEW

2. Cease and Desist Orders

If any person, partnership or corporation engages in any unfair or decep-
tive act or practice resulting in the issuance of a final cease and desist order
by the Commission against such respondent, the Commission may comm-
ence an action in federal or state court for injuries caused by the respon-
dent's act or practice.' If the Commission satisfies the court that the act
or practice to which the cease and desist order relates is one which a
reasonable man would have known under the circumstances was dishonest
or fraudulent, the court may grant redress.'75 In applying the "dishonest
or fraudulent" test, the court need not find that a reasonable man under
the circumstances would have considered such act or practice to be crimi-
nal.'78 Although the words "dishonest or fraudulent" are not defined by the
statute, they would seem to impose a more stringent standard than "unfair
or deceptive." Otherwise, Congress would not have added this express
statutory requirement.

3. Court Proceedings

If in either of the cases described above the court determines that redress
is proper for consumers or other persons, partnerships and corporations, " '
it may grant such relief as it finds necessary to redress the injury resulting
from the violation. The specific types of relief enumerated by the statute
include, but are not limited to, "rescission or reformation of contracts, the
refund of money or return of property, the payment of damages, and public
notification respecting the rule violation or the unfair or deceptive act or
practice."'78 The section does not, however, authorize the imposition of
exemplary or punitive damages. The Conference Report noted: "The enu-

under the Constitution to create a federal statutory cause of action for a federal administra-
tive agency in a state court.

174. Id., creating FTC Act §19(a)(2), 15 U.S.C. §57b(a)(2). The language of this section
provides: "If any person, partnership, or corporation engages in any unfair act or practice...
with respect to which the Commission has issued a final cease and desist order which is
applicable to such person, partnership, or corporation, then the Commission may commence
a civil action .... The present tense of the verb "engage" creates some doubt as to whether
the Commission may seek consumer redress without that person violating an outstanding
cease and desist order. However, the legislative intent as evidenced in the Conference and
Senate Reports seems to clarify the question. H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 41
(1974); S. REP. No. 93-151, 93d Cong., 1st Sess. 27-28 (1973).

175. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2201, creating FTC Act
§19(a)(2), 15 U.S.C. §57b(a)(2).

176. H.R. REP. No. 93-1606, 93d Cong., 2d Seas. 41 (1974).
177. The bill as reported from the Conference Committee extended the reach of "con-

sumer redress" to "other persons, partnerships, or corporations." Act of Jan. 4, 1975, Pub.
L. No. 93-637, §206(a), 88 Stat. 2202, creating FTC Act §19(b), 15 U.S.C. §57b(b). Cf. S.356,
93d Cong., 1st Sess. (1973).

178. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2202, creating FTC Act
§19(b), 15 U.S.C. §57b(b).
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meration of specific types of relief available are not exclusive and do not
limit the Commission in pleading, or the court in fashioning, other appro-
priate remedies."'' 9

Section 19(c)(1) provides that if a cease and desist order has become
final with respect to a rule violation or an unfair or deceptive act or prac-
tice, the findings of the Commission as to the material facts in that pro-
ceeding are conclusive, unless the terms of the cease and desist order
provide to the contrary, or the respondent did not seek judicial review of
the cease and desist order. In the latter case, the statute provides that the
Commission's findings are conclusive "if supported by evidence."'80 The
Conference Report indicates that the test to be applied in this situation is
"substantial evidence."' 8 This provision raises the serious question of
whether Congress can properly abrogate the right of trial by jury estab-
lished by the seventh amendment to the Constitution, in, for example, an
action for damages.'8 2

The statute authorizes the court to give notice reasonably calculated,
under all the circumstances, to apprise persons allegedly injured by the
defendant's rule violation or act or practice of the pendency of the action.' 3

In its discretion, the court may give notice by publication. The Senate
Report noted that the court might be usefully guided "by some of the
provisions of Federal Rule of Civil Procedure 23."''4

4. Statute of Limitations

No action may be brought by the Commission under section 19 more
than three years after the violation of a trade regulation rule or the com-
mission of an unfair or deceptive act or practice." However, if a final cease

179. H.R. REp. No. 93-1606, 93d Cong., 2d Sess. 41 (1974); S. REP. No. 93-151, 93d Cong.,
1st Sess. 28 (1973).

180. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2202, creating FTC Act
§19(c)(1), 15 U.S.C. §57b(c)(1).

181. H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 42 (1974).
182. The seventh amendment to the Constitution provides:

In Suits at common law, where the value and controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by jury, shall
be otherwise re-examined in any Court of the United States, than according to the
rules of the common law. U.S. CONST. amend. VII.

183. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2202, creating FTC Act
§19(c)(2), 15 U.S.C. §57b(c)(2). This section may be viewed as a consumer class action
provision in which the Federal Trade Commission sues on behalf of consumers. Section 19 is
particularly interesting in light of the increasing restraints that the Supreme Court has placed
on class actions. E.g., Eisen v. Carlisle & Jacqueline, 417 U.S. 156 (1974) (cost of notification
to the class must be borne by the class representative); Zahn v. International Paper Co., 414
U.S. 291 (1973) (each class member must satisfy the $10,000 jurisdictional amount); Snyder
v. Harris, 394 U.S. 332 (1969) (individual claims may not be aggregated to meet the requisite
$10,000 jurisdictional amount).

184. S. REP. No. 93-151, 93d Cong., 1st Sess. 28 (1973).
185. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2202 creating FTC Act
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and desist order is issued by the Commission with respect to an unfair or
deceptive act or practice or a rule violation, and the proceeding for such
order was commenced" 6 not later than three years after the rule violation
or act or practice occurred, a redress action could be commenced within
one year after the cease and desist order becomes final. The statute also
provides that the consumer redress section does not apply to any rule
violation occurring prior to January 4, 1975, or to any act or practice with
respect to which the Commission issues a cease and desist order to the
extent that such act or practice occurred before January 4, 1975, unless the
cease and desist order is issued after that date and the respondent is
notified in the Commission's complaint or in the notice or order attached
thereto, that redress might be sought.187

5. Private Actions

The statute provides that the section 19 remedies as outlined above are
"in addition to, and not in lieu of, any other remedy or right of action
provided by State or Federal law."Im The Conference Report indicates that
private actions for redress based on the acts or practices which are the
subject of a Commission section 19 action would not be barred by the
Commission first filing suit for redress. 8 ' However, in any such case, the
defendant in the private action would be able to assert a defense of pay-
ment or similar defenses. Moreover, it is possible that parties actually
receiving notice of a redress action under section 19 would be bound in any
subsequent suit brought by those persons under state law by the doctrine
of collateral estoppel as to the issues actually litigated and determined in
the section 19 action. 90

6. "Double Barrel"

The Conference Report makes clear that an action under section 19 for
redress would not prevent the Commission from also bringing an action
under section 5(m) for a civil penalty. 9' Similarly, civil penalty actions

§19(d), 15 U.S.C. §57b(d). The bill as passed by the Senate had no statute of limitations.
S. 356, 93d Cong., 1st Sess. (1973).

186. For the definition of "commence" under the Commission's Rules of Practice for
Adjudicative Proceedings, see 16 C.F.R. §3.11(a) (1974).

187. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(b), 88 Stat. 2202. In complaints issued
against two land sales companies, the Commission has indicated that for the first time it may
seek redress under FTC Act §19(b). Horizon Corp., Dkt. No. 9017; AMREP Corp., Dkt. No.
9018.

188. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2202, creating FTC Act
§19(e), 15 U.S.C. §57b(e).

189. H.R. RP. No. 93-1606, 93d Cong., 2d Sess. 41 (1974).
190. Compare H.R. RP. No. 93-1606, 93d Cong., 2d Sess. 41 (1974) with S. REP. No. 93-

151, 93d Cong., 1st Sess. 28 (1973).
191. H.R. RP. No. 93-1606, 93d Cong., 2d Sess. 41 (1974).
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brought by the Commission under section 5(m) would not affect the Com-
mission's authority to seek redress under section 19, nor would it limit the
court's authority to grant such redress. Thus, for example, if a 'person,
partnership or corporation in the future violates a trade regulation rule
defining an unfair or deceptive act or practice with constructive knowledge
that the act or practice was proscribed by the rule, the Commission can,
without first resorting to a cease and desist order proceeding, file an action
in federal court for civil penalties and for redress of the injury resulting
from the rule violation.

7. Administrative Relief

The consumer redress provision is not intended to modify or limit what-
ever authority the Commission may have itself under section 5 of the FTC
Act to fashion relief in its initial cease and desist order redressing injury
to consumers and others, such as restitution. 2 Although an in-depth dis-
cussion of the Commission's power to compel restitution by its own order
is beyond the scope of this article,9 3 it should be noted that the Ninth
Circuit Court of Appeals recently held that the Commission does not pos-
sess the power to order the refund of monies obtained as a result of viola-
tion of the FTC Act occurring prior to the entry of a cease and desist
order. 194 The Commission does not intend to appeal this decision to the
Supreme Court,"5 leaving in doubt the Commission's authority to order

192. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2202, creating FrC Act
§19(e), 15 U.S.C. §57b(e). H.R. REP. No. 93-1606, 93d Cong., 2d Sess. 42 (1974); S. REP. No.
93-151, 93d Cong., 1st Sess. 28 (1974).

193. See Sebert, Obtaining Monetary Redress for Consumers Through Action by the
Federal Trade Commission, 57 MINN. L. Rv. 225 (1972); Restitution as an FTC Remedy, 693
BNA ANTrrRuST & TRADE REG. REP. B-1 (Dec. 17, 1974).

194. Heater v. FTC, 503 F.2d 321 (9th Cir. 1974).
195. In its Order Reopening Proceeding and Modifying Final Order in Holiday Magic,

Inc., No. 8834 (F. T. C., Jan. 21, 1975), the Commission stated:
In its opinion, the Commission recognized that its action in ordering restitution,

in particular its assertion that it possessed the authority to do so, was contrary to
the holding of the Ninth Circuit Court of Appeals in the case of Heater v. Federal
Trade Commission, No. 73-1750, September 11, 1974. In footnote 11, page 23 of its
final decision, the Commission noted its disagreement with the holding in Heater
and stated that it would seek to obtain review of the decision by the Supreme Court.

Subsequent to rendition of the Commission's final order in this matter, and
rendition of its order denying the motion to reconsider, the Commission has deter-
mined that it will not seek review of the Heater decision by the Supreme Court.
While this determination should not be construed to signify a change in the view
of the Commission regarding the correctness of the Heater decision, it does elimi-
nate any possibility that Heater will not continue to be governing law in the Ninth
Circuit. Corporate respondent's principal place of business is in the Ninth Circuit;
individual respondent and the estate of the deceased respondent are situated in the
Ninth Circuit, and respondents have appealed this matter in that circuit. Under
these circumstances the Commission does not feel that it is privileged to disregard
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restitution as an administrative remedy outside of the Ninth Circuit.'96

However, there is no question that under section 19 of the FTC Act the
Commission can now seek in federal or state court restitution and similar
equitable remedies to redress injury to consumers and others caused by
unfair or deceptive acts or practices.' 7

VI. CONCLUSION

The FTC Improvement Act assuredly constitutes the most significant
amendments to the FTC Act since it was originally enacted in 1914. The
new legislation expands the jurisdictional reach of the Commission, con-
firms its authority to promulgate trade regulation rules defining unfair or
deceptive acts or practices, and bolsters the Commission's independence
by granting it authority to represent itself in court proceedings. Further,
the arsenal of weapons that the Commission can use to redress consumer
abuse have been dramatically augmented. Although it is uncertain how the
Commission will assert its far-reaching new powers, Congress has without
doubt created the statutory foundation for the Federal Trade Commission
to emerge as a formidable consumer protection agency.

judicial precedent of such recent and clearly dispositive vintage. Under the holding
in Heater , at the time the Commission issued its final order in this matter it was
not empowered by the FTC Act to require respondent to make restitution for prior
fraudulent activities. That holding not having been overruled, it would now be
improper for the Commission, only a short time thereafter, to put respondent to the
expense of relitigating the same issue in the same forum.

196. There is some indication that the Commission's authority to order restitution as an
administrative remedy has been affirmed in the Third Circuit. Windsor Distrib. Co. v. FTC,
437 F.2d 443 (3d Cir. 1971). The Commission's desire to broaden its administrative remedies
to include restitution is evidenced by litigated cases. E.g., Universal Credit Acceptance Corp.,
82 F.T.C. 570 (1973); Curtis Publishing Co., 78 F.T.C. 1472 (1971). The Commission has also
obtained restitution in several cases settled by consent order. E.g., GAC Corp., Dkt. No. C-
2523; Weaver Airline Personnel School, Inc., Dkt. No. C-2368; Fuqua Indus., Inc., Dkt. No.
C-2626. These consent orders should not in any way be considered as precedent supporting
the Commission's authority to order restitution as an administrative remedy.

197. Act of Jan. 4, 1975, Pub. L. No. 93-637, §206(a), 88 Stat. 2201, creating FTC Act
§§19(a)-(b), 15 U.S.C. §§57b(a)-(b). In a recent interview, J. Thomas Rosch, Director of the
FTC's Bureau of Consumer Protection, stated: "There can be simply no question at all about
the fact that the Commission is now a vehicle for consumer redress." 20 DAILY REPORT FOR
ExEcutrrvEs B-2 (Jan. 29, 1975).

In Sperry & Hutchinson, the Supreme Court analogized the Federal Trade Commission to
a court of equity when discussing the Commission's authority to interpret the scope of section
5 of the FTC Act, not in relation to its authority as an administrative agency to order
equitable relief. 405 U.S. at 244. Congress' decision to give the Commission express authority
under section 19 to seek redress for injured persons in federal or state courts seems to follow
traditional concepts of separation of powers among the three branches of government.
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