
GENERAL DYNAMICS, MIRAGE OR OASIS?
By ROBERT P. KNAPP, JR.*

To a merger-thirsty business community parched by the long dry 1960's
unbroken line of Antitrust Division Supreme Court victories in anti-
merger, anti-acquisition cases ranging from Brown Shoe Co. v. United
States' through Citizen Publishing Co. v. United States,2 the Govern-
ment's recent reverses in United States v. General Dynamics Corp.3 and
other cases' have inspired cautious optimism. Although lay commentary
has been tinged with reservation, 5 General Dynamics at the very least
shattered the Division's reputation for infallibility in anti-merger cases. If
one can believe that in the 1960's the Supreme Court fashioned a purely
quantitative, numerical snap gauge by which lawfulness of a merger was
to be measured solely by percentage of market without examination or
analysis of the qualitative nature of the market, then General Dynamics
does indeed mark a shift in antitrust jurisprudence. Yet when the 5-4
decision is examined closely there is nothing in it that points to a more
permissive judicial merger philosophy.

General Dynamics defines a substantive boundary, it is true, but it is a
boundary that lies far beyond, or far short, depending upon one's view of
the antitrust laws, of the claims staked out by the Government in Brown
Shoe, FTC v. Consolidated Foods Corp.,6 United States v. Von's Grocery
Co.7 and United States v. Philadelphia National Bank.8 If General
Dynamics signals a change in the Supreme Court's basic attitude toward
business concentration, and there is nothing in it to suggest that it does,
it is in the Court's less permissive attitude toward the nature of the evi-
dence that is required to show unlawful concentration. If General
Dynamics stands for anything more than the application of section 7 of the
Clayton Act to its own very particular facts, it stands for no more than that
the Court, as long as it remains as now constituted, will henceforth require
more rigorous standards of proof from those who attack mergers and ac-
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quisitions. By the same token it should, when analyzed in conjunction with
the cases of the 1960's, assist those who scrutinize contemplated mergers
in making a more positive and precise inquiry as to the qualitative indicia
of anti-competitive effect. General Dynamics does not focus, as did its
predecessors, on the quantum of shares of often casually defined markets
but upon the anatomy of the market itself. And in doing this, it examines
not merely geography and a readily defined and recognized commodity,
but what may be termed loosely, yet paradoxically, market factors more
"sophisticated" than the mere physical nature of the product and the place
of its delivery. "Paradoxically," it seems, because it would appear to be
fundamental that a market must consist of "goods" to be sold and those
who buy and sell them, yet in General Dynamics the sophistication of both
the district court and the Supreme Court lies in their definition of the
entire and precise nature of what was traded in, beyond the mere physical
character of the goods and the fact of the sellers' traffic in them. In the
final analysis, the Government failed in General Dynamics because it tac-
itly accepted the defendant's geographic and qualitative definitions of the
market but failed to adduce proof to demonstrate the acquired company's
ability to compete in that market Central to the Government's failure to
come forward with proof of the acquired company's ability to compete was
the Government's insistence that the defendant had the burden of showing
the legality of the merger rather than the Government the burden of show-
ing its illegality. In adopting this curious forensic tactic the Government
was perhaps a victim of overconfidence bred by years of unvarying success.
At any rate the Government urged that despite a net worth of $26,900,000,
working capital of $10,700,000 and the highest profit margin in its industry
the acquired company must be treated as a failing company for the pur-
poses of the case and the defendant therefore had the burden of proving
that the merger was legal under the failing company doctrine.

In 1959 General Dynamics acquired Material Service Corp., parent of
Freeman Coal Mining Corp. Earlier that year Material had assumed con-
trol of United Electric Coal Companies through stock purchase. By 1966
United Electric became a wholly owned subsidiary of General Dynamics.
In 1967 the Government sued to compel divestiture. The case was tried in
1970 and decided by the district court in 1972. Freeman is exclusively an
underground, deep mining company while United Electric is entirely con-
fined to open pit, strip mining.

The case is initially confusing and difficult to follow because so much of

9. Appellant's Jurisdictional Statement at 20-24; Appellant's Brief in Opposition to Mo-
tion to Affirm at 3-7; Brief for Appellant at 70-74. The gist of the Government's argument
throughout is not that there were actually available to the acquired company coal reserves
that would have enabled it to remain in competition, but that General Dynamics had failed
to prove the absence of such reserves. Even if the latter could be assumed to be true, which
it was not, it is clear from the Government's briefs that its tactics throughout were to attempt
to shift the burden to General Dynamics rather than to shoulder the burden of showing the
ability to compete.
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the opinions in both courts is directed to anti-trust criteria that play no
part in the case's ultimate disposition. The key to the case is in Mr. Justice
Stewart's majority opinion. After summarizing the district court's treat-
ment of the Government's case on the three basic issues of "line of com-
merce," "section of the country," and "lessening of competition," ' Justice
Stewart says:

Finally, and, for purposes of this appeal most significantly, the District
Court found that the evidence did not support the Government's conten-
tion that the 1959 acquisition of United Electric substantially lessened
competition in any product or geographic market."

Justice Stewart then goes on to enumerate the district court's four findings
that support its conclusion and he ends this division of his opinion by
adopting the district court's final coup de grace to the Government, in
which it held that the

continuation of the affiliation between United Electric and Freeman is not
adverse to competition, nor would divestiture benefit competition even
were this court to accept the Government's unrealistic product and geo-
graphic market definitions.2

In reaching this conclusion, the court expressly rejected the Government's
"statistical prima facie case,"' 3 and it is this rejection that is the most
significant holding of General Dynamics. Much was said in both courts'
opinions about an "energy" market," freight rate districts (FRD's), high
sulfur and low sulfur coal and the geological areas known as "coal prov-
inces," but in the last analysis General Dynamics won because of the
Government's failure to make out any lessening of competition in any line
of commerce, regardless of how the section of the country is defined. It is
here that the case is substantively sharply distinguishable from any of its
predecessors.

From complaint to final reply brief in the Supreme Court, 5 the Govern-

10. 415 U.S. at 491.
11. Id. at 492.
12. Id. at 493-94 (emphasis added).
13. Id. at 508.
14. Coal, of course, is not "energy," but properly speaking a source of energy. "Fuel" is

the more precise term to embrace coal, oil and natural gas. See 2 HARPER ENCYCLOPEDIA OF
SCIENCE 394, 478. In adopting the expression "energy market," the Court has followed the
possibly combinative public relations formula of the petroleum industry in the recent years
of high oil prices. Quaere, if the district court's opinion were to be written in this day of
prohibitively high oil prices and drastic natural gas shortages, would the court be more
inclined to find a coal market as opposed to an "energy market?" If it did, would the outcome
be different? It would appear not in view of the court's determination that the acquisition
had not "lessened competition in any product." See note 10, supra. In this connection,
consider the district court's discussion of interfuel competition for utility business. United
States v. General Dynamics Corp., 341 F. Supp. 534, 547 (N.D. Ill. 1972).

15. See Appellant's Jurisdictional Statement at 2; Appellant's Reply Brief at 3.
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ment contended vigorously for coal as the line of commerce but the facts
found by the district court demonstrated that neither coal nor energy was
the appropriate market. The Government's undying insistence on adopting
and pursuing coal as the line of commerce can only suggest its inability to
demonstrate United Electric's ability to compete in what both courts held
to be the actual market.

In the first place, the district court found that coal consumption in the
United States had declined drastically since the end of World War II. The
railroads were completely lost as coal consumers, and the retail coal busi-
ness for home heating was said to be all but extinct, much like the ice
business.'" With the disappearance of all but a crumbling sliver of these
traditional markets for coal, the electric utilities had become far and away
its largest consumers. 7 Since 1947 huge generating plants had become the
rule in the utility industry. By 1966 the average new plant was almost
equal in capacity to the combined total size of all existing plants. 8 Because
of the resultant magnitude of the utilities' voracious day-and-night appe-
tite for coal and the disappearance of all but a small handful of other coal
consumers, there was no longer a place for the small coal mine. Such mines
simply lacked the capacity to supply the utilities."

It was against these findings of fact that the district court made the
crucial findings that were fatal to the Government's case. After detailing
the enormous increase since 1947 in the average size of new coal-fired
electric generating plants, and the corresponding tremendous increase in
the required investment,2° the court stated:

This major investment can be jeopardized by a disruption in the supply
of coal. Utilities are, therefore, concerned with assuring the supply of coal
to such a plant over its life. In addition, utilities desire to establish in
advance, as closely as possible, what fuel costs will be for the life of the
plant. For these reasons, utilities typically arrange long-term contracts for
all or at least a major portion of the total fuel requirements for the life of
the plant. Illustratively, of the 74 million tons of coal purchased in 1967
by midwest utilities (other than municipal utilities) from mines in Illinois,
Indiana and western Kentucky, it is undisputed that approximately 76 per
cent was purchased under contracts of five years or longer and 43 per cent
was purchased under contracts of 15 years or longer duration.

The long-term contractual commitments are not only required from the

16. 341 F. Supp. at 539 n.12.
17. Id. at 541-42.
18. Id.
19. Id. at 542-43.
20. A large, modern coal-fired generating unit of a thousand megawatt capacity

would require . . . approximately 2-1/2 million tons of coal annually. A plant con-
taining three such units (a size shown by the evidence likely to become common-
place) would, therefore, require committed minable reserves of well over 200 million
tons over a thirty-year usable life. The investment in one unit would run from 150
to 200 million dollars. Id. at 543.
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consumer's standpoint, but are also necessary from the viewpoint of the
coal supplier ...

This trend toward long-term contractual commitments to meet the total
requirements of a particular electric power generating plant has tended to
eliminate the spot market for coal ...

[C]ompetition in the electric utility market is not continuous in the
sense that coal producers seek new orders from a given facility on a daily,
monthly or even annual basis. Rather, competition tends to be a 'one time
thing.' Once the initial coal contract is executed, competition to satisfy
the coal requirements of a particular plant is effectively precluded for an
extended period of time amounting to as much as 15 years or even the full
life of the plant. This competition for long-term supply contracts, rather
than competition for the sale of coal already produced, is of a kind in
which a small producer or a producer without large reserves cannot effec-
tively participate.2

One further finding was necessary to dispose of the Government's case, but
the findings above formed the "line of commerce" premise on which the
Government foundered. In endorsing and adopting these district court
findings, Mr. Justice Stewart said:

Third, and most significantly, the court found that to an increasing
degree, nearly all coal sold to utilities is transferred under long-term re-
quirements contracts .... 21

Accordingly, though neither court explicitly verbalizes the fact, the critical
finding in General Dynamics is that the line of commerce is not coal but
long-term contracts for the supply of coal. Except in rare and isolated
instances there is no longer a spot market for coal. Unless General Dynam-
ics' subsidiary, United Electric, could sell its coal to utilities under long-
term contracts, it could not sell its coal at all. There is no longer, the courts
say in General Dynamics, an active and substantial demand and market
for coal per se, only for long-term contracts to supply coal, and the Govern-
ment's case failed because it was unable to show that at any time relevant
to the case United Electric was a competitor or a potential competitor in
the market for long-term coal supply contracts. After finding that a coal
''producer without large reserves cannot effectively participate" in the
''competition for long-term supply contracts," the district court found that
"United Electric, even if it remained on the market, did not have sufficient
reserves to compete effectively for long-term contracts. 2 3 Thus, to adopt
the terminology of the commodities markets, the courts found that there
was no spot market for coal, only a futures market, and United Electric
had no more futures to sell.

At the least it would be presumptuous and at most fallacious to attempt

21. Id. (emphasis added).
22. 415 U.S. at 499.
23. Id. at 508. Cf. 341 F. Supp. at 559.
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to derive from General Dynamics any guides to the Court's future behavior
in merger or other antitrust cases. Nevertheless, as will be developed
below, the case does delimit a substantive distinction not found in earlier
cases. At the same time it posts a procedural warning to those who intend
to attack mergers. Substantively, as noted above, the case goes beyond the
definitions of the product previously applied in ascertaining line of com-
merce. However, those who would descry in the decision a whole new
attitude toward mergers must be cautioned. In its opinion the majority
does not adopt an analysis of line of commerce that earlier courts have
rejected. In other words, novel as the Court's view of the line of commerce
may be, it represents the discovery or recognition of previously unasserted
factors determining the line of commerce rather than an about-face and a
change of direction.

It is in the procedural area that General Dynamics sounds the loudest
warning bell, and it sounds it to those who would attack mergers in reliance
upon statistical analyses without paying due attention to the recognized
requirements of pleading and proof. It is in this respect that the majority
opinion does represent a change of face by the court. Mr. Justice Douglas'
minority opinion is readily recognizable as one of the genre so frequently
expressed by the majority in past courts, cutting through all of the intrica-
cies and niceties of trial procedure and burden of proof to arrive at a result
deemed justified by the Government's irrefutable statistical analysis of
market concentration. The Government's numbers are equally irrefutable
in General Dynamics, but the defendant shows that the figures the Govern-
ment uses do not apply to any existing, real market. Then either from
necessity or choice the Government stands on its figures without making
any real effort to meet the defendant's proof. The Government and Mr.
Justice Douglas adopt the view that the defendant has the burden of prov-
ing an affirmative defense it has never pleaded rather than that the Gov-
ernment has the burden of making a prima facie case which shows not only
the merged companies' market share in terms of percentages of goods sold
but also that at a time relevant to the case, the market was one in which
the acquired company was a competitor. It well may be, of course, that the
Government took a calculated risk and elected to stand on its definition
of the market rather than to rebut the defendant's case. From the opinions
and the Government briefs, however, it seems far more likely that because
the Government was unable to rebut General Dynamics' evidence, it
argued the unrealistic view that General Dynamics had the burden of
establishing a failing company defense.

To distinguish General Dynamics substantively from its predecessors of
the 1960's is in the first instance to distinguish it factually. Regardless of
the geographic or economic boundaries of the market, the product involved
was coal, and the undisputed evidence was that coal was no longer a
consumer product but an industrial product sold primarily to utilities for
the generation of electricity. The factual distinction from such retail prod-
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uct cases as Brown Shoe, FTC v. Proctor & Gamble Co., 4 United States
v. Pabst Brewing Co.,"5 Philadelphia National Bank, Von's Grocery, and
Citizen Publishing is obvious, but is it only a surface distinction, a distinc-
tion that does not amount to a difference? The Supreme Court axe severed
equally incisively the ties that bound in United States v. El Paso Natural
Gas Co.,"6 United States v. Aluminum Company of America," and
Consolidated Foods, where, as in General Dynamics, the acquired compa-
nies were not engaged in transactions immediately connected to day-to-
day offerings in the consumer marketplace. In El Paso, moreover, the
Court expressly observed:

This is not a field where merchants are in a continuous daily struggle
to hold old customers and to win new ones over from their rivals.18

Like General Dynamics, El Paso was engaged in an extractive industry,
and like General Dynamics its product, natural gas, was sold under long-
term contracts that were essential before a distributing company could
undertake the huge capital expenditures of constructing pipelines and
their appurtenances. In these factors, El Paso bears a close factual re-
semblance to General Dynamics. But in the opinion by Justice Douglas,
in which Justice Stewart joined, there is sounded a note that sharply
differentiates El Paso's market from General Dynamics'. At the same time,
however, the distinction is exactly the same type that is drawn by the
majority in General Dynamics. After noting that the effect of a long-term
natural gas supply contract is to withdraw a geographic market from com-
petition, just as a long-term coal supply contract withdraws a utility from
the market," the Court pointed out:

The competition then is for the new increments of demand that may
emerge with an expanding population and with an expanding industrial
or household use of gas.3

In both cases, therefore, the market in which the acquired companies did
business was the sale of long-term fuel supply contracts not the sale of spot
fuel. However, Pacific Northwest, the company El Paso had acquired, had
at the time of its acquisition stood at exactly the opposite end of the
market from where United Electric stood when it was acquired by General
Dynamics. United Electric was when acquired, the seller under numerous
long-term fuel supply contracts, but it was held to be no longer a competi-
tor because it lacked and could not acquire the fuel reserves that it could

24. 386 U.S. 568 (1967).
25. 384 U.S. 546 (1966).
26. 376 U.S. 651 (1964).
27. 377 U.S. 271 (1964).
28. 376 U.S. at 659.
29. Id. at 659-60.
30. Id. at 660 (emphasis in the original).
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thereafter contract to sell. Pacific Northwest, on the other hand, had never
been a competitor in the relevant geographic market, California, and,
moreover, had been unsuccessful in its efforts to make contracts in Califor-
nia, yet its divestiture was ordered precisely because to back up long-term
fuel supply contracts, it possessed the very reserves that United Electric
was found to lack." But, of course, the decision in General Dynamics
ultimately turned neither on the intrinsic nature of coal or fuel nor on the
character of those who purchase it as industries or as consumers, though
these both are indispensable elements of the coal market structure. Be-
cause coal's energy value in BTU's per pound is low compared to that of
other commercial fuels, transportation costs limit the area in which a given
mine can compete. Because there is no consumer or general demand for
coal, there is no longer a spot market for it within this context. What
finally and decisively disposed of the Government's contentions was its
inability to prove that United Electric had sufficient coal reserves to com-
pete in the utility industry market by making long-term coal supply con-
tracts. It is here that the focus on the case must shift from the substantive
to the adjective law.

Within the substantive legal framework adopted by both courts, General
Dynamics turns on the resolution of a single factual issue, the capability
of United Electric to acquire the coal reserves that would enable it to
compete for long-term contracts. It is in their treatment of this wholly
factual issue, both as to its logical position in the development of the case
and as to burden of proof that the majority and the minority opinions stand
in most striking contrast. The minority's rejection of long-term coal con-
tracts as the line of commerce is tacit and implicit in its definition of the
market. Its subordination of the question of availability to United Electric
of additional coal reserves is explicit and constitutes the most obvious area
of dispute between majority and minority. Having postulated that the
relevant market is that for coal within a circumscribed geographic area
regardless of the nature of the business of the predominant number of coal
customers, and having found that United Electric's acquisition by General
Dynamics materially increased General Dynamic's share of the market so
defined,32 the minority sees United Electric's capacity or incapacity to
obtain additional coal reserves as of no relevance to the Government's
prima facie case. It is in this respect that both the Government case and
the minority opinion are least adequate in recognition of the realities of the
marketplace, legal reasoning and the requirements of proof.

To use a reductio that is not far from the actual facts, United Electric
could have legally made long-term contracts for the sale of its entire coal
reserves. Without violation of the anti-trust laws, it could then or concur-
rently have decided to liquidate upon the completion of the performance

31. Id. at 660-61.
32. The minority was correct in accordance with the legal premises it establishes. 415 U.S.
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of those contracts. There is no provision of the antitrust laws that compels
a competitor to stay in business or forbids its liquidation.3 If at the junc-
ture hypothesized above General Dynamics had purchased United Elec-
tric, would there then have been a lessening of competition of any sort?
The cases have all repeatedly emphasized that it is the actual situation
within an industry that the courts must examine in evaluating the impact
of a merger. Thus in Brown Shoe, Mr. Chief Justice Warren stated:

[W]hile providing no definite quantitative or qualitative tests by which
enforcement agencies could gauge the effects of a given merger to deter-
mine whether it may 'substantially' lessen competition or tend toward
monopoly, Congress indicated plainly that a merger had to be functionally
viewed, in the context of its particular industry. 4

In a footnote of particular pertinence to General Dynamics, Chief Justice
Warren went on to note:

Subsequent to the adoption of the 1950 amendments, both the Federal
Trade Commission and the courts have, in the light of Congress' expressed
intent, recognized the relevance and importance of economic data that
places any given merger under consideration within an industry frame-
work almost inevitably unique in every case. Statistics reflecting the
shares of the market controlled by the industry leaders and the parties to
the merger are, of course, the primary index of market power; but only a
further examination of the particular market-its structure, history and
probable future-can provide the appropriate setting for judging the prob-
able anticompetitive effect of the merger.-

In the same case, the opinion holds:

The criteria to be used in determining the appropriate geographic market
are essentially similar to those used to determine the relevant product
market. . . Congress prescribed a pragmatic, factual approach to the
definition of the relevant market and not a formal legalistic one. The
geographic market selected must, therefore, both 'correspond to the com-
mercial realities' of the industry and be economically significant .3

33. Consider the disappearance of the small coal producers, not as the result of merger,
but as a consequence of the disappearance of the demand for small, spot purchases of coal.
Id. at 494-95, 499-500. In Von's Grocery, the Court pointed out that in Los Angeles approxi-
mately 1800 separate, individual grocery stores went out of business between 1950 and 1963.
384 U.S. at 272-73. In Philadelphia Nat'l Bank, the Court noted that "a fundamental purpose
of amending § 7 was to arrest the trend toward concentration, the tendency to monopoly,
before the consumer's alternatives disappeared through merger . 374 U.S. at 367 (em-
phasis added).

34. 370 U.S. at 321.
35. Id. at 322 n.38, citing Pillsbury Mills, Inc., 50 F.T.C. 555 (1953); United States v.

Bethlehem Steel Corp., 168 F. Supp. 576 (S.D.N.Y. 1958); United States v. Jerrold Electron-
ics Corp., 187 F. Supp. 545 (E.D. Pa. 1960), afJ'd, 365 U.S. 567 (1961).

36. 370 U.S. at 336, citing United States v. E. I. DuPont de Nemours & Co., 353 U.S.
586, 593 (1957) (General Motors "divestiture"); Erie Sand & Gravel Co. v. FTC, 291 F.2d
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In Philadelphia National Bank, the Court defined the function of statisti-
cal evidence in establishing a prima facie case for the Government in the
very broadest terms: "A fundamental purpose of amending § 7 was to
arrest the trend toward concentration, the tendency to monopoly, before
the consumer's alternatives disappeared through merger. . . ,,3, After
quoting the foregoing in its decision, the Court in General Dynamics goes
on to note that the accuracy of the Government's statistical showing is
neither contested by General Dynamics nor rejected by the trial court, and
it notes that the statistics would "have sufficed to support a finding of
'undue concentration' in the absence of other considerations," but as has
already been noted, the Court reaches a conclusion that cuts fatally to the
core of the Government's attack: "[T]he finding of inadequate reserves
went to the heart of the Government's statistical prima facie case .... ,31

As previously noted, the district court's key finding of fact was that
United Electric lacked the coal reserves to enable it to compete since strip
coal reserves accessible to its sales area had been exhausted, 39 and it lacked
the engineering skill and experience to develop deep mines. 0 The Govern-
ment attempted to meet this factual issue, which was created by the defen-
dant's denial of the allegations of the complaint, by the legal argument
that United Electric's lack of reserves meant that it must be regarded as
a failing company and therefore it had the burden of establishing a failing
company defense." In a further rebuttal of United Electric's evidence of
lack of reserves and know-how, the Government argued that the trial court
had used the wrong time periods in evaluating United Electric's capacity
to compete.'

An examination of the Government's position and proof on its so-called
"failing company defense" can only perplex a run-of-the mine trial lawyer
accustomed to affirmative defenses expressly and affirmatively pleaded.' 3

Plainly the majority does not see United Electric's lack of reserves as a
matter of affirmative defense, yet just as plainly, the Government and the
minority see it not only as a matter of affirmative defense but quite ob-
viously (although not explicitly so stated) as an element of proof on which
General Dynamics must meet the criminal standard and establish beyond
a reasonable doubt not only its lack of reserves, but also its inability to
acquire reserves.

279, 283 (3d Cir. 1961); United States v. Bethlehem Steel Corp., 168 F. Supp. 576, 595-603
(S.D.N.Y. 1958). Cf. United States v. Pabst Brewing Co., 384 U.S. 546, 556 (1966) (Harlan
and Stewart, JJ., concurring).

37. 374 U.S. at 367, cited at 415 U.S. at 496-97.
38. 415 U.S. at 508.
39. 341 F. Supp. at 559-60.
40. Id. at 558, 560.
41. 415 U.S. at 523 (dissenting opinion); Brief for Appellant at 63-70.
42. 415 U.S. at 522-27 (Douglas, J., dissenting); Appellant's Jurisdictional Statement at

20-22.
43. FED. R. Civ. P. 10(b), 12(b).
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This indeed is the cardinal procedural teaching of General Dynamics
and the point of sharpest actual divergence between majority and minor-
ity. The majority announces that it (again, not explicitly) will not sift the
evidence without regard to its source and position in the normal order of
proof and weigh it in the scales of justice with indifference to where the
burden lies. At the same time, however, it must be conceded that on the
Government's part, there was very nearly a complete failure of proof of the
availability of reserves that would permit General Dynamics to compete.
Whether from the hubris of accustomed success or a genuine misapprehen-
sion that the rules of practice are suspended in antitrust, the Government
put in no evidence to rebut General Dynamics' showing of no reserves.
Instead the Government relied almost solely on its contention that United
Electric's proof of lack of reserves was to be treated as an affirmative
defense as to which United Electric had an overwhelming burden of proof.

Though common law forms of pleading long ago passed unmourned, the
Government might well have reflected that an affirmative defense is the
modern term for the old "plea in confession and avoidance," and, as the
majority was careful to note, while General Dynamics "confessed" the
accuracy of the Government's figures, it most vigorously denied the Gov-
ernment's definitions of the relevant market and competition." The valid-
ity of a denial in a civil trial is established by the preponderance of evi-
dence, and unless the defendant's proof is inherently incredible, it is not
likely that a plaintiff will prevail over a defendant's denial supported by
evidence unless the plaintiff can urge evidence of his own in rebuttal. Here
there was none. In fact, in what well may be one of the most critical
holdings of General Dynamics, though one that may be overlooked in the
search for antitrust matter of substantive import, the Court held:

The findings and conclusions of the District Court are, of course, governed
by the 'clearly erroneous' standard of Fed. Rule Civ.Proc. 52(a) just as
fully on direct appeal to this Court as when a civil case is being reviewed
by a court of appeals. The record in this case contains thousands of pages
of transcript and hundreds of exhibits. Little purpose would be served by
discussing in detail each of the Government's specific factual contentions.
Suffice it to say that we find the controlling findings and conclusions
contained in the District Court's careful and lengthy opinion to be sup-
ported by the evidence in the record and not clearly erroneous.' 5

Instead of rebutting in General Dynamics, the Government elected to
advance the purely legal argument that General Dynamics was relying on

44. 415 U.S. at 497, 507.
45. Id. at 508. According to the Appellant's Jurisdictional Statement at 11 n.8, Parts II

and III of the district court's decision are verbatim recitations of proposed findings of fact
submitted by General Dynamics. Although this procedure of writing a decision, using "me-
chanically adopted" findings prepared by the defendant was adversely commented upon and
rejected by Mr. Justice Douglas writing for the majority in El Paso, 376 U.S. at 656-657, it
does not appear to have stimulated his protest in General Dynamics.
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a failing company defense. Whether this was, as General Dynamics urges
and the record suggests,"6 a very belated afterthought or a calculated risk,
it was an argument not made until after the case was on appeal, a pretty
fair indication of the Government's lack of confidence in its case.,7 Despite
the 5-to-4 decision, the lack seems justified." As has been noted already,
it is not without difficulty that one visualizes United Electric as a failing
company in the light of "$10.7 million in working capital, a net worth of
$26.9 million and no long-term debt."'" The arguments advanced to show
the availability to it of additional reserves seem equally unpersuasive,
consisting as they do largely of double negatives:

Similarly, though the District Court found further mineable strip reserves
unavailable at the time of trial, there is no finding that they were unavail-
able in 1959 or 1967. . . . While we do not know if all these reserves were
economically mineable at the time of the acquisition, there was no finding
that they would not become so in the near future with advances in technol-
ogy or changes in the price structure of the coal market. Further there was
no contention nor finding that further deep reserves were not available for
acquisition ...

While it is true that United is a strip mining company . . . this does
not mean that United would not develop deep mining expertise . . ..

Finally, the Government argues and the minority adopts the view that
the district court's decision on lack of resources was in error because it was
based on post-acquisition evidence.5 As to the substantive effect to be
given post-acquisition evidence, the majority held "the essential question
remains whether the probability of such future impact exists at the time
of trial. ' 52 This suggests that unless the Government can get a temporary
injunction, an acquiring company may have it in its power to affect the
acquired company's future ability to compete and thereby influence the
outcome of the case, but the majority's citations of Consolidated Foods and
Brown Shoe lend no weight to this speculation. More to the point, it was
the Government who chose the post-acquisition years for analysis, 3 and
the exhaustion of United Electric's resources without replacement was a
progressive process begun long before acquisition by General Dynamics.5'

46. Brief for Appellee at 69.
47. Id. Brief for Appellant at 2.
48. But the district court specifically found new strip reserves not to be available.

The Government failed to come forward with any evidence that such reserves are presently
available."' 415 U.S. at 509, quoting 341 F. Supp. at 559.

49. Brief for Appellant at 72 n.56.
50. 415 U.S. at 524-25 (dissenting opinion). To the same effect, see Brief for Appellant at

71-74.
51. 415 U.S. at 523-24 (dissenting opinion).
52. Id. at 505.
53. 341 F. Supp. at 558.
54. 415 U.S. at 502-03.
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SUMMARY

Because General Dynamics is a 5-to-4 affirmance of a decision dismiss-
ing a section 7 Clayton Act complaint, it cannot be regarded, as a reversal
of divestiture might be, as an indication of the degree to which the Su-
preme Court may go in its application of section 7. It does suggest that
though an acquisition may be anticompetitive by statistical standards, a
careful analysis of the market and an acquired company's competitive
capabilities may place the acquisition outside the reach of section 7.
General Dynamics does not lead to the conclusion that the present Court
would reach a different result if Brown Shoe and its successors of the '60's
were to come before the Court on the same records. Though General
Dynamics does not say to the businessman that a moratorium on section
7 is in prospect, it does tell the lawyer, both for business and the Govern-
ment, that he may in the future anticipate a closer scrutiny of the record
in merger cases with the implicit assurance that he will profit to the degree
he takes pains on trial, in preparation for trial and above all in his exami-
nation of merger proposals.




