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It has long been thought "that anything goes" in the political arena. It
was the ends, not the means which were the prime objective. Rightly or
wrongly, those "ends" could spell out substantial advantages for one in-
dustry or group at the expense of another. The parameters of collective or
group action to influence legislation or regulation has long been a part of
the American scene. However, collective action which might or does affect
trade in many cases runs afoul of antitrust considerations.' Some felt sol-
ace in first amendment protection for such activity regardless of the
means.'

The Supreme Court was first confronted with this issue of the permissi-
ble boundaries of legislative activity in 1943, in Parker v. Brown,3 where
the Court reviewed a California statute which allegedly restrained trade
in the raisin industry. The Court held that the statute was not a violation
of the Sherman Act, because the Act was not applicable to state actions.
The Court noted:

The Sherman Act makes no mention of the state as such, and gives no
hint that it was intended to restrain state action or official action directed
by a state. . . That its purpose was to suppress combinations to restrain
competition and attempts to monopolize by individuals and corporations,
abundantly appears from its legislative history.'

But in Parker the Court wrestled only with the end, not the means.
In Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc.,5

and United Mine Workers of America v. Pennington,' efforts by industry
and labor to induce favorable government action which resulted in re-
straint of trade were also held to be outside the scope of the Sherman Act.

* Partner in Jenner and Block, Chicago, Illinois. Northwestern University (B.A., 1963);
Duke University (J.D., 1966). Member of the State Bar of Illinois.

The author is indebted to Thomas A. Cole, third-year student at the University of Chicago
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1. Every contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States, or with foreign nations,
is declared to be illegal .... 15 U.S.C. § 1 (1970).

2. "Congress shall make no law.., abridging ... the right of the people ... to petition
the Government for the redress of grievances." U.S. CONST. amend. I.

3. 317 U.S. 341 (1943).
4. Id. at 351.
5. 365 U.S. 127 (1961).
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In Noerr, 41 truckers and their trade association brought suit against 24
railroads, an association of railroad presidents and a public relations firm.
Plaintiffs alleged that the defendant railroads had hired the defendant
public relations firm to conduct a publicity campaign against truckers to
"foster the adoption and retention of laws and law enforcement practices
destructive of the trucking business, to create an atmosphere of distaste
for the truckers among the general public, and to impair the relationships
existing between the truckers and their customers."7 Plaintiffs further al-
leged that the sole motivation of the campaign was "to injure the truckers
and eventually to destroy them as competitors" and that one of the effects
was to persuade the Governor of Pennsylvania to veto a measure known
as the "Fair Truck Bill." 8 Both the trial court9 and the court of appeals0

held that the publicity campaign was an antitrust violation. The Supreme
Court unanimously reversed,II and thereby created what one commentator
has considered to be a "broad antitrust immunity for concerted political
activity designed to influence enactment of laws by a legislature or enforce-
ment of laws by executive government agencies."'"

Mr. Justice Black, writing for the Court, began his consideration of the
case by stating the rule that "no violation of the [Sherman] Act can be
predicated upon mere attempts to influence the passage or enforcement of
laws.' 113 He went on to say that "[wie think it equally clear that the
Sherman Act does not prohibit two or more persons from associating to-
gether in an attempt to persuade the legislature or the executive to take
particular action with respect to a law that would produce a restraint or a
monopoly.""

In support of this, the Court set forth three basic tenets. First, the Court
noted an "essential dissimilarity" between an agreement to influence legis-
lation and an agreement violative of the antitrust laws. Second, the Court
stated that, without input from all interested sectors of society, a repre-
sentative democracy would not work. Finally, the Court indicated that a
rule to the contrary might be violative of first amendment rights. 15

The Supreme Court considered the three reasons why the trial and ap-

6. 381 U.S. 657 (1965).
7. 365 U.S. at 129.
8. Id. at 130.
9. 166 F. Supp. 163 (E.D. Pa. 1958).
10. 273 F.2d 218 (3d Cir. 1959).
11. 365 U.S. 127 (1961).
12. S. Oppenheim, Antitrust Immunity for Joint Efforts to Influence Adjudication Before

Administrative Agencies and Courts-From Noerr-Pennington to Trucking Unlimited, 29
WASH. & LEE L. REv. 209 (1972).

13. 365 U.S. at 135.
14. Id. at 136.
15. Justice Black, in a footnote to the decision, discounts the need to consider first amend-

ment rights; but the decision is very cognizant of the possible invasion of such rights. Id. at
132 n.6.
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pellate court had held this basic rule not to be applicable, and proceeded
to find each reason to be inadequate. The trial court had found the efforts
of the railroads to influence state action outside the rule, because the
activities were "malicious" in that the sole reason for the campaign was
to destroy competition. The Supreme Court rejected this reasoning, noting
that "[ilt is neither unusual nor illegal for people to seek action on laws
in the hope that they may bring about an advantage to themselves and a
disadvantage to their competitors."'" The trial court's second reason for
holding for plaintiffs was that the railroads' campaign was fraudulent in
its use of a "third party" technique to deceive the public. This technique
involved the circulation of materials in such as way a to "appear as sponta-
neously expressed views of independent persons and civic groups" when
the railroads were the actual source. The Court rejected this reason, stating
that "[ilnsofar as that Act [Sherman] sets up a code of ethics at all, it
is a code that condemns trade restraints, not political activity .... "I'

The trial court's third reason for finding an antitrust violation was that,
in addition to urging the passage of the laws, an independent goal of the
campaign was to injure the trucking industry. The Supreme Court rejected
this third reason, calling such injury an inevitable "incidental effect" of
the campaign. Justice Black went on, however, to note:

There may be situations in which a publicity campaign, ostensibly di-
rected toward influencing governmental action, is a mere sham to cover
what is actually nothing more than an attempt to interfere directly with
the business relationships of a competitor and the application of the Sher-
man Act would be justified."6

This "sham" exception to Noerr involves the distinction between indirect
restraint of trade through the encouragement of anticompetitive state ac-
tion permitted under Parker v. Brown," and a direct restraint where state
action is not really a requisite goal.

Pennington2
0 involved a suit by plaintiff trustees of a union welfare and

retirement fund for royalty payments allegedly due under a wage agree-
ment. Defendants counter-claimed, asserting a violation of the Sherman
Act. Defendants alleged that, as a part of a broad scheme to monopolize,
plaintiffs and certain large coal operators had asked the Secretary of Labor
to increase the minimum wage for employees of contractors selling coal to
the Tennessee Valley Authority. This minimum wage would be so high as
to drive small competitors out of business. The Court held that the Sher-
man Act was inapplicable to this minimum wage request, stating:

16. Id. at 139.
17. Id. at 140.
18. Id. at 144.
19. 317 U.S. 341 (1943). See text accompanying notes 38-64 infra for discussion of the

"sham" exception.

20. 381 U.S. 657 (1965).
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Joint efforts to influence public officials do not violate the antitrust laws
even though intended to eliminate competition. Such conduct is not ille-
gal, either standing alone or as part of a broader scheme itself violative of
the Sherman Act. 21

Pennington effectively overruled the decision in the Ninth Circuit in
Harman v. Valley National Bank of Arizona,22 where Noerr was held to be
inapplicable because

[tihe complaint can be read as alleging that appellees' joint effort to
influence the Attorney General was but one element in a larger, long-
continued scheme to restrain and monopolize . . ..

Pennington is also significant for barring admission of evidence of such
activities when it would prejudice the jury in the context of an actionable
antitrust claim.2 Pennington traditionally has been viewed as an affirm-
ance by the Supreme Court of the Noerr decision. But it does more than
that. Reviewing Noerr, Justice White, writing for the majority, stated
Noerr involved an alleged conspiracy based on evidence "consisting en-
tirely of activities of competitors seeking to influence public officials."

However, the Court held to be reversible error a jury instruction which did
not immunize other means of conspiring beyond influencing public offi-
cials."8

This immunity doctrine of Noerr and Pennington has been applied to
numerous, but varying, factual situations, all the way from the introduc-
tion of legislation before the Pennsylvania General Assembly 27 to lobbying
by other railroads,28 to a dispute over the regulation of sightseeing compa-

21. Id. at 670.
22. 339 F.2d 564 (9th Cir. 1964).
23. Id. at 566.
21. Id. at 670.
22. 339 F.2d 564 (9th Cir. 1964).
23. Id. at 566.
24. 381 U.S. at 670.
25. Id. at 669.
26. See Costilo, Antitrust's Newest Quagmire: The Noerr-Pennington Defense, 66 MICH.

L. REv. 333, 336 (1967).
27. In Fiumara v. Texaco, Inc., 204 F. Supp. 544 (E.D. Pa. 1962), the court denied a

motion to dismiss because of a technical defect in the motion. The court noted, however, that
even if [defendant] were responsible for the introduction of House Bill No. 617 in
the Pennsylvania Gemeral Assembly . . . , this would not raize any inference of
participation in an illegal act in violation of the antitrust laws. Id. at 551.

28. Association of W. Rys. v. Riss & Co., 299 F.2d 133 (D.C. Cir. 1962), found the court
reversing a judgment for the plaintiff because "[bloth the complaint and the evidence were
largely though not entirely concerned with efforts of the defendants to influence legislative
and administrative action." Id. at 135.
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nies,29 to the diversion of downstream water, 0 to private meetings with a
public official,' to activities of the Federal Home Loan Bank Board," to
an attempt to influence citizens' votes in a referendum.'

Each of these cases involved attempts either to influence the passage of
laws or to encourage officials in the executive branch to enforce those laws.

29. One allegation in A.B.T. Sightseeing Tours, Inc. v. Gray Line N.Y. Tours Corp., 242
F. Supp. 365, 367 (S.D.N.Y. 1965) was that

defendant has wrongfully attempted to persuade legislative bodies and administra-
tive agencies of the City of New York to enact and promulgate laws and regulations
which would suppress and eliminate competition between defendant and plaintiffs.

On the basis of Noerr, defendant's motion to strike this paragraph was granted.
30. Hackensack Water Co. v. Village of Nyack, 289 F. Supp. 671 (S.D.N.Y. 1968), was

an action by a downstream water company against a village for damages resulting from
diversion of water. Defendant asserted an antitrust counterclaim alleging that plaintiff had
encouraged officials to institute condemnation proceedings against defendant. In considering
plaintiff's motion to dismiss the counterclaim, the court noted that

[it may be that, as a matter of law, certain acts ascribed to the plaintiff, e.g.
attempting to influence or to finance condemnation proceedings against the defen-
dant, cannot give rise to substantive liability. Id. at 686.

The court rejected the motion, however, stating that the counterclaims were not yet ripe for
resolution.

31. In George Benz & Sons v. Twin City Milk Producers Ass'n, 299 F. Supp. 679 (D. Minn.
1969), plaintiff milk producer alleged, in part, that members of a local dairy association had
sought to monopolize trade by meeting with a public official. The purpose of this meeting
was to encourage price fixing at an anticompetitive level and to solicit a ruling expanding
the geographic market covered by a standing Department of Agriculture milk order. The court
granted a motion to dismiss those parts of the complaint relating to group solicitation of
government action. It said:

Plaintiff is attempting in its complaint what Noerr and Pennington prohibit.
Plaintiff is not entitled either to injunctive relief or treble damages under the
antitrust laws to the extent that such a claim is based on defendants' participation
in Federal Milk Order proceedings. Id. at 683-84.

32. Central Sav. & Loan Ass'n of Chariton, Iowa v. United Fed. Say. & Loan Ass'n of Des
Moines, Iowa, 422 F.2d 504 (8th Cir. 1970), was an action for declaratory judgment and
injunctive relief based on the Sherman Act. Plaintiff sought to prevent a merger and to

prohibit the use of mobile bank branches after permission had been granted by the Federal
Home Loan Bank Board. It contended that the defendants' applications to the FHLBB were
evidence of an intent to monopolize. The Court rejected this contention, saying that

[glenerally . . . solication of governmental action in accordance with a valid regu-
latory scheme for the sake of obtaining an economic or competitive advantage is
not prohibited by the antitrust laws. Id. at 509.

33. In Rodgers v. FTC, 492 F.2d 228 (9th Cir. 1974), the Noerr-Pennington doctrine was
found applicable where activities were undertaken to influence citizens' votes in a referen-
dum. In that case, plaintiff law professor was seeking a declaratory judgment requiring the
FTC to investigate activities of opponents to an anti-litter measure. The FTC argued that
Noerr applied because

although this was not activity designed to influence a legislative body, the people,
acting directly through either the initiative or referendum, are exercising the same
power of sovereignty as that exercised by the legislature in passing laws. Id. at 229-
30.

The Ninth Circuit agreed with the FTC.
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Until 1971 and the decision of the Supreme Court in California Motor
Transport Co. v. Trucking Unlimited,34 there was much controversy over
whether Noerr-Pennington would immunize the judicial or administrative
adjudicative processes. Indeed, a standard reference work on antitrust in-
cluded adjudicative activity in a list of exceptions to the Noerr-Pennington
doctrine.

3 5

In Trucking Unlimited the alleged antitrust violation involved

a concerted action by petitioners to institute state and federal proceedings
to resist and defeat applications by respondents to acquire operating
rights or to transfer or register those rights .3

In holding that the Noerr-Pennington doctrine applied to these facts, the
Court said:

The same philosophy governs the approach of citizens or groups of them
to administrative agencies (which are both creatures of the legislature,
and arms of the executive) and to courts, the third branch of Government.
Certainly the right to petition extends to all departments of the Govern-
ment. The right of access to the courts is indeed but one aspect of the right
of petition ...

We conclude that it would be destructive of rights of association and of
petition to hold that groups with common interests may not, without
violating the anti-trust laws, use the channels and procedures of state and
federal agencies and courts to advocate their causes and points of view
respecting resolution of their business and economic interests vis-d-vis
their competitors."

As a result, Trucking Unlimited held, as a general rule, that a trade
association or group may petition any branch of government for an anti-
competitive purpose without violating antitrust laws. This general rule is
not without exceptions and limitations, however. There are basically five
exceptions-the "sham," the illegal acts, the official co-conspirator, the
government as a consumer, and the business as government-to such anti-
trust immunity for trade association and concerted political activity.

34. 404 U.S. 508 (1972).
35. 16 VON KALINOWSKI, BusiNzss ORGANIZATIONS §46.04[3] (1971). The decision in

Trucking Unlimited was anticipated, however, in Bracken's Shopping Center, Inc. v. Ruwe,
273 F. Supp. 606, 607 (S.D. 111. 1967), where the court stated that it did "not believe that
resort to the judiciary, even in concert or in an effort to restrict competition, can violate the
anti-trust laws of the United States." In that case, plaintiff sued under the antitrust laws
after defendant had brought an action to challenge the constitutionality of an ordinance
which had made possible the construction of plaintiffs shopping center.

36. 404 U.S. at 509.
37. Id. at 510-11.
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I. THE "SHAM" EXCEPTION

The "sham" exception to the Noerr-Pennington doctrine was first artic-
ulated, as dicta, in the opinion of the Court in Noerr. Its purpose is to
control activity which directly, as opposed to "incidentally" or indirectly
through government action, injures competitors."

The sham exception does not provide a bright line rule by which busi-
nessmen can predict the antitrust consequences of their activities vis-d-vis
governments. The content of this exception has been worked out on a case
by case basis. In discussing Noerr it was noted:

In determining the applicability of the sham exception, it fashioned a
legal standard requiring a factual characterization. To determine whether
a pattern of baseless claims has resulted in an abuse of either the adminis-
trative or judicial processes, the courts now must look to the realities of
each case and the particular activities of the parties."

To date, there have been only one Supreme Court decision and four
lower court decisions providing guidance as to what is a "sham." In
Trucking Unlimited," the district court had granted a motion to dismiss
for failure to state a cause of action. The court of appeals reversed,"4 hold-
ing that the cause was improperly dismissed because the facts alleged, if
proven, would fall within the sham exception of Noerr. The Supreme Court
affirmed.'"

The facts alleged were summarized in the decision of the court of ap-
peals.

It was and is the policy of the PUC to encourage competition in the
trucking industry by freely granting, and approving the transfer of, certifi-
cates of public convenience and necessity. Until 1963 it was the policy of
the ICC to register any certificate issued by the PUC automatically, with-
out further hearing.

In 1961 defendant trucking companies, the largest highway common
carriers in California and the western states, undertook to lessen competi-
tion from smaller companies resulting from the relatively easy access to

38. See text accompanying note 18 supra.
39. A helpful conceptualization of the exception is found in Note, Antitrust: The Brakes

Fail on the Noerr Doctrine, 57 CALIF. L. REV. 518, 554 n.171 (1969).
[If the 'sham' exception means that the considerations underlying Noerr do not
justify the doctrine's application when anti-competitive activity is not a true at-
tempt to influence the government, it is merely a statement that the doctrine does
not apply when the values it protects are not at stake. Those values [are] the
workings of a representative government, the constitutional right to petition, and
the necessary legality of an officially imposed trade restraint ....

40. Note, Antitrust-Sham Exception, 25 VAND. L. REV. 641, 645 (1972).
41. 1967 Trade Cas. 72,298, at 84,739 (N.D. Cal.).
42. 432 F.2d 755 (9th Cir. 1970).
43. 404 U.S. 508 (1972).
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operating rights. They decided to accomplish this objective, not by seek-
ing to induce the PUC to change its policy, but rather by discouraging the
filing of applications with the PUC and the ICC. To that end they agreed
to take, and took, the following steps.

They agreed to and did establish and maintain a joint trust fund by
monthly contributions based upon each defendant's gross income. They
informed their competitors that they would use this trust fund to finance
opposition to all applications then pending or thereafter filed by their
competitors with the PUC or the ICC; that each and every application
would be opposed with or without probable cause, and regardless of its
merits; and that in every case defendants would pursue their opposition
through all stages of administrative and judicial review. Defendants told
their competitors that they could avoid the expense and delay resulting
from defendants' opposition only by abandoning pending applications and
severely limiting or refraining entirely from filing further applications.

As a direct result of defendants' joint activities, the financial resources
of plaintiffs and other competitors of the defendants were depleted; appli-
cations by plaintiffs and other competitors for the issuance, transfer, or
registration of operating rights were defeated, delayed, or restricted; and
plaintiffs and other competitors were deterred from instituting or pursuing
such applications. Defendants' joint activities effectively foreclosed plain-
tiffs and other competitors from access to the PUC, the ICC, and to the
courts in review proceedings; it denied those agencies and the courts the
benefit of facts and information required for the making of competent
decisions; and it severely curtailed competition."

The Supreme Court characterized the alleged behavior as a "combination
of entrepreneurs to harass and deter their competitors from having 'free
and unlimited access' to the agencies and courts . . .-.

Because the facts alleged in Trucking Unlimited provide such an ex-
treme example of trade association activity, the case is not really very
helpful in defining the scope of the sham exception. One commentator
suggests, however, that after Trucking Unlimited the sham exception will
be applied only in cases involv'ing adjudication, and will not apply to
lobbying.

The Court's emphasis on abuse of adjudicative processes . . . suggests
that it has fashioned a broader 'sham' test for cases involving courts and
administrative agencies .... It is possible that the Supreme Court will
some day extend the sham exception of Trucking Unlimited even further
to cover lobbying of legislative and executive bodies; however, it appears
more likely application of the Trucking Unlimited rule will be confined
to cases where the Court perceives an abuse of the adjudicative process."

44. 432 F.2d at 762 (emphasis added).
45. 404 U.S. at 515.
46. Comment, Corporate Lobbyists Abroad: The Extra-Territorial Application of Noerr-

Pennington Antitrust Immunity, 61 CALIF. L. REv. 1254, 1262 (1973).
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This interpretation, however, is at odds with the fact that the sham excep-
tion was first articulated in Noerr, a case which involved traditional lobby-
ing activity.47 A possible application of the sham exception to lobbying was
considered in a pre-Trucking Unlimited law review article which suggested
that if the politial influence exerted is "overwhelming" it might be a re-
straint of trade.4 8

Because of the dearth of case law dealing with the "sham" exception, it
is much too early to reach a conclusion on this issue. It would seem,
however, that "sham adjudication" would be much easier to prove than
"sham lobbying." The hallmark of sham adjudication, at least where the
Federal Rules of Civil Procedure apply, is the summary judgment - the
presence or absence of which provides a rather objective standard. Sham
lobbying is much more difficult to prove. In the words of a trial attorney
in the Antitrust Division of the Justice Department,

[t]hese situations would largely be matters of factual characterization,
and the defense would argue that it was intended that the recipients
[including the competitor's customers] of the materials would bring pres-
sure to bear on their elected representatives."

Further, it would be practically impossible to prove a "distortion" of the
political process.

The first of the lower court "sham" cases was Israel v. Baxter Laborato-
ries, Inc., 0 which was an appeal from the grant of a motion to dismiss.
Plaintiff drug manufacturer sought damages and injunctive relief, alleging
that the defendants had conspired to keep plaintiff's drug off the market
"by influencing the Food and Drug Administration to deny fair considera-
tion of the new drug applications filed by plaintiffs . . . ." In holding
that the alleged facts, if proven, would constitute a "sham," the court
stated that "[n]o actions which impair the fair and impartial functioning
of an administrative agency should be able to hide behind the cloak of an
antitrust exemption. '52 The case was remanded to the trial court.

47. Eastern RR. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).
48. Comment, Application of the Sherman Act to Attempts to Influence Government

Action, 81 HARV. L. REV. 847, 857 (1968):
[It might be argued that the Sherman Act is directed at joint corporate lobbies
which can exert overwhelming political influence upon a legislature or government
official to induce a government-created restraint of trade. Because the exercise of
overwhelming influence might effectively vitiate the impact of competing lobbies
and thereby distort the operation of the political process, use of the Sherman Act,
at least where joint lobbying tends to stifle effective lobbying by others, might not
be inconsistent with the first amendment's guaranty of the right of petition.

49. Costilo, Antitrusts' Newest Quagmire: The Noerr-Pennington Defense, 66 MICH. L.
REV. 333, 352-53 (1967).

50. 466 F.2d 272 (D.C. Cir. 1972).
51. Id. at 274.
52. Id. at 278.
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In Aloha Airlines, Inc. v. Hawaiian Airlines, Inc.,53 plaintiff alleged seven
acts which defendant undertook "with the predatory intent and purpose
of eliminating plaintiff as a viable competitor" and "with full knowledge
of its impact on plaintiff and with the intent of injuring or destroying
plaintiff." The seventh act alleged was "opposing before the CAB plain-
tiff's request for a subsidy." Plaintiff moved to strike the seventh allega-
tion on the basis of Noerr. The trial court, however, denied the motion,
holding that

Aloha's allegations fall within the Noerr 'sham' exception as interpreted
most recently in California Motor Transport v. Trucking Unlimited ....
If plaintiff can prove that HAL opposed its subsidy with 'the predatory
intent and purpose of eliminating plaintiff as a viable competitor' . . .
and 'with full knowledge of its impact on plaintiff and with the intent of
injuring or destroying plaintiff' . . . then the Noerr protections do not
apply.5

This reading of Trucking Unlimited seems incorrect in its over reliance on
an anticompetitive intent. The decision of the court of appeals affirming
a judgment for plaintiff, however, makes no mention of the sham issue. 55

From this it can be inferred that the sham was not proven at trial.
In United States v. Otter Tail Power Co. ," the district court was reconsi-

dering a case which the Supreme Court had remanded for a determination,
in the light of its holding in Trucking Unlimited, of whether the Noerr-
Pennington doctrine applied. Defendant was alleged to have engaged in
"the institution and support of litigation designed to prevent or, delay
establishment of a municipal power distribution system." The trial judge
found for plaintiffs on the issue of sham, stating:

I find that the repetitive use of litigation by Otter Tail was timed and
designed principally to prevent the establishment of municipal electric
systems and thereby to preserve defendant's monopoly. 7

This case is again before the Supreme Court, this time on the merits." In
view of the Supreme Court's language in its first consideration of the case
- that the sham exception "may also apply to the use of administrative
or judicial processes where the purpose is to suppress competition evi-
denced by repetitive lawsuits carrying the hallmark of insubstantial
claims" - the trial court decision will probably be affirmed.5 9

53. 349 F. Supp. 1064 (D. Hawaii 1972).
54. Id. at 1068.
55. 489 F.2d 203 (9th Cir. 1973).
56. 360 F. Supp. 451 (D. Minn. 1973).
57. Id. at 451.
58. See note 56 supra.
59. 410 U.S. 366, 380 (1973).
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In International Telephone & Telegraph Corp. v. United Telephone Co.
of Florida,0 plaintiff contended that a complaint filed frivolously before
the Florida Public Service Commission constituted a Noerr sham. While
that decision was limited to a consideration of a Rule 3761 motion for an
order compelling discovery and is inconclusive on an antitrust question, it
does frame what some have called the unanswered question of Trucking
Unlimited. That is "whether a single sham or fraudulent attempt to invoke
governmental action is sufficient for antitrust liability . ". . ."" Again, it
is too early to reach a conclusion on this issue, but the Supreme Court's
reliance in Otter Tail on repetitive lawsuits would seem to indicate that a
single act is insufficient. 3 A single lawsuit could hardly be used to keep
competitors away from courts or administrative agencies. 4

In summary of the sham exception, the Noerr-Pennington doctrine will
not protect trade association activities in legislation, enforcement, and
adjudication when those activities are a mere facade for attempts to di-
rectly injure competitors. The activity most susceptible as proof of a sham
is a pattern of repetitive litigation or repetitive appearances in regulatory
agency adjudication. The boundaries of the sham exception have not been
fully delineated however, and it is possible, although unlikely, that both a
single lawsuit and traditional lobbying could be encompassed. In order to
avoid antitrust violations, trade unions should engage only in those activi-
ties which have a bona fide purpose of influencing government action.
Such activities will be protected by Noerr-Pennington even if their purpose
is anticompetitive.

II. THE ILLEGAL ACTS ExCEPTION

The Court in Noerr was explicit in holding that "deceptive" and "uneth-
ical" conduct in the course of a campaign to influence legislation or en-
forcement of laws is not enough to make such protected behavior a viola-
tion of the antitrust laws. It is worth repeating the Court's words on the
issue of "third party technique" - "[i]nsofar as that Act [Sherman] gets
up a code of ethics at all, it is a code that condemns trade restraints, not
political activity . ". .. "I' Despite this, courts and commentators are split
over the issue of whether the use of bribery, fraud, or other illegal acts in
the course of influencing government action or inaction can result in the
removal of the Noerr-Pennington protection.

60. 60 F.R.D. 177 (M.D. Fla. 1973).
61. FED. R. Civ. P. 37.
62. Note, The Quagmire Thickens, 42 U. CIN. L. REv. 281, 315 (1973).
63. See text accompanying note 59 supra.
64. But see Aloha Airlines, Inc. v. Hawaiian Airlines, Inc., discussed in the text accompa-

nying note 53 supra.
65. 365 U.S. at 140.
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Control Data Corp. v. International Business Machines Corp. ," involved
pretrial proceedings in a consolidated antitrust suit. One of the plaintiffs
complained that IBM had attempted to deceive the public and the United
States Patent Office into believing that computer software is an intangible
and, hence, unpatentable. IBM moved to dismiss on the point, citing
Noerr. The district court denied the motion, stating:

While it is true under Noerr that an honest and fair attempt by a
number of competitors acting jointly to influence the decisions of public
officials is not a violation of the antitrust laws, the allegations of the
complaint go considerably beyond this; further, without hearing evidence
on the question of the means attempted - i.e., the alleged use of fraud
- such fact question cannot be determined. 7

In Sacramento Coca-Cola Bottling Co. v. Chauffeurs, Teamsters &
Helpers Local No. 150,68 plaintiffs alleged that the union had engaged in
"threats, duress and other coercive measures" to force state fair officials
to prohibit the sale of plaintiff's products. The trial court had granted
defendants' motion to dismiss on the basis of the Noerr-Pennington doc-
trine. " In reversing, the Ninth Circuit found the doctrine inapplicable, in
part, because "it does not seem to this Court that the doctrines of Noerr
and Pennington were intended to protect those who employ illegal means
to influence their representatives in government."7

One of the alleged anticompetitive activities in Woods Exploration &
Producing Co. v. Aluminum Co. of America,7' was the filing of false pro-
duction forecasts with the Texas Railroad Commission. The trial court had
granted a partial summary judgmemt on this point on the basis of Noerr.72

The court of appeals reversed, stating that, "the abuse of the administra-
tive process here alleged does not justify antitrust immunity. '73 This case,
along with the other two, undoubtedly provides the basis for one practi-
tioner's statement that the Noerr-Pennington doctrine will give protection
from the antitrust laws only "so long as the parties are not guilty of venal
conduct such as bribery and deliberately false statements to the
government . . . . 7

A contrary view on the effect of unlawful activity in the application of

66. 306 F. Supp. 839 (D. Minn. 1969).
67. Id. at 849.
68. 440 F.2d 1096 (9th Cir. 1971).
69. Id. at 1097.
70. Id. at 1099.
71. 438 F.2d 1286 (5th Cir. 1971).
72. 284 F. Supp. 582 (S.D. Tex. 1968). See also 304 F. Supp. 845 (S.D. Tex 1969), wherein

the trial court granted judgment to defendants notwithstanding the verdict.
73. 438 F.2d at 1298.
74. Abrams, Association Participation in Government Standard-Setting-How an Asso-

ciation Can Avoid Antitrust Liability, 18 ANTITRUST BULL. 281, 290 (1973).
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the Noerr-Pennington doctrine is shown in two cases. These cases take the
position that unlawful activity in the course of influencing state action
should be controlled and punished through statutes directly related to that
activity, rather than through the anititrust laws."5 Despite these cases,
however, the filing of false information with government bodies appears to
be a clear exception to Noerr-Pennington.

If this conflict were to reach the Supreme Court, the Court would have
to consider whether the antitrust laws are the proper vehicle for the control
of illegal behavior unrelated to restraint of trade. The Court faced an
analogous issue in the collateral use of the tax laws to punish perpetrators
of white collar crimes. While the language of Noerr would seem to indicate
that the Court would reject such a use of antitrust laws, it is hard to
imagine that the Court would want to go on record in the Watergate era
as protecting illegal acts as "political activity."

In summary, it would seem that illegal activity undertaken for the pur-
pose of influencing state action will not be protected by the Noerr-
Pennington doctrine. Even if the illegal activities would not result in expo-
sure to antitrust liability, however, other penalties will result from viola-
tions of local and state laws. In short, bribes, threats, the filing of false
information, and fraud should not be engaged in for the purpose of influ-
encing state action. Merely deceptive practices, such as the "third-party
technique" discussed in Noerr, however, are apparently permissible.

III. THE OFFICIAL Co-CONSPIRATOR EXCEPrION

There is judicial conflict over the issue of whether the presence of an

75. In Sterling Nelson & Sons, Inc. v. Rangen, Inc., 235 F. Supp. 393 (D. Idaho 1964), it
was alleged that defendant had bribed a state official for influencing purchases of defendant's
products. In finding that this bribery did not constitute a violation of the Sherman Act, the
court stated:

The evidence here proves only bribery of an influential state employee which had
a detrimental restraining effect upon interstate commerce. This is not the type of
misconduct within the purview of the concepts of a combination in restraint of trade
or monopoly as used in the Sherman Act. Id. at 400.

The court did hold, however, that the bribery was a violation of the Robinson-Patman Act.
This decision was affirmed by the Ninth Circuit-the same court which later found threats
and duress to be outside the Noerr-Pennington protections in Sacramento Coca-Cola, note
68 supra. In Schenley Indus., Inc. v. N. J. Wine & Spirit Wholesalers Ass'n, 272 F. Supp.
872 (D.N.J. 1967), plaintiff alleged, in part, that defendant had made "improper attempts
to influence decisions of the Division of Alcoholic Beverage Control . The court ob-
served that plaintiff Schenley

continues to suggest that the lobbying itself, if sufficiently illegal apart from the
antitrust aspect, is not shielded from liability under the Sherman Act. Schenley
argues that Noerr and Pennington protect lobbying merely misleading or unethical,
but do not extend to acts flagrantly violative of state law. Id. at 884.

The court rejected this contention, stating that the only exception to Noerr-Pennington is the
"sham" and that "[a] private antitrust complaint is not the appropriate vehicle for state
criminal laws whose enforcement is entrusted to state or local prosecutors." Id. at 885.
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"official co-conspirator" will remove the protection of the Noerr-
Pennington doctrine. This issue is closely related to the issue of bribery,
and the decisions split along the same lines - i.e., whether federal anti-
trust law should be used to punish violations of other statutes.

In Independent Taxicab Operators' Ass'n of San Francisco v. Yellow Cab
Co.,76 plaintiff alleged that, as a result of an unlawful conspiracy between
defendant and municipal officials, defendant had been granted more than
its fair share of "exclusive" cab stands. Although plaintiff failed to prove
any such conspiracy, the court did note that Noerr "does not apply if the
conspiracy includes public officials."77

The court in Sun Valley Disposal Co. v. Silver State Disposal Co.,7
1 took

the opposite. position. There it was alleged that county commissioners
participated in a conspiracy to monopolize the garbage collection business.
In holding the Noerr-Pennington doctrine to be applicable, the court cited
Noerr for the proposition that "so long as the official's action is itself
lawful, the action is without the scope of the federal antitrust laws, even
if the motive for the action was a personal one. '7

In order to avoid the loss of the Noerr-Pennington protection, trade
associations and groups would be well advised to keep public officials out
of their campaigns for government action. In practical terms, associations
should present their cases directly to governmental decision makers, rather
than through other government officials, when the desired decision has
anticompetitive consequences."

IV. THE GOVERNMENT-AS-CONSUMER EXCEPTION

Courts are split on the issue of whether the Noerr-Pennington doctrine
is applicable where the government is acting as a "consumer." In George
R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc.,"1 plaintiff contended
that there was an antitrust violation in an alleged conspiracy "to require
the use of [defendant's] own specifications in the public swimming pool
industry, with the intent to exclude all others .... "8s2 Here the practice
of the hiring of an architect was the practice of a public body. The architect
would supervise the pool construction for the municipality. Pool builders
attempted to influence these architects in the selection of rigid specifica-
tions. Because of the nature of the pool construction business, if one
builder's specifications were adopted, competitors were effectively closed

76. 278 F. Supp. 979 (N.D. Cal. 1968).
77. Id. at 985.
78. 420 F.2d 341 (9th Cir. 1969).
79. Id. at 342.
80. See Rasmussen v. American Dairy Ass'n, 472 F.2d 517 (9th Cir. 1972), cert. denied,

412 U.S. 950 (1973), where the state official was also named as a party defendant.

81. 424 F.2d 25, (1st Cir. 1970).
82. Id. at 27.
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out of the competition. The Noerr-Pennington doctrine was held to be
inapplicable to these facts because there was no effort to influence the
passage or enforcement of laws. The court stated:

The entire thrust of Noerr is aimed at insuring uninhibited access to
government policy makers . . . . By "enforcement of laws" we under-
stand some significant policy determination in the application of a stat-
ute, not a technical decision about the best kind of weld to use in a
swimming pool gutter.

We conclude, therefore, that the immunity for efforts to influence pub-
lic officials in the enforcement of laws does not extend to efforts to sell
products to public officials acting under competitive bidding statutes."

The opposite result was reached on similar facts in Household Goods
Carriers' Bureau v. Terrell,84 where plaintiff, an entrepreneur, had unsuc-
cessfully attempted to enter the "mileage guide" business. Defendant had
a long term contract for the use of another mileage guide. In order to avoid
losses which would have resulted if plaintiff's guide were successfully
launched on the market, defendants engaged in efforts to prevent the
Defense Traffic Management Service (the major user of such guides) from
switching to plaintiff's guide. The Fifth Circuit held that the Noerr-
Pennington doctrine did apply.

V. THE BUSINESS-AS-GOVERNMENT EXCEPTION

When government powers have been conferred, either de jure or de facto,
upon private parties, neither Parker v. Brown" nor Noerr-Pennington pro-
tection is available for anticompetitive practices.

In Union Carbide & Carbon Corp. v. Nisley,8" part of the case involved
the allegation that Carbide, through its subsidiary USV, had acted to keep
plaintiff from becoming established in the vanadium mining industry.
USV was acting as an agent of the Metal Reserve Corporation, a United
States government agency. In affirming a judgment for plaintiff, the court
of appeals rejected USV's contention that it was immunized from the
antitrust laws because of its agency status. The court stated that

it is one thing to incite or influence government action which results in
monopolistic practices as in [Noerr]. It is quite another thing to utilize,
or attempt to utilize, governmental powers conferred upon a private
agency such as USV for unintended and illegal ends.87

83. Id. at 32-33.
84. 452 F.2d 1512 (5th Cir. 1971).
85. 317 U.S. 341 (1943).
86. 300 F.2d 561 (10th Cir. 1961).
87. Id. at 593.
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The complaint in Continental Ore Co. v. Union Carbide & Carbon
Corp." alleged that Carbide, acting through a subsidiary, which was the
exclusive agent of the Canadian government, had eliminated plaintiff from
the Canadian market. In holding that Noerr provided no immunity from
the antitrust laws on these facts, the Court stated:

In this case, respondents' conduct is wholly dissimilar to that of the
defendants in Noerr. Respondents were engaged in private commercial
activity, no element of which involved seeking to procure the passage or
enforcement of laws. To subject them to liability under the Sherman Act
for eliminating a competitor from the Canadian market by exercise of the
discretionary power conferred upon Electro Met of Canada [Carbide's
subsidiary] by the Canadian Government would effectuate the purposes
of the Sherman Act and would not remotely infringe upon any of the
constitutionally protected freedoms spoken of in Noerr.5 '

Finally, in Gas Light Co. of Columbus v. Georgia Power Co.,'" it was held
that, where the state public service commission had given "meaningful"
consideration and approval to anticompetitive rate and service policies
suggested by defendant, defendant would be immune from the antitrust
laws for such conduct. Implicit in the holding, however, is a corollary rule
that there would be no immunity if the private power company had ex-
ploited "rubber stamp" approval for anticompetitive purposes.

This group of cases suggests that trade associations should proceed with
caution whenever granted decision-making power by a government body.
That is, if an association tries to make too much of a good thing out of such
a position, it will not be able to rely on Noerr-Pennington or Parker v.
Brown for immunity from the antitrust laws. An example of this is in the
area of advising governments regarding product safety standards. If the
suggested standards are likely to be adopted wholesale out of deference to
trade association expertise, the association should be careful to avoid the
appearance that non-member manufacturers are being arbitrarily disad-
vantaged. A "safe harbor" in this area is to see that standards are "drafted
with reference to 'performance' rather than design specifications.""' .

VI. CURRENT POSTURE OF THE ANTITRUST DIVISION TOWARD Noerr-
Pennington

The Antitrust Division has not been pleased with the development of law
concerning the influencing of anticompetitive government action. This dis-

88. 370 U.S. 690 (1962).
89. Id. at 707-08.
90. 440 F.2d 1135 (5th Cir. 1971).
91. Letter from Thomas E. Kauper, Assistant Attorney General (Antitrust Division) to

Paul W. Hallman, Deputy Director of the Bureau of Product Safety, March 28, 1973. This
letter appears in BNA DAILY ExEcuTiv REPORT, No. 67 (Apr. 6, 1973).
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pleasure is reflected in an article on the subject by a trial attorney in that
Division.2 The decision in Trucking Unlimited was undoubtedly welcomed
by the Division.

Displeasure with the Noerr-Pennington doctrine is not, however, neces-
sarily indicative of a Justice Department campaign to limit its scope
through a series of test cases. A review of recent statements by Antitrust
Division spokesmen indicates a primary concern, at present, with mergers,
concentrated industries, and "big oil." Further, it has been said that the
recent reorganization of the Antitrust Division reflects a general shift from
enforcement litigation to regulation and legislation . 3 Assistant Attorney
General Kauper has also indicated that whenever private litigators provide
enforcement, the Division will step out of the arena in order to apply its
limited resources elsewhere." This certainly seems to be the case in the
Noerr-Pennington area, where the vast majority of cases have been brought
by private plaintiffs.

Despite the passive attitude toward enforcement, the Antitrust Division
has demonstrated an active concern for the proper reliance of government
bodies on private parties for information. Mr. Kauper's Special Assistant
has indicated that

[firom time to time we are called upon by another agency of government
or by Congress to advise, as a matter of antitrust policy rather than en-
forcement, on the way in which the trade association should be relied upon
by the government. 5

He stated that agencies are generally encouraged to gather information on
a company-by-company basis rather than through trade associations. The
same article indicates that the Division's enforcement program in the area
of trade associations would be directed at "subtle and sophisticated anti-
competitive conduct."99 In the list of examples of this conduct, efforts to
influence the passage and enforcement of laws is conspicuously absent.

Another non-litigation method by which the Division appears to be seek-
ing to control the Noerr-Pennington doctrine is by advising on legislation.

92. Costilo, Antitrust's Newest Quagmire: The Noerr-Pennington Defense, 66 MICH. L.
REV. 333, 338-39 (1967). The author noted rather wistfully:

of more than passing significance is the fact that in Noerr and Pennington the Court
did not receive the views of the Justice Department. Perhaps the language of these
cases might have been narrower had the Court been apprised of their widespread
ramifications. But this will have to await future cases.

The implications of Noerr and Pennington are only limited by one's imagination

93. BNA DAILY EXECUTVE REPORT, No. 199 (Oct. 15, 1973). Recent developments with the
complaint against AT&T are also demonstrative of this.

94. BNA DAILY EXECuTivE REPORT, No. 89 (May 8, 1973).
95. Clearwaters, Trade Associations and the Antitrust Laws - A View from the Justice

Department, 18 ANTITRUST BULL. 233, 241-42 (1973).
96. Id. at 235.
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For example, the Division opposed a provision of the Senate version of the
Patent Reform Act of 1973 which called for a three month period of public
participation in the examination of patent applications. In hearings, Mr.
Kauper stated that the basis for this opposition was

the concern that in some cases such rights [to public participation] may
be abused, particularly by one or more financially powerful and en-
trenched firms to forestall the issuance to a newcomer of a patent which
threatens an established market structure or position."l

Mr. Kauper went on to say that

antitrust enforcement officials will have to be particularly vigilant to see
that such abuse, insofar as it can be curbed by the rules articulated in
such cases as California Motor Transport and Otter Tail does not occur."

The tone of this statement, when combined with the opposition to public
participation, however, indicates that the Justice Department feels that it
will have greater success by emphasizing prevention rather than cure.

In conclusion, it appears that the Antitrust Division will not, in the near
future, play an important role in enforcing antitrust laws for violations
relating to the influencing of government action. This position should be
no cause for celebration, however, because the Division's role in this area
has always been minimal. The trend in the past has been for enforcement
through private actions, and there are no indications that private parties
will be any less eager to pursue that litigation in the future.

VII. CONCLUSION

Where does this really place the businessman, trade association member
or executive? Well, certain guidelines can be gleaned from these decisions.

The Noerr-Pennington doctrine immunizes trade associations and other
collective activity from possible antitrust liability for any bona fide at-
tempts to influence government action. This protection applies even when
the desired government action is anticompetitive and covers the following
activities: (1) attempts to influence legislatures in the passage of laws; (2)
attempts to influence members of the executive branch in the enforcement
or veto of laws; (3) attempts to influence the vote of the public in initiatives
and referenda; (4) attempts to influence regulatory agencies through ad-
ministrative adjudication; and (5)general litigation. These activities are
protected, even if part of a broader anticompetitive scheme. The use of
deceptive techniques, such as the "third-party" technique, in these at-
tempts is permissible.

97. Hearings on S. 1321 Before a Subcomm. of the Senate Comm. on the Judiciary, 92d
Cong., 1st Sess. (1973).

98. Id.
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Activities falling within the exceptions to the Noerr-Pennington doctrine
will, however, expose trade associations and others to antitrust liability.
The following activities definitely constitute exceptions: (1) repetitive ju-
dicial or administrative adjudication for anticompetitive purposes which
has the effect either of denying competitors access to the courts and admin-
istrative agencies or of preventing courts or agencies from giving full con-
sideration to issues; (2) lobbying of the legislative or executive branches
for anticompetitive purposes with such intensity so as to distort the politi-
cal process; (3) filing of false information with a government body for
anticompetitive purposes; and (4) exploitation of de jure or de facto gov-
ernment authority for anti-competitive purposes, e.g., proposing product
safety standards which arbitrarily disadvantage non-member manufactur-
ers.

The following activities have been held by some courts to constitute
exceptions; although other courts have reached a contrary conclusion, the
risk of exposure to antitrust liability is sufficiently great that these activi-
ties should also be avoided: (1) the use of illegal acts such as bribery,
threats, duress, and fraud in influencing public officials; (2) the use of a
government official to present the trade association viewpoint to govern-
ment decision-makers where the desired decision has anti-competitive ef-
fects; and (3) the use of lobbying techniques to promote sales to a govern-
ment acting as a consumer - particularly if successful lobbying will per-
manently eliminate a competitor. In addition, there is a possibility that a
single "sham" or frivolous use of the judicial or administrative adjudica-
tory process for anticompetitive purposes could expose the trade associa-
tion to antitrust liability. This possibility is sufficiently remote, in the
opinion of this commentator, that that activity may be engaged in with
caution.

In the future, as in the past, the major source of enforcement litigation
in this area will be the private sector. The Antitrust Division has limited
resources and is not inclined to use them in this area so long as private
parties are willing to bring suit. In addition, the Division is now directing
its energies toward investigation of mergers and concentrated industries.
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