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The recent case of Adolph Coors Co. v. FTC' is a particularly frustrating
decision for those involved in selling their products and services through
distributors. Coors, a Colorado corporation engaged in brewing beer, was
found to have violated section 5 of the Federal Trade Commission Act.
Although conceding the existence of territorial restrictions on its distribu-
tors, Coors presented justifications for the restrictions which at least super-
ficially appeared meritorious. The immediate issue, however, was not the
balancing of these two considerations. Rather the threshold, and virtually
dispositive question, was whether or not the Supreme Court had already
foreclosed the proposed analysis. In short, did Coors' admitted imposition
of territorial restrictions standing alone preclude further inquiry by the
Court of Appeals for the Tenth Circuit?

It is the premise of this article that the most significant implication of
the Supreme Court's decision in United States v. Arnold, Schwinn & Co.2

lies not so much in its ultimate "correctness" as a tenet of antitrust doc-
trine as in its practical impact on the methods utilized to distribute goods
and services in America. Specifically, this article will not debate whether
the Supreme Court should have decided Schwinn the way it did.3 Instead,
attention will be focused on how the Court reached its conclusion and the
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1. 497 F.2d 1178 (10th Cir. 1974), cert. denied, - U.S. -, 43 U.S.L.W. 3388 (Jan.
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subsequent interpretations that have been placed on Schwinn by the lower
courts.

I. HAS THE SUPREME COURT DECIDED THAT ALL VERTICALLY IMPOSED TERRI-

TORIAL AND CUSTOMER RESTRAINTS ARE ILLEGAL?

A. Background

The importance of this question can only be fully appreciated when
placed in context. Violations of the federal antitrust statutes4 are classified
into two groups, and concomitantly subjected to vastly different scrutiny.
The more common standard,5 known as the "rule of reason,"6 demands
meaningful inquiry into the anticompetitive effects of a challenged prac-
tice, its socially redeeming virtues, if any, and the existence of practical,
but less restrictive alternatives.' By weighing the facts presented in a par-
ticular case against these considerations, a court reaches a decision as to
whether the challenged practice is unreasonable, and therefore illegal.

Other business conduct, however, has been found to be so inherently
anticompetitive as to merit summary disposition! Such behavior is held
to be illegal "per se" without inquiry into its actual effect on competition.,
Among the practices included within the "per se" category are price fix-
ing,'0 tie-ins," group boycotts 2 and horizontal division of markets.' 3

Although the Government argued for many years that all vertically im-
posed restraints were unlawful,'4 not until 1963, in White Motor Co. v.

4. The basic antitrust legislation is contained in the Sherman Act, 15 U.S.C. §§1-7 (1970),
the Clayton Act, 15 U.S.C. § § 12-27 (1970), and the Federal Trade Commission Act, 15 U.S.C.
§§41-58 (1970).

5. See Day, Exclusive Dealing, Tying and Reciprocity-A Reappraisal, 29 OHIO ST. L. J.
539, 567 n.124 (1968) (the "rule of reason" remains today the pervasive antitrust formula).

6. [T]he standard of reason which had been applied at the common law and
in this country in dealing with subjects of the character embraced by the statute,
was intended to be the measure used for the purpose of determining whether in a
given case, a particular act had or had not brought about the wrong against which
the statute provided. Standard Oil Co. v. United States, 221 U.S. 1, 60 (1911).

7. See Chicago Bd. of Trade v. United States, 246 U.S. 231 (1918); The Supreme Court,
1971 Term, 86 HAav. L. REv. 52, 243 n.9 (1972).

8. See P. AREEDA, ANTITRUST ANALYSIS: PROBLEMS, TEXT, CASES 314, 319, 348, 364, 367,
544 (1967).

9. See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 225 n.59 (1940) (rejects
notion that "both a purpose and a power to fix prices are necessary for the establishment of
an [illegal] conspiracy under §1 of the Sherman Act."); cf. P. AREEDA, supra note 8, at 315.

10. See 310 U.S. at 210.
11. See Northern Pac. Ry. v. United States, 356 U.S. 1, 5-6 (1958).
12. See Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959).
13. See United States v. Topco Associates, Inc., 405 U.S. 596 (1972).
14. As early as 1948 the Justice Department had issued a policy statement expressing the

view that vertical territorial and customer restraints were illegal under the Sherman Act.
Indeed, initial actions instituted by the Department resulted in consent decrees by all but
one defendant. Note, Territorial and Customer Restrictions: A Trend Toward a Broader Rule
of Reason?, 40 GEO. WASH. L. REv. 123, 127-28 n.38 (1971).
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United States,5 was the Supreme Court faced with a distribution system
employing territorial and customer limitations.'6 There a four-member
plurality" stated:

This is the first case involving a territorial restriction in a vertical arrange-
ment, and we know too little of the actual impact of both that restriction
and the one respecting customers to reach a conclusion on the bare bones
of the documentary evidence before us.' 8

A detailed inquiry under the rule of reason was therefore mandated before
the Court could determine whether vertical restraints were unreasonable
within the meaning of section 1 of the Sherman Act.

Between 1963 and the Schwinn decision, the Ninth and Sixth circuits
conducted such inquiries and concluded that the manufacturers in the
cases presented were justified in imposing territorial or customer restric-
tions.'" These decisions are significant because Schwinn relied upon their
holdings, 0 but they were not mentioned or discussed by the Supreme
Court.

The Seventh Circuit's opinion in Snap-On Tools v. FTC" is noteworthy
in three respects. First is the fact that a restriction requiring distributors
to resell their merchandise in assigned territories was upheld as promoting
interbrand competition, even though the hand tool industry was already
highly competitive." The importance of encouraging a continuing
relationship between distributor and the mechanic-user, essential to pro-
viding personalized service, individual instruction and courteous collection
of receivables, was accepted as justification for defendant's practice.2

The second point of interest is the reasoning used by the court. The
anticompetitive effect of the restrictions on intrabrand competition was
regarded as minimized since distributors were permitted to sell to any
customer who came into their territories. 4 Moreover, Snap-On convinced

15. 372 U.S. 253 (1963).
16. The more common form of challenged vertical restriction involved resale price mainte-

nance. See Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951); Dr. Miles
Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).

17. Justice Douglas wrote the majority opinion, from which Chief Justice Warren and
Justices Clark and Black dissented. Justice Brennan concurred separately, while Justice
White did not participate in the decision.

18. 372 U.S. at 261 (emphasis in the original).
19. Courts have generally analyzed territorial and customer restrictions similarly. See

White Motor Co. v. United States, 372 U.S. 253 (1963). But ct. Lepore v. New York News,
Inc., 346 F. Supp. 755, 761 & n.9 (S.D.N.Y. 1972) (after finding territorial restraints per se
illegal, opines that the same may be true for customer limitations).

20. See Brief for Appellee, United States v. Arnold Schwinn & Co., 388 U.S. 365 (1967),
summarized in 18 L.Ed.2d 1680 (1968).

21. 321 F.2d 825 (7th Cir. 1963).
22. Id. at 832.
23. Id. at 828-29.
24. Id. at 831. But cf. GTE Sylvania Inc. v. Continental T.V., Inc., 1974 Trade Cas.

75,072 (9th Cir.), discussed note 116 infra, and accompanying text.
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the court that it needed these restrictions in order to remain competitive,
even though it was a "large manufacturer."2

Third, a customer limitation was condoned despite its horizontal nature.
In this case Snap-On had reserved for itself all sales to certain large in-
dustrial customers. 6 Although the court recognized the per se illegality of
horizontal restraints," it proceeded to consider the customer allocation
under the rule of reason, 28 and found it justified by sound business prac-
tice.

29

Much more defensible was the factual situation faced by the Sixth Cir-
cuit in Sandura v. FTC.0 In that case the court approved territorial restric-
tions imposed by a vinyl flooring manufacturer on its distributors, primar-
ily because of the manufacturer's precarious financial condition.2 ' The
court also emphasized the fact that the manufacturer was a small producer
in a highly oligopolistic industry.22

B. The Schwinn Decision

Despite this background, and hardly more than three years after White
Motor Co. had rejected the Government's contention that vertical terri-
torial and customer restraints were per se illegal, the Supreme Court ap-
parently reversed itself and reached that very conclusion.3 If this initial
paradox seems surprising, an analysis of the majority opinion provides
little additional insight.

Before pursuing such inquiry, it should be emphasized that only the
question of customer restrictions, not that of territorial restrictions, was
really before the Court, since the Justice Department had not appealed the
latter aspect of the lower court's decision.3 4 Accordingly, any language in
the opinion relating to territorial restrictions should not be accepted with-
out further examination.

EDITOR'S NOTE: On December 12, 1974, the Ninth Circuit granted Sylvania's petition
for a rehearing en banc, to be held on March 12, 1975. The majority and dissenting opinions
were withdrawn pending that hearing.

25. 321 F.2d at 827.
26. Id. at 829.
27. See id. at 831.
28. See id. at 836.
29. Id.
30. 339 F.2d 847 (6th Cir. 1964).
31. See id. at 851; cf. note 173 infra. See also Citizen Publishing Co. v. United States,

394 U.S. 131 (1969)("failing company" defense to allegedly illegal corporate acquisition).
32. See 339 F.2d at 852.
33. See United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967).
34. Id. at 368. Note, however, that several courts inexplicably have adduced this factor

as justifying rule of reason analysis. See Good Investment Promotions, Inc. v. Coming Glass
Works, 1974 Trade Cas. 74,992, at 96,404 (6th Cir.); Tripoli Co. v. Wella Corp., 425 F.2d
932, 936 (3d Cir.), cert. denied, 400 U.S. 831 (1970); National Dairy Prod. Corp. v. Milk
Drivers Local 680, 308 F. Supp. 982, 985 (S.D.N.Y. 1970)(semble).

[Vol. 26
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The majority's treatment of the subject is summed up in the following
paragraph:

As the District Court held, where a manufacturer sells products to his
distributor subject to territorial restrictions upon resale, a per se violation
of the Sherman Act results. And, as we have held, the same principal
applies to restrictions of outlets with which the distributor may deal and
to restraints upon retailers to whom the goods are sold.35

If it were not for what follows in the majority opinion, anyone reading
the case would undoubtedly accept this language as the adoption of a per
se rule. But the opinion contains several indications that the Court was not
following the classical analysis inherent in such characterization."6 Not
only did Justice Fortas dwell on the elaborate record dealing with market
interaction and interbrand competition, 3 an irrelevant consideration
under per se analysis, but he pointed to the Government's abandonment
of its per se arguments to justify "an appraisal of the market impact of
these [appealed] practices. '39

This lack of consistency in the opinion tends to weaken the claim that
it constitutes a per se holding. It can be argued, of course, that considera-
tion of the economic data related only to the rule of reason inquiry de-
manded for the nonsale restraints. 40 The Government's change of heart is
also questionable if in truth it contended that the customer limitations
were "indistinguishable in law and principle from the division of territory"
condemned by the court below. 4' Clearly, however, the Supreme Court's
decision has not put the problem to rest.

A significant factor in deciding whether or not the majority adopted a
per se rule is the Court's interpretation of Schwinn in its subsequent deci-
sions. Although Justice Douglas' concurrence in Albrecht v. Herald Co.'
demonstrates his belief that the rule of reason is still the applicable test,
it is the majority opinion in United States v. Topco Associates, Inc. 41 which
proves the most revealing. That case involved and was analyzed as a hori-
zontal division of territories and customers.4

4 Still, the majority opinion is
highly relevant because of its conspicuous omissions.

Justice Marshall, writing for the majority, rebuked the lower court for

35. 388 U.S. at 379.
36. Cf. text at notes 8-9 supra.
37. 388 U.S. at 367; see Good Investment Promotions, Inc. v. Coming Glass Works, 1974

Trade Cas. 74,992, at 96,404 (6th Cir.).
38. But cf. note 41 infra, and accompanying text.
39. 388 U.S. at 373.
40. See id. at 378-82.
41. Id. at 377.
42. 390 U.S. 145, 154-56 & n.* (1968).
43. 405 U.S. 596 (1972).
44. See The Supreme Court, 1971 Term, 86 HARv. L. REv. 52, 242 (1972); Copper Liquor,

Inc. v. Adolph Coors Co., 506 F.2d 934, 942-43 (5th Cir. 1975).
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failing to appreciate the horizontal nature of the agreement. 5 If vertical
restraints are equally subject to per se treatment,46 the obvious question is
why that distinction was significant. Query too why the Court failed to
include vertically imposed territorial and customer restrictions in its enu-
meration of per se violations. 7 Indeed, the only reference to vertical terri-
torial restraints is a citation to a footnote in Justice Brennan's White
Motor Co. concurrence in which he carefully distinguished horizontal and
vertical territorial restraints."

H. LOWER COURT ATrEMPTS TO AVOID Schwinn's PER SE MANDATE

The discussion heretofore has ignored the two particular phrases most
often embraced as evidence that Schwinn did not lay down a per se rule.
Although lower courts have relied on these phrases to reach that conclu-
sion, the same result could better be justified under traditional antitrust
jurisprudence.

A. The Requirement That The Challenged Restriction Be Enforced

One of the most widely invoked phrases in the Schwinn opinion is Jus-
tice Fortas' "firm and resolute" language. In response to the Government's
contention that Schwinn had in fact cancelled certain franchises and dis-
tributorships for "improper" sales, Justice Fortas stated:

In any event, it is clear and entirely consistent with the District Court's
findings that Schwinn has been firm and resolute in insisting upon observ-
ance of territorial and customer limitations .... and that Schwinn's
firmness in these respects was grounded upon the communicated danger
of termination. Our analysis will embrace this conclusion, rather than the
finding which is urged by the Government .... 11

Beginning with the decision in Janel Sales Corp. v. Lanvin Parfums,
Inc. ,50 there has been an increasing tendency to interpret this passage as
creating a chink in Schwinn's per se armor. A number of lower courts have
construed this phrase as demanding inquiry into the degree to which a
manufacturer has enforced its otherwise illegal territorial or customer re-
strictions." Indeed, a variation of this theory exempts vertical restraints if

45. 405 U.S. at 608.
46. Compare note 13 supra, with text at notes 35-36 supra.
47. See 405 U.S. at 610-11; cf. LaFortune v. Ebie, 26 Cal. App. 72, 102 Cal. Rptr. 588,

1972 Trade Cas. 74,090, at 92,486 (Ct. App.) (reads Topco as legitimating role of reason
analysis for vertical restraints).

48. 405 U.S. at 611, citing 372 U.S. 253, 265 n.2 (1963).
49. 388 U.S. at 372 (emphasis added).
50. 396 F.2d 398, 406-07 (2d Cir.), cert. denied, 393 U.S. 938 (1968).
51. Copper Liquor, Inc. v. Adolph Coors Co., 506 F.2d 934, 944 (5th Cir. 1975); GTE

Sylvania Inc. v. Continental T.V., Inc., 1974 Trade Cas. 75,072, at 96,795 (9th Cir.)(semble);
Good Investment Promotions, Inc. v. Coming Glass Works, 1974 Trade Cas. 74,992, at

[Vol. 26
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a distributor is not absolutely coerced into complying with the restrictions
even though the practical economics involved" may virtually dictate the
same result.

These opinions may have totally confused the significance of the quoted
passage. Rather than establishing strict enforcement as an element of the
violation, the Court may simply have been relaxing the standard for "juris-
diction" under section 1 of the Sherman Act. 53 That statute is limited to
contracts, combinations or conspiracies in restraint of trade, thereby re-
quiring evidence that at least two parties have participated in the alleged
violation. 54 Under early interpretations of section 2 of the Sherman Act,55

this was the only difference between the two sections. 6

Proof of this appraisal is by no means self-evident. Several factors, how-
ever, may be advanced as persuasive. Primary reliance can be placed on
footnote twelve in which dissenting Justices Stewart and Harlan indicated
their acceptance of the suggested construction.5 , Also significant is the fact
that the Government had based its suit on the existence of a combination
or conspiracy in restraint of trade. Although Judge Perry's opinion con-
tains several references to "agreement,"" apparently there was never an
actual contract which imposed the illegal restrictions.

If this interpretation is correct, then cases like Janel Sales Corp. are
incorrectly reasoned. When there is present an unambiguous written con-
tract containing territorial or customer allocations, Schwinn's "firm and
resolute" language simply has no relevance." Admittedly, the proposed
analysis is dependent on the viability of an earlier proposition: if a practice

96,404 (6th Cir.); Colorado Pump & Supply Co. v. Febco, Inc., 472 F.2d 637, 639-40 (10th
Cir. 1973), cert. denied, - U.S. __, 41 U.S.L.W. 3608 (May 15, 1973); Beverage Distrib.,
Inc. v. Olympia Brewing Co., 440 F.2d 21, 30 (9th Cir.) (semble), cert. denied, 403 U.S. 906
(1971); United States v. Eaton Yale & Towne, Inc., 1972 Trade Cas. 73,889, at 91,698 (D.
Conn.); Ansul Co. v. Uniroyal, Inc., 306 F. Supp. 541, 559 (S.D.N.Y. 1969), rev'd on other
grounds, 448 F.2d 872 (2d Cir. 1971), cert. denied, 404 U.S. 1018 (1972).

52. See text at notes 64-84 infra.
53. 15 U.S.C. §1 (1970).
54. United States v. Colgate & Co., 250 U.S. 300, 307 (1919). See generally Turner, The

Definition of Agreement Under the Sherman Act: Conscious Parallelism and Refusals to Deal,
75 HAMv. L. REv. 655 (1962).

55. 15 U.S.C. §2 (1970).
56. See United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 341 (D. Mass.

1953)(Wyzanski, J.), aff'd per curiam, 347 U.S. 521 (1954).
57. 388 U.S. at 391 n.12.
58. 237 F. Supp. at 324-26.
59. Compare id. at 340, with id. at 343.
60. See Knutson v. Daily Review, Inc., 5 CCH TRADE REG. REP. (1974 Trade Cas.) 75,273,

at 97,799-801 (N.D. Cal. Sept. 23, 1974)(in context of resale price maintenance); Todhunter-
Mitchell & Co. v. Anheuser-Busch, Inc., 1974 Trade Cas. 75,034, at 96,602 (E.D. Pa.). For
discussion of the specious quality inherent in any test dependent on degrees of coercion
compare P. AREEDA, supra note 8, at 522, with the "TBA" cases, FTC v. Texaco, Inc., 393
U.S. 223, 228-29 (1968); Atlantic Ref. Co. v. FTC, 381 U.S. 357, 369 (1965).
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is per se illegal, then it may be condemned regardless of its actual competi-
tive impact."'

It must be emphasized, however, that this criticism is reserved for those
instances where there exists an unambiguous agreement. Some of the deci-
sions invoking Janel Sales Corp. analysis can therefore be distinguished
and approved, particularly those which attempt to construe "primary re-
sponsibility" or "best efforts" clauses. 2 Virtually every territorial or cus-
tomer allocation construed in the former category, however, was spared per
se condemnation simply because the agreement did not employ absolutely
prohibitive language. 3

Three courts, moreover, have adopted variations of the "enforcement"
test, and in doing so have created more confusion as to the proper interpre-
tation of Schwinn. Although Carter-Wallace, Inc. v. United States4 in-
volved a use restriction, the Court of Claims relied extensively on preced-
ent dealing with territorial and customer restraints. Carter-Wallace sued
the United States for unauthorized use of its patented drug, to which the
Government responded by alleging patent misuse." Carter-Wallace had
previously accepted a consent decree prohibiting the continuance of cer-
tain antitrust violations. The case at bar questioned whether compliance
with that decree immunized Carter-Wallace's post-decree behavior.

The consent decree established two classes of licensees. Pre-decree licen-
sees were relieved of their contractual use restrictions, but only if they
agreed to pay a higher, although reasonable price for the patented drug.6"
Post-decree purchasers were afforded only the option of purchasing the
drug for sale in combination with other drugs.67 The Government moved
for summary judgment, relying on a theory of per se illegality.68

Conceding that certain language in Schwinn and United States v. Univis
Lens Co."5 could be read as demanding that each sales unit be evaluated
independently, Judge Davis concluded that neither decision stood for
"that rigid and procrustean proposition, nor that the existing case law

61. See note 9 supra and accompanying text.
62. See Supermarket Serv., Inc. v. Hartz Mtn. Corp., 5 CCH TRADE REG. REP. (1974 Trade

Cas.) 75,283, at 97,869 (S.D.N.Y. Oct. 8, 1974); Booth Bottling Co. v. Beverages Int'l, Inc.,
361 F. Supp. 340, 344 (E.D. Pa. 1973); Plastic Packaging Materials, Inc. v. Dow Chem. Co.,
327 F. Supp. 213, 225 (E.D. Pa. 1971); Aronowicz v. Nalley's,'Inc., 30 Cal. App.3d 27, 106
Cal. Rptr. 424, 1973 Trade Cas. 74,365, at 93,692 (1972) (implied by UNIFORM COMMERCIAL
CODE §2-306(2)).

63. See, e.g., Janel Sales Corp. v. Lanvin Parfums, Inc., 396 F.2d 398, 400 (2d Cir.
1968)(" 'Retailer' will not, where statute or law permits such restriction, sell any of the
'Commodities' except to consumers for use.").

64. 449 F.2d 1374 (Ct. Cl. 1971).
65. For an excellent summary of the relationship between the patent and antitrust laws,

see AREEDA, supra note 8, at 412-13.
66. 449 F.2d at 1377-78.
67. Id. at 1378.
68. Id. at 1378-79.
69. 316 U.S. 241 (1942).

[Vol. 26
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supports such rule."70 Accordingly, he distinguished Univis as an absolute
price and customer restriction,7' and avoided Schwinn by accepting the
analysis earlier embraced by the Court of Appeals for the Third Circuit in
Tripoli Co. v. Wella Corp.7

To this point the Court of Claims had demonstrated the very flexibility
with which this article is concerned; it had fully appreciated the inherent
limitations of a per se rule in the complex matrix of commercial enterprise.
While reserving the issue of possible Robinson-Patman violation,7 3 the
court denied the Government's motion because of the possibility that
Carter-Wallace could demonstrate the lack of competitive harm caused by
its price differential scheme. Put differently, the absence of an absolute use
restriction persuaded the majority that:

[Tihere [was] enough of a possibility that plaintiff's actions could be
justified (or shown to be noninjurious) to counsel against a conclusive
presumption of anti-competitive taint which would warrant the automatic
and unqualified rule defendant proposes.7'

Paddington Corp. v. Major Brands, Inc. ,7" involved customer restrictions
in the resale of alcoholic beverages. Paddington, the exclusive importer of
J&B Scotch whiskey, separated its sales into two categories. Approxi-
mately 99% went to wholesalers distributing in the domestic market, while
1% was reserved for the "duty free" or export market.7" For a variety of
reasons the "duty free" market was sold at a lower price, understandably
prompting defendant to allege an illegal customer restriction when his
"duty free" supplier was terminated for selling outside of its prescribed
market.77

The court granted summary judgment for Paddington, finding no evi-
dence of an agreement to allocate customers.7" Although perhaps dismissa-
ble as dicta, the court went on the conclude that the transaction at bar
was distinguishable from Schwinn and United States v. Glaxo Group Ltd."
Relying primarily on Carter-Wallace, the court reasoned:

[TIhe most that existed in the instant case was an agreement between
Paddington and a purchaser who was given a preferential price upon its

70. 449 F.2d at 1379.
71. Id.
72. Id. at 1380, construing 425 F.2d 932 (3d Cir.), cert. denied, 400 U.S. 831 (1970).
73. 449 F.2d at 1379 n.5, 1386-88; see 15 U.S.C. §13(a)(1970). At least two courts have

adduced such potential liability as justifying an exception from Schwinn's mandate. See
Tripoli Co. v. Wella Corp., 425 F.2d 932, 939 (3d Cir.), cert. denied, 400 U.S. 831 (1970);
Paddington Corp. v. Major Brands, Inc., 359 F. Supp. 1244, 1250 (W.D. Okla. 1973).

74. 449 F.2d at 1382.
75. 359 F. Supp. 1244 (W.D. Okla. 1973).
76. Id. at 1247.
77. See id. at 1247-48.
78. Id. at 1249.
79. 302 F. Supp. 1 (D.D.C. 1969)(pretrial motions), 328 F. Supp. 709 (D.D.C. 1971), rev'd

on other grounds, 410 U.S. 52 (1973).
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express representation that it would only resell the goods in a market
which did not compete with the United States domestic market. 0

The third decision is Good Investment Promotions, Inc. v. Corning Glass
Works."' That case concerned a trading stamp company's refusal to adhere
to the customer restraints imposed by its supplier of vitrified cooking ware
to be offered as redeemable gifts.8 2 Judge Peck's decision embraced vir-
tually every imaginable argument as justification for avoiding Schwinn's
per se mandate, including the lack of a "firm and resolute" prohibition.2

Accepting the manufacturer's contention that the trading stamp company
could still purchase cooking ware from other distributors, albeit at a higher
price than if directly supplied, the court decided that there really was no
customer restriction at all. 4

These three cases seem to ignore the realities of modem business prac-
tices. If the underlying rationale is the superficial absence of absolute
restraint, they would appear to run counter to contemporary antitrust
jurisprudence. As Judge Schreiber perceptively observed in Clairol Inc. v.
Cosmetics Plus:8 5

[T]his reasoning flies in the face of Schwinn-for all that a manufacturer
would have to do is set up two price schedules which would result in a
market for only one.8"

B. The "Without More" Exception

Perhaps the most strained attempt to avoid the Schwinn per se rule
appears in Tripoli Co. v. Wella Corp.87 There Judge Gibbons, writing for
the Third Circuit sitting en banc, reasoned that no per se rule should be
absolute, and went on to justify an exception based on the following
Schwinn language:

Under the Sherman Act, it is unreasonable without more for a manufac-
turer to seek to restrict and confine areas or persons with whom an article
may be traded after the manufacturer has parted with dominion over it.M

As noted by several subsequent decisions,89 the result achieved cannot

80. 359 F. Supp. at 1250.
81. 1974 Trade Cas. 74,992 (6th Cir.).
82. Id. at 96,404.
83. Cf. text at notes 49-63 supra.
84, 1974 Trade Cas. 74,992, at 96,404.
85. 5 CCH TRADE REG. REP. (1974 Trade Cas.) 75,260 (N.J. Super. Ct. July 26, 1974).
86. Id. at 97,697.
87. 425 F.2d 932 (3d Cir.), cert. denied, 400 U.S. 831 (1970).
88. 388 U.S. at 379, construed in 425 F.2d at 936 (emphasis added); accord, Good Invest-

ment Promotions, Inc. v. Coming Glass Works, 1974 Trade Cas. 74,992, at 96,404 (6th Cir.).
89. See Clairol Inc. v. Cosmetics Plus, 5 CCH TRADE REG. REP. (1974 Trade Cas.) 75,260,

at 97,697 (N.J. Super. Ct. July 26, 1974); Kugler v. Koscot Interplanetary, Inc., 120 N.J.
Super. Ct. 216, 245, 293 A.2d 682, 697 (1972).
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be supported by simply extracting and relying on this language from
Schwinn. If the only argument available to avoid Schwinn's per se direc-
tive is found in the "without more" passage, then there is little or no hope
that in other per se contexts the courts will review the underlying factual
situation using a rule of reason approach.

C. Justifications For Avoiding Schwinn

The variety of distribution arrangements arguably distinguishable from
Schwinn has assured a continuous stream of cases severely testing the
economic expertise, and imagination, of the state and federal courts. Al-
ready mentioned, and criticized, have been arguments based on the failure
diligently to enforce an acknowledged contractual restriction ° and the
absence of territorial and customer restraints in combination." Indeed, at
least one court has apparently been persuaded that Schwinn was never
decided." Attention will now be focused on other theories in order to dem-
onstrate the vast opportunities for creative analysis totally ignored by
courts which have mechanically followed Schwinn.

1. Public Safety-Manufacturer's Liability

It is appropriate to begin this discussion by returning to Tripoli Co. v.
Wella Corp.13 There a cosmetics manufacturer had precipitated an anti-
trust suit by prohibiting its distributors from selling "professional line"
products to retailers or directly to consumers. 4 Wella manufactured ap-
proximately fifty cosmetics only two of which were also available at retail. 5

Although it was conceded that not all of the products restricted to profes-
sional use were dangerous if improperly applied," the Court of Appeals for
the Third Circuit sitting en banc affirmed the restrictions, primarily be-
cause of the need to protect the public welfare, and concomitantly to
reduce the manufacturer's potential product liability. 7 Indeed, Judge Gib-
bons condoned the restrictions on the two items sold in both markets
simply because of differences in labeling.9

The recent decision in Clairol Inc. v. Cosmetics Plus" involved virtually
the identical issue. Judge Schreiber's conclusion, however, was exactly

90. See notes 53-59 supra, and accompanying text.
91. See note 34 supra.
92. See Artman v. International Harvester Co., 355 F. Supp. 476, 480-81 (W.D. Pa.

1972)(distinguishes horizontal and vertical market allocations by finding the rule of reason
applicable only to the latter, citing as authority White Motor Co. and Sandura).

93. 425 F.2d 932 (3d Cir.), cert. denied, 400 U.S. 831 (1970).
94. Id. 934-36.
95. Id. at 937.
96. Id.
97. Id. at 938.
98. Id. (dictum).
99. 5 CCH TRADE REG. REP. (1974 Trade Cas.) 75,260 (N.J. Super. Ct. July 26, 1974).
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contrary to that in Tripoli. While at least one earlier opinion had summa-
rily rejected a "safety" exception, 10 Clairol is the first case to suggest that
the Schwinn decision itself foreclosed such a result. 10

Admittedly, Schwinn had contended that its customer restrictions were
necessary to assure adequate servicing. The majority of the Court did not,
however, weigh the considerations because it found: 02

Schwinn sought a better way of distributing its product: a method which
would promote sales, increase stability of its distributor and dealer out-
lets, and augment profits.0 3

Thus, the Court did not reject the theory of a "safety" exception, but
merely found that Schwinn's actions were not so inspired. 04 Indeed, the
Government's acceptance of several consent decrees which sanctioned dis-
tribution agreements prohibiting resale to unqualified persons0 5 evidences
a lack of support for Judge Schreiber's reasoning.

This is not to suggest that Clairol itself was incorrectly decided. On the
contrary, the ultimate decree admirably effects the "least restrictive" solu-
tion to the obvious danger of consumer self injury. Although structured in
terms of protecting the manufacturer's goodwill, 00 the requirement that all
retail sales be accompanied by seller supplied warnings and instructions
achieves the desired level of public safety.'' The failure to pursue a similar
compromise is the basic deficiency in the Tripoli decision.

2. Protection of a Franchisor's Trademark

Several courts have apparently expanded the Clairol exception by con-
ferring direct immunity on a trademark. Chief Judge Lord granted a fran-
chisor's motion to dismiss in Seligson v. Plum Tree, Inc. 0 with this obser-
vation:

100. See United States v. Glaxo Group Ltd., 302 F. Supp. 1, 9 (D.D.C. 1969)(antibiotic
drug); cf. United States v. Fisons Ltd., 1972 Trade Cas. 73,794 (N.D. Ill.)(consent decree
forbidding any vertically imposed restraints regarding the resale of drugs).

101. Cf. 388 U.S. at 383 (Stewart, J., dissenting)(recites Schwinn's argument that its
market restraints were necessary to assure proper service and a quality product).

102. See 237 F. Supp. at 335, 337-38.
103. 388 U.S. at 375.
104. Cf. Todhunter-Mitchell & Co. v. Anheuser-Busch, Inc., 1974 Trade Cas. 75,034, at

96,599-600 (E.D. Pa.)(court rejects defendant's asserted justifications of quality control and
equitable allocations necessitated by product shortage because the evidence did not reveal
such motives).

105. See United States v. Safety First Prods. Corp., 1972 Trade Cas. 74,223 (S.D.N.Y.)
(fire extinguishing equipment); United States v. Bird Corp., 1972 Trade Cas. 74,055
(E.D.N.Y.) (respirators).

106. See 5 CCH TRADE REG. REP. (1974 Trade Cas.) 75,260, at 97,698-99.
107. Cf. 425 F.2d at 941 (Freedman, J., dissenting)(questions why manufacturer should

not be required to place appropriate warnings and directions on each package).
108. 361 F. Supp. 748 (E.D. Pa. 1973).
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[T]here is certainly nothing unreasonable in requiring the consent of the
franchisor to the assignment of the franchisee. A franchisor has a perfect
right to consider the character, stability, reputation, business ability, etc.
of those to whom it will entrust its own good name, its mark and its
products. We see nothing invidious in a franchisor taking precautions
against the indiscriminate use of its own reputation and the intrusion of
perhaps unsavory strangers.' 9

Although the rationale for such treatment is nowhere clearly delineated,
the most defensible theory was perhaps intimated in Booth Bottling Co.
v. Beverages International Inc. "0 There a bottler-distributor complained of
a territorial market allocation imposed by the owner of the syrup and
trademark for Hire's Root Beer."' In denying Hire's motion for summary
judgment, Judge Davis isolated the unusual factual issue presented by
every trademarked product:

[The instant transaction is not] what is considered the average run of the
mill sale by a manufacturer with the parting of dominion and control over
the product. There is a sale of syrup which is under a trademark and
inherently there must be some control of the ingredients of the finished
product which is sold under a label owned by the defendant manufac-
turer."'

Accordingly, further inquiry was ordered to determine whether or not a
franchisor, at least of food products, was required to maintain sufficient
control over the ingredients to rebut the inference that it had relinquished
"title, dominion, or risk of loss." 113

It must be noted that at least one court has categorically rejected the
suggestion that trademark protection legitimizes otherwise illegal terri-
torial or customer restraints."' Moreover, the Court of Appeals for the
Ninth Circuit has recently challenged the vitality of Seligson by finding
that location clauses"' in franchise agreements are per se objectionable."'

109. Id. at 753.
110. 361 F. Supp. 340 (E.D. Pa. 1973).
111. Id. at 341.
112. Id. at 343. For discussion of the inherent conflict between the requirements of the

Lanham Act, 15 U.S.C. §§1051-127 (1970), and the antitrust laws, see Comment, Antitrust
Barriers to Franchising, 61 GEO. L.J. 189 (1972) and Note, Quality Control and the Antitrust
Laws in Trademark Licensing, 72 YALE L.J. 1171 (1963).

113. 361 F. Supp. at 344, construing United States v. Arnold, Schwinn & Co., 388 U.S.
365, 379-82 (1967).

114. See Mid-America ICEE, Inc. v. John E. Mitchell Co., 1973 Trade Cas. 74,681, at
94,992 (D. Ore.).

115. See generally Pollack, Alternative Distribution Methods After Schwinn, 63 Nw. U.
L. REv. 595, 603-04 (1968).

116. See GTE Sylvania Inc. v. Continental T.V., Inc., 1974 Trade Cas. 75,072, at 96,795
(9th Cir.). But see La Fortune v. Ebie, 26 Cal. App.3d 72, 102 Cal. Rptr. 588, 1972 Trade
Cas. 74,090, at 92,486 (Ct. App.)(speed of delivery, product quality, and condition of product
at time of delivery may be factors justifying location restrictions on fast food franchisees that
would be unreasonable if applied to a standardized item).
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The enormous commercial significance reflected by this whole trademark
question is manifested by the present congressional debate over a possible
statutory exemption from Schwinn to protect bottlers and perhaps other
food franchisors."

7

3. Unilateral Business Decisions

Certainly the most interesting of the post-Schwinn decisions are three
cases whose interweaving of fact and theory presents some deceptively
beguiling logic. Indeed, these opinions are all the more intriguing because
of their failure to acknowledge Schwinn. Paraphrasing the gist of their
analyses, there is an exception from per se condemnation if the vertically
imposed territorial or customer restraints merely accomplish in one form
what the manufacturer could independently dictate.

The most lucid exposition of this theory is Chief Judge Lord's opinion
in In re Penn Central Securities Litigation."8 The alleged antitrust viola-
tion was an admitted territorial allocation among the three separately
incorporated real estate subsidiaries of defendant Pennco.111 The court
granted Pennco's motion to dismiss on the ground that the market division
"involve[d] the perfectly legitimate determination that it would not be
in the best interest of the Pennco family to have each of its three subsidiar-
ies competing against one another in every market in which one of them
had previously operated."' 20

To say that the case does not exactly fit the Schwinn mold is self-
evident, yet not as perceptible is whether that should be "a difference that
makes a difference." For it must be noted that the fundamental question
is the validity of Chief Judge Lord's formulation of the issue:

The question here is whether Pennco's alleged allocation of territories and
markets among its subsidiaries was merely internal management of a
single business enterprise or was a conspiracy in restraint of trade in
contravention of the Sherman Act. 2'

If Penn Central Securities can be reconciled because the subsidiaries
were part of the same business enterprise, Weather Wise Co. v. Aeroquip
Corp. ,22 provides no such easy explanation. That case presented a customer
restriction imposed by Aeroquip, a manufacturer of a key coupling device
used in the assembly of air conditioners.'23 Aeroquip sold its coupling de-
vice only to companies assembling the finished product, the so-called Orig-

117. See BNA ANTITRUST & TRADE REGULATION REPORT, No. 672, A-22 (July 16, 1974)
(debate over H.R. 122 and H.R. 10014); cf. S. 978, 93d Cong., 1st Sess. (1973).

118. 367 F. Supp. 1158 (E.D. Pa. 1973).
119. Id. at 1166.
120. Id.
121. 367 F. Supp. at 1166; cf. text at notes 53-54 supra.
122. 468 F.2d 716 (5th Cir. 1972), cert. denied, 410 U.S. 990 (1973).
123. Id. at 718.
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inal Equipment Manufacturers (OEM), and defended its policy by assert-
ing the necessity of maintaining quality control over its air conditioning
systems. "

Plaintiff alleged, inter alia, that Aeroquip's statements restricting
OEM's from reselling the couplings violated Schwinn. 5 The Court of Ap-
peals for the Fifth Circuit summarily rejected that contention by noting
that these statements did not constitute resale limitations but "were
merely an attempt by Aeroquip to follow its own sales policy of not know-
ingly selling couplings for resale.""'2 While one can hardly question the
court's business analysis, the fact remains that having elected to sell its
devices, Aeroquip should have been "estopped" to remedy illegally the
imperfections of such choice.'

The Court of Appeals for the Third Circuit provides the final variation
of this argument. In Williams v. Independent News Co. 2' the intricacies
of comic book distribution were subjected to antitrust scrutiny and came
away untainted. Briefly stated, Williams was engaged in the distribution
of used or out-of-date comics supplied to him by a middleman who re-
ceived the magazine from defendant under the express representation that
the comics would not re-enter the retail market.' Upon complaint of
defendant's exclusive retail distributor, Williams' supplier was termi-
nated, prompting the antitrust suit.2 0

The crucial issue clearly was whether or not the exclusive distributorship
contract embraced both new and used comics. 3' The majority appeared to
find such broad agreement by inferring its likelihood, since the value of an
exclusive retail distributorship would be diminished if it did not include
used magazines." 2 It is therefore suggested that the case is significant not
so much because of its result, but for the anti-Schwinn attitude it evinces.

4. Intangibles and Services

There are three cases whose unique factual predicates distinguish them
from those in the previous categories. The most easily reviewed is Eastex
Aviation, Inc. v. Sperry & Hutchinson Co. '3 Defendant trading stamp
company refused to license plaintiff as a distributor and threatened to
terminate those licensees willing to resell to plaintiff.'34 Judge Justice's

124. Id.
125. Id.
126. Id.
127. See note 162 infra.
128. 485 F.2d 1099 (3d Cir. 1973).
129. Id. at 1001-02 & n.3.
130. See id. at 1002.
131. See id. at 1105-07 & n.6, 1109.
132. See id. at 1105.
133. 367 F. Supp. 868 (E.D. Tex. 1973).
134. Id. at 870-71.
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opinion found per se liability and in doing so rejected defendant's novel
theory that Schwinn did not apply to restraints on the resale of intangibles:

S&H's election to conduct its enterprise by the convenient system of scrip
instead of the cumbersome process of supplying merchandise directly to
retailers for transfer to their customers cannot shield it from the operation
of the antitrust laws.In

Dismissed just as quickly was defendant's artificial attempt to retain title,
dominion and risk of loss.'

Eminently more interesting is National Dairy Products Corp. v. Milk
Drivers Local 680,'17 an action by an ice cream manufacturer and a distrib-
utor for a declaratory judgment that a disputed collective bargaining
agreement violated the antitrust laws. Although summary judgment for
the union was based in the alternative on the statutory exemption,'3 Judge
Frankel clearly found the instant situation distinguishable from Schwinn.

The contested clause prohibited the manufacturer-employer from pro-
ducing ice cream outside the New York metropolitan area for sale or distri-
bution within that area.' 3' Primarily because of lower labor costs, a distrib-
utor attempted to purchase ice cream for sale within the union's region
from employer's Philadelphia plant. 140 The court, after noting that plain-
tiffs had not alleged a conspiracy to eliminate competition,", and further
that no one was attempting to impose territorial restrictions,' concluded
that there was really no restriction. The distributor could still sell in the
union's area, albeit not products purchased from the employer's Philadel-
phia plant."13

It is suggested that the decision was correct, but for an entirely different
reason. Rather than forcing the case into the Schwinn mold only to remove
it, the court should have recognized the "restraint" actually presented: a
requirements contract for labor services.

In Anderson v. American Automobile Association,' the final decision
herein reviewed, the Court of Appeals for the Ninth Circuit was presented
a most ingenuous argument. Plaintiff service station owner challenged the
defendant motorist aid organizations' method of allocating "contract sta-
tions" which would respond to particular breakdowns.

Defendants' system of providing motorist aid assigned certain stations

135. Id. at 874; cf. discussion of trademarks in text at notes 110-17 supra.
136. 367 F. Supp. at 875. Defendant had included in its licensing agreements a clause

purporting to retain all property and title rights to the stamps, books, and signs. Id. at 871.
137. 308 F. Supp. 982 (S.D.N.Y. 1970).
138. Id. at 986-87; see 15 U.S.C. §17 (1970); 29 U.S.C. §§52, 101-15 (1970).
139. 308 F. Supp. at 983-84.
140. Id.
141. Id. at 984.
142. Id. at 985. But cf. note 34 supra.
143. 308 F. Supp. at 985; cf. text at notes 64-86 supra.
144. 454 F.2d 1240 (9th Cir. 1972).
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to each territory.15 Since the towing costs were paid directly by the associa-
tions as part of their service obligations to the individual policy holder, the
court correctly determined that Schwinn had no applicability. Once the
motorist had contracted with defendants he had realistically left the mar-
ket for towing service. 4 '

Not so easily evaluated was the effect this arrangement had on what
plaintiff characterized as the "captive repair market.' '41 The terms of de-
fendants' servicing agreements provided "free" towing only to the contract
station or within five miles of that location. 4 ' Plaintiff contended, quite
understandably, that this territorial restriction violated Schwinn's per se
'command.4 ' The majority remanded the case for further inquiry into the
reasonableness of the alleged restraint,50 prompting one commentator to
opine that Anderson arguably created a "services" exception to Schwinn.1

Such an interpretation, however, is much too simplistic. Instead, it is
submitted that the decision stands for no more than a reaffirmation of the
differences between horizontal and vertical restrictions. 5 ' Early in his
opinion Judge Murrah emphasized that so far as the towing itself was
concerned, the territorial allocation reflected a vertical restriction:

It is the associations, not the individual stations, that have the bargaining
power in this situation, and their terms are offered on a take it or leave it
basis.'5

It was the very inability to make such a determination regarding the
"captive repair market" which compelled the remand.'54 There was sub-

145. Id. at 1243.
146. See id. at 1244. Cf. United States v. Arnold, Schwinn & Co., 388 U.S. 365, 380 (1967)

("Where ... the position and function of the dealer in question are . indistinguishable
from those of an agent or salesman ... it is only if the impact of the confinement is 'unrea-
sonably' restrictive of competition that a violation of §1 results .

147. See 454 F.2d at 1245.
148. Id. at 1243.
149. Id. at 1244.
150. Id. at 1246.
151. See Comment, Vertical Territorial and Customer Restrictions Under the Sherman

Act: Decisions Since United States v. Arnold, Schwinn & Co., 22 J. PuB. L. 483, 494 (1973).
152. See notes 13 and 45-48 supra, and accompanying text. See also United States v.

Topco Associates, Inc., 405 U.S. 596, 615-19 (1972)(Burger, C. J., dissenting); Note,
Territorial Restrictions and Per Se Rules-A Re-evaluation of the Schwinn and Sealy
Doctrines, 70 MICH. L. REV. 616 (1972).

153. 454 F.2d at 1244.
154. It is, of course, somewhat artificial to characterize a series of agreements

among manufacturers and retailers, or among franchisors and franchisees, as either
vertical or horizontal, since in almost every case the agreements, considered collec-
tively, contain aspects of both horizontal and vertical agreement in much the same
fashion that a house consists of both beams and uprights. In most instances some
evaluation must be made in order to determine whether the structure's dominant
element resembles a townhouse more than it does a country bungalow or vice versa.
La Fortune v. Ebie, 26 Cal. App. 3d 72, 102 Cal. Rptr. 588, 1972 Trade Cas. 74,090,
at 92,486 (Ct. App.).
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stantial evidence suggesting that, although not part of defendants' con-
tracts with the individual stations, the likelihood of subsequent repairs was
the most important part of the bargain and that it in effect subsidized the
low-profit towing service. 55 Accordingly, the district court was ordered to
determine the dominant purpose behind the five mile limit. 15 If, as the
association argued, it was merely to assure quick and efficient service, then
such a vertical restraint would be reasonable.157 If, on the other hand, the
primary rationale was to subsidize the towing, the scheme would be diffi-
cult to defend.'58

III. Adolph Coors Co. v. FTC

We now turn to the Coors' decision and an examination of how the
Court of Appeals for the Tenth Circuit appraised this wealth of precedent.
Before doing so, we again note the very real question as to whether or not
the Supreme Court has in fact decided that vertically imposed territorial
and customer restraints are per se illegal.' A majority of the courts'' and
commentators" 2 have interpreted Schwinn as such a holding. A closer
analysis of post-Schwinn decisions, however, reveals that as of December
1, 1974, only ten cases have actually been so summarily resolved: GTE
Sylvania Inc. v. Continental T. V., Inc., 6 3 Eastex Aviation, Inc. v. Sperry
& Hutchinson Co.,'64 Cook v. Ralston Purina Co.,'6 5 Bowen v. New York
News, Inc.,' Dobbins v. Kawasaki Motors Corp., ' Lepore v. New York
News, Inc.,'" United States v. Glaxo Group Ltd.,'" Interphoto Corp. v.
Minolta Corp. ,'7° Clairol Inc. v. Cosmetics Plus,' and Kugler v. Koscot

155. 454 F.2d at 1245. Indeed, according to Judge Madden's dissent the Associations had
expressly made such inducements to the contract stations. Id. at 1247.

156. Id.
157. Cf. note 146 supra, and accompanying text.
158. Cf. note 152 supra, and accompanying text.
159. Adolph Coors Co. v. FTC, 497 F.2d 1178 (10th Cir. 1974), cert. denied, 43 U.S.L.W.

3388 (Jan. 14, 1975).
160. See notes 34-39 supra.
161. But cf. notes 163-73 infra, and accompanying text.
162. See articles listed in Note, Territorial Restrictions and Per Se Rules-A Re-

evaluation of the Schwinn and Sealy Doctrines, 70 MICH. L. REv. 616, 626 n.83 (1972).
163. 1974 Trade Cas. 75,072, at 96,795 (9th Cir.).
164. 367 F. Supp. 868, 875 (E.D. Tex. 1973).
165. 366 F. Supp. 999, 1010 (M.D. Ga. 1973).
166. 366 F. Supp. 651, 672 (S.D.N.Y. 1973).
167. 362 F. Supp. 54, 61 (D. Ore. 1973).
168. 346 F. Supp. 755, 761 (S.D.N.Y. 1972).
169. 302 F. Supp. 1, 8-11 (D.D.C. 1969)(pretrial motions), 328 F. Supp. 709 (D.D.C. 1971),

rev'd on other grounds, 410 U.S. 52 (1973).
170. 295 F. Supp. 711, 720 n.4 (S.D.N.Y.)(semble), af'd per curiam, 417 F.2d 621 (2d Cir.

1969).
171. 5 CCH TRADE REG. REP. (1974 Trade Cas.) 75,260, at 97,698 (N.J. Super. Ct. July

26, 1974).
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Interplanetary, Inc.' This group of cases does not include those opinions
which recognize the "failing company" and "new venture" exceptions sug-
gested by Schwinn itself.'1

Coors, the nation's fourth largest brewer, was the only one which shipped
all its beer from a single "regional" plant.'1 The remarkable success of
Coors' beer, notwithstanding its substantially higher price, was attributa-
ble primarily to high quality and assured "freshness."'I 5 To protect the
integrity of its product, Coors had assigned territories to its distributors on
the theory that retailers must be constantly supervised to insure that they
properly rotate the beer and maintain the beer under proper refrigera-
tion. -"

Without giving weight to the foregoing considerations, Judge Barrett's
majority opinion invoked Schwinn's per se language and summarily af-
firmed the FTC's adjudication.'" Assuming arguendo that such interpreta-
tion is correct,' it nonetheless appears that an important, and perhaps not
anticompetitive market practice has been stricken without any analysis.
Indeed, this deficiency is compounded by the court's own admission that
defendant had presented plausibly meritorious contentions:

Although we are compelled to follow the Schwinn per se rule rendering
Coors' territorial restrictions on resale illegal per se, we believe that the
per se rule should yield to situations where a unique product requires
territorial restrictions to remain in business. For example, speed of deliv-
ery, quality control of the product, refrigerated delivery, and condition of
the Coors product at the time of delivery may justify restraints on trade
that would be unreasonable when applied to marketing standardized
products. Perhaps the Supreme Court may see the wisdom of grafting an
exception to the per se rule when a product is unique and where the
manufacturer can justify its territorial restraints under the rule of rea-
son.

17 9

We suggest that the court should have reviewed Coors in light of such
previously discussed, and theoretically applicable, justifications as trade-
mark protection8 0 and consumer welfare.' Perhaps more frustrating was
the court's failure to pursue the one exception it apparently recognized.'

172. 120 N.J. Super. Ct. 216, - , 293 A.2d 682, 699 (1972).
173. 388 U.S. at 374; Copper Liquor, Inc. v. Adolph Coors Co., 506 F.2d 934, 945 (5th Cir.

1975); cf., e.g., Ammerman v. Bestline Prod., Inc., 352 F. Supp. 1077, 1080 (E.D. Wis. 1973)
(rejects argument that Schwinn dictum automatically exempts defendants apparently within
either category). But cf. note 31 supra, and accompanying text.

174. 497 F.2d at 1182.
175. Id.
176. Indeed, any Coors beer retained over ninety days was required to be destroyed. Id.
177. Id. at 1186-87.
178. Cf. text at notes 36-48 supra.
179. 497 F.2d at 1187.
180. Cf. text at notes 108-17 supra.
181. Cf. text at notes 93-107 supra.
182. Cf. note 173 supra, and accompanying text.

19751



526 MERCER LAW REVIEW [Vol. 26

IV. CONCLUSION

Although it is often stated that the Supreme Court has definitively
condemned all vertically imposed territorial and customer restraints, there
exist valid reasons why the Schwinn decision does not compel such an
interpretation. The nature of antitrust principles in a competitive and
changing economy decry the possibility of absolute prohibitions, and it is
the responsibility of the courts to continue their development within this
changing framework. This article attempts to show that inelastic opinions
such as Schwinn makes this task exceedingly difficult. The opinion of the
Tenth Circuit in Coors highlights the difficulty created by such an arbi-
trary rule.


