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I. INTRODUCTION

A. General

We have witnessed a revolution in data processing over the past two
decades. The computer, remote terminals, mini-computers, transistors,
integrated and solid state circuits, memory chips, and now the pocket
calculator have revolutionized our lives. But in spite of the ensuing knowl-
edge miracles, the world has barely entered the computer age. Our lives
so far have been comparatively unaffected by the computer, but this situa-
tion is beginning to change. The social ramifications are great. Widespread
fears exist over central data banks and invasions of privacy., Equally great
are the economic considerations. The computer industry will become the
nation's largest at its present rate of growth. Intra-industry competition in
computer manufacturing is beyond the purview of this article.2 What we
are concerned with are the inter-industry developments as they begin to
infringe on traditional antitrust strictures.

Because we are presently in the threshold stage of the emerging conflicts,
this article will not always try to resolve the issues under traditional anti-
trust law. Present information is frequently too inadequate and speculative
to warrant conclusions in every instance. As the courts have sometimes
done in antitrust matters, it is better to await further developments and
observe market behavior before announcing any absolute rules.3 This de-
tachment is especially important at such a nascent stage of technological
progress. It is quite possible that the advantages to society of computer
utilization will force a radical redefinition of antitrust law, just as surely
as computers will radically change our life styles. A full presentation of the
issues based upon present facts will be made, along with attempts to
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present the available alternatives to ensure the fullest attainable competi-
tive activity.

B. Computers And Size

Of great socio-economic importance is the cost of computers and com-
puter services. In general, computers are readily available only to universi-
ties, governmental bodies and the upper economic strata, such as the
major corporations. Although mini-computers and pocket calculators are
on the market, most computer usage is priced beyond the means of the
average person and the small business. Computer programs are designed
for those who can afford their use. Smaller users may offset their financial
limitations through leasing, shared-time agreements or service bureaus,
but cost or quality penalities exist here. The actual cost of a computer is
generally less than that of the accompanying software. These smaller users
may not be able to obtain the necessary software at a reasonable price.
Thus, computers may, regardless of all the advantages they offer us, serve
to perpetuate and enhance economic power in those who already possess
it.,

No better example of this postulate exists than in the legal profession.
The Mead Corporation has worked for years in programming a legal re-
trieval system. The LEXIS-OBAR system presently contains New York
and Ohio statutes and cases, federal cases, and tax materials. SEC and
FTC materials are scheduled for programming. Terminals exist in corpo-
rate law firms, major accounting firms, and a few law schools.5

The present system discriminates against the average practitioner in two
ways. First, it is not readily available to him. He cannot afford to lease a
remote access terminal in his office. However, terminals could be made
available to him through his bar association, county and law school librar-
ies, or even through a cooperative venture by several lawyers. Use of the
present program is not very difficult, so a librarian or para-legal could
operate the terminal, or with minimum training, the attorney himself
should encounter little difficulty in its operation. But even then, the utility
value to the average practitioner is greatly limited.

The main limitation is the type of material programmed into LEXIS.
Since LEXIS is a commercial enterprise with a large capital investment,
the system is designed as a viable economic venture. It is therefore pro-
grammed for the corporate attorney because he can afford to pay the
asking price.' For that reason, it will be a long time before the system

4. A recent example is Michigan National Bank's proposal to drop savings accounts with
less than $50 because the cost of keeping computarized records and cashing checks for small
deposit customers was becoming prohibitive. The bank backed off because of adverse public-
ity. Cleveland Plain Dealer, Oct. 19, 1974, §C, at 10, col. 8.

5. See generally Bus. WEEK 36 (Jan. 26, 1974).
6. Under long-term contracts, charter users are paying a minimum of Lexis of $36,000 per

year. M. WESSEL, COMPUTER: MENACE, MESSIAH OR MACHINE 119 (1973).
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contains materials, such as probate, real estate transactions, domestic
relations, workmen's compensation, landlord-tenant, and criminal law,
which are geared to the average practitioner who is primarily concerned
with "bread and butter" law.

A major inequity already exists in litigation between large and small
economic interests. The small client unlike the large corporation, often
cannot afford an extensive research effort whereas corporate coffers are
sometimes used to subsidize not only extensive research, but also an occa-
sional delaying action in hopes of outlasting the economically weaker
party.' Under these circumstances, the large client possesses a major ad-
vantage which is unrelated to the merits of the case. Attempts to offset this
advantage through class-action suits have run into legal roadblocks.8

LEXIS has the potential to diminish or heighten this legal inequity. It
can be a great time saver in legal research. If the average practitioner can
obtain access to LEXIS, then his research burdens are eased, especially
when appearing in the corporate arena, but LEXIS will presently avail him
little in his own domain.

I. THE ANTITRUST LAWS

A. Antitrust And Social Policy

Section 1 of the Sherman Act states:

Every contract, combination in the form of trust or otherwise, or conspir-
acy, in restraint of trade or commerce among the several states or with
foreign nations, is hereby declared to be illegal . .. .

Section 2 contains a similar ban against monopolization." Since Section 1
is exceedingly broad, it can be read as nothing more than a blank check
to the judiciary." Since almost every contract could technically restrain
trade, the Supreme Court in general employs a rule of reason approach
except for four major areas considered per se violations: price fixing, tying,
group boycotts, and horizontal divisions of the market.

Nowhere does section 1 explicitly, or indeed implicitly, set forth the four
per se bans. They are simply a judicial gloss pursuant to the blank check
granted the judiciary. Because of this discretion, the per se bans serve as

7. See, e.g., Schrag, Bleak House 1968; A Report on Consumer Test Litigation, 44 N.Y.U.
L. REV. 115 (1969).

8. Eisen v. Carlisle & Jacquelin, -U.S.-, 94 S.Ct. 2140 (1974); Zahn v. Int'l Paper
Co., - U.S. __, 94 S.Ct. 505 (1973).

9. 15 U.S.C. §1 (1970).
10. 15 U.S.C. §2 (1970).
11. Shortly after passage, one commentator stated: "[T]he Act is necessarily vague,

because, in men's minds, the evil dreaded is vague, and like words, therefore, have been used
to express it." Dana, "Monopoly" Under the National Antitrust Act, 7 Hirv. L. REv. 338,
355 (1894).
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a medium for the government and courts to effectuate their concepts of
public policy. Antitrust experts and interpreters abound, but as long as
antitrust policy remains a province of regulators and judges, antitrust law
will remain in a state of constant becoming, and will continue to defy
orderly analysis. United States v. Von's Grocery Co. '3 was the capping of
a number of Supreme Court decisions under the Warren Court which in-
creasingly closed the door to horizontal and vertical acquisitions by large
firms. 4 Even conglomerate mergers occasionally met with judicial opposi-
tion. 5 The underlying rationale to these cases has been eloquently ex-
pressed by Mr. Justice Stewart in his Von's Grocery dissent:

[Tlhe Court pronounces its work consistent with the line of our decisions
under §7 since the passage of the 1950 amendment. The sole consistency
that I can find is that under §7 the Government always wins."

Concepts of public policy and social concerns are relevant because of the
thrust of antitrust law. Although theoretically geared to economics, anti-
trust enforcement is, in reality, an expression of values. Antitrust deci-
sions have received scathing attacks as being either economically or logi-
cally unjustified. They are frequently classed as "poor economics," legally
insufficient, or inconsistent, and populist oriented.'7 What the critics miss
is that the antitrust laws are nothing more than an expression of social
policy; to wit, the optimalization of competition." When viewed in the
light of social objectives, the decisions generally make sense. Competition
is the hallmark of the economic system. The antitrust laws, both national
and state, as well as other statutes, are designed to foster competitors."
An equally important social value announced by courts is the preservation

12. For a historical study, see Bork, The Rule of Reason and the Per Se Concept: Price
Fixing and Market Division, 74 YALE L. J. 775 (1965). The genesis of the rule of reason is
usually considered Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). See
also Chicago Bd. of Trade v. United States, 246 U.S. 231 (1918).

13. 384 U.S. 270 (1966).
14. Ford Motor Co. v. United States, 405 U.S. 562 (1972); United States v. Pabst Brewing

Co., 384 U.S. 546 (1966); United States v. Continental Can Co., 378 U.S. 441 (1964); United
States v. Aluminum Co. of America, 377 U.S. 271 (1964); United States v. El Paso Natural
Gas Co., 376 U.S. 651 (1964); United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963);
Brown Shoe Co. v. United States, 370 U.S. 294 (1962).

15. FTC v. Procter & Gamble Co., 386 U.S. 568 (1967); FTC v. Consolidated Foods Corp.,
380 U.S. 592 (1965); General Foods Corp. v. FTC, 386 F.2d 936 (3d Cir. 1967), cert. denied,
391 U.S. 919 (1968); United States v. General Dynamics Corp., 258 F. Supp. 36 (S.D.N.Y.
1966).

16. 384 U.S. at 301.
17. See e.g., Bork & Borman, The Crisis in Antitrust, 65 COLUM. L. REV. 363 (1965).
18. Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495 (1969).
19. One example is the Small Business Act of 1958. Congress stated:

The essence of the American economic system of private enterprise is free competi-
tion. Only through full and free competition can free markets, free entry into busi-
ness, and opportunities for the expression and growth of personal initiative and
individual judgment be assured. 15 U.S.C. §631a (1970).
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of small business. 0 The Von's Grocery decision is the ultimate expression
of this concern.

Von's Grocery Co., third largest retail grocery chain in the Los Angeles
area, with 4.7% of the market in 1958, acquired Shopping Bay Food Stores,
its sixth largest retailer. Together, they accounted for 7.5% of all grocery
sales in the area, second only to Safeway with 8%. Between 1950 and 1961
the number of independent, single-unit grocery stores in the area declined
from 5,365 to 3,818. The market share of the top 20 chains rose from 44%
in 1948 to 57% in 1958, although the combined share of the five leading
chains declined.

The Supreme Court struck down the merger under section 7 of the Clay-
ton Act, stressing the trend toward increasing concentration in grocery
retailing and the contribution of the merger to further concentration. Ad-
mittedly, the merger ban would not prevent "mom and pop" groceries from
closing down in the future, but at least they would not close down because
of this merger. With this decision in mind, it can be seen that several of
the Supreme Court decisions can be reconciled only as a reaction against
big business.

It is an axiom of antitrust law that bigness is not badness. On the other
hand, it is equally true that bigness carries with it a potential abuse of
power. Mr. Justice Cardozo expressed the size dichotomy as follows:

Mere size. . . is not an offense against the Sherman Act unless magnified
to the point at which it amounts to a monopoly. . . but size carries with
it an opportunity for abuse that is not to be ignored when the opportunity
is proved to have been utilized in the past.'

This schism has been summed up by Neale as a power-times-behavior
test.22 The more power a company possesses, the less blatant its behavior
has to be to find an antitrust violation. Similarly the smaller it is, the more
egregious its conduct must be for an antitrust violation to exist.

As times change, and the composition of the Supreme Court changes,
so too do the Supreme Court decisions. A number of decisions under the
Burger Court have backed off from the previously strong support shown the
government. 2 The Court has exhibited in the process less of the populist
fear of size found in the Warren Court, and it has shown itself to be more
open to arguments of business expediency.

With respect to computers and antitrust, the Supreme Court will even-
tually have the unenviable task of balancing social values, the preservation
of competition against rapid advances in the quality of life.

20. See, e.g., United States v. Von's Grocery Co., 384 U.S. 270 (1966); United States v.
Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945).

21. United States v. Swift & Co., 286 U.S. 106, 116 (1932).
22. NEALE, THE ANTITRUST LAWS OF THE U.S.A. 124-25 (2d ed. 1970).
23. See, e.g., United States v. Marine Bancorporation, Inc., U - 94 S.Ct. 2856

(1974); United States v. General Dynamics Corp., __ U.S. __, 94 S.Ct. 1186 (1974);
United States v. Falstaff Brewing Co., 410 U.S. 526 (1973).
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B. The Per Se Rules

Under a per se rule, plaintiff must merely establish that the defendants
engaged in the prohibited act, whereas under a reasonableness approach,
plaintiff must not only show that the alleged act was perpetrated but also
that the act was unreasonable or contrary to the public interest. In short,
is the action reasonable under the circumstances? Restraints that are
merely ancillary to normal and efficiency-producing business practices are
upheld. One factor of great importance with the rule of reason is whether
a less restrictive alternative could have been utilized to obtain the desired,
presumably lawful, goal.

The courts have classified certain business relationships as per se viola-
tions only after considerable experience with them. 4 Courts have observed
anticompetitive effects in the vast majority of cases, and so will not allow
evidence to be presented that attempts to justify the prohibited relation-
ships in the present case. The Court reemphasized in the recent Topco case
that

[iun applying these rigid rules the Court has consistently rejected the
notion that naked restraints of trade are to be tolerated because they are
well intended or because they are allegedly developed to increase competi-
tion.25

In Topco, the Supreme Court restated the rationale for employing per se
rules. In addition to the weight of experience, the Court recognized the
practical constraints under which it functions. It noted the judicial diffi-
culties in examining complicated economic problems and the endless data
that would be brought to bear on such questions.

[C]ourts are of limited utility in examining difficult economic problems.
Our inability to weigh, in any meaningful sense, destruction of competi-
tion, in one sector of the economy against promotion of competition in
another sector is one important reason we have formulated per se rules .2

Finally, the use of the per se rules allows businessmen a certain amount
of predictability in the law by which they can run their affairs.2

It should also be noted here that the Supreme Court decisions have
expanded to meet changing business conditions. As the practices which
created per se violations became well known, some businessmen tried to
skirt them through increasingly subtle and sophisticated means. Business
practices themselves reached higher levels of maturity. Consequently,
courts frequently disagreed or encountered trouble in deciding whether a

24. United States v. Topco Associates, Inc., 405 U.S. 596, 607-08 (1972).
25. Id. at 610.
26. Id. at 609-10.
27. Id. at 607 n.10.
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practice falls in the per se category or is subject to the rule of reason. 8 An
element of flexibility is necessary for the courts to respond to these chang-
ing business conditions. As times change so do the interpretations accorded
the antitrust laws, somewhat similar to changing interpretations of the
Constitution and extensions of tort liability.

The per se rules are well known to antitrust practitioners. Standard run-
of-the-mill per se violations are beyond the scope of this article on the
assumption they will be immediately recognized as such.', We are con-
cerned with those computer usages which could subtly create per se viola-
tions or lead to them. The present legal status of the per se rules is looked
at here insofar as they are relevant for our purposes.

1. Tying

In essence, tying is an arrangement whereby to acquire one item, the
purchaser must also acquire another. In effect, the seller has sufficient
economic power over one product or service, the tying product, to apprecia-
bly restrain competition in another product, the tied product. Section 3 of
the Clayton Act bans tying of products," and the Supreme Court has
interpreted section 1 of the Sherman Act to cover products and services. ',

A tying arrangement is unlawful if it involves a not insubstantial amount
of commerce,32 the person imposing the tying has sufficient economic
power over the tying product to restrain free competition in the market for
the tied product, and the condition is neither necessary to the protection
of the goodwill of the first product, or justified as an effort by a small
company to enter a new market.3 3 Tying arrangements can be shown by
circumstantial evidence, and overt acts of coercion are not required.3 4 In-
deed, in one distributor-dealer case, the Supreme Court stated: "[W]e
think it flies in the face of common sense to say . . .that the dealer is
'perfectly free' to reject Texaco's chosen brand of TBA.'' 3 The defendant
has a strong burden of proof on the affirmative defenses. Sufficient power

28. For example, in a group boycott case against General Motors and three dealer associa-
tions in the Los Angeles area, the district court dismissed both a civil and criminal suit. But
on appeal of the civil suit, the Supreme Court reversed, stating: "We have here a classic
conspiracy in restraint of trade: joint, collaborative action . . . to eliminate a class of compet-
itors .... United States v. General Motors Corp., 384 U.S. 127, 140 (1966).

29. An example of this situation is Reynolds & Reynolds Co. v. Volkswagon of America,
Inc., Civil No. 72-544 (N.D. I1. 1972), where plaintiff alleges defendant coerced its dealers
into using defendant's electronic data processing services.

30. 15 U.S.C. §14 (1970).
31. Northern Pac. R.R. v. United States, 356 U.S. 1 (1958).
32. Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495, 501 (1969).
33. United States v. Jerrold Electronics Corp., 187 F. Supp. 545 (E.D. Pa. 1960), aff'd

mem., 365 U.S. 567 (1961). See also, Dehydrating Process Co. v. A. 0. Smith Corp., 292 F.2d
653 (1st Cir.), cert. denied, 368 U.S. 931 (1961).

34. Wessel, The Incremental Marketing of Computer Services and the "Tie-In" Sale -
A Case for Presuming Coercion, 2 RtrrGEas J. OF COMPUTERS & LAW 135, 143 (1972).

35. FTC v. Texaco, Inc., 393 U.S. 223, 229 (1968).
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over the tying product is inferred if it is patented or copyrighted, 3 and may
also be inferred from the product's desirability to consumers or unique-
ness.

37

2. Group Boycotts

Group boycotts may be found when businesses unite in a common plan
that reduces the competition's opportunity to enter a field of economic
activity.38 The classic group boycott case is Klor's, Inc. v. Broadway-Hales,
Stores, Inc.,31 where a major department store chain utilized its collective
purchasing power to force appliance suppliers to agree to stop supplying a
nearby small discounter. The Court found a per se violation even though
the merchant was small, and the interference with interstate commerce
virtually de mininis. The Supreme Court has emphasized that a good
reason for joint action against undesirable practices is not enough to justify
a boycott. The Court struck down, in Fashion Originators Guild of America
v. FTC,45 an agreement which sought to destroy manufacturers who "pir-
ated" designs.

3. Price Fixing

Agreements to fix prices between competitors have long been pro-
scribed." The ban applies to agreements to fix maximum as well as mini-
mum prices.2 Mr. Justice Douglas summed up the judicial attitude in the
famous Socony- Vacuum case: "Any combination which tampers with price
structures is engaged in an unlawful activity. '4 3

A difficult price fixing problem is retail price maintainance which is the
practice whereby a manufacturer or distributor fixes a minimum retail
price and requires his retail dealers to adhere to it. Merchandise may come
prepriced from the manufacturer or supplier. However, merchants, espe-
cially discounters, frequently cross-out the suggested price and enter an-
other. Manufacturer attempts at retail price maintainance are carefully
circumscribed to stay within ever tightening judicial scrutiny.

Several justifications exist for retail price maintainance. A sufficient
profit margin enables the dealer to afford full-line stocking, parts invento-
ries and adequate service. It may provide them funds needed for local

36. International Salt Co. v. United States, 332 U.S. 392 (1947).
37. United States v. Loew's, Inc., 371 U.S. 38 (1962).
38. Associated Press v. United States, 326 U.S. 1, 15 (1944). See generally Barber,

Refusals to Deal Under Federal Antitrust Law, 103 U. PA. L. REV. 847 (1955); Note, Concerted
Refusals to Deal Under the Federal Antitrust Laws, 71 HARV. L. REV. 1531 (1958).
Rev. 1531 (1958).
39. 359 U.S. 207 (1959).
40. 312 U.S. 457 (1941).
41. United States v. Trans-Missouri Freight Ass'n, 166 U.S. 290 (1897).
42. Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211 (1951).
43. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 221 (1940).
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advertising and sales promotion. Cutthroat competition is eliminated.
Small retailers are protected against chainstore competition. Finally, the
manufacturer's name and quality image is protected against any dispar-
agement that may accrue through the use of loss-leaders. However, all too
frequently anticompetitive motivations exist. Retail price maintainence
may actually be an attempt by retailers to fix prices through the auspices
of the manufacturer, who in turn frequently supports retail price maintai-
nance to avoid price wars that might force him to lower his wholesale
prices.

The Supreme Court has treated any express agreement between the
manufacturer and distributor on price to be unlawful per se since the 1911
Dr. Miles decision. 44 Dr. Miles sought to prescribe both retail and whole-
sale prices in its contracts with wholesalers. The subsequent Colgate deci-
sion '45 held that a manufacturer could unilaterally refuse to deal with a
customer because of the customer's unwillingness to abide by the sug-
gested retail price. Colgate had a publicly announced policy of refusing to
deal with any retailer not adhering to its pricing policy.

United States v. Parke, Davis & Co." involved a publicly announced
pricing policy, but the company also warned wholesalers against dealing
with cut-rate retailers. Names of non-complying retailers were supplied to
wholesalers, who cut them off. Retailers and wholesalers knew of the warn-
ings to others, and were urged to go along. The Supreme Court held that
Parke, Davis overstepped the Colgate limits. Pursuant to these decisions,
courts have never held that suggested retail prices per se violate the anti-
trust laws, but they have carefully restricted this limited exception to
unilateral refusals to deal. In effect, the line left open has to be of "such
Doric simplicity as to be somewhat rare in this day of complex business
enterprise."4

Albrecht v. Herald Co.4" illustrates the extent to which the Supreme
Court will go to find an unlawful resale price maintainence agreement. The
defendant attempted to restrain plaintiff from selling newspapers over the
suggested retail price. It hired a soliciting firm to engage in telephone and
house-to-house solicitations of plaintiff's subscribers. About 300 of the 1200
customers switched to a new carrier, who took the route knowing the news-
paper would not tolerate overcharging, and that he would have to return
these subscribers if plaintiff lowered his prices. Plaintiff eventually sold
the newspapers for less than he could have otherwise obtained.

The Court held for plaintiff, stressing that the act covered combinations
as well as contracts and conspiracies. It held that a combination existed

44. Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).
45. United States v. Colgate & Co., 250 U.S. 300 (1919).
46. 362 U.S. 29 (1960).
47. George W. Warner & Co. v. Black & Decker Mfg. Co., 277 F.2d 787, 790 (2d Cir. 1960).
48. 390 U.S. 145 (1968).
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between the company, the soliciting firm and new carrier to force adhesion
to prices. In a significant footnote, the Court stated:

Under Parke, Davis petitioner could have claimed a combination between
respondent and himself, at least as of the day he unwillingly complied
with respondent's advertised price. Likewise, he might successfully have
claimed that respondent had combined with other carriers because the
firmly enforced price policy applied to all carriers ....

Petitioner's amended complaint, did allege a combination between res-
pondent and petitioner's customers. Because of our disposition of this case
it is unnecessary to pass on this claim. It was not, however, a frivolous
contention.4

Unfortunately, neither Congress nor the Supreme Court has given us a
definitive test to determine what is an unlawful combination. 50 The prob-
lem of defining a combination is most acute in the real price maintenance
cases since that is where the problem commonly arises. The courts have
traditionally viewed combinations and conspiracies as Siamese Twins. 5'
Indeed, one was frequently used to define the other.2 It has been argued,
however, that Congress did not intend the terms to be used interchangea-
bly, but, rather, as a vehicle for flexibility. 53 Under this approach, as in
Albrecht, a duality of action would be required; that is, two or more per-
sons linked by some agreement or common purpose short of a common law
conspiracy. This result can be interpreted as the extreme manifestation of
the Court's dislike for price fixing schemes and the disfavor with which it
views attempts by a trader to control retail prices. We are left therefore
with the knowledge that a per se price fixing violation can exist through a
combination, which is something less than a conspiracy. Consequently,
even if the traditional test of a conspiracy is not met, a combination may
still exist.

C. Monopolies And Monpolization

The popular conception of a monopoly is that of the Robber Barons of
the 1900's using every possible tactic to eliminate all competition, and then
charge "all the traffic will bear." This image differs from both the legal
and realistic status of monopolies. Section 2 of the Sherman Act states:

49. Id. at 150 n.6.
50. "Combination" was originally defined within the meaning of §1 as "[tihe union of

two or more persons, the conscious participation in the scheme of two or more minds, is
indispensable to an unlawful combination, and it cannot be created by the action of one man
alone." Union Pac. Coal Co. v. United States, 173 F. 737, 745 (8th Cir. 1909). This definition
sounds identical to that of a conspiracy, yet, we know the two are not synonomous.

51. Note, "Combinations" in Restraint of Trade: A New Approach to Section 1 of the
Sherman Act, 1966 UTAH L. REv. 75.

52. See, e.g., Lynch v. Magnavox Co., 94 F.2d 883, 888 (9th Cir. 1938).
53. Note, supra note 51, at 76.
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Every person who shall monopolize, or attempt to monopolize, or combine
or conspire with any other person or persons to monopolize ...shall be
guilty of a misdemeanor . . ..

Present doctrinal interpretation revolves around Judge Learned Hand's
decision in United States v. Aluminum Company of America.55 Section 2
does not outlaw monopolies per se, but strikes at monopolization, that is,
the active state of becoming a monopoly. Consequently, as Judge Hand
recognized, monopoly power is not unlawful per se since the monopoly may
merely have been thrust upon the defendant, such as through the develop-
ment of a superior product. Thus, the requisite elements of a §2 monopoli-
zation violation are monopoly power plus intent to monopolize.

No specific intent to monopolize is needed since no monopolist monopo-
lizes while he is unconscious of what he is doing, but, intent to maintain a
monopoly position violates §2.6 Under this approach even normal business
behavior which creates or maintains a monopoly is proscribed unless una-
voidable.5 7 The monopolist must be a passive beneficiary. Once a monopol-
istic market share is defined to exist, then the courts will look to see if a
"positive drive" of monopolizing is present. Whether or not the power
acquired has been used reasonably or unreasonably is irrelevant. Judge
Hand's decision also set forth the premise that the "reasonableness" of the
defendant's profits and earnings is irrelevant to the charge of monopoliza-
tion." Indeed,

[ble that as it may, that was not the way that Congress chose; it did not
condone "good trusts" and condemn "bad" ones; it forbad all.5

In a subsequent decision, Mr. Justice Douglas stated:

[Tihe use of monopoly power, however, lawfully acquired, to foreclose
competition, to gain a competitive advantage, or to destroy a competitor
is unlawful."

As a practical matter, it has now become doubtful whether the possessor
of monopoly power can ever be safe. The Court has further limited the
requirement of needing a specific intent to monopolize." It is now sufficient

54. 15 U.S.C. §2 (1970).
55. 148 F.2d 416 (2d Cir. 1945). The Supreme Court has also defined monopoly power as

the power "to control prices or exclude competition," United States v. E. I. DuPont de
Nemours & Co., 351 U.S. 377, 391 (1956), but this branch of monopoly law has not received
much attention by the courts.

56. 148 F.2d at 432.
57. The intent to engage in the undesirable conduct that has supported the monopoly

position is enough. Id. at 431-32.
58. Id. at 427.
59. Id.
60. United States v. Griffith, 334 U.S. 100, 107 (1948).
61. Id. at 105.
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that a restraint of trade or monopoly results as the consequence of the
defendant's action. Specific intent, as used in the common law, is neces-
sary only where the alleged acts fall short of monopolization. 2 The ele-
ments of attempted monopoly are specific intent and a dangerous proba-
bility of success.6 3

An important practical consideration is that most companies with a
commanding or monopolistic market share do not generally attempt to
eliminate all competitors because the economic advantages of 100% mo-
nopoly probably will not outweigh the economic costs of obtaining it.
Prices are frequently set at the "limit" which will minimize competition
but maximize profits. A recent case illustrates this important concept of
limit pricing.

Power Replacements Corp. v. Air Preheater Co."' involved a fight be-
tween two producers of replacement parts for air preheaters, which are
used in fossil-fuel power plants. Defendant produced 90% of the air prehea-
ters and had a monopoly of the replacement parts business until plaintiff
entered in 1963 because of customer opposition to defendant's high prices.
Defendant's gross profit on spare parts was 51%. Some utilities balked at
the prices charged and sought an alternate supplier.

To meet plaintiff's competition, defendant engaged in various predatory
practices, including price discrimination, trade libel and attempts to pre-
vent plaintiff from looking at equipment specifications. Defendant's intent
though was not to eliminate plaintiff as a competitor, but to hold his
market share to 25%, since it was at 75% market penetration that defen-
dant could maximize his profits. To obtain a higher market share would
require lowered prices and lower overall returns. Defendant was successful
in limiting plaintiff to 25% but unsuccessful in defending the subsequent
antitrust case.65

Increasing attention has been focused in recent years on oligopolies, or
shared monopolies. The FTC has initiated proceedings to break up the
cereal industry and the eight largest domestic oil companies. The Justice
Department has filed separate suits under §2 against Goodyear and Fire-
stone for attempted monopolization of the tire industry." Should any of
these efforts succeed, §2 will be substantially widened in its scope. The
trend has been to looking at market structure rather than market perform-
ance, at least in the §7 merger cases. Although the statutes are different,

62. Id.
63. These elements go back to Swift & Co. v. United States, 196 U.S. 375 (1905). See

generally Cooper, Attempts and Monopolization: A Mildly Expansionary Answer to the Pro-
phylactic Riddle of Section Two, 72 MICH. L. REV. 373 (1974).

64. 356 F. Supp. 872 (E.D. Pa. 1973).
65. Id. at 882.
66. United States v. Goodyear Tire & Rubber Co., Civil No. C-73-835 (N.D. Ohio Aug. 9,

1973); United States v. Firestone Tire Co., Civil No. C-73-836 (N.D. Ohio Aug. 9, 1973).
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the social philosophies underlying the interpretation of one are equally
applicable to the other.

In addition to monopolies, which might be unlawful, we also have regu-
lated industries in which natural monopolies or other concerns are subject
to regulation by governmental agencies. The most common example of
these industries are the telephone, gas and electric utilities and common
carriers. Unfortunately, government regulation may not always be as bene-
ficial to the consumer as might be desired.

We are all familiar with regulated monopolies whose service may be
inadequate. New Yorkers have been particularly hard hit by problems with
New York Bell and Consolidated Edison. We may see similar situations
develop with computer monopolies, which may or may not become subject
to the jurisdiction of a government agency. One major problem with the
establishment of computer monopolies today will be a semi-freezing of
technology tomorrow, or structural rigidity as it might be termed. 7 The
latest technology will presumably be used in setting up the systems. But
once established, the impetus for continued technological growth will not
come trough competitive pressures, but the need to meet growth demands
and perhaps the mandates of the regulatory authorities. No direct compet-
itive yardstick will be present to measure performance. Consequently,
competitive pressures to cut costs or to innovate will be lacking.

III. INCREMENTAL MARKETING

Computer processing promises lower costs, faster service, reduced error
rates and higher volumes than previously attainable, but several compa-
nies with extensive computer systems find themselves with idle computer
time.6s Their computer capacity is determined by peak load demand plus
a reasonable safety margin. Since computers can be efficiently run twenty-
four hours a day, idle time is an economic waste. Several companies have
been selling idle time, and occasionally technology and software, to other
companies. Companies falling in this category include banks, airlines,
communications carriers, insurance companies, and utilities. Their idle
computer time is profitably utilized if sold above the variable costs of the
sales. Since the basic costs incurred with a computer system are fixed, any
amount recovered above these variable expenses is a net gain. Since scale

67. One of the major problems with regulated industries today, such as the railroads, is
the problem they face in obtaining regulatory approval of a new innovation or marketing
technique. Established competitors attack the sought after rate reductions if they will affect
them competitively. The resulting chaos is a legal labyrinth. The best example of this prob-
lem is Southern Railway's fight to acquire low rates justified by introduction of its "Big John"
hopper cars. See Arrow Transp. Co. v. Southern Ry., 372 U.S. 658 (1963); Arrow Transp. Co.
v. Cincinnati, N.O. & T. Pac. Ry., 379 U.S. 642 (1965).

68. In general, see Wessel, supra note 34; Note, The FCC Computer Inquiry: Interfaces
of Competitive and Regulated Markets, 71 MICH. L. REv. 172 (1972).
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economies in computer usage are large, price competition may be utilized
by companies whose internal demands do not optimally utilize capacity.

Any price cutting may have a highly detrimental effect on independent
processing organizations who must price on a fully allocated basis if they
wish to remain a profitable venture. A vicious price war would signal the
end of all but the strongest companies. The independents face two major
handicaps. First, there is the threat of substantially lower prices than they
can afford to meet. The other is the need to acquire a profitable customer
base.

Several of the incremental marketeers, especially banks, can approach
their regular customers not only as bankers but also as computer proces-
sors. A strong tying potential, or at least a "tying effect," exists here
whereby a customer may think it advantageous to utilize the bank's EDP
services in order to obtain loan authorizations. At the least, the company
will figure that it can't hurt. A bank may easily say, or infer, that to get a
loan, the prospect should look into the computer services offered by the
bank.

Even if no overt or covert coercion is present, a tying effect could exist
because of the pressures the customer feels in doing business with the
bank. For example, in a time of tight money, a bank will have to "ration"
its available credit. Recognizing the bank's discretion and economic power,
the customer will be tempted to voluntarily patronize bank-offered serv-
ices in hopes of improving his borrowing privileges. Thus, even without the
presence of unlawful tying, a "tying effect" exists. In mid-1973 an antitrust
official emphasized that this economic tying effect is just as serious as
overt coercion. 9 Certainly, the end result is the same; the foreclosing of
markets to weaker competitors. However, the cases have yet to strike at
"tying effect" alone. All cases so far have dealt either with overt coercion
or with situations where coercion is highly probable even if there is no proof
of overt coercion. It is doubtful at this stage whether the law will take this
significant step forward. However, it is highly relevant for our purposes in
recognizing the handicaps under which independent EDP marketeers oper-
ate.

Fears of the independent processors have already resulted in two major
legal actions. The independents filed suit challenging the rules of the Con-
troller of the Currency which allowed banks to market computer services. 0

No judgment was reached on the merits, but the Supreme Court used the
case to liberalize substantially the law of standing.' A second effort is now
being waged before the Controller of the Currency over whether banks
should be allowed to offer these services under the Bank Holding Company
Act.7"

69. WESSEL, supra note 6, at 102-03.
70. COMPTROLLER'S MANUAL FOR NATIONAL BANKS 3500 (Oct. 15, 1955).
71. Association of Data Processing Serv. Organizations, Inc. v. Camp, 397 U.S. 150 (1969).
72. On August 16, 1972, the Comptroller of the Currency solicited public comments as
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Since competition, especially in price, is the goal of our system, it can
be argued that the market is merely fulfilling its role. If there is a need,
an entrepreneur will find a way to fill it. What the independents lack in
price 7:

1 may be offset by quality of service, such as time of availability or
expertise in programming. Certain factors are present here. First, the price
differential may be so great as to discourage independents from competing.
In addition, once the independent has produced the software package for
a client, anyone is free to use it unless the independent manages to pre-
serve it as a trade secret. The Supreme Court held in 1973 that software is
not subject to the protection of the copyright laws. As the computer service
business matures and expertise becomes widespread, it will become in-
creasingly easy for the incremental marketeers to obtain business through
price competition. It is possible that in the future the independents will
disappear, and the business increasingly will become concentrated in the
hands of finance, communications, and computer companies. Several of
the independents may seek salvation by merging into the incremental
marketeers.

Even if all the independents disappear, there may be substantial compe-
tition left among the remaining EDP competitors. The other competitors,
such as insurance companies and communications carriers, should be able
to battle it out with the banks for customers because of their large re-
sources. 7

1 In addition, the carriers have a built-in advantage through con-
trol of the wires. Even if they must grant fair access to all comers, they
possess initial leverage which can be skillfully utilized.

It is an axiom of antitrust that competition should be protected - not
competitors. Certainly the buggy-whip industry should not have been
maintained in business by stifling the development of the auto industry,
but at some point, the loss of competitors will affect the quality of competi-
tion. The problem is deciding when that point is reached. Also present is
the social consideration that small business should be protected against
the onslaught of larger concerns. But again, the goal can be carried too far,
and progress stifled if the incremental marketeers can offer the same qual-
ity at a lower price, or even poorer quality at a lower price, the indepen-
dents should not economically stay in business unless they can present a
competively attractive feature.

Should we decide as a matter of social policy to retain these indepen-

part of a review of its policy on the data processing operations of banks, 37 Fed. Reg. 16556
(1972). Sixty responses were received, including eight from data processing service organiza-
tions and one from their trade organization. LEININGER & GILCHREST, PROCEEDINGS OF THE

AFIPS/STANFORD CONFERENCE ON COMPUTERS, SOCIETY AND LAW: THE ROLE OF LEGAL EDUCA-

TION, JUNE 25-27, 1973, at 89 (1973). To date, no significant developments have resulted.
73. See, e.g., Schine Chain Theatres, Inc. v. United States, 334 U.S. 110 (1948); Gold Fuel

Serv., Inc. v. Esso Standard Oil Co., 306 F.2d 61 (3d Cir. 1962), cert. denied, 371 U.S. 951
(1963).

74. However, one estimate was that the Bank of America was doing 69% of all the com-
puter service business in Southern California. DATAMATION 72 (June 1973).
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dents, one way to offset any tying or cross-subsidization effect is to maxim-
ize the separation between the companies and their service bureaus. This
maximum separation will cut off the marketing benefits which derive
solely from the relationship between the two products. This step was taken
in an antitrust court decree with IBM in 1956,"5 and the Sixth Circuit
recently accepted a similar provision in rules adopted by the FCC with
respect to communication carriers and their computer services., This deci-
sion may help the common carriers compete against other service bureau
competition since the court struck down a provision that would have pre-
vented the service bureaus from purchasing, leasing or otherwise obtaining
data processing services from the bureaus.7 7 It may now be possible for the
common carrier to funnel sufficient internal business to the service bureau
to make it a viable competitor to other service bureaus.

Another solution would be to require the incremental marketeers to price
on a fully allocated basis, but in this case, the customers will lose some of
the benefits of lower costs. It has proven difficult for regulatory agencies,
especially the Interstate Commerce Commission, to pass on the benefits
of increased efficiency to consumers if the result is to displace existing,
higher cost competitors. In the end, both competition and consumers lose.

IV. POINT OF SALES

A. Introduction

The most radical merchandising tool since the introduction of the basic
cash register is appearing today.7 1 Present "cash registers" may actually
be computer terminals, or more precisely, a point-of-sales terminal (POS),
which is linked to a central computer. POS records the sale, reads the
customer's credit card, checks his credit, and debits inventory. It may also
read a magnetic or visual price inscription on the price tag, thereby auto-
matically ringing up the sale. Use of POS can speed billing procedures and
payroll calculations.79

75. United States v. IBM, 1956 Trade Cas. 68,245 (S.D.N.Y.).
76. GTE Serv. Corp. v. FCC, 474 F.2d 724 (2d Cir. 1973). However, the decision struck

down parts of the proposed rules which would have provided for absolute separation between
the common carrier and service bureau. In general, see Smith, The Interdependence of Com-
puter and Communications Services and Facilities: A Question of Federal Regulation, 117
U. PA. L. REv. 829 (1969).

77. 474 F.2d at 733.
78. In general, see Prestbo, The Superregisters: Computer Terminal Replace Cash Regis-

ters at More Retail Stores, Wall Street Journal, Nov. 20, 1972, at 1, col. 6; Leokwing, Proof
Positive: Electronic Check-Out Devices Pay Off for Buyers, Venders, Barron's, May 13, 1974,
at 3.

79. The Hecht's Company POS system not only speeds up the billing process, but finds
and corrects most of the one-in-five sales slips that had previously been in error. Bills were
sent out three days after the closing date for the period last Christmas. N.Y. Times, Oct. 28,
1973, at 9, col. 5.
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POS offers several advantages to the retailer. As business organizations
grow, top management finds it increasingly difficult to stay in touch with
what is happening on the operations level and throughout the corporate
infrastructure. Management loses that vital reading of the consumer pulse.
Consequently, increasingly sophisticated information systems must be uti-
lized to keep abreast with what is happening, especially in retail merchan-
dising where fashions rapidly change. Delays of even a week in information
analysis have become intolerable. Delays result in retailers and manufac-
turers losing out to smaller or more responsive competitors. POS offers
almost instantaneous data processing. Labor costs and human error are
greatly reduced in the process. Intermediate card punchings and other
manual steps are eliminated. Billing procedures and check-out time, in-
cluding credit verification, are speeded up. Capital can be freed and over-
head lowered through tighter reins on inventory. These advantages are
especially important in a time of inflation and rising interest rates.

If properly utilized, retail POS systems should help merchants spot fash-
ion trends, such as the shift to bow ties in recent years. Retailers and
manufacturers may thereby stay better attuned to consumer desires. These
advantages are already occurring. Several industries, such as apparel and
book publishing, have been characterized by intuition and "seat-of-the-
pants" judgment. Bad guesses and slow responses resulted in large losses.
Several apparel companies have turned to computerized daily reports on
sales, inventory, and other merchandising data. 0

A better rein on inventory should result in lower overall costs. Most of
us have taken advantage of closeout sales and bargain basement bins in
department and other retail stores, or perhaps first quality dry goods
dumped through discount stores. These sales are a bargain hunter's mecca
because of the savings offered, but generally overlooked is that the sales
occur only because someone miscalculated on inventory or fashion trends.
The goods are being dumped at a loss or low-profit margin. The only way
a business can prosper under such circumstances is to sell sufficient suc-
cessful lines at a high markup, which offsets the loss items. Consequently,
regular wholesale and retail prices must be higher than if set on a fully
allocated basis.

If inventory control and fashion trends are better monitored, loss sales
should decrease. Even if the retail customer does not notice these savings
directly in the form of lower prices today, they will be reflected in reduced
prices in the future. It is known that one of the major causes of inflation
in recent years is the pressure by retailers on manufacturers to increase
their prices so that the retailers could earn a higher gross profit.

Because of the advantages offered, the use of POS terminals is spreading
throughout the retail world, especially with department and discount
stores. The initial impetus came when Sears, Roebuck and Co. ordered

80. See The Garment Trade Learns Sophisticated Selling, Bus. WEEK 84 (Sept. 22, 1973).
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20,000 units from Singer. The Sears system, when completed, include 30-
40,000 registers, over 640 mini-computers, and 33 IBM 370 computers."'
The IBM imprimatur to POS came on August 10, 1973, when it announced
the marketing of POS terminals to retail stores.12 The estimated market
for POS is $1 billion with over 250,000 cash registers still to be replaced.13

B. Competitive Consequences

1. Retail

The economic-competitive implications of POS are strong. If efficiently
utilized, POS will tie together the independent retailers, wholesalers, and
manufacturers into tightly integreted economic units. A store system can
be programmed to automatically reorder from suppliers when specified
inventory levels are reached. For example, the Sears' system will tie to-
gether 1,000 of its largest suppliers. Indeed, it is technologically feasible
for the retailer's computer to interface with the manufacturer's or whole-
saler's. 1 With quicker feedback on retail sales, manufacturers should be
able to adjust at a less costly stage. Such a system could result in a squeeze
on the smaller competitors. Because of the capital invested in the com-
puter systems, suppliers may find it too burdensome to receive small or-
ders from independent retailers because of the processing costs. Already
present is the problem of major suppliers selectively choosing retailers
based upon factors such as sales volume and prestige.1 POS could tighten
these ties. The smaller retailers, such as independent clothing stores, could
band together in purchasing co-ops to meet this problem. Such co-ops
already exist with farmers, independent supermarkets, drug, and hardware
stores.

The smaller retailer may also face a capital problem if it wishes to utilize
POS directly. For example, the POS system planned for supermarkets will
cost between $10,000 and $12,000 per checkout stand, which is a large
investment for a business with the thin margins of the supermarket indus-

81. Bus. WEEK 54 (Dec. 16, 1972).
82. Bus. WEEK 23 (Aug. 18, 1973). IBM provides 80% of the computers used by retailers

and long held the unofficial imprimatur on product standards in the industry because of its
large market penetration and consumer recognition. N.Y. Times, Oct. 28, 1973, §3, at 9, col.
4.

83. N.Y. Times, Oct. 28, 1973, §3, at 1, col. 5.
84. For example, some large creditors such as the Bank of America and Montgomery

Ward in California, Diners Club and J.C. Penney have their own terminals hooked up to
credit bureau computers. MONEY 29 (Feb. 1974).

85. In addition to major suppliers selectively marketing their products, there is also the
market clout possessed by major retailers which can be used to coerce suppliers into refusing
to deal with independents. See, e.g., Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207
(1959); Edler-Beerman Stores Corp. v. Federated Dept. Stores, Inc., 459 F.2d 138 (6th Cir.
1972).
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try.816 It is quite possible that only the large national or regional chains can
afford these systems because of the capital requirements. If the systems
prove profitable, then the smaller companies may face cost disadvantages
even though the smaller companies are frequently the most progressive,
innovative, and service oriented. Smaller retailers may be able to offset
this disadvantage through leasing, or lease-sales arrangements since leas-
ing is quite common in the computer industry. It may also be that many
small retailers will not require a POS system because their small size will
enable them to keep control of inventory.

POS terminals and centralized computers may benefit national or re-
gional chains to the detriment of smaller or local competitors. For example,
Sherwin-Williams has 1,800 company owned or operated retail paint
stores. They not only sell paint but also other home decorating products.
The company hopes to take advantage of the mobility" of Americans by
using its computer system and common inventory to allow the customer
to order goods at one store, and pick them up at another, even 3,000 miles
away. Other national retailers, such as the mass merchandisers, depart-
ment stores, or discounters, could install similar systems. The advantage
to the consumer is that he could obtain the goods when and where he needs
them without having to shop around. The national motel chains already
use computerized reservation systems with terminals at each motel to
facilitate the traveler's journey.

Local retailers could band together nationally to offset this competition
through use of co-ops, or national systems similar to the florists' FTD or
Western Union's Gift America. If common inventory problems can be
solved, then the system could be operated through a low-cost terminal at
each retail outlet and a service charge sufficient to pay the central com-
puter cost.

2. Supplier

The economic integration possibly may forestall competitive entry, espe-
cially on the supplier side. It could be exceedingly difficult for a new
manufacturer to break into the market against established competitors
because of the tight economic interdependence of the major retailers and
suppliers. Under a perfectly competitive system, a supplier would be able
to move in and fill unsatisfied demand, but entry barriers may exist which
would make the cost of entry excessive in light of the anticipated reve-

86. FORBES 136 (Jan. 1, 1974). 55 food chains during 1973 averaged 0.9% margin on sales.
First National City Bank of New York, Monthly Economic Letter 9 (Apr. 1974).

87. Mobility depends upon a number of factors, including marital status, age, number
and age of children, employment status, educational attainment, and race. An American at
age one would anticipate 13.64 moves over the course of his lifetime. Long, On Measuring
Geographic Mobility, 65 J. AM. STAT. Ass'N 1195, 1198 (1970).

88. Cleveland Plain Dealer, Nov. 4, 1973, at 1B, cols. 1-6.
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nues. 9 If existing POS systems are properly utilized, and existing suppliers
efficiently respond, then new entry opportunities could be reduced. Com-
mercial inertia would be faced by potential suppliers if the retailers were
satisfied with their present suppliers. With the major retailers tied up, the
potential supplier may find it economically impractical to serve small,
independent retailers. Similarly, if fashion trends are spotted in time,
there may be fewer newcomers entering a fashion industry to take advan-
tage of a trend they perceive. Entry costs already have been dramatically
increasing in the apparel industry even without the cost of computers.

With industries like apparel though, it is possible for the smaller manu-
facturers to utilize time sharing services and service bureaus. In addition,
an industry might not need computers at all. Several know the market
"instinctively" through years of experience, and seldom guess wrong. POS
can pinpoint a fashion trend, but it is doubtful that it can forecast one.
With the competitive retailer emphasis on fashion it is doubtful that the
major stores will have their buyers cease patronizing the small suppliers
in fashion oriented markets such as women's clothing.

It should be pointed out that although POS systems can foretell a fash-
ion trend and control inventory, they cannot foretell, or forestall, a mer-
chandising trend. All of the point-of-sales terminals in the world would not
have prevented the discount boom nor the present boom in catalogue show-
rooms. To the extent that the existing institutions have rigidified, espe-
cially in price competition, new retail sources will spring up.

In addition, any major innovation such as POS will probably increase
entry barriers by increasing capital requirements. The cash register was a
major revolution in its day and probably adversely affected some smaller
merchants. Refrigeration, air conditioning and space heating also added to
costs, but that certainly does not mean they should be struck down as
unlawful under the antitrust laws. The mere fact that capital costs are
increased should not ban the introduction of a new marketing tool. The
critical determinant is that the social gains, such as consumer conveni-
ence, outweigh the social losses, such as an effect on competitors. The key
is whether or not the consumer ultimately benefits. If technology is rigidi-
fled, then the consumer, and competition for that matter, are the ultimate
losers both in terms of quality and costs. Competition necessitates and
thrives on a state of dynamic flux. It is for this reason that the courts have

89. Entry barriers are factors hindering entry into an industry. They may include capital
requirements, planned obsolescence, brand names, advertising, favorable plant or resource
locations, patents and copyrights, marketing outlets, governmental favortism and regulatory
approval. The major study so far is still the germinal J. BAIN, BARRIERS TO NEW COMPETITION:
THEIR CHARACTER AND CONSEQUENCES IN MANUFACTURING INDUSTRIES (1956). The Supreme
Court has placed strong emphasis on entry barriers in its merger decisions. See FTC v. Procter
& Gamble Co., 386 U.S. 568, 579 (1967). See also, General Foods Corp. v. FTC, 386 F.2d 936
(10th Cir. 1967).
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frequently pointed out that the antitrust laws protect competition, not
competitors. 0

3. Structural Ridigity

One emerging problem with today's POS systems is structural rigidity.
These units are expensive, complex and unstandardized. Business Week
estimates that Sears' POS system will ultimately cost $750 million." Pro-
portionate investments will be made by the smaller chains.

The effect of these large capital investments will be to lock the retailers
into their present equipment suppliers. Also, because of the large initial
capital investment, the retailer will be unwilling to incorporate technologi-
cal advances into his existing system unless the advantages accruing there-
from offset the added costs. New technological products normally witness
high initial prices, and then significant price reductions and rapid technol-
ogical advances in the state of the art as volume expands. Such has been
our experience with color television, computers, and pocket calculators,"
but these situations involve sales to a mass market.

On the other hand, the POS market has only a comparatively few cus-
tomers and once these customers are substantially committed to POS
suppliers, there will be less competitive incentive for the POS suppliers to
spend heavily on research and development. A high degree of structural
ridigity may enter the POS industry. Structural rigidity may not result,
however, if the competitive POS systems become standardized or if inex-
pensive "adaptors" are developed. If so, supplier innovations could be
reflected in sales to competitors' customers.

Several recent antitrust decisions of the Supreme Court have struck
down as per se violations many restrictive business practices, ranging from
price fixing to exclusive dealing. The various decisions in these cases, and
the subsequent reactions by commentators, illustrate basic philosophical
differences. Yet the structural rigidity and inflexibility occasioned by pres-
ent POS systems may well exceed in practical effect the restraints pre-
viously struck down.93 These POS systems will lock the retailer, distributor

90. See, e.g., Brown Shoe Co. v. United States, 370 U.S. 294, 344 (1962).
91. How Giant Sears Grows and Grows, Bus. WEEK 52, 54 (Dec. 16, 1972).
92. As prices of pocket calculators rapidly drop, their sales boom. Seven million were sold

in 1973, more than double the 1972 rate. A model that sold for $250 two and a half years ago
now goes for $50. N.Y. Times, Apr. 13, 1974, at 35, col. 1.

93. United States v. Topco Associates, Inc., 405 U.S. 596 (1972) (independent supermar-
ket chains, averaging 6% of their respective markets); Fortner Enterprises, Inc. v. United
States Steel Corp., 394 U.S. 495 (1969) ($190,000); Albrecht v. Herald Co., 390 U.S. 145 (1968)
(a newspaper route with 1200 deliveries); United States v. Sealy, Inc., 388 U.S. 350 (1967)
(resale price maintainence by mattress licensees); United States v. Arnold, Schwinn & Co.,
388 U.S. 365 (1967) (13% of the nation's bicycle market in 1961); Utah Pie Co. v. Continental
Baking Co., 386 U.S. 685 (1967) ($589,000); United States v. Aluminum Co. of America, 377
U.S. 271 (1964) (an additional 1.3% of the aluminum conductor market); Brown Shoe Co. v.
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and manufacturer into tightly integrated economic units interconnected to
the equipment manufacturers. Such a degree of integration exceeds the
individual restraints struck down in the prior cases, which in general,
struck only at small sub-markets of major industries, or even only two
companies. With POS we will see substantial sub-markets, or even entire
industries, rigidified.

Another form of structural rigidity, or more accurately, oligopolistic be-
havior, exists with the Walden Books-B. Dalton situation.94 These two
chains are rapidly acquiring the power to set America's reading tastes.
Between their own sales and reliance by other booksellers on their compu-
terized best seller lists they are approaching a position where they can
dictate the market for popular books. Two problems exist here. First, their
retail outlets are generally based in major suburban shopping centers, and
not inner city or downtown locations. Because of this geographic disper-
sion, their sales are demographically skewed. It should be noted by way of
comparison that even with their suburban branches, department store
chains still obtain a substantial portion of their sales from their downtown
store. Second, the existing fragmented retail book market consists of thou-
sands of independent book sellers, who frequently offer a full line of books.
Walden and B. Dalton minimize capital investment and inventory control
problems by dealing only in a limited number of titles. By engaging in this
form of "cream skimming," they may also hurt the small book sellers who
rely upon the sales of best sellers to carry their large inventory.

4. Standardization

POS presents a major problem because of the question of standardiza-
tion on the retail level. To be truly time saving, the terminal should have
a scanner which reads the price and inventory data.

The supermarket industry has adopted, after three years of study, a
coding system called the Universal Product Code consisting of small verti-
cal bars. The imprinted code identifies the item and manufacturer as well
as the price. The code is designed to be read by a scanner. This data should
come preprinted on the product if the retailer is to cut back significantly
on his labelling costs. It is, of course, less expensive for the manufacturer
to pre-print the necessary label on the product rather than have the whole-

United States, 370 U.S. 294 (1962) (7.2% of the nation's retail shoe stores and 2.3% of total
retail shoe outlets); Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959) (small
discount appliance outlet).

94. The two rapidly expanding national chains of Walder and B. Dalton are revolutioniz-
ing the book industry. Walden alone buys 5-8% of a book's first printing. Combined with B.
Dalton, the marketing power of these chains is strong. Dalton utilizes a computerized inven-
tory control system for weekly reports. Walden's computerized system enables it to spot
trends, and see gaps where demand exists. Other book sellers rely strongly on B. Dalton's best
seller list so that the Dalton computerized print-out will strongly affect national sales. See
Mass Merchandising Hits the Bookstores, Bus. WEEK 80 (Feb. 9, 1974).
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saler or retailer individually tag each item.
The code is designed to cut checkoff time, virtually eliminate the cost

of price marking, reduce losses caused by human error, tighten inventory
control, promote faster distributional communication, and facilitate in-
store shelf-allocation and pricing policy. Actual prices would be entered on
the computer, and on the shelf. Price changes could be accomplished in
about 30 seconds by entering a change on the computer.

Unfortunately for the convenience of supermarkets, many items are sold
by both food retailers and soft goods sellers, such as department and dis-
count stores. A standardization problem arises because the codes desired
by each are not similar; different stores cater to different needs. 5 Food
retailers emphasize speed since a single purchase may include 20-30 items.
Non-food retailers sell far fewer items on the average, frequently at higher
prices, and have anticipated the consumer's desire to see the retail price
on the product by adopting a more cumbersome system than the simple
bar code. Their code uses numbers.

At present this conflict seems irreconcilable because of the conflicting
needs. It would be unfortunate if either group forced its will on the other.
The suppliers are, of course, caught in the middle. Some have already
switched to the supermarket system. Although the cost may be high, it
may be necessary for the suppliers to print two types of labels, depending
on the destination of the product. While split labeling already exists, in-
ventory and destination control problems will undoubtedly multiply here.

Another problem is the cost of placing the labels on the product. About
37,100 food manufacturers and 5,800 nonfood companies sell to supermar-
kets. The top 200 food companies supply 96% of all food products." Al-
though exact figures are unknown, it can be assumed that the share held
by the giants is increasing. 7 The added cost of relabelling their products,
and serving two masters, may act as a further disincentive to the indepen-
dents, who already find themselves at a promotional and advertising dis-
advantage."

A definite possibility exists of a de facto group boycott by the super-
markets of suppliers who do not convert to the system. 9 Similarly, the
coding system easily can be forced on retailers who do not wish to use the

95. See When Food and Soft Goods Talk Different Codes, Bus. WEEK 64 (March 30, 1974).
96. Standard Labeling Code for Food, Bus. WEEK 71-72 (Apr. 7, 1973).
97. In general, see Special Report, The Spectacular Rise of the Consumer Company, Bus.

WEEK 48 (July 21, 1973). Many retailers are quite happy dealing with fewer suppliers because
of cost savings. Id. at 51.

98. One estimate is that the cost of relabeling could range up to $2 per thousand contain-
ers. Bus. WEEK, supra note 96. One food industry spokesman stated that the cost of label
changes to meet federal label laws a few years age was $500 million. Detroit News, Jan. 18,
1973, at 7C, col. 1.

99. Indeed, we already have banks boycotting checks which do not have magnetic charac-
ters imprinted on them.
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system for various reasons simply because the suppliers will refuse to ship
the goods with any other label. Because most suppliers and retailers prefer
this pre-labelled code, the hold-outs may have little economic choice but
to go along even though they feel the adopted system does not best serve
their needs. If they proceed to relabel the products the way they think best,
they may face a great cost handicap with respect to their competitors.

Industry standardization may be a necessity in many situations. For
example, large-scale transportation by truck or railroad would be impracti-
cal without it. But if it comes too early, significant alternatives may be
frozen out. Premature standardization results in inefficiencies and a crip-
pling of technology. It also may have the effect of precluding useful alter-
natives. In most industries it is possible for competitors to go their own way
on many items. The theoretical kinked-demand curve explaining oligopol-
istic behavior'00 is not a universal pattern even in oligopolies. But if stan-
dardization sets in, it may be too difficult for an independent retailer, but
especially a supplier, to buck the majority on coding.

5. Price Fixing

Other problems arise with pricing. One basic problem arises with super-
market coding if the item comes precoded or is coded at the store, instead
of the price being stamped on the item. Present plans do not include price
as part of the supermarket code. This practice could lead to numerous
pricing mistakes by consumers. For example, an $.89 size may accidentally
be placed in the $.69 shelf. Under this system, it will be very difficult for
the shopper to discover an overcharge or other mistake. So far, the secret
of successful merchandising has been to satisfy the customer's desires.
Businesses get in trouble when they act differently; the marketplace can
be a severe disciplinarian as Detroit has recently discovered. If the shop-
pers demand to see the price on the packages, the supermarkets will have
to respond accordingly. As it is, the food industry is under major attack
by consumers today because of the "high" prices charged.''

The matter of combination is important because of the problems in
computer pricing. In the past, if the manufacturer or distributor pretick-
eted the price, it was relatively easy for the retailer to re-price it. This case
may not exist with computerized pricing. If magnetic labels are used, not
only must a new magnetized price sticker be applied, but the old one must

100. In essence, if one competitor reduces its prices, rivals are expected to match the cut
promptly in order to ward off incursions into their own market shares. Consequently, when
demand is fairly constant, oligopolists will refrain from price-cutting, and oligopoly prices will
tend to be rigid in the face of moderate changes in cost and demand conditions. F. SCHERER,
INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 145-49 (1970).

101. The Federal Trade Commission is conducting an industry-wide investigation into
retail food prices. Wall Street Journal, July 2, 1974, at 6, col. 2 (midwest ed.). Senator
Abourezk has been leading a Congressional campaign against food prices. See 119 CONG. REC.
§20227 (daily ed. Nov. 9, 1973).
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be demagnitized. If an optical scanner is used, then only a new tag need
be applied. But in the process, one goal of POS is defeated - the need to
reduce manual labor in pricing and labelling.

Under the circumstances, the retailer may well follow the line of least
resistance and just leave the prices attached. By receiving the preprinted
computerized label with the knowledge that his competitors are receiving
the same ticket, a company might be encouraged to sell at the suggested
price. The result could be retail price maintenance through an unlawful
combination.

If a combination is held, the result is per se price fixing. If a per se rule
is not applied, then the courts would look to several factors to determine
the reasonableness of the action, but one factor which should be considered
is the alternative of retailer pricing. As indicated, in the grocery business
at least, present plans do not call for pre-pricing by the manufacturer. This
policy should remain in effect as a matter of law.

V. ELECTRONIC FUNDS TRANSFER SYSTEMS

A. Introduction

The development of POS opens up the distinct possibility of a checkless,
or more appropriately, a less-check society. Check volume has grown 7%
annually, which equals a doubling every decade. Banks currently process
26 billion checks a year at a cost of $5 billion.'"' The average check is
processed through 2.6 institutions before it comes to rest, and each check
is frequently handled more than once in a single bank.0 The large costs
and resources required for check-processing are straining the system. High
speed computers and magnetic ink character recognition devices are but
short term palliatives to the flood of paper going through banks. Federal
law requiring banks to maintain a record of all checks will add to the
existing burdens. 4

It is arguable that the use of bank credit cards is a solution since more
bills can be paid with one check. Credit card use has risen dramatically
for several reasons, one of which is the convenience offered shoppers. Con-
sumers short of cash or with a low demand deposit balance can take advan-
tage of sales, opportunities, eye-catchers, impulses, necessities, or splurges
and pay later without necessarily paying interest. In addition, many people
are hesitant to carry cash in crime-ridden cities, while merchants are fre-
quently wary of accepting checks because of a high bounce rate. Credit

102. MONEY 29 (Apr. 1974).
103. Survey, Toward A Less-Check Society, 47 NOTRE DAME LAYWER 1163, 1172 (1972).
104. 12 U.S.C. §1829(b) (1970). Treasury Regulations are found at 31 C.F.R. §§103.31-37

(1973). The constitutionality of these provisions was upheld in California Bankers Ass'n v.
Shultz, - U.S. -, 94 S.Ct. 1494 (1974).
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cards are a necessity in situations like these.'"' A recent phenomenon is the
large inflationary increases in the economy, which has been reflected in a
greater use of "plastic" as a means to stretch the dollar between pay-
checks. Recent efforts by the Federal Reserve System to eliminate float
and obtain one day check clearance' 6 may accelerate the use of credit
cards since a large amount of "credit card float" exists in the system.

However, the use of bank credit cards has simply resulted in yet another
paper mess, and at a much higher processing cost to banks. The charge
slips are not only harder to read than checks, but also require proportion-
ately more processing since they are both debit and credit instruments. 0 7

The banking system is increasingly turning to computerized systems to
reduce paperwork.'0 For example the use of automated tellers will relieve
some of the paper transfers as customers utilize this convenient 24-hour
method of obtaining cash.' 9 Banks are also establishing preauthorized or
monthly payment plans, whereby account holders either authorize mer-
chants to forward all bills directly to the bank for payment or the customer
himself forwards the bills upon receipt. In effect, the customer only has to
pay one bill, which is a great convenience to him."' The bank handles
payments to the merchants.

The goal in banking circles a decade ago was the checkless society. Then
the craze became the less-check society. Today, it is electronic funds trans-
fer systems (EFTS). In effect, funds transfers are handled directly through
computers. Paychecks will be automatically deposited, and standard peri-

105. In an interesting development, the Cornell University Faculty Club now refuses to
accept cash for meals. Plastic credit cards issued by the Club are required. N.Y. Times, May
23, 1974, at 37, col. 1.

106. Cox & Giese, Now It's the Less-Check Society, 50 HARv. Bus. REv. 6, 8 (Nov.-Dec.
1972). Float approximates $2 billion a year. Community Bank v. Federal Reserve Bank of
San Francisco, 500 F.2d 282, 285 (9th Cir. 1974).

107. One study showed that the approximate processing cost for credit card operations
was $1.00 per transaction versus $.10 per check and $30.00 for a consumer loan. FEDERAL
RESERVE BANK OF CLEVELAND, THE PROFITABILITY OF BANK CREDIT CARD OPERATIONS: AN FCA
SUMMARY OF U.S. AND OHIO BANKS IN 1971, at 2-3 (1972). For a thorough background study of
the credit card situation, see Survey, supra note 103, at 1178-1214; Brandel & Leonard, Bank
Charge Cards: New Cash or New Credit, 69 MICH. L. REV. 1033 (1971). One major problem
in getting consumers to write fewer checks is the highly successful job banks did in the first
place in promoting checks.

108. See generally The Quickened Pace of Electronic Banking, Bus. WEEK 116 (Sept. 15,
1973).

109. The Federal Home Loan Bank Board, which regulates savings and loan associations,
recently proposed a series of regulations allowing a number of savings and loans to establish
automated terminals in stores, office buildings, and other remote locations. 39 Fed. Reg.
17769 (1974).

110. For example, a supercheck offered by the First National Bank and Trust Company
of Macon, Georgia provides payment services to 40 accounts, including Sears, Penney's,
BankAmericard, Master Charge, department and discount stores, banks, savings and loan
associations, utilities, and nine oil companies. It costs users $ .60 per supercheck. MONEY 29
(Apr. 1974).
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odic payments such as rent, utilities, insurance and car payments de-
ducted automatically. Non-standard payments may also be electronically
transacted. Purchases will be debited to the customer's account automati-
cally. The Federal Reserve Board has proposed rules for EFTS", and a bill
is pending in Congress to establish a commission on Electronic Funds
Transfers."' The Treasury Department, upon authorization, will pay gov-
ernment benefit checks by direct electronic deposits into a recipient's bank
account."3 A statute authorizes government agencies to deposit payroll
checks directly in an employee's bank."'

The system will operate partially through the use of retail store POS
terminals linked to a bank's EFTS computer. As a rule the customer's
account would be instantly debited and the merchant's credited. In one
sense, a super bank card will exist. Experimental systems are in operation
in Upper Arlington, Ohio, and Wilmington, Delaware. The City National
Bank of Columbus estimates that a POS transaction costs about a dime
less to process than checks." '

Several problems exist with EFTS, including potential invasions of pri-
vacy and data banks, risks of loss,"' computer and other billing errors, and
computer thefts, but the problem we are concerned with is the antitrust
one. The use of these EFTS, or super bank card systems, has a strong
potential for the creation of a monopolistic or tightly concentrated retail
credit industry.

B. Competitive Implications

The trend to an EFTS society entails broad competitive issues. The
ultimate beneficiary will be the banking industry with several other retail
credit systems losing out."' Individual credit plans may lapse, and even
such major retailers as the oil companies and large department store
chains may have to give in. The EFTS society will result in the need to

111. 38 Fed. Reg. 32952 (1973).
112. S.3266, 93d Cong., 2d Sess. (1974). One measure has passed the Senate as part of

the Depository Institutions Amendments of 1974, H.R. 11221, 93d Cong., 2d Sess. §201 (1974).
113. N.Y. Times, Jan. 17, 1974, at 22, col. 4.
114. 31 U.S.C. §492(b) (1) (1970).
115. MONEY 30 (Apr. 1974).
116. For the commercial law ramifications, see Survey, supra note 103, at 1233-53; Dunne,

Variations on a Theme by Parkinson or Some Proposals for the Uniform Commercial Code
and the Checkless Society, 75 YALE L. J. 788 (1966).

117. At the end of 1973, bank card credit outstanding totalled $5.6 billion, versus $6.5
billion for retail card credit and $1.8 billion each for travel and entertainment cards and for
oil-company cards. N.Y. Times, Apr. 27, 1974, at 57, col. 4. Of the estimated 503 million
credit cards in use today, 179 million are used by major retail chains, 93 million by smaller
retailers, 138 million by oil companies, and 57 million by banks. N.Y. Times, Apr. 18, 1974,
at 49, col. 6. Merchants offering their own credit systems who may be adversely affected
include department stores, discount stores, and oil companies. Probably only the finance
companies owned by the auto companies could hold out against the banks.
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carry fewer credit cards, but only because merchants will effectively have
to join the bank systems.

As the advantages of needing only one or two credit cards permeates
popular thought, retail customers may demand their acceptance by mer-
chants recently offering their own credit systems. At that point in time the
merchant must ask himself if it is good business, from a cost standpoint,
to continue its own system. The fixed costs of operating the system will
remain the same, but the interest income which sustains it could well drop.
Merchants who will have to confront this issue include department stores,
discount stores, and oil companies.

This problem also exists with the pre-authorization plans whereby a
customer's bills are in effect charged either to a bank account or bank
credit card. The bank has thereby effectively replaced the merchant as
creditor. If this transfer occurs often, the merchant may lose interest in-
come to such an extent that continued operation of his credit system would
become prohibitively expensive.

The department stores represent a major factor in the eventual success
of EFTS. With but one exception, no national chain presently honors a
bank or travel and entertainment (T & E) card." 8 The stores' opposition
to outside cards has several bases. Although their credit operations may
be a substantial source of revenue," 9 internal credit is used primarily as a
means of promoting sales. Credit card lists enable the stores to reach their
customers directly with promotional efforts. Since a large percentage of
department store sales are made on credit,2 0 credit must be offered as a
spur to retail sales, which is the store's main business. The stores expect a
fast payment on their credit sales. The more important goal for the stores
is the sale of merchandise and thus inventory turnover, thereby freeing
capital, whereas banks are primarily interested in interest income since
that is their main business. Furthermore, since the stores depend upon
their customers' goodwill for future success, they are quite willing to make
adjustments. It is not always as easy to reconcile a dispute on the sale of
merchandise with a bank.

Federated Department Stores, the nation's largest department store
chain, has observed the use of outside cards by other department stores,

118. Macy's accepts American Express in its New York and California divisions. The
American Express card is expected to bring out-of-town customers into Macy's, unlike the
bank cards which produce mainly local business, and thus compete with the store's own
charge plan. Alexander's, the fourth largest retailer in the New York market, accepts Master
Charge. Most of the discount chains, including the discount operations of the department
store chains, accept bank credit cards. Bus. WEEK 51 (Nov. 11, 1972).

119. However, Sears lost $5 million on its credit operation in 1973. Bus. WEEK 94 (Oct.
12, 1974).

120. In 1973 about 60% of sales by the department and specialty store divisions of Feder-
ated Department Stores were credit sales. Address of R. Kerr, Operating Vice President-
Credit of Federated Department Stores, Charge Account Bankers Division Annual Conven-
tion, American Bankers Association 2 (Sept. 25, 1973).
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mainly local ones, and concluded that they do not lead to additional sales,
but merely take away from internal credit operations. Federated found
that most of the bank credit card sales were in the suburban stores, and
thus not oriented to new customers.' It is also apparent in many instances
that department stores using outside cards are weak, and that these cards
are insufficient to offset other merchandising deficiencies.

The major oil companies represent a different situation. They initiated
the credit card movement in the 1920's, and by the 1960's, accepted vir-
tually all major cards in an effort to be all things to all motorists. Their
primary goal was the pumping of gas to take advantage of tax provisions.
Refinery and merchandising operations were frequently run at a loss.,'

With the 1973-74 energy crisis, the oil companies cut back services and
promotional efforts on the assumption that they could now sell all the
gasoline they could obtain. Gas wars ended. One of the services cut back
by several companies was the honoring of outside credit cards, or at least
non-oil company cards under reciprocal agreements. One reason for the
dropping of bank and T & E cards is that it is cheaper for the oil companies
to process the credit slips themselves than pay outsiders to do it. It is
presently believed that no major oil company makes a profit on its credit
card operations. 23

Supermarkets present yet another situation. They are generally opposed
to the use of credit cards because of their low profit margins. In general,
they net about 1% on sales, hardly a return sufficient to justify the 3-6%
discount to credit card operators. Consequently, very few supermarkets are
using credit cards in their operations.

Banks may also be able to squeeze out their major credit card competi-
tors, the T & E cards, by going to EFTS. With the possible exception of
American Express, the companies sponsoring T & E cards do not have the
financial resources of the banks to fall back on. We could thus end up with
two national bank card systems controlling a large percentage of the retail
credit in the country. If the past practices of oligopolies in our economic
history is any indication, the two systems could end up as tweedledeedee
and tweedledeedum. Entry barriers would be prohibitively high. In addi-
tion to confronting two established brand names, the potential entrant
would also have to set up a national computer-POS system. Credit services

121. Id. at 4.
122. See generally Binder, The Energy Crisis, The Environment and the Consumer, 1

OHIO NORTHERN L. REV. 215, 316-18 (1974).
123. An estimated $20 billion in service station business was conducted in 1973 with 110

million oil company credit cards. Lima News, Apr. 25, 1974, at 15, col. 4. Several oil compa-
nies also stopped the use of their cards elsewhere, such as at restaurants, motel and hotel
chains, and rent-a-car firms. Among oil companies joining the move to less credit card use
are Atlantic-Richfield, Cities Service, Clark, Exxon, Gulf, Marathon, Mobil, Shell, Skelly,
and Texaco. The banks are not necessarily displeased with declining use of their cards at
service stations because of the low volume per transaction.
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could deteriorate,' 4 and competition in such matters as terms of payment
could decline. Futhermore, several major segments of our merchandising
society could lose important sales aids. It can be expected, therefore, that
some segments would go into the EFTS age fighting. The presence of
individual credit plans, such as department store plans, acts as a pricing
restraint on bank cards. If the individual plans are lost, credit could be-
come expensive to both consumers and retailers.

We will witness industry displacement in many areas of retail credit
under the less-check society. Commercial banks will obtain an increased
share of the business, but this concentration of market share in the hands
of the banking industry is a far cry from traditional monopolies, or even
the debates currently being waged over shared monopolies, since the bank-
ing industry is comprised of thousands of individual full-service banks
competing for a piece of the action.

Traditionally the monopoly question has arisen when one company is
accused of monopolizing an industry - not when one sub-industry monop-
olizes the industry. When viewed in this light, present interpretations of
§2 do not cover the problem at hand.2 5 But traditional §2 interpretations
may not stop antitrust liability here because of changing circumstances
and the special nature of the banking industry.

Market structures, performance, and economic power are especially
important with the banking industry because of the banks' tremendous
financial resources, especially the large money-center banks. Fear of their
power is one major reason for enactment of the Bank Holding Company
Act of 1970, which restricts the fields they may enter. The smaller rural
banks' fear of the larger city banks is a principal reason for several state
statutes restricting or barring branch banking. The concentration of eco-
nomic power among banks is accelerating because of the rapid growth of
multi-bank holding companies, and the number of independent banks is
rapidly diminishing.

The fundamental question arises therefore whether society should allow
the retail credit industry to become concentrated in banks. We must also

124. We may also have to reassess the credit standards of the companies, or else a large
segment of society could find it difficult to obtain goods and services. Many individuals are
presently ineligible for credit because of lack of a credit rating, low earnings or perhaps even
a computer mistake.

Equally significant would be the social consequences and pressures on individuals to obtain
credit cards. The individual who opposes credit and religiously pays cash for purchases may
become a martyr. He already faces problems in our credit oriented economy. In the future,
he may have no practical choice.

Finally, there is the popular sentiment against centralized data banks, and reaction against
the loss of individualism in this increasingly automated, mechanized world. We have already
witnessed an unsuccessful fight against the phone company's switch to all-digit dialing and
footdragging on the Post Office's Zip Code. While some of this opposition may be dismissed
as intellectual ludditism, it is still a force that must be contended with.

125. For a traditional approach warning against bank monopolization of the retail credit
industry, see Survey, supra note 103, at 1254-58.
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realize that most of the bank credit business will be concentrated in the
larger banks or bank holding companies in each city or state. Conse-
quently, retail credit may become concentrated in relatively few hands. It
may further be concentrated in only one or two bank credit card associa-
tions.

If it is decided that this concentration of economic power is excessive, it
could be attacked either through new legislation, or through expansion of
the existing antitrust laws, particularly §2. Frequently overlooked is the
fact that §2 applies to every person who "combines or conspires with any
other person or persons . . . ." By analogy to §1 and price fixing, it would
be possible to interpret §2 as covering the members of an industry as a
combination. If so, it could be held that the banks have combined to
monopolize the retail credit industry since the showing needed would be
less than that of a conspiracy. Whether or not such an interpretation will
occur is, of course, highly speculative. What is certain, however, is that
many individuals and companies will vigorously fight a bank monopoly of
retail credit.

Alternatives to bank monopolization exist which would still offer the
advantages of EFTS to merchants and consumers. The banks could be
forced to open their EFTS systems to merchants under the "bottleneck
theory," or to credit the merchants accounts for the interest they would
have otherwise earned but for the banks taking over the retail credit indus-
try. In other words, if the bank earns interest income from these merchant
accounts, it should credit the merchants for an equitable share of the
interest income.

C. Per Se Issues

1. Price Fixing and Group Boycotts

Since merchants receive a discount on bank and T & E charges from the
credit card company, their gross profit margin on the sale is reduced.
Operating expenses in handling the charges may also increase. The credit
card services are offered, however, because the increased revenue offsets
the costs, competitive pressures, customer demand, or perhaps even pres-
sure or salesmanship from bankers. It may be that the retail price is raised
on merchandise to offset the costs so that, in effect, cash customers are
penalized for credit customers. Several groups of cash customers around
the country have sought discounts from merchants for cash purchases, and
have frequently been unsuccessful.

Provisions in contracts between BankAmericard System and American
Express and merchants once prohibited merchants from offering cash dis-
counts. Consumers Union filed an antitrust suit against these two card
systems alleging price fixing. 2

1 American Express promptly entered into a

126. Blitz v. Suburban Trust Co., Civil No. 74-313 (D.D.C. 1974); Blitz v. American
Express Co., Civil No. 74-314 (D.D.C. 1974).
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consent judgment and dropped its ban against cash discounts.', So far,
however, there has been little, if any, increase in the presence of cash
discounts.' 8

The ban against cash discounts probably resulted in part from the boom
in credit card use, 29 since the major competitor to credit, cash, not only
lacked an economic advantage, but actually faced a handicap. Smart pur-
chasers could take advantage of credit float and use the bank's money for
30-60, or even 90 or more days without paying interest. But the credit float
becomes far less advantageous if the customer can receive an immediate
discount for paying cash.

In 1973 the Senate passed S.2101, the Fair Credit Billing Act, which
would amend the Truth in Lending Act. One of its provisions prohibited
credit card issuers from forbidding merchants from offering cash dis-
counts. 2 ° However, the bill died in the House of Representatives.

Another antitrust problem arises with the automatic deposit of payroll
checks by an employer in a bank. One survey showed that over 40% of
business checks are payroll.' 3' At present, any employer with over 100
employees is a logical potential customer for a pre-authorized payroll ar-
rangement with his bank.2 2 A federal statute authorizes payroll deposits
for federal employees, and the Treasury Department has readied a pro-
gram to pay government benefit checks directly into a recipient's bank
account by direct electronic transfer. Automatic payroll deposits have sur-
vived the only antitrust attack against them so far. 33

The Ogden City and Weber County, Utah Boards of Education solicited
bids for the performance of payroll services. The Commercial Security
Bank won the bid. It computes the gross payroll and appropriate deduc-
tions. The board then deposits one master check in the bank, which in turn
credits the employees' accounts. An employee can have his funds freely
transferred to a competing bank, thereby offering him the economic free-
dom to choose his own bank at no penalty. Many employees transferred
their funds pursuant to this right of free transferability.

The Tenth Circuit affirmed a verdict for the Security Bank. Although
the competitors conceded no per se violations existed, they in effect argued
that group boycotts and tying violations were present. The evidence was

127. N.Y. Times, Apr. 18, 1974, at 1, col. 3.
128. MoNEY 102 (June 1974); Detroit Free Press, May 20, 1974, at 3A, col. 4.
129. At the end of 1973 Master Charge had 31.3 million cardholders and BankAmericard

26 million. Master Charge's gross dollar volume amounted to $7.9 billion versus $6 billion
for BankAmericard. The total $13.8 billion for bank card use in 1973 was well above the $10.5
billion figure for 1972. N.Y. Times, Apr. 22, 1974, at 57, col. 2.

130. S.2101, 93d Cong., 1st Sess.§167(a)(1973).
131. Survey, supra note 103, at 1217.
132. Cox & Giese, Now It's the Less-Check Society, 50 HARv. Bus. REV. 6, 16 (Nov.-Dec.

1972).
133. Bank of Utah v. Commercial Security Bank, 369 F.2d 19 (10th Cir. 1966), cert.

denied, 386 U.S. 1018 (1967).
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insufficient to sustain these claims. The court then turned to the rule of
reason. After marshalling all the economic evidence and arguments, the
court held plaintiffs failed to carry their burden. An attempt to monopolize
count failed because the required specific intent was not shown.1'3

But perhaps the most telling fact in the court's decision was its fear of
stilling progress. The appellate tribunal stated:

Surely Commercial Security is not per se forbidden to utilize improved
business methods and techniques wrought by technological innovations to
encourage, even entice, the employees to leave their salaries on deposit,
so long as they are not directly or indirectly coerced to do so.'

Similar sentiments were expressed by the trial judge. 3 Courts are under-
standably loathe to discourage substantial progress on purported claims of
competitive disadvantage by the losers since this is, of course, the risk of
competition.

Not argued in the case is an extremely important antitrust considera-
tion, which is that of entry barriers and concentration. It is possible that
these payroll deposit plans could increase entry barriers into the banking
industry even if no coercion were involved and free transferability allowed.
The major employers in any area have long established relationships with
the larger money center banks. It can be expected therefore that the pay-
roll deposits would be in these banks and that the larger banks will receive
a disproportionate amount of this business. While old employees will prob-
ably continue their existing banking relationships, new employees, espe-
cially those new to the area, will be more likely to do business with the
bank where their payroll is deposited, if for no other reason than inertia.
It was argued in Utah National that the deposit of the payroll check is the
key to retention of the checking account, which in turn is crucial to selling
other bank services to customers. 137

Potential bankers confront a strong entry barrier in acquiring govern-
ment approval to open a new bank. The regulatory process is slow as the
regulators fulfill their duty of protecting the public against unsound bank-
ing conditions. Even before they seek regulatory approval, the entrepre-
neurs must address themselves to the threshold question of whether or not
sufficient business exists to warrant their entry. The answers can normally
be tied into long-standing banking relationships. Consequently, the new
entries must look to the smaller individual accounts for deposits. Entry
against strong competition can be extremely difficult and expensive as

134. Id. at 26.
135. Id. at 24.
136. "I see no reason why banks should not expand upon the use of modern computers

and perform payroll accounting services for customer employers .... Progress and the
utilization of new instrumentalities and procedures are not prohibited by the Sherman Act."
Bank of Utah, Inc. v. Commercial Security Bank, Inc., 1965 Trade Cas. 71,540, at 81,404
(D. Utah 1965).

137. 369 F.2d at 25.
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Franklin National Bank recently discovered with its entry into New York
City from the suburbs on Long Island.' Individual accounts and services
may now be even harder to obtain, even if the established banking organi-
zations offer free electronic funds transfers with automatic deposits at the
employees behest.

On the other hand, it must be noted that at this stage we lack empirical
evidence on the subject and will continue to operate in an intellectual
vacuum for some time. Now is certainly not the time to ban or restrain
such deposits since evidence of strong anticompetitive effects are lacking.
In addition, assuming anticompetitive effects are found to exist, we must
still determine if the technological gains to society outweigh the anticom-
petitive consequences.

2. Tying

Tying is a constant problem with computerization at banks and EFTS.'35
The great pool of information provided by the system will enable the
banking community to provide many services. It will also provide them
quick access to the activities of individual customers. Loans and other
services could be provided based upon a customer's past or present bank-
ing activity. The Supreme Court has explicitly held that credit is subject
to the per se tying rule. 40 As it is, banks have tremendous economic power
over their customers through their lending powers. Instant computeriza-
tion could intensify it.

An immediate tying problem arises with the use of automated tellers.
The use of these electronic cash dispensing machines is rapidly expand-
ing.' These tellers present strong advantages in terms of access to ready
cash. Long lines, clearances and verification delays are avoided through
the use of almost instantaneous computer clearance. Customers are able
to obtain cash at night and on weekends and holidays when their banks
are normally closed.

A bank credit card or individual bank cash card is used to gain access
to the machine. The use of bank credit cards presents a tying problem. If
a bank credit card is required to gain access, then use of the machine is

138. During the first five months of 1974, Franklin National lost over $63.6 million. Rea-
sons include unauthorized foreign exchange transactions, declines in market values of securi-
ties held, taxes and bad debts. N.Y. Times, June 21, 1974, at 1, col. 3; Wall Street Journal,
June 21, 1974, at 3, col. 1.

139. It should be noted that §106 of the Bank Holding Company Act of 1970 contains a
prohibition against any bank which is a holding company subsidiary from offering credit or
any other service on condition the customers take any other service from any other subsidiary
of the holding company. 12 U.S.C. §1972 (1970).

140. Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495, 509 (1969).
141. One issue which arises, but which is outside our purview, is whether the use of remote

automated tellers constitutes unlawful branching by banks. See Independent Bankers of
Oregon v. Camp, 357 F. Supp. 1352 (D. Ore. 1973); Driscoll v. Northwestern Nat'l Bank, 349
F. Supp. 245 (D. Minn. 1972).
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tied to the obtaining of a credit card. One commentator argues that an
unlawful tying arrangement should exist if, as here, the computer services
are offered "only to those purchasing the alleged tying product and not
generally.""' The customer is not normally concerned with the identity of
the bank which issued his Master Charge or BankAmericard. Indeed his
cards may be in banks in a nearby state or a distant city in his state. But
now, he needs a card from a bank in his city if he wishes to use these
automated teller machines. It will now be to the customer's advantage to
obtain his credit card locally. Local banks could thereby restrain competi-
tion in the issuance of credit cards from institutions outside their region.
Whether or not a not-insubstantial amount of commerce is restrained will
depend, of course, upon the facts. The point is that a strong possibility of
an unlawful tying arrangement exists.

3. Alternatives and Proposals

The initial euphoria over the less-check, less-cash society should not
bind us to looking at the alternatives. American Express is currently expe-
rimenting with a charge card that works, in effect like a check. American
Express will directly bill the cardholder's bank, instead of the account
holder. The bank will then withdraw the funds from the account holder's
savings or checking account."' Similarly, a savings and loan association in
Nebraska has installed terminals in a supermarket.' The effect will be to
pay the supermarket by obtaining funds from the customer's account at
the savings and loan. Both systems can be speeded up in the future with
EFTS. While these systems are somewhat inefficient at the present time,
they offer an alternative to the concentration of EFTS power in the hands
of two major clearing associations, into which Master Charge and
BankAmericard may evolve.

Obvious EFTS activities that will increase bank power unreasonably
should be banned. These acts include the required use of credit cards in
automated tellers, and a restriction against bank payment of bills to mer-
chants offering retail credit of their own. This restriction in itself smacks
of a boycott so that legally they will have to be careful in pursuing it.115

142. Wessel, supra note 34, at 147.
143. Wall Street Journal, Nov. 9, 1973, at 10, col. 4 (midwest ed.).
144. Bus. WEEK 88 (Apr. 26, 1974). It is possible that Nebraska could end up with a

statewide EFTS run by savings and loan associations.
145. In Eastern R.R.Presidents Conference v. Noerr Motor Frieght, Inc., 365 U.S. 127

(1961), the Supreme Court held that no violation of the Sherman Act exists upon mere
attempts to influence the passage or enforcement of laws. Competitors can associate in
attempts to persuade the appropriate governmental body to take legal action that would
produce a restraint or monopoly. Even the intent to destroy competitors would not vitiate
this otherwise lawful activity.

But in California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972), the Court
limited Noerr by emphasizing the exception to it whereby if the purpose or intent is actually
to prevent the competitors from invoking the processes of the administrative agencies and
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But if EFTS power ultimately is concentrated in one or two national
organizations, then at some future date public opinion will undoubtedly
demand regulation. At that time society will be faced with the second best
solution of turning these bodies into public utilities under the supervisory
control of some regulatory agency. This step will, if the history of govern-
ment regulation is a guide, probably result in a stifling of innovation and
technological progress, which would still be better than unrestrained mo-
nopoly power.

VI. AUTOMATED CLEARING HOUSE

A. Introduction

A major thrust in the banking world today is the move to automated
clearing houses (ACH's).1I1 The systems involve direct wire transfers-
paperless entries-between the banks which are members of a local
system. Payroll deposits in one bank can be electronically transferred to
an employee's bank, and automatic payment of pre-authorized billings,
such as rent, mortgage, insurance, auto payments, or utility bills, may be
made directly from the customer's bank to the creditor's account in his
bank." ' Projects are underway in California and Atlanta. For three years,
California banks have been participating in an EFTS clearing house sys-
tem commonly referred to as SCOPE, Special Committee on Paperless
Entries. The system is designed to replace checks as the mechanism for
periodic payments by and to consumers.

B. Antitrust Considerations

1. General

One long term possibility is that the regional ACH's will merge into a
national one. 4' A substantial possibility with the computer age is that a
number of competitors will form joint ventures to take advantage of scale
economies for such purposes as check clearing, reservation services and
securities processing. While all systems will present advantages and cost
benefits, they also contain disadvantages and raise the spectre of monopol-
ization. An increasing number of such systems will appear which are effec-
tive monopolies for customers requiring the highly specialized services they
offer.

courts, antitrust liability could resist. A pattern of baseless, repetitive claims before agencies
and courts may subject the perpetrator to liability.

146. Bus. WEEK 124 (Sept. 15, 1973).
147. The actual processing is undertaken by the Federal Reserve Board.
148. Note, Alternatives to the Present Check-Collection System, 20 STAN. L. REv. 571, 586

(1968). Indeed, the Federal Reserve System hopes to evolve its regional check-processing
services into a nationwide electronic transfer system. Cox & Giese, Now It's the Less-Check
Society, 50 HARv. Bus. REV. 6, 8 (Nov.-Dec. 1972).
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These joint ventures may not legally serve as a screen to engage in price
fixing, territorial restrictions, market allocations, group boycotts or other
antitrust restraints. It is for this reason that the banks participating in the
two national bank credit card systems individually negotiate terms with
their credit card holders and participating merchants. The national asso-
ciations do not set prices, i.e., the interest and discount rates charged.
Similarly, in the SCOPE project it was agreed that as between originating
banks and companies, risk shifting would be transferred to the banks. One
reason for this agreement was a fear that operating rules unfairly applica-
ble to all such participants might violate the antitrust laws."9

Since the ACH's are in fact joint ventures, the exclusion of competing
institutions may be perceived as a group boycott. An attempt by ACH's
to exclude other banks, or perhaps the thrift institutions, from participat-
ing may result in liability. Similarly, an attempt to bar participating insti-
tutions from taking their business elsewhere may be an unlawful restraint
of trade.15

0

These problems are critical because of the realities of ACH operations.
Because of scale economics present with maximization of computer usage
and the desire of individual institutions to minimize paperwork, it will
presumably be to their overwhelming advantage to join. The Federal Re-
serve Board may even gently nudge recalcitrants. There will probably be
only one ACH in each area because of the need to clear funds between all
institutions in the region in the most convenient manner. Competing
ACH's would defeat the purpose of EFTS and ACH's.

Many banks, however, may find it convenient, as at present, to handle
some clearances outside of the existing clearing houses. Indeed, many
banks are maintaining their correspondent bank relationships by compu-
terizing operations between the banks. 5' It is possible that ACH's could
demand that all clearances by participating banks be done through them,
justifying this demand as a need to reduce paper work while maximizing
system efficiency. Effectively, this would be a monopoly attempting to use
its strategic market position to perpetuate or increase its power.

2. Fair Access

The problem arises of fair access to the ACH's by other institutions. The
general rule is that a monopolist may not refuse to deal in order to main-
tain or extend his commercial position. The Supreme Court held in a
number of decisions that a company or joint venture controlling a key
facility for which no reasonable substitutes are available must allow fair

149. Homrighausen, One Large Step Toward Less-Check: The California Automated
Clearing House System, 28 Bus. LAW, 1143, 1154 (1973).

150. A monopoly cannot require that members use its system exclusively. See Lorain
Journal Co. v. United States, 342 U.S. 143 (1971).

151. Baker, Banking Competition in the Age of the Computer, 90 BANKtNG L. J. 193, 206-
07 (1973).
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access to all comers on equal or non-discriminatory terms. Neale has re-
ferred to this situation as the "bottleneck theory:"

The Sherman Act requires that when facilities cannot practically be du-
plicated by would-be competitors, those in possession of them must allow
them to be shared on fair terms. 5 '

The theory initially arose with local transportation facilities,1 3 then was
applied to local produce markets, 54 and then to national institutions such
as the New York Stock Exchange 5 and the wires of the Associated Press. 5

1

In general, the crux of each case is that a unique resource is under the
defendant's control.

The key to the Associated Press case is not that the resource, AP news-
gathering facilities, was indispensably necessary to competing newspapers,
but without it, the excluded competitor was at a substantial competitive
disadvantage. In an appellate court excerpt approved by the Supreme
Court, Judge Learned Hand stated:

Most monopolies, like most patents, give control over only some means
of production for which there is a substitute; the possessor enjoys an
advantage over his competitors, but he can seldom shut them out alto-
gether; his monopoly is measured by the handicap he can impose ....
And yet that advantage alone may make a monopoly unlawful.'57

The recent case of Otter Tail Power Co. v. United States,' involved a
common manifestation of the fight between public and private utilities as
well as a modern example of the bottleneck theory in action. The utility
attempted to prevent communities from establishing public power distri-
bution by refusing to sell power at wholesale to proposed municipal sys-
tems where it had been selling at retail to the citizens, refusing to wheel
"power" over its lines from other suppliers to their systems,'59 engaging in

152. NEALE, THE ANTITRUST LAWS OF THE U.S.A. 67 (2d ed. 1970). In general, see Note,
Refusals to Deal by Vertically Integrated Monopolists, 87 HARV. L. REv. 1720 (1974).

153. United States v. Terminal R.R. Ass'n, 224 U.S. 383 (1912); United States v. Great
Lakes Towing Co., 208 F. 733 (D. Ohio 1913); United States v. Great Lakes Towing Co., 217
F. 656 (D. Ohio 1914), appeal dismissed, 245 U.S. 675 (1917).

154. Gamco, Inc. v. Providence Fruit & Produce Bldg., Inc., 194 F.2d 484 (1st Cir. 1952),
cert. denied, 344 U.S. 817; American Fed'n of Tobacco Growers v. Neal, 183 F.2d 869 (4th
Cir. 1950); United States v. Tarpon Sponge Exch., 142 F.2d 125 (5th Cir. 1944); United States
v. New England Fish Exch., 258 F. 732 (D. Mass 1919).

155. Silver v. New York Stock Exch., 373 U.S. 341 (1963).
156. Associated Press v. United States, 326 U.S. 1 (1945).
157. Id. at 17 n.17.
158. 410 U.S. 366 (1973).
159. Proposed municipal systems face difficulties in that they must purchase electric

power at wholesale and through existing transmission facilities. While the municipalities
could obtain wholesale power from the Bureau of Reclamation, the electricity would have to
be transmitted, or "wheeled" over lines owned by Otter Tail.
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needless litigation, and entering into restrictive sales agreements with
other utilities.

The Supreme Court, 4-3, upheld a decision against the utility. Both the
Supreme Court and the district court condemned the use of Otter Tail's
monopoly power to foreclose entrants and to obtain a competitive advan-
tage. The lower court, in a finding noted by the Supreme Court, stated that
Otter Tail had "a strategic dominance in the transmission of power in most
of its service area" which was used to foreclose potential entrants. 0°

The bottleneck theory is directly applicable to the dominant position
held by ACH's. They possess a resource, EFTS capability, which is unique
for all intents and purposes. Consequently, late comers, such as newly
chartered banks, should not be excluded. It is interesting that the spectre
of antitrust partially resulted in the recognition by the SCOPE planners
that all commercial banks in California should be entitled to participate
in the system on an equal basis.' However, their plans did not provide
for the participation of thrift institutions. The exclusion of these institu-
tions partially resulted in a high official of the Antitrust Division warning
of fair access to these computerized systems.'

The issue arises whether thrift institutions should be entitled to fair
access to ACH's. The answer should be yes. They directly compete for time
deposits with banks,'13 and in three states they compete for demand depos-
its, through the use of NOW accounts, which are the functional equivalent
of interest paying checking accounts." 4 Without ACH membership they
would face a handicap in acquiring deposits. NOW accounts are responsi-
ble for tons of paper checks in their own right, and while they could theo-
retically set up an ACH of their own, their EFTS system would be highly
limited without fair access to the ACH's. The vast bulk of the employee
deposits would be made into banks under EFTS, and so, without direct
access to these funds, thrift institutions would face a major obstacle in
acquiring deposits.

It is significant that the famous Hunt Report emphasized the import-
ance of competition between the two types of financial institutions. The
Hunt Report recommended making the two more directly competitive:

160. 410 U.S. at 377.
161. Homrighausen, supra note 149, at 1158.
162. Baker, Antitrust and Automated Banking, 40 BANKING L. J. 703 (1973); Baker,

Banking Competition in the Age of the Computer, 90 BANKING L. J. 193 (1973); Baker, Access
to Large Computer Systems, Remarks Prepared for the International Conference on Com-
puter Communication, Washington, D.C., Oct. 25, 1972.

163. See, e.g., Fort Worth Nat'l Corp. v. Federal Say. & Loan Ins. Corp., 469 F.2d 47 (5th
Cir. 1972). Thrift institutions led in such areas as computerization and automated tellers.
Their smaller size, and fewer operations, made standardization an easier task for them; less
commercial inertia was present. Their lead in technology has pushed them into more services
that compete with commercial banks. Bus. WEEK 121 (Sept. 16, 1973).

164. The states are Massachusetts, New Hampshire and New York. Some savings and
loan elsewhere offer non-interest bearing checking accounts.
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The Commission's objective . . . is to move as far as possible toward
freedom of financial markets and equip all institutions with the powers
necessary to compete in such markets."5

Numerous specific recommendations to facilitate competition were pro-
posed, but because of the controversy engendered on all sides, no legisla-
tion has passed Congress.

C. Conclusions

Certain guidelines should be established for the operation of ACH's.
Competing institutions, such as other banks or thrift institutions, should
be entitled to fair access. In addition, because of the power possessed by
ACH's, it may be necessary that they become regulated public utilities,
even though this would represent a second best solution. Inefficiencies and
structural rigidity could set in.

It will be possible to look at the experiences of other ACH's around the
country to determine operating efficiency, but their operating statistics
may not be directly comparable for a number of reasons, even if a uniform
system of accounts is used. For example, markets may be different, such
as concentrated money centers versus rural regions, rates of growth may
differ substantially, or fixed overhead may differ because of geographic
location. In addition, even if cost differences are dramatic, ACH's may not
feel the need to update and innovate in their areas if they are meeting
demand. Thus, overall service may decline.

D. Other Monopolistic Situations

An even greater number of remote access, national and regional data
processing systems are being planned to take advantage of economic and
communication breakthroughs. As with ACH's, they are frequently
industry-wide, which again raises the problem of monopoly power.

1. Airlines

An illustrative situation arose in the airline industry. It is presented here
only to show that joint ventures in computer usage are not always as
essential as we have sometimes been led to believe, and that the anti-
competitive effects may outweigh the merits of the plan.

Eleven major airlines drew up plans for a computerized reservations
system with Atar Computer Systems. The Justice Department requested
the CAB to disapprove the proposal on antitrust grounds; it labelled the
plan a group boycott. Among the provisions were agreements not to put
any other automated system or equipment on the premises of any travel

165. THE REPORT OF THE PRESIDENT'S COMMISSION ON FINANCIAL STRUCTURE & REGULATION

9 (1971).
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agent, nor to deal with any other supplier of equipment or Atar competi-
tor."" Restrictive effects included the effective loss of freedom by travel
agents to choose between competing reservation services and equipment.
Very few agents could stay in business by not dealing with these eleven
carriers. Non-participating airlines would also be effectively foreclosed
from using other equipment since few agents would want to install more
than one computer terminal. Consequently, competition among equip-
ment sellers would be virtually nil. The plan was abandoned because of
the antitrust objections. The airlines have gone their own way, thereby
proving the feasibility of individual action.

The airline experience is also extremely valuable in showing the presence
of reasonable alternatives. Cost is a consideration, but the airlines, or other
large computer users, could share time on computers or lease out their
extra time. Thus, the possibility of incremental marketing is present.'67 In
addition, it is common for companies which have acquired computer ex-
pertise to market their software and knowledge to others. Consequently,
an airline which has pioneered or developed a superior reservations system
could either keep it to itself, and thereby reap whatever competitive ad-
vantages exist, or market it to other airlines, bus lines, Amtrak, or over-
seas.

A problem may arise with having customers, such as travel agents, in-
stall several sets of communication devices, but this problem can be re-
solved through standardization and the setting of reasonable minimal per-
formance specifications, so that competing systems could interface and
suppliers could fairly compete for business.

2. Securities Industry

Not all industries are as independent as the airline industry. Several
such as banking, are interdependent because of the large volume of check
writing and loan sharings. Another business where the individual competi-
tors are highly dependent on each other for their continued success is
securities, if for no other reason than the transfer of securities between
firms.

166. N.Y. Times, Aug. 26, 1969, at 83, col. 1.
167. For example, Central National Bank of Cleveland is offering data processing services

to banks of $250 million or less in assets. The system can integrate a customer's account
records into a centralized information file, which will compile and understand the customer's
total relationship with the bank. It covers checking, savings and club accounts, overdraft
loans, and commercial and mortgage loans. Cleveland Plain Dealer, June 27, 1974, at 9E, cols.
5, 8. Chemical Bank of New York offered, at a fair profit, its check-clearing facilities to the
thrift banks in New York. N.Y. Times, June 15, 1974, at 39, col. 6. Finally, because it
possesses twice the capacity it needs in its data processing facilities, the brokerage firm of
Hornblower & Weeks-Hemphill, Noyes, Inc. is seeking additional back office business. Leh-
man Brother, Inc. and Werthein & Co., Inc. have formed a joint venture, Lewco, to handle
their back office operations. N.Y. Times, June 6, 1974, at 57, col. 1.
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As with banking, the securities industry is a major area where the impli-
cations of centralized computer operations must be resolved. The thrust
is twofold: the need for a composite tape to report completed stock transac-
tions, including a quotation system for reporting bids and offers of all
market makers of securities, and a central, computerized depository. The
ultimate goal is the creation of a single system that will process all but a
fraction of the nation's securities trading as well as a more profitable and
efficient mechanism for the transfer of securities.' 8 The structure of this
market would enable an investor to knowledgeably purchase securities
from a number of viable alternatives, assuming that the separate markets
do not merge into one. Unfortunately, these steps towards a central market
are occurring in a time of great dislocation in the securities industry, re-
flected by red ink, failing firms, mergers, the rise of negotiated rates,
depressed prices, decline of the two-tier system, and the rise of the third
market with the corresponding decline of the New York Stock Exchange.

The competitive implications are great, especially for the Big Board,
which is presently encountcring strong competition from the Third Mar-
ket. As a condition to participation, the Exchange demanded that all
trading in listed securities be executed on the exchange, which would
effectively eliminate the Third Market as a competitive mechanism. How-
ever, the Exchange entered into a compromise with the SEC whereby the
SEC would be authorized to prohibit brokers or dealers from trading listed
securities other than on national exchanges if the SEC finds such trading
is contrary to the public interest and the protection of investors.6 9 The
SEC could take lesser remedies, however, if the fairness or orderliness of
the markets for listed securities were adversely affected by third market
trading. Legislation implementing a central securities system is currently
being considered by Congress.'70

E. Observations

We will see other joint proposals for industry-wide computer joint ven-
tures in the future. In many instances, the result will be an elimination of
competition in at least one area. In judging each proposal, we should ask
if the proposal actually facilitates competition, as with a composite securi-
ties tape, or, at least, facilitates the processing of non-competitive or inter-
dependent functions such as check processing. To a certain extent the back
office operations of securities firms are proper items of competitive behav-
ior, yet all firms are dependent upon their competitors for proper process-
ing of the securities. On the other hand, if the proposal merely eliminates
an effective area of competition, such as airline reservation services, then

168. See generally Note, The Development of the Central Market System: Revolu-
tion-One Step at a Time, 3 RUrGERS J. OF COMPUTERS & LAW 232 (1974).

169. N.Y. Times, May 3, 1974, at 55, col. 3.
170. S. 2519, 93d Cong., 2d Sess. (1974).
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the proposal should be barred for antitrust reasons. In all events we should
be leery of proposed industry-wide joint ventures in areas of non-critical
industry interdependence.

VII. CONCLUSIONS

We have taken a look at the germinal problems of computer usage and
restraints of trade. Unfortunately, we have delved into an area where em-
pirical knowledge is limited. Technology is still nascent, so it is not surpris-
ing that the competitive effects have yet to receive a thorough study.
However, we know that the potential exists for antitrust problems ranging
from run of the mill per se violations to esoteric restraints. Under the
circumstances, many computer usages should be viewed carefully, and we
should always search for less restrictive alternatives that will accomplish
the same result. Consequently, when the still-nascent problems arise in
future litigation and in legislative discussions, we should make special
efforts to appraise the alternatives in light of current technology and be
willing to require changes as technology advances. The computer, with its
social and economic advantages, is moving society substantially forward,
but we must not let this progress blind us to the competitive consequences.
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