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Section 7 of the Clayton Act prohibits corporate acquisitions and mergers where the effect "may be substantially to lessen competition" ' in any
market in the country. "May be substantially to lessen competition" is the
statutory standard of illegality. On its face, the standard is less than clear.
Although some protest that the language of section 7 leaves no room for
political judgments or socio-economic predilections, 2 it is the thesis of this
paper that the standards a judge applies in determining the threshold of a
merger's illegality are enormously influenced by his personal values. The
standards applied by the judge tend to reflect how he feels about mergers
and bigness. As with most issues, there are two views.
By one view, mergers and the freedom to merge are generally in the
public interest. The freedom to merge is thought necessary to obtain optimum efficiencies, to produce best possible quality and lowest prices for
consumers, and to compete with industrial giants and foreign consortiums.
The existence of a substantial market for the purchase of firms is thought
to encourage the development of new businesses. If there is an interest in
preventing large aggregations of economic, social or political power, it is
thought, either that interest is outweighed by the values of freedom to
merge, or can be served by restrictions that will not interfere too much with
that priority.
By the other view, mergers and bigness are antagonistic to democratic
government, turning government by the people into government by a few
huge corporations whose sole concern lies in increasing their own profits.
Concentrations of economic power are thought to chill competition and to
raise barriers to entry into various markets, forming and strengthening
patterns of mutual advantage among oligopolists, and causing accommodation by smaller firms, whose survival depends upon not competing too
hard. By this view, strict prohibitions are required against aggregations of
* Partner in Simpson, Thacher and Bartlett, New York, New York. Vassar College (A.B.,
1956); New York University (LL.B., 1961). Member of State Bar of New York.
1. Section 7 provides in relevant part:
That no corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital and no corporation subject to
the jurisdiction of the Federal Trade Commission shall acquire the whole or any
part of the assets of another corporation engaged also in commerce, where in any
line of commerce in any section of the country, the effect of such acquisition may
be substantially to lessen competition, or to tend to create a monopoly. 15 U.S.C.
§18 (1964).
2. See, e.g., Handler & Robinson, A Decade of Administration of the Celler-Kefauver
Antimerger Act, 61 COLUM. L. REV. 629, 679 (1961).
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economic power. Wherever the line may be drawn, it is thought, mergers
of nonprohibited proportions will abound, and a permissive approach will
inexorably foster huge aggregations of power, the loss of human-sized business units, and the destruction of human values.
Thus, to start with, section 7 is a political statute. It calls into play the
ideology and priorities of those who apply it-who are ultimately the nine
Justices of the Supreme Court of the United States. The battle of the
philosophies ranges from the ideology of Mr. Justice Rehnquist, on the one
hand, to the ideology of the late Mr. Justice Brandeis,3 on the other; and
nearer the middle of the continuum are the ideologies of Mr. Justice Stewart, leaning toward the priority of freedom to merge, and of Mr. Justice
White, leaning toward the priority of preserving small business units.
During the years of the Warren Court, when amended section 7 was first
applied, the balance of the Supreme Court tipped toward the humanism
of Brandeis. In the last two years, since the last two of the four Nixon
appointees took their seats, the balance has shifted toward what its proponents sometimes call "economic realism."'
The humanist philosophy of the Warren Court majority predictably produced a strict enforcement approach. Relatively broad-gauged standards
were developed, substantive presumptions were made against the validity
of mergers of certain proportions, and procedural burdens were imposed in
a manner that facilitated a plaintiff's victory. The emerging approach of
the new majority of the Court stands in contrast. The new majority is
proceeding on a case-by-case basis that tends to defy generally-applicable
rules, that makes substantive presumptions in favor of the validity of the
challenged merger, and that imposes procedural burdens in a manner that
favors defendants' success. Moreover, the new majority, having a sense of
prospective substantiality far different from that of the Warren Court
majority, has raised the threshold of illegality perceptibly above that
3. Mr. Justice Brandeis sat on the Court from 1916 to 1939. Thus, he served as a Supreme
Court Justice after section 7 was enacted but before it was amended.
As to evils of corporate size, Justice Brandeis said:
I have considered and do consider that the proposition that mere bigness can not
be an offense against society is false, because I believe that our society, which rests
upon democracy, can not endure under such conditions. Something approaching
equality is essential. You may have an organization in the community which is so
powerful that in a particular branch of the trade it may dominate by mere size.
Although its individual practices may be according to rules, it may be, nevertheless,
a menace to the community. Hearings on S. Rep. 98 Before the Senate Comm. on
Interstate Commerce, 62d Cong., vol. 1, at 1167 (1911).
4. That is not to say that other schools of thought are unrealistic. What is "realistic" is a
question of judgment in itself related to basic premises. Where a merger produces substantially increased concentration in a tight oligopoly, it may be no less realistic to infer that the
leading firms gain greater power to raise prices above competitive levels than to refuse so to
infer unless prices have been raised.
5. See the statutory language set forth at note 1, supra. The plaintiff must prove prospective substantiality of the effect.
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which was the legacy of the Warren Court.
The Justices' personal, socio-political ideology is a "pure" politic. The
means used to achieve a desired result is a "methodological" politic. In
section 7 cases, the-pure politic is naturally drawn into the decisionmaking process by reason of the very ambiguities in the language of the
statute. The methodological politic is not a natural ingredient of a section
7 decision, but it is a common one. It operates by selectivity of facts,
avoidance of hard issues, gerrymandering of markets, and, more recently,
a tendency to discount the precedents.
An understanding of the politics of section 7 may produce generally
predictable results. It is no coincidence that in every case finally adjudicated and reduced to written opinion by the Warren Court under amended
section 7, the plaintiff won; and it is no coincidence that in the only two
such cases decided by the Burger Court, the defendant won.'
This article will trace and analyze the politics of section 7, particularly
in the context of the standard of illegality of mergers. First, it will consider
the meaning of the statutory standard "may be substantially to lessen
competition." Second, it will revisit selected decisions of the Warren
Court, showing the deliberate step-by-step application of section 7 to situations farther and farther removed from the pole of substantial present
restraint on actual competition and closer and closer to the pole of de
minimis future restraint on potential competition. Third, it will analyze
the two cases heard and finally determined with opinions by the new
majority, showing application of both the pure and the methodological
politic and the relationship of the decisions to the shift in the ideological
balance of the Court. Finally, the article will consider the implications of
the new majority's approach to section 7.
I.

WHAT DOES "MAY BE SUBSTANTIALLY TO LESSEN COMPETITION" MEAN?

Both the strict enforcement school and the economic realist school have
a rather clear view of the meaning of the statutory standard of illegality:
"may be substantially to lessen competition." The problem is that the
threshold of illegality, in the view of the former, is quite substantially lower
than the threshold of illegality in the view of the latter.
Economic realists would rationalize a high threshold of illegality on the
basis of the language of the statute. Strict enforcers would rationalize a low
threshold of illegality on the basis of the intent of Congress. Both approaches are somewhat illusory. The conflict between the philosophies
6. This is not to imply that the Warren Court would have held all mergers illegal, or that
the Burger Court will hold all mergers legal. Presumably, the clearest cases of either legal or
illegal mergers will never reach the High Court because in the first instance, the case will
not be brought, and in the second instance, the would-be merging parties will not press their
case to the Supreme Court. As to the cases the Court finally considers, persuasive arguments

can usually be made both ways.
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cannot be satisfactorily resolved either on the basis of what Congress said
or what it meant. The fact is that the statutory language itself is broad
and gives little aid in localizing the point of illegality on the continuum
7
from de minimis future restraint to restraint of Sherman Act proportions.
As for legislative intent, while Congress' predominant concern was to halt
the rising tide of economic concentration and to limit future increases in
the level of concentration, the formulation of the statutory language that
set the standard of illegality seemed unrelated to this concern.
A.

The Concern Of Congress And The Words Of The Statute

Section 7 of the Clayton Act was originally enacted in 1914. A principal
concern of Congress was that corporate acquisitions were threatening the
preservation of small business units and thereby ultimately threatening
economic and political liberty.
Louis D. Brandeis was among those whose testimony in favor of the bill
emphasized these concerns. Specifically rejecting the assumption that efficiency comes with increase in size, he said:
The tendency to create large units is great, not because larger units tend
to greater efficiency, but because the owner of a business may make a
great deal more money if he increases the volume of his business tenfold,
even if the unit profit is in the process reduced one-half. It may, therefore,
be for the interest of an owner of a business who has capital, or who can
obtain capital at a reasonable cost, to forfeit efficiency to a certain degree,
because the result to him, in profits, may be greater by reason of the
volume of the business.'
While concentration and bigness were perceived as general evils, the
holding company was perceived as a particular evil. Corporations were
buying large portions of stock of their competitors, often without the consent or even the knowledge of the owners of the stock. The bill was particularly designed to curb the existence of such corporations, formed to hold
or acquire the stock of competitors.'
As first introduced, the bill would have forbidden stock acquisitions
where the effect "is to substantially lessen competition" between the acquiring and acquired corporations or to tend to create a monopoly. In the
course of legislative consideration, the words "may be" were substituted
for the word "is" because it was thought that "is" made the Clayton Act
weaker than the Sherman Act.10 The resulting statute prohibited any cor7. The Sherman Act prohibits contracts, combinations and conspiracies in restraint of

trade. 26 Stat. 209 (1890), as amended, 15 U.S.C. §1 (1964). Section 7 of the Clayton Act
was designed to nip incipient restraints in the bud.
8. Hearings on S. Rep. 98 Before the Senate Comm. on Interstate Commerce, 62d Cong.,
vol. 1, at 1147 (1911).
9. H.R. REP. Nos. 533, 627, 63rd Cong., 2d Sess. (1914); 51 CONG. REC. 14,226 (1914)
(remarks of Senator Reed), 14,314-16 (1914) (remarks of Senator Cummins).
10. 51 CONG. REC. 14,464 (1914).
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poration from acquiring stock of any other corporation where the effect
"may be to substantially lessen competition" between the acquiring and
acquired corporations, or to tend to create a monopoly."
In the years after enactment of this statute in 1914, it became apparent
that the statute was not sufficient to check the wave of acquisitions. The
proscriptions of section 7 were avoided by asset acquisitions, since the
statute applied only to acquisitions of stock. The Federal Trade Commission was among the first to recognize the "assets loophole" and to advocate
an amendment that would close it. It hoped thereby to halt the trend
toward economic concentration and thus to preserve the "economic and
political freedom" of the country.
The Federal Trade Commission issued a report in 1947 that became a
seminal document in support of a strengthened section 7. In this report,
the FTC decried dramatic increases in corporate acquisitions. Implicitly,
it assumed that plugging the asset loophole would alone, without revision
of the statutory standard of illegality, reverse the trend. The FTC identified all three types of acquisition-horizontal, vertical and conglomerate-as "contribut[ing] to the increase of economic concentration and to
the decline of competition."' 3
Supporters of the amendment urged, with the FTC, that the stricter law
was necessary to stop the growing trend toward economic concentration.
They viewed large corporate combinations as "dooming free enterprise,''4
and they feared that the trend towards concentration was moving "toward
its full fruition in some form of monopolistic industry and strongly central11. Clayton Act §7, ch. 323, §7, 38 Stat. 731 (1914) (emphasis added).
12. See REPORT AND COMMENT OF THE FEDERAL TRADE COMMISSION ON H.R. 2357, at 3
(1945), quoted in D. MARTIN, MERGERS AND THE CLAYTON AcT 227 (1959).
13.
FTC, THE PRESENT TREND OF CORPORATE MERGERS AND ACQUISITIONS (1947), included
in Hearingson H.R. 515 Before Subcomm. No. 2 of the House Comm. on the Judiciary, 80th
Cong., 1st Sess., ser. 3, at 300-17 (1947).
In a 1948 FTC report, the perceived evils of conglomerate acquisitions were explained as
follows:
[Tihere is present in most conglomerate acquisitions a simple drive to obtain
greater economic power. With the economic power which it secures through its
operations in many diverse fields, the giant conglomerate corporation may attain
an almost impregnable economic position. Threatened with competition in any one
of its various activities, it may sell below cost in that field, offsetting its losses
through profits made in its other lines-a practice which is frequently explained as
one of meeting competition. The conglomerate corporation is thus in a position to
strike out with great force against smaller business in a variety of different industries. As the Commission has previously pointed out, there are few greater dangers
to small business than the continued growth of the conglomerate corporation.
REPORT OF THE FEDERAL TRADE COMMISSION ON THE MERGER MOVEMENT: A SUMMARY REPORT

59 (1948) (footnotes omitted).
14. Hearingson H.R. 515 Before Subcomm. No. 2 of the House Comm. on the Judiciary,
80th Cong., 1st Sess., ser. 3, at 7 (1947) (testimony of Senator Kefauver).
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ized government."' 5 Proponents of the amendment were concerned not
merely with the economic effect of such concentrations but with the political ramifications as well.'"
Opponents of the amendment argued that revision was unnecessary
since, they said, corporate acquisitions had played only a minor role in
increasing concentration and the Sherman Act was entirely adequate to
7
deal with such mergers as were against the public interest.
Through much of this debate-which centered overwhelmingly on the
need to halt the merger movement and limit increases in economic concentration-the statutory standard of illegality was unchanged from its 1914
form. That is, the language of the bill prohibited acquisitions (now asset
as well as stock) where the effect may be substantially to lessen competition between the combining corporations. Ultimately the standard was
changed to delete the "between" test and to substitute the "market" test.
But when the change was made, it came about not to increase the universe
of prohibited mergers, but to lessen it. The change resulted from concern
that the law-once asset acquisitions were included in its prohibitions-would prevent all consolidations of competitors, no matter how
small." Thus, it is difficult to support the argument that the statutory
language comprising the standard of illegality was specifically designed to
halt the merger movement and to stop economic concentration, as opposed
to the more general argument that Congressional purpose was to do so. The
amendment to section 7-known as the Celler-Kefauver Amendment-was
adopted on December 29, 1950.'1
B.

Construing The Statute To Effectuate Congress' Intent

There is no doubt that the predominant expressed purpose of Congress
in adopting the Celler-Kefauver Amendment was to halt the tide of corporate consolidations and thus to limit increasing concentration of the assets
of business in the hands of a decreasing number of large firms. Less clear
is how the language of the statute was designed to achieve this result. A
prohibited acquisition is one whose effect "may be substantially to lessen
15. Id. at 13 (testimony of FTC Commissioner Freer).
S. REP. No. 1775 81st Cong., 2d Sess. 3 (1950), accompanying H.R. 2734, explicitly stated:
The purpose of the proposed bill, H. R. 2734, is to limit future increases in the level
of economic concentration resulting from corporate mergers and acquisitions.
See also H.R. REP. No. 1191, 81st Cong., 1st Sess. 2-3 (1949).
16. E.g., REPORT OF THE FEDERAL TRADE COMMISSION ON THE MERGER MOVEMENT, note 13
supra, at 68-69; Hearings on H.R. 988, 1240, 2006 and 2734 Before Subcomm. No. 3 of the
House Comm. on the Judiciary, 81st Cong., 1st Sess. 27 (1949) (testimony of Asst. Attorney
General Bergson).
17. Hearings on H.R. 2734 Before a Subcomm. of the Senate Comm. on the Judiciary,
81st Cong., 1st Sess. 173 (1949) (testimony of Senator Montague); S. REP. No. 1775, 81st
Cong., 2d Sess. 11 (1950) (minority views of Senator Donnell on H.R. 2734).
18. Hearings on H.R. 515, note 14 supra, at 22-23, 115-19 (1947).
19. The relevant part of the Celler-Kefauver Amendment is quoted in note 1, supra.
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competition." The statute does not mention concentration. A statute
should of course be read, where possible, to effectuate the expressed purpose of the legislature. Therefore, it was the obligation of the judiciary to
reconcile Congress' purpose with Congress' words, to the extent that this
could fairly be done.
There are three ways in which the judiciary might have given credence
to Congress' purpose. First, it might have equated increasing concentration
with lessening competition. Second, it might have correlated increasing
concentration with lessening competition. Third, it might have used Congress' purpose as the touchstone in determining the meaning of "may be
substantially" in construing the words "may be substantially to lessen
competition."
The first alternative would postulate that lessening competition in a
market and increasing concentration mean the same. This alternative may
be ruled out as not logical. If, for example, Reynolds Metals (producer of
aluminum) buys Arrow Brands (producer of florist aluminum foil), this
may substantially lessen competition in florist aluminum foil2 1 even without increasing concentration. If Procter & Gamble acquires Clorox, this
may substantially lessen competition in household liquid bleach2' without
increasing concentration. Lessening of competition and increasing concentration simply do not mean the same thing.
The second alternative would postulate that lessening competition subsumes increasing concentration. The proposition is that any acquisition
that substantially increases concentration (in any segment of business) (a)
necessarily, or (b) most probably, is an acquisition that may substantially
lessen competition in a market. Thus, it is thought by some that any
merger of very large companies, even companies operating in different
markets, particularly where such companies are very large firms and are
dominant firms or market leaders in one or more markets, would probably
have an inherent chilling effect on competition in one or more markets as
a result of the size, power, financial flexibility and resulting leverage of the
combined firm. It is feared that such a combination, if permitted, will
trigger or at least invite similar large-firm mergers, leading to even more
pervasive chilling of competition and the ultimate attrition of small and
middle-sized firms.
This is a view that emerged more and more clearly and persistently from
the opinions of Justices Black and Douglas. It is a view that draws upon
the pure politic of the humanist school; much of it based on intuitive rather
than objective proof.
While alternatives one and two above relate to construction of the words
"lessen competition," the third alternative would focus, instead, on the
threshold of prospective substantiality. Congress said little about what it
meant by the words "may be substantially." It did say that "may be" was
20.
21.

See Reynolds Metals Co. v. FTC, 309 F.2d 223 (D.C. Cir. 1962).
See FTC v. Procter & Gamble Co., 386 U.S. 568 (1967).
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language of incipiency; that the statute was intended to bar mergers not
prohibited by the Sherman Act, before the restraint could occur; but that
the statute was not intended to reach ephemeral possibilities and would
bar only those acquisitions where there was a reasonable probability of a
future substantial lessening of competition."2
These parameters provide only a general guide to construction of the
words "may be substantially." There is a long continuum stretching between ephemeral possible restraint and Sherman Act violation, and somewhere on it lies the hypothetical point at which a merger becomes illegal.
It was of course proper for the Justices to look to Congressional purpose
for guidance in locating that point; and they did.
Referring time and again to legislative history, the Warren Court implicitly decided that section 7 was to have as broad a sweep as possible. Thus,
it resolved questions of substantiality in favor of the plaintiff; and on the
continuum between mere possibility and Sherman Act violation it localized the threshold of violation closer to the former than the latter.
II.

THE LEGACY OF THE WARREN COURT

A.

An Overview

The Warren Court heard and decided 12 Government cases charging
violations of amended section 7, and in every one of those cases in which
the Court finally disposed of the issue of liability, it held for the plaintiff.
Starting with proscription of a merger both horizontal and vertical, but in
a fragmented and competitive market and involving small market shares,"
the Court moved on to invalidate a merger of competitors in a regulated
industry;" to invalidate a near-monopolist's acquisition of an important
competitor in a highly concentrated, regulated market; 25 to invalidate a
large competitor's acquisition of a small one;26 to invalidate a consolidation
between two large firms in different industries that competed in some
respects and had the potential to compete in others;27 and to hold that a
joint venture of two companies not previously operating in a concentrated
market may violate the merger law if both companies would otherwise
have entered the market independently or if one would have done so while
the other remained a potential entrant on the wings of the market.2s It
invalidated a merger of retail supermarket chains, each with a small share
of their fragmented and competitive market. 29 It invalidated a very large
22.
23.
24.
25.
26.
27.
28.
29.

S. REP. No. 1775, 81st Cong., 2d Sess. 6 (1950).
Brown Shoe Co. v. United States, 370 U. S. 294 (1962).
United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963).
United States v. El Paso Natural Gas Co., 376 U.S. 651 (1964).
United States v. Aluminum Co. of America, 377 U.S. 271 (1964).
United States v. Continental Can Co., 378 U.S. 441 (1964).
United States v. Penn-Olin Chem. Co., 378 U.S. 158 (1964).
United States v. Von's Grocery Co., 384 U.S. 270 (1966).
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firm's product-extension acquisition of the dominant firm in a highly concentrated consumer market." It held that a bank merger offended section
7's proscriptions even though the acquired bank was losing its market
share and was "stagnant and floundering." 3' As to burdens and procedures,
it adopted rules of presumptive illegality where the merging firms would
hold an "undue" share of the market32 and where the merger created a
market structure conducive to restraints;33 and it all but eliminated the
Government's burden to prove the parameters of the relevant market. 4
One considers, on reading the opinion of the Court by Mr. Justice Black
in United States v. Von's Grocery Co.,"3 that members of the Warren Court
majority may have construed section 7 as prohibiting all mergers except
those that might "be defended on the ground that one of the companies
was about to fail or that the two had to merge to save themselves from
'3
destruction by some larger and more powerful competitor.
B.

Brown Shoe: The Cornerstone Of Amended Section 7

The first opinion handed down by the Supreme Court under amended
section 7 was the seminal opinion in Brown Shoe Co. v. United States."
There, the Supreme Court unanimously held, in 1962, that Brown Shoe
Company's merger with G. R. Kinney Co. violated section 7.
Brown Shoe Co. was the fourth largest manufacturer of shoes in the
country. It manufactured about 4% of the country's shoes. It owned or
controlled through franchise agreements less than 2% of the nation's 70,000
retail outlets. By volume of wholesale and retail shoe sales combined, it
ranked third.
G. R. Kinney Co. manufactured less than .5% of the nation's shoes. It
operated more than 350 retail outlets and accounted for approximately
1.2% of all national retail shoe sales by dollar volume. Kinney was the 12th
largest shoe manufacturer and the 8th largest shoe retailer in the country.
The shoe industry was highly fragmented. The four largest firms manufactured about 23% of the output. Combined, Brown-Kinney manufactured 4.5% of the national output of shoes, and was the third largest in the
country. The top-firm concentration ratios in shoe manufacturing had decreased in the years before the acquisition.
At the retail level there were various metropolitan areas in which Brown
and Kinney both operated stores. Their combined shares of selected local
30. FTC v. Procter & Gamble Co., 386 U.S. 568 (1967).
31. United States v. Third Nat'l Bank in Nashville, 390 U.S. 171 (1968).
32. United States v. Continental Can Co., 378 U.S. 441 (1964); United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963).
33. See FTC v. Consolidated Foods Corp., 380 U.S. 592 (1965).
34. United States v. Pabst Brewing Co., 384 U.S. 546 (1966).
35. 384 U.S. 270 (1966).
36. 384 U.S. at 277 (footnote omitted).
37. 370 U.S. 294 (1962).
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retail markets ranged from 5% to 57%. The number of independent retail
shoe stores was decreasing, and the number of large chain stores was in38
creasing.
In 1956 Brown acquired Kinney. The district court held the merger
illegal, and Brown appealed. The Supreme Court affirmed.
Chief Justice Warren wrote the opinion of the Court, which contained
double signals about the direction of section 7. The Court reviewed at
length the legislative history of the 1950 amendment, emphasizing:
The dominant theme pervading congressional consideration of the 1950
amendments was fear of what was considered to be a rising tide of economic concentration in the American economy.39
The Court noted Congress' desire to protect small, local business, even at
the occasional cost of lost efficiencies:
[W]e cannot fail to recognize Congress' desire to promote competition
through the protection of viable, small, locally owned businesses. Congress
appreciated that occasional higher costs and prices might result from the
maintenance of fragmented industries and markets. It resolved these competing considerations in favor of decentralization."
The Court noted that section 7 was intended to nip in the bud incipient
restraints on competition, but added that the statute was not intended to
bar mergers that held out only an ephemeral possibility of future restraint." It stated that statistics showing market share and concentration
were of great significance, but added that the merger "had to be functionally viewed, in the context of its particular industry."
[O]nly a further examination of the particular market-its structure,
history and probable future-can provide the appropriate setting for judging the probable anticompetitive effect of the merger. 2
With respect to the vertical aspects of the merger, which could at most
foreclose 1.6% of retailers' needs for shoes, the Court said: "no merger
between a manufacturer and an independent retailer could involve a larger
potential market foreclosure." 43 All Justices agreed that the vertical implications condemned the merger.
As for horizontal aspects, all Justices except Mr. Justice Harlan agreed
that these, too, indicated invalidity. The Court gave four reasons for holding the combination illegal on horizontal grounds. First,
38. Id. at 301.
39. Id. at 315.
40.

Id. at 344.

41.

Id. at 322 n.37.

42.
43.

Id. at 321-22 n.38.
Id. at 331-32.
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[ilf a merger achieving 5% control were now approved, we might be
required to approve future merger efforts by Brown's competitors seeking
similar market shares."
Second, Brown, through its strength as a chain, could insulate selected
outlets from competition in particular locations, and alter styles in a manner making it difficult for independents to compete. Third, Brown-Kinney
as an integrated manufacturer would have undue advantages over unintegrated firms, including advantages that inhere in economies of scale.
Fourth, there was a trend toward concentration among retail firms, and the
Court felt compelled to halt this trend in its incipiency.
Hindsight gives us the perspective to see that Brown Shoe, like the
Roman god Janus, had two faces. While on the one hand Chief Justice
Warren had stressed Congress' desire to halt concentration and to preserve
small, locally-owned business-appealing to proponents of strict enforcement-on the other hand he had tempered the significance of statistics and
structure with language suggesting extensive case-by-case analysis, appealing to those whose priorities lay with the freedom to merge. The former
suggested a pragmatic approach designed to carry out the mandate against
economic concentration. The latter suggested a restrained approach designed to limit only those mergers that promised, measurably and significantly, to lessen competition.
Perhaps, as the Honorable Thomas E. Kauper (then Professor Kauper)
stated, the Brown Shoe opinion was a work of "judicial statesman[ship]."
It was "the first major decision under the amended section 7, [and] its
widespread acceptance by the bar and the business community was essential to the anti-merger movement."45 Perhaps, instead, it was a work of
judicial compromise, so written to win the unanimity of the Court. Whatever the reason, the opinion "contains something for everyone.""
If one wondered which of the faces of Brown Shoe reflected the perspective of the future, one might have guessed the answer from the Court's
application of its own principles. The Brown-Kinney merger was held unlawful even though the share of the market foreclosed was only 1.2%, the
companies' combined market share in manufacturing was only 4.5%, concentration among the leading manufacturers was decreasing, and the retail
market was fragmented and highly competitive. As Mr. Kauper astutely
observed in 1968, Brown Shoe "perhaps remains the most radical of the
antimerger rulings." 7
44. Id.at 343-44.
45. T. Kauper, The 'Warren Court'andthe Antitrust Laws: Of Economics, Populism and
Cynicism, 67 MIcH. L. REV. 325, 329 (1968). The opinion did get widespread acceptance. See,
M. HANDLER, TWENTY-FIVE YEARS OF ANTITRUST 477-89 (1973).
e.g.,
46. Id.
47. Id.at 326.
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The Evolution Of A Strong Enforcement Approach

As we know, the Supreme Court in the Warren years was to pick up and
develop only the strong-enforcement thread of Brown Shoe. A review will
be made here of selected Warren Court cases chosen for their reflection of
the Warren Court ideology and their pertinence to issues already addressed
by the Burger Court.
1.

PhiladelphiaNational Bank

After Brown Shoe, the Supreme Court decided United States v. Philadelphia National Bank.4" Philadelphia National Bank (PNB) proposed to
merge with Girard Trust Corn Exchange. PNB was the second largest
commercial bank in the four-county Philadelphia area; Girard was the
third, and the resulting bank would have been first. The combined bank
would have held 36% of banking assets and of deposits. The market was
concentrated; five competitors controlled 78% of banking assets.
The crucial question of the case was whether section 7 applied at all to
bank mergers. The peculiar wording of the statute suggested that it did
not; but the issue was resolved in favor of the Government."
A second important question was immunity and primary jurisdiction.
Commercial banks were then regulated by the Bank Merger Act of 1960,
and the appropriate banking agencies had approved the merger. The Court
rejected immunity as a defense, held primary jurisdiction inapplicable,
50
and held the antitrust laws fully applicable to banks.
A third defense was that the combined bank would be better able to
compete with New York banks in the large loan market, that the merger
would facilitate creation of an adequate foreign department, and that the
resulting bank could attract new industry to Philadelphia. The Court held
that countervailing benefits may not be considered.
Carrying forward the strong enforcement thread of Brown Shoe, the
Court in PhiladelphiaNational Bank, by Mr. Justice Brennan, articulated
a rule for simplification of proof in horizontal cases:
This intense congressional concern with the trend toward concentration
48. 374 U.S. 321 (1963).
49. Section 7, as enacted in 1914, prohibited only stock acquisitions with the proscribed
effect. Amended section 7 prohibited such stock acquisitions, and such asset acquisitions by
corporations subject to the jurisdiction of the Federal Trade Commission. Banks are not
subject to the jurisdiction of the Federal Trade Commission. The Court noted that mergers
fit neither the category of stock acquisitions nor the category of asset acquisitions perfectly,
It said that mergers were picked up by a reading of those two categories together. Since
mergers were brought within the purview of section 7 by something other than the asset
acquisition clause, bank mergers were held not excluded by the jurisdictional limitation
attached to that clause.
50. The law was amended in 1966 to provide merging banks with a limited defense to
antitrust violations. See note 74, infra.
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warrants dispensing, in certain cases, with elaborate proof of market
structure, market behavior, or probable anticompetitive effects. Specifically, we think that a merger which produces a firm controlling an undue
percentage share of the relevant market, and results in a significant increase in the concentration of firms in that market, is so inherently likely
to lessen competition substantially that it must be enjoined in the absence
of evidence clearly showing that the merger is not likely to have such
anticompetitive effects."

The Court reversed a judgment for defendants and remanded with instructions that the merger be enjoined.2.

El Paso

In the next term, four merger cases came before the Court. The first of
these was United States v. El Paso Natural Gas Co. 5 El Paso was the sole
out-of-state supplier of natural gas in California. Pacific Northwest Pipeline Corporation was the only other major interstate pipeline company
west of the Rocky Mountains. El Paso acquired Pacific Northwest.
The California natural gas market was highly concentrated. The bulk of
the business was transacted under long-term contracts with large utilities
and distributors, and there were only two significant wholesale purchasers.
Moreover, Commission approval of sales contracts was a condition precedent to constructing pipelines; and pipelines were so expensive that a seller
needed long-term contracts for the sale of gas to justify them. As a practical matter, new competition was limited to competition for incremental
demand, which was considerable.
In 1956, the year before the merger, Pacific Northwest had attempted
to enter the California market. It competed with El Paso for business of
Southern California Edison, offering to supply gas to Edison on considerably better terms than El Paso had offered.54 But Pacific Northwest was an
unsuccessful bidder. Although it tried to break into the California market,
it failed. Further, it had in the past failed to get Commission approval to
build a pipeline into California, and as the district court found, it did not
have the financial resources necessary to build and maintain such a pipeline.
After El Paso acquired Pacific Northwest, the Government sued, and the
51. 374 U.S. at 363.
52. Mr. Justice White took no part in the decision of the case. Mr. Justice Harlan, joined
by Mr. Justice Stewart, dissented on the ground that §7 was inapplicable to bank mergers.
Mr. Justice Goldberg filed a separate memorandum, agreeing with the dissenting Justices
that §7 was inapplicable but noting that he found a substantial Sherman Act issue in the
case.
53. 376 U.S. 651 (1964).
54. As a result of Pacific Northwest's offers to supply Edison, El Paso was obliged to
accept from Edison a price 25% less than its original offer.
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district court upheld the-merger. The Supreme Court reversed and di5
rected the district court to order divestiture without delay. 1
3.

Alcoa, Continental Can, And Penn Olin

Later the same term, in June of 1964, the Supreme Court invalidated
Alcoa's acquisition of Rome Cable Corp. and Continental Can's acquisition
of Hazel-Atlas Glass Co., and it reversed and remanded a district court
judgment that had upheld a joint venture between Pennsalt and Olin
Mathieson. In United States v. Aluminum Company of America,56 Alcoa
was the leading producer of aluminum conductor, with 27.8% of the market; Rome had 1.3% of the market. The market was highly concentrated,
and there were a diminishing number of independents.
Holding the acquisition invalid, the Court, by Mr. Justice Douglas, referred to the legislative history of the 1950 amendment: its objective was
to prevent accretions of power which " 'are individually so minute as to
make it difficult to use the Sherman Act test against them.' , Quoting
from a prior opinion, the Court said:
"[If concentration is already great, the importance of preventing even
slight increases in concentration and so preserving the possibility of eventual deconcentration is correspondingly great.""8
Among other things, said the Court, Alcoa's acquisition of Rome eliminated a significant though small competitor, inviting parallelism instead
of competition. It said:
It would seem that the situation in the aluminum industry may be oligopolistic. As that condition develops, the greater is the likelihood that
parallel policies of mutual advantage, not competition, will emerge. That
tendency may well be thwarted by the presence of small but significant
competitors. . . . Preservation of Rome, rather than its absorption by one
of the giants, will keep it "as an important competitive factor . .. ."
Rome seems to us the prototype of the small independent that Congress
aimed to preserve by § 7.59
In United States v. Continental Can Co.,

0

the country's second largest

55. Mr. Justice Harlan concurred with the Court's decision on the merits, but dissented
from its peremptory ordering of divestiture. He would have remanded the case to the district
court for the fashioning of relief.
Mr. Justice White took no part in the decision.
56. 377 U.S. 271 (1964).
57. Id. at 280.
58. Id.at 279.
59. Id. at 280-81. Justices Stewart, Harlan and Goldberg dissented. They would have
included copper in the line of commerce because of its competition with aluminum. They
would have separated bare aluminum from insulated aluminum on the ground that the two
were not competitive.

60. 378 U.S. 441 (1964).
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producer of metal containers had acquired Hazel-Atlas Glass Co., the third
largest producer of glass containers. In the inter-industry glass-and-metal
container market, Continental Can had a 21.9% market share and HazelAtlas had a 3.1% share, giving the combined company 25%. Continental
Can ranked second in this inter-industry market both before and after the
acquisition. The market was concentrated; six firms held more than 70%.
The district court dismissed the case after trial. It found no evidence of
active competition between glass and metal containers and no adverse
effect on competition.
The Supreme Court, by Mr. Justice White, reversed and held the acquisition illegal. It found sufficient competition between glass and metal containers to warrant treating them as a market. So viewed, the combined
market share (25%) was so large that it "approach[ed] that held presumptively bad in United States v. PhiladelphiaNational Bank," allowing
the Court to dispense with "elaborate proof of market structure, market
behavior and probable anti-competitive effects . . . in view of §7's design
to prevent undue concentration."'" The Court said that the merger, by
removing Hazel-Atlas as an independent factor, would give Continental
Can "the power to guide the development of Hazel-Atlas consistently with
Continental's interest in metal containers,"" thus assuring that the companies would not compete even though they had the potential to do so. The
acquisition "cannot help but diminish the likelihood of Hazel-Atlas realizing its potential as a significant competitor in either [glass or metal]." 3
Moreover, the acquisition was held likely to trigger mergers of other companies seeking the same advantages. 4
The Penn-Olin case"5 was the Court's first joint venture case under the
Clayton Act. It is remarkable for the Court's holding that entry by a joint
venture into a market new to both joint venturers may, despite the new
entry, violate section 7 if either both joint venturers would otherwise have
entered the market alone or one would have entered and the other would
have remained in the wings threatening to enter. The market-sodium
chlorate in the Southeast-was very highly concentrated, and both Pennsalt and Olin Mathieson had the resources and capability of independent
entry. The Court's principal concern was to preserve potential competition
in an imperfectly competitive market. Defining what has become known
as the "wings effect" of a potential entrant, the Court said:
61. Id.at 458.
62. Id.at 463.
63. Id.at 465.
64. Mr. Justice Goldberg wrote a concurring opinion. Mr. Justice Stewart joined in a
dissenting opinion by Mr. Justice Harlan. The dissenting Justices excepted both to the
Court's market definition and to its "short-cut" market-share approach in determining the
acquisition's effect on competition.
65. United States v. Penn-Olin Chem. Co., 378 U.S. 158 (1964).
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[plotential competition . . . as a substutute for . . . [actual competition] may restrain producers from overcharging those to whom they sell
or underpaying those from whom they buy. . . . Potential competition,
insofar as the threat survives [as it would have here in the absence of
Penn-Olin], may compensate in part for the imperfection characteristic
of actual competition in the great majority of competitive markets ...
The existence of an aggressive, well equipped and well financed corporation engaged in the same or related lines of commerce waiting anxiously
to enter an oligopolistic market would be a substantial incentive to competition which cannot be underestimated."6
4.

Von's

The cases that followed in the next decade repeated the same themes.
Von's Grocery Company's acquisition of Shopping Bag Food Stores, resulting in the second largest retail grocery supermarket chain in Los Angeles,
was held unlawful. 7 The sales of the combined firm represented 7.5% of
the market. The market was competitive and fragmented, but there had
been a marked decline in the number of independent, small firms. Mr.
Justice Black wrote, for the Court:
It is enough for us that Congress feared that a market marked at the same
time by both a continuous decline in the number of small businesses and
a large number of mergers would slowly but inevitably gravitate from a
market of many small competitors to one dominated by one or a few
giants, and competition would thereby be destroyed."
5.

Pabst

Two weeks later the Supreme Court decided United States v. Pabst
Brewing Co.,6" which is notable for its near-elimination of a plaintiff's
burden to prove the parameters of a relevant market. Pabst, the nation's
tenth largest brewer, acquired Blatz, the nation's eighteenth largest
brewer. In Wisconsin, Pabst ranked fourth and Blatz ranked first. In the
three-state area of Wisconsin, Illinois and Michigan, Pabst ranked seventh
and Blatz ranked sixth. The merger produced the fifth largest brewer in
the country and the second largest in the three-state area, and the combined firm of course continued Blatz's number one rank in Wisconsin.
There was a trend toward economic concentration.
The district court held that the Government had not shown that either
66. Id. at 174. Mr. Justice White dissented without opinion. Mr. Justice Harlan dissented,
believing that the judgment dismissing the case should have been affirmed. Justices Douglas
and Black dissented, believing that the Court should have declared the joint venture illegal.
67. United States v. Von's Grocery Co., 384 U.S. 270 (1966).
68. Id. at 278. Mr. Justice Stewart, joined by Mr. Justice Harlan, dissented. Mr. Justice
Fortas took no part in the case.
69. 384 U.S. 546 (1966).
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Wisconsin or the three-state area was a relevant geographic market, and
that it had not proved the proscribed effect in the national market. It
dismissed the case after trial.
The Supreme Court reversed and remanded. Mr. Justice Black, speaking for the Court, found the evidence sufficient to show a violation of
section 7 in each and all of the three relevant geographic markets. He said
the district court erred in thinking that the Government must "show a
,relevant geographic market' in the same way the corpus delicti must be
proved to establish a crime." ' It is enough to show that the effect of the
merger may be substantially to lessen competition "in any section of the
country":
Congress did not seem to be troubled about the exact spot where competition might be lessened; it simply intended to outlaw mergers which threatened competition in any or all parts of the country. Proof of the section of
the country where the anticompetitive effect exists is entirely subsidiary
to the crucial question in this and every §7 case which is whether a merger
may substantially lessen competition anywhere in the United States.'
Mr. Justice Black emphasized once again Congress' intent to halt the
rising tide of concentration in American business, and Congress' "premise
that mergers do tend to accelerate concentration in an industry."
Many believe that this assumption of Congress is wrong, and that the
disappearance of small businesses with the correlative concentration of
business in the hands of a few is bound to occur whether mergers are
prohibited or not. But is is not for the courts to review the policy decision
of Congress that mergers which may substantially lessen competition are
forbidden .... 11
6.

Procter & Gamble

The Court decided FTC v. Procter & Gamble Co.13 in 1967, and it used
this occasion for further exploration of the effects of corporate size in intimidating small rivals and discouraging new entrants. Procter & Gamble was
the nation's largest producer of soaps, detergents and cleansers. It produced 54.4% of all packaged detergents sold in the United States. It was a
huge company with annual sales of more than one billion dollars. It spent
enormous amounts of money on advertising and promotion.
Procter & Gamble acquired Clorox, the leading manufacturer and only
national seller of household liquid bleach. Clorox accounted for 48.8% of
70. Id. at 549.
71. Id. at 549-50.
72. Id. at 552. Separate concurring opinions were written by Justices White, Harlan, and
Douglas. Justice Fortas joined in the opinion by Justice White. Justice Stewart joined in the
opinion by Justice Harlan.
73. 386 U.S. 568 (1967).
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the household liquid bleach market. Its closest competitor was Purex, with
15.7% of sales. Two hundred small local producers occupied 20% of the
market. Clorox's liquid bleach was chemically identical with that of its
rivals, but was heavily promoted and sold at a premium price.
The Court, by Mr. Justice Douglas, feared the intimidation that might
result from Procter & Gamble's deep pocket, and, as well, the effect of
eliminating Procter & Gamble's moderating influence from the edge of the
market. It said:
[TIhe substitution of the powerful acquiring firm for the smaller, but
already dominant, firm may substantially reduce the competitive structure of the industry by raising entry barriers and by dissuading the smaller
firms from aggressively competing. . . . The liquid bleach industry was
already oligopolistic before the acquisition, and price competition was
certainly not as vigorous as it would have been if the industry were competitive. Clorox enjoyed a dominant position nationally, as its position
approached monopoly proportions in certain areas. . . . The interjection
of Procter into the market considerably changed the situation. There is
every reason to assume that the smaller firms would become more cautious in competing due to their fear of retaliation by Procter. It is probable
that Procter would become the price leader and that oligopoly would
become more rigid.
[A] new entrant would be much more reluctant to face the giant
Procter than it would have been to face the smaller Clorox. 74
Those Justices taking part in the decision 75 unanimously held that Procter & Gamble's acquisition of Clorox was illegal.
7.

Third National Bank

In the following year the Supreme Court decided United States v. Third
National Bank in Nashville.71 In that case the Court expressed continuing
concern that the antitrust laws be strictly applied even in the regulated
banking industry, and even though the acquired firm was losing ground.
The Third National Bank in Nashville was the second largest commercial
bank in Davidson County, Tennessee. It held 33.6% of commercial banking
assets in Davidson County. Nashville Bank & Trust Co. was the fourth
largest commercial bank in the county. It held 4.8% of the assets. Third
National Bank and Nashville Bank merged, producing the top-ranking
commercial bank in the market, with a market share of 38.4%. The market
was highly concentrated, with the share of the three largest banks going
from 93% before the merger to 98% thereafter.
74.

Id. at 578-79 (footnote omitted).

75.

Justices Stewart and Fortas did not take part in the consideration of the case.

76.

390 U.S. 171 (1968).
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In the years before the merger, Nashville Bank's market share had declined. "[Ilt was a stagnant and floundering bank."" Key members of its
management were old and had retired. Salaries were low. "Essentially,
Nashville Bank was not aggressive or efficient, and it had stopped growing,
so that it could not open branches (it had only one) or embark on a correspondent banking program."78 Nevertheless, it showed profits.
The district court concluded that the merger would not substantially
lessen competition, and that, under a defense provided by the Bank
Merger Act of 1966, any anticompetitive effects would be outweighed by
the convenience and needs of the community.
The Supreme Court, by Mr. Justice White, reversed. It held that the
merger violated section 7's proscriptions, and it remanded the case for a
redetermination whether the Bank Merger Act defense of convenience and
needs was met." The Court found in the 1966 Act "no intention to adopt
an 'antitrust standard' for bank cases different from that used generally
in the law;" ' 0 and it found nothing in the record to conclude that the
Nashville Bank was a failing company and thus eligible for application of
the failing company defense.
Even under the defense expressly provided by the Bank Merger Act, the
Court gave the bank no benefit of the doubt. The Court held that the
statutory defense would save a merger otherwise violative of section 7 only
if defendants proved that the merger was "essential to secure this net gain
to the public interest."'" Defendants must prove not only that the merger
would produce a better bank that could render better banking services, and
not only that such gains outweighed the anticompetitive detriment of the
merger, but also that these gains were unattainable by other means. Otherwise, "the benefits of competition, acknowledged by Congress, would be
2
sacrificed needlessly.
8.

Citizen Publishing

The stringent demands of the failing company defense were expressed
more fully the following year in Citizen Publishing Co. v. United States. 3
There, the Court held violative of both the Sherman Act and the Clayton
77. Finding by district court; noted by Supreme Court, 390 U.S. at 175.
78. Id. at 176.
79. The statutory defense is that the anticompetitive effects of the proposed transaction
are clearly outweighed in the public interest by the probable effect of the transaction in
meeting the convenience and needs of the community to be served. 12 U.S.C. §1828(c)(5)(B),
(7)(b) (1964).
80. 390 U.S. at 182 (footnote omitted).
81. 390 U.S. at 189.
82. Id. Mr. Justice Harlan, joined by Mr. Justice Stewart, wrote a separate opinion
concurring in the remand. Justices Fortas and Marshall took no part in the decision.
83. 394 U.S. 131 (1969).
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Act a joint venture between the only two daily newspapers of general
circulation in Tucson, Arizona. The Court held that the failing company
defense had two essential prongs; first, "the resources of one company...
[must be] so depleted and the prospect of rehabilitation so remote that
'itfaced the grave probability of a business failure.' -184
Second,
[tihe failing company doctrine plainly cannot be applied in a merger or
in any other case unless it is established that the company that acquires
the failing company or brings it under dominion is the only available
purchaser. For, if another person or group could be interested, a unit in
the competitive system would be preserved and not lost to monopoly
power."
Citizen Publishing was the last Government-prosecuted section 7 case"6
in which Chief Justice Warren was to participate.
9.

Falstaff, And The Turning Of The Tide

Meanwhile, between 19y9 and 1972, important changes came to the
Court. On May 14, 1969, Mr. Justice Fortas resigned. His chair was filled
by Harry A. Blackmun, who took his seat on the Court on June 9, 1970.
On June 23, 1969, Chief Justice Warren resigned. His chair was filled by
Warren E. Burger, who took his seat as the new Chief Justice simultaneously with the acceptance of Chief Justice Warren's resignation.
Mr. Justice Black retired from the Court on September 17, 1971. His
chair was filled by Mr. Justice Rehnquist, who took his seat on January 7,
1972.
Mr. Justice Harlan retired from the Court on September 23, 1971. His
chair was filled by Lewis F. Powell, Jr., who took his seat on the same day
that Justice Rehnquist took his. All four of the new appointments were
made by President Nixon.
In the 1972 term, United States v. Falstaff Brewing Corp. 7 came before
the Court. By that time, all of the Nixon appointees were then sitting.
However, neither Justice Brennan nor Justice Powell was to take part in
the consideration of the case, leaving seven Justices to decide it, three of
whom were Nixon appointees, and only two of whom (Douglas and Marshall) had embraced a philosophy and approach similar to that expressed
by Mr. Justice Black in Von's.
Falstaff was a potential competition case. Falstaff Brewing Corp. was
the fourth largest producer of beer in the United States, accounting for
84. Id. at 137.
85. Id. at 138. Mr. Justice Harlan wrote a separate opinion concurring in the result. Mr.
Justice Stewart dissented. He would have remanded. Mr. Justice Fortas took no part in the
decision.
86. The case, however, was largely devoted to sections 1 and 2 of the Sherman Act.
87. 410 U.S. 526 (1973).
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5.9% of national production. It was a regional, not a national, brewer.
Falstaff acquired Narragansett Brewing Co., which was the largest seller
of beer in New England and which held approximately 20% of the New
England beer market. Of the ten largest breweries in the United States,
only Flastaff and two others did not sell beer in New England; of the three,
Falstaff was the largest and had the closest brewery to New England. In
the four years preceding the acquisition, the eight largest sellers in New
England increased their combined share of sales from approximately 74%
to 81.2%.
Prior to the acquisition, Falstaff met increasingly strong competition
from the nationwide brewers, and concluded that it must convert from
regional to national status to compete effectively. It commissioned a feasibility study which recommended de novo entry. It made several unsuccessful efforts to buy firms in the market, and it acknowledged that, "given
an acceptable level of profit it had the financial capability and the interest
to enter the New England beer market." 8
The district court found that Falstaff had decided not to enter the market except by acquisition of a significant company. It concluded that Falstaff was not a potential entrant into the New England market other than
by the challenged acquisition, and that "[c]onsequently it cannot be said
that its acquisition of Narragansett eliminated it as a potential competitor
therein.""9 Further, the court found that the market was highly competitive. The court entered judgment for Falstaff and dismissed the complaint.
The Supreme Court, voting five-to-two (Justices Rehnquist and Stewart
dissented), reversed the decision and remanded the case for consideration
as to whether Falstaff was so positioned at the edge of the market that it
exerted a beneficial influence on behavior in the market (even though this
was not a theory on which the Government had proceeded below). Mr.
Justice White, joined by Justices Burger and Blackmun, wrote the plurality opinion for the Court. The Court held erroneous as a matter of law the
district court's conclusion that since Falstaff would not have entered the
New England market de novo or by toehold acquisition, it could in no sense
be considered a potential competitor. The Court ruled that the district
court should have given "separate consideration to whether Falstaff was a
potential competitor in the sense that it was so positioned on the edge of
the market that it exerted beneficial influence on competitive conditions
in that market.""' The clear inference was that if Falstaff was so positioned
that it was perceived to be a likely grassroots entrant, the acquisition was
probably illegal. The Court said:
[11f it would appear to rational beer merchants in New England that
88. Brief for Respondent, Falstaff, at 13, quoted by Mr. Justice Douglas in his opinion
concurring in part. 410 U.S. at 539.
89. 332 F. Supp. 970, 972 (D.R.I. 1971).
90. 410 U.S. at 532-33.
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Falstaff might well build a new brewery to supply the northeastern market
then its entry by merger becomes suspect under §7. '1

At trial, as noted, the Government had not convinced the court that
Falstaff would have entered the market in a more competitive way if it had
not acquired Narragansett. The Supreme Court's majority did not deal
with the legal issue that would have been posed if the acquisition eliminated Falstaff's more competitive entry. Rather, the Court expressly reserved the issue whether an acquisition that removes the prospect of grass
roots entry may for that reason violate section 7.92
10.

Open Questions

As of the close of the 1972 Term, and before all four of the Nixon appointees had yet participated in a section 7 decision, two major merger issues
had never yet been addressed by the Court. First, the Court had not
reached the question whether an acquisition that frustrates a potential for
increased competition in a market may therefore result in a section 7
violation. Second, the Court had not reached the question whether section
7 prohibits conglomerate acquisitions that significantly increase aggregate
concentration in a segment of business, threatening (in the view of some)
to chill competition and potential competition and to foster parallel practices and mutual accomodation.
How those issues might have been resolved by the Warren Court is not
entirely clear. We know from opinions of Justices Douglas and Marshall
that they surely support the theory of a violation in the first case; and
opinions of Justice Douglas in particular suggest his support for the theory
of a violation in the second case. Beyond that, one must speculate.
In any event, the issues were not squarely posed to the Court at the time
when it would have been most receptive to them.
III.

SECTION

A.

7

AND THE BURGER COURT

General Dynamics Corp.

All four Nixon appointees were to take part in the next two section 7
cases finally disposed of. In both cases-for the first time in the history of
91. Id.
92. Mr. Justice Douglas, in a concurring opinion, stated his view that section 7 does so
apply. He would have directed the district court to enter judgment for the Government. Mr.
Justice Marshall, writing a separate concurring opinion, agreed with Justice Douglas that
elmination of grass roots entry may violate section 7, and would have remanded on the ground
that the district court had applied an erroneous standard in concluding that Falstaff was not
an actual potential entrant. Mr. Justice Rehnquist, joined by Mr. Justice Stewart, dissented,
and would have affirmed the district court's judgment dismissing the case.
93. A third case was remanded for redisposition in light of newly-formulated rules. United
States v. Connecticut Nat'l Bank, -

U.S.

-,

94 S.Ct. 2788 (1974).
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amended section 7-the Court held in favor of defendants.9
The first of the two cases is United States v. General Dynamics Corp.59
There, the Court upheld as permissible under section 7 the acquisition by
General Dynamics and its predecessor of two competing and historically
substantial Illinois coal producers.
Material Service Corp. had purchased the stock of Freeman Coal Mining
Corp., a large Midwest miner of coal from deep shaft mines. Material
Service bought stock of United Electric Coal Cos. (United), a coal stripmining company operating in Illinois and Kentucky. In 1959, General Dynamics acquired Material Service, and it continued to purchase the stock
of United until, in 1967, United became a wholly-owned subsidiary of
General Dynamics. By these acquisitions, General Dynamics became the
nation's fifth largest commercial producer of coal. The Government sued
General Dynamics in 1967, alleging that the acquisitions violated section
7.
The Government sought to prove violations in Illinois and in the Eastern
Interior Coal Province Sales Area.9 5 These were the geographic areas in
which both Freeman and United sold most of their coal." Freeman was the
second-ranking coal miner in Illinois in 1959; it sold 15.1% of all coal sold
there. United ranked fifth in Illinois, and accounted for 8.1% of sales.
Combined, the companies ranked first in Illinois, with 23.2% of sales. In
the Eastern Interior Province, in 1959, Freeman ranked second, with 7.6%
of the market, United ranked sixth with 4.8%, and the combined firm
maintained second place, with 12.4%. By 1967, both companies lost ground
slightly. 7 Meanwhile, the number of coal producers in the market was
declining sharply. The number of coal producers in the Eastern Interior
Province declined from 144 to 39 between the years 1957 and 1967.11
Meanwhile, the reserves of United were increasingly becoming either
depleted or committed under long-term contracts. In 1959 United had 27
million tons of deep reserves. In 1968 alone (a year after the acquisition)
it committed 21 million tons of its reserves."' By 1970 (the year of the trial),

94. 415 U.S. 486 (1974).
95. This was one of four major coal distribution areas recognized by the coal industry. It
was comprised of Illinois, Indiana, and parts of Kentucky, Tennessee, Iowa, Minnesota,
Wisconsin, and Missouri.
96. In 1967, Freeman sold 93% of its coal and United sold 97% of its coal in the Eastern
Interior Province. In the same year Freeman sold 42% of its coal and United sold 62% of its
coal in Illinois. Eighty-two percent of the coal consumed in Illinois in 1967 came from Illinois
mines, and, likewise, 82% of the coal produced in the Eastern Interior Province was sold in
the eight states comprising that Province.
97. Their combined share of sales of coal in Illinois went from 23.2% to 21.8% in 1967,
and their combined share of sales of coal in the Eastern Interior Province went from 12.4%
to 10.9%.
98. The reduction was attributed by the district court to a change in the nature of the
demand for coal, with a major shift to the large purchaser under long-term contracts.
99. While it ranked fifth among Illinois coal producers in terms of annual production,
United was tenth in reserve holdings.
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it had closed a number of its mines. The district court found that, at the
time of trial, "virtually all of United Electric's proved coal reserves were
either depleted or already committed by long-term contracts with large
customers, and that United Electric's power to affect the price of coal was
thus severely limited and steadily diminishing.' '00 Nonetheless, the disprofitable'
trict court found that United "had been and remained a 'highly
10
and efficient producer of relatively large amounts of coal." '
Rejecting the Government's argument that United could probably have
acquired more reserves for strip mining, and at least it would have turned
again, as it had in the past, to deep coal mining, the district court concluded that United did not have sufficient strip-mining reserves to compete effectively for long-term contracts and could not get them; and the
"mere possibility" that it, with others, could some day expand into deep
coal mining did not affect the conclusion "that United Electric at the time
of the trial did not have the power to compete on a significant scale for
03
1
the procurement of future long-term contracts."' As to relevant market,
the majority found it unnecessary to define it. The Government, it said,
had not established a violation in any market.0 4 The judgment of the
district court dismissing the complaint was affirmed.
Justices Douglas, Brennan, White and Marshall dissented, in an opinion
by Mr. Justice Douglas. They took exception to the the majority's analysis
on virtually every point of the opinion. They dissented on market definition, standard of illegality, burden of proof, and use of post-acquisition
evidence. They maintained that coal mining in Illinois, and coal mining
in the Eastern Interior Province, were relevant markets. They maintained
that the Court by-passed "failing company" analysis, and could not properly have approved the merger on the basis of United's depleting reserves
and unpropitious future without satisfaction of the elements of the failing
company defense. Concluding, Mr. Justice Douglas said:
On the basis of a record so devoid of findings based on correct legal
standards, the judgement may not be affirmed except on a deep-seated
judicial bias against §7 of the Clayton Act. 05
100.

415 U.S. at 493.

101. Id.at 503.
102. Id.at 510.
103. The district court had found that the "energy market" was the line of commerce;
and at the same time it found that the geographic markets were 10 small areas based on ICC
freight rate districts that determined cost of delivered coal. It treated United and Freeman
as "predominantly complementary" rather than competitive since United was a strip miner
and Freeman was a deep miner. Moreover, the Court's geographic market definition appeared
to isolate one company from the other, even though nearly all the mines of both were in
Southern Illinois, and both United and Freeman sold half their output to common customers.
104. 415 U.S. at 511.
105. Id. at 527.
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I.

New PhilosophiesAnd Old Politics

The majority opinion in General Dynamics does indeed indicate a deepseated bias against the bias of the Warren Court majority. It reflects a
newly dominant set of priorities and values. Had the case come before the
Warren Court, affirmance would not have been the predictable result. 08
The difference is a difference in point of view. The Warren majority
would have asked (and the dissenting Justices ask): What are the alternatives for preserving United as a viable independent producer? The new
majority asks: Did the Government carry its burden of proving predictably
substantial anticompetitive effects? While to the Warren majority it was
almost inevitably substantial for a number-two ranking firm in a concentrated market to absorb a profitable and historically significant competitor, the Justices of the new majority are not impressed by market statistics.
Had the Burger Court started with a clean slate-had not a dozen years
of decisional history gone before it-then different questions might control
the correctness of its opinion. But we cannot ignore the precedential history from Brown Shoe to General Dynamics; nor can we avoid the conclusion that the Court in General Dynamics reached its result not because of
the precedents it cited but in spite of them. General Dynamics may herald
a new approach to section 7, and a new and higher threshold of illegality.
The change is perhaps best perceived by a comparison of propositions
laid down in General Dynamics with a few pertinent Warren Court opinions.
Proposition1: United had an unpropitiousfuture; therefore it could not be
treated as a significant factor in future competition and therefore the acquisition of it (even by one of the leading competitors in the market) was
not likely to cause anticompetitive effects.
The unpropitious future of an acquired competitor has never before been
a reason for concluding that the acquisition was not likely to have the
proscribed effect. Warren Court analysis never proceeded in this direction.
The Nashville Bank case'07 is an example that stands in contrast to the
approach in General Dynamics.
Nashville Bank was losing its market share. It had stopped growing. It
was not efficient. It had only one branch and could not open more. It could
not embark on a correspondent banking program. Key executives had
retired or were leaving, and the bank was unable to find replacements.
Those problems were not sufficient to warrant affirmance of the district
court's conclusions that the Nashville Bank was not a material factor in
106. This is not to say that the Warren Court would have reversed and directed the
district court to order divestiture. It may well have remanded for reconsideration on the basis
of reserves, rather than sales, as of the time of acquisition.

107.

390 U.S. 171 (1968).
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the market and therefore its acquisition would not affect competition.
Instead, since the bank was not a failing company, the market was highly
concentrated, and the merging companies' combined market share was
very large, the merger offended the proscriptions of section 7. The Supreme
Court proceeded to analyze whether defendants had proved the defense
provided by the Bank Merger Act of 1966: that the anticompetitive effects
of the bank merger were outweighed by the needs and convenience of the
community.
The Warren Court's analysis of the "needs and convenience test" is
additionally revealing, for the problems of Nashville Bank and the fact
that the merged bank would perform better banking services to the community were not sufficient even to satisfy this explicit defense. In light of
the strong antitrust policy to preserve independent competitors, the Court
concluded that the statutory defense required proof by defendants that
there was no alternative way of solving the bank's problems short of the
challenged merger.
In General Dynamics, United was an important independent competitor; and it might have remained so-no less than Nashville Bank in its own
market-had it been obliged to explore alternatives for its independent
survival.
Proposition2: The market was comprised principally of a few large customers who were served by long-term contracts; because of United's lack
of substantial uncommitted reserves and the difficulty of its getting more
it would not be an effective competitor for long-term contracts, and therefore acquisition of it (even by a leading competitor) would not harm
competition.
The Warren Court had faced a similar situation in El Paso.",8 The demand for natural gas in California was likewise typified by very large
companies under long-term contracts. Moreover, in El Paso, Pacific Northwest (the acquired firm) had never been successful in its attempts to sell
natural gas in California and indeed Commission approval would have
been needed before Pacific Northwest could run pipelines into the state.
Nonetheless, the Warren Court held the acquisition illegal. Since the principal buyers were largely unavailable to Pacific Northwest, the Court focused on the need to preserve competition for incremental demand.
By Warren Court standards, the fact that established larger firms could
out-compete smaller firms for the "cream" of the business was no reason
to allow the absorption of a profitable but "less equal" competitor. 09 Indeed, this was a reason for preserving the independent firm and encouraging its growth.
108.
109.

376 U.S. 651 (1964).
United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963).
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Proposition3: The possibility that United might have expanded into deep
mining did not affect the conclusion that at the time of trial United could
not compete on a significant scale for future long-term contracts; therefore
this possibility suggested no reason for illegality.
The new majority not only brushed aside United's effect as a competitor"" but it did not address the proposition that an independent United
would have had perhaps a greater incentive than any other company either
to get new strip reserves or to shift into deep mining. Indeed, the Court
seemed to discount potential competition since the case was a horizontal
one. The Warren Court drew no such lines."' It regarded inquiry of this
nature of major concern."2
B.

Marine Bancorporation

Three months after its decision in General Dynamics the Supreme Court
handed down opinions in two bank merger cases. Both were potential
competition cases. One was finally decided by the Court, and the other was
remanded." 3 The case finally decided is United States v. Marine
'
Bancorporation,"
in which the Burger Court again affirmed a judgment
for defendants.
In Marine Bancorporation,the parties to the proposed merger were National Bank of Commerce (NBC) and Washington Trust Bank (WTB).
NBC was a wholly-owned subsidiary of Marine Bancorporation. It was a
large, nationally-chartered bank based in Seattle, Washington. It was the
second largest banking organization with headquarters in Washington and
it operated 107 branches in the state.
110. The Court relied on findings of the district court that United's uncommitted reserves
were almost depleted at the time of trial. By Warren Court standards, such analysis would
have been based on the facts as they existed at the time of acquisition. Since the acquisition,
United's incentive to acquire new reserves may well have been diminished.
111. See, e.g., the Court's opinion by Mr. Justice White, in Continental Can, 378 U.S.
441 (1964), and its opinion, by Mr. Justice Douglas, in El Paso, 376 U.S. 651 (1964).
112. Another area of notable divergence between the respective approaches of the Warren
Court and the Burger Court is market definition. The Court in General Dynamics purported
to dispense with market definition, claiming that it could logically do so because, it said, no
violation had been proved in any market. Nonetheless, the Court's opinion reflects hostility
toward the markets proffered by the Government (coal mining in the State of Illinois and in
the Eastern Interior Coal Province sales area), as opposed to the markets found by the district
court: energy in small geographic areas coinciding with coal rate districts. By Warren Court
standards, coal would seem quite naturally to be the line of commerce. As to the Government's geographic markets, the trial court's acceptance of them would seem virtually mandated by Pabst. It would seem that the new majority disagrees with Pabst. If it had involved
itself directly in a discussion of geographic market definition, it would have faced the prospect
of overruling that case. Yet the methodology of the new majority has been not to overrule-an
approach that may, under the circumstances, generate inconsistency as well as uncertainty.
113. See note 93, supra.
114.
__ U.S. __, 94 S.Ct. 2856 (1974).
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NBC sought to acquire WTB, the third largest bank in the concentrated
Spokane market. WTB, a state-chartered bank, had seven branches and
was the eighth largest bank with headquarters in Washington. It held
18.6% of the total deposits in the Spokane metropolitan area. The top two
banks in the market held 42.1% and 31.6%, respectively.
The Government sued, charging that the merger (1) eliminated the likelihood that NBC would have entered Spokane de novo or by foothold
acquisition; (2) ended NBC's present pro-competitive "wings" effect on
the Spokane commercial banking market; and (3) terminated the probability that WTB would have developed independently or by smaller acquisitions into a regional and ultimately state-wide actual competitor of
NBC and other large banks.
At the close of the trial, the judge ruled for defendants from the bench.
He adopted without change the defendants' proposed findings of fact and
conclusions of law, finding among other things no reasonable probability
that NBC would have entered Spokane in the reasonably foreseeable future except by merger with WTB.
The Supreme Court affirmed the judgment for defendants, five-to-three,
with Justice Douglas abstaining. The majority opinion prompted Justice
White to write, in dissent:
For the second time this Term, the Court's new anti-trust majority has
chipped away at the policies of §7 of the Clayton Act. In United States v.
General Dynamics Corp.,. . . the majority sustained the failing company
defense in a new guise. Here, it redefines the elements of potential competition and dramatically escalates the burden of proving that a merger
"may substantially lessen competition" within the meaning of §7.115
The Court's opinion, written by Mr. Justice Powell, deals with two principal areas: the rules for defining the relevant section of the country, and
the elements of a potential competition case.
Relevant geographic market. The district court held that the Spokane
metropolitan area was the relevant section of the country. There was no
dispute that Spokane was a relevant section.
However, the Government had argued that the state as a whole was also
a proper market. It had urged: banks within the state are insulated by state
regulation and other barriers from most competition of out-of-state banks,
and the challenged merger and others it may trigger may lead to a statewide linkage of oligopolies, with eventual domination of all banking within
the state by a few large banks, facing each other in a network of local
markets, and producing or increasing parallel, standardized and anticompetitive behavior.
The new majority dismissed these contentions, summarily, in connection with market definition. The first reason it stated for this result was
115.

Id. at __,

94 S.Ct. at 2881.
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that the Court had already, in prior cases, defined the geographic market
to be "the area in which the goods or services at issue are marketed to a
significant degree by the acquired firm.""' It said: "Under the precedents,
we decline the Government's invitation" to hold that the state is a mark et .

,7

Second, the Court stated that the Government's approach was "simply
too speculative on this record." The Government's concern that there may
be a statewide linkage of oligopolistic banking markets was held "considerably closer to 'ephemeral possibilities' than to 'probabilities.' "I"
Potential competition. Turning to potential competition doctrine, the
new majority added elements and escalated burdens. First, it said, the
doctrine of potential competition applies only to concentrated markets,
and even then
only where there are dominant participants in the target market engaging
in interdependent or parallel behavior and with the capacity effectively
to determine price, and total output of goods or services. '
Second, the Court said, "ease of entry on the part of the acquiring firm
is a central premise of the potential competition doctrine."' 0 Third, it said,
federal and state regulatory restraints on entry must be importantly considered (implicitly, as weighing against ease of entry by the acquiring firm
and therefore against the finding of a violation).
The Court recognized that the Spokane market was highly concentrated,
since only three banks controlled 92% of total deposits. By introducing
concentration ratios of this magnitude, it said, "the Government established a prima facie case that the Spokane market was a candidate for the
potential competition doctrine.""' The burden then shifted to defendants
to show that the concentration ratio did not accurately depict the economic
characteristics of the market. Since defendants did not carry this burden,
it became appropriate to ascertain whether the acquisition would either
eliminate more competitive entry by NBC ("entry effect"), or eliminate a
moderating effect exerted by NBC as a perceived potential entrant standing in the wings of the market ("wings effect").
Entry effect. One element of the Government's case was that the merger
would eliminate NBC as an independent or toehold entrant into Spokane,
and that such alternative entry would have deconcentrated the concentrated market and increased competition in it. As noted, this theory raises
a question of law not yet ruled upon by the Court.' The Court sidestepped
116.
117.
118.
119.
120.
121.
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Id.
Id.
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2869.
2870.
2870.
2874.
2873 (footnote omitted).
2874.

122. This question had been reserved by the Court in United States v. Falstaff Brewing
Corp., 410 U.S. 526 (1973).
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the question of law. It stated factual preconditions to application of the
legal theory, and held they were not met. The preconditions were stated
as follows: (1) There must be proof that NBC had "available feasible
means for entering the Spokane market other than by acquiring WTB;"
and (2) there must be proof that the other means of entry available to
NBC had "a substantial likelihood of ultimately producing deconcentration of that market or other significant procompetitive effects." 2 '
NBC had both the financial ability and incentive to enter Spokane.
These facts were conceded. Available means of alternative entry were
somewhat restricted since, under state law, NBC could not establish
branches de novo in Spokane. The only means of entry were acquisition of
an existing bank or sponsorship of a new bank which NBC could ultimately
acquire. The Court questioned the legality of sponsorship and it questioned
the ability of sponsorship to produce procompetitive effects, since the law
would not permit NBC to branch from the sponsored unit.
As to toehold acquisitions, the Court did not find that small banks were
unavailable for acquisition by NBC. Rather, assuming arguendo that two
small banks were, it said: "It again does not follow that an acquisition of
either would produce the long-term market-structure benefits predicted by
the Government." ' The Court concluded that the two "pre-conditions"
to proof of entry effect were not satisfied.
The Court held the Government's failure to establish entry effect as
"determinative" of its claim of wings effect. It said:
Rational commercial bankers in Spokane, it must be assumed, are aware
of the regulatory barriers that render NBC an unlikely or insignificant
potential entrant except by merger with WTB. In light of those barriers,
it is improbable that NBC exerts any meaningful procompetitive influence over Spokane banks by standing "in the wings."'' 5
The Court said that its affirmance of the district court "rest[ed] primarily on state statutory barriers to de novo entry and to expansion following entry into a new geographic market.' 26 Where there are such barriers,
and in the absence of probable entrenchment, it said, the potential competition doctrine will seldom bar a geographic market extension merger by a
commercial bank.
Mr. Justice White wrote the dissenting opinion, in which Justices Brennan and Marshall joined. The dissenting Justices noted that commercial
banking in Spokane was admittedly severely concentrated. NBC conced123.
124.

__
U.S. at __,
94 S.Ct. at 2875.
Id. at __,
94 S.Ct. at 2878.

125. Id. at __, 94 S.Ct. at 2878-79. Also, the Court cited to a district court finding that
NBC had had no moderating effect on the market by threatening to enter in any way other
than the challenged acquisition.
126.

Id. at __,

94 S.Ct. at 2879.
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edly had the resources and desire to enter the market. Indeed, said Mr.
Justice White, "it could be shown that NBC's resources and interest in
• . .[entry] . . .were so obvious to or recognized by those already in the
market that, as a potential competitor waiting in the wings, NBC very
probably exercised a restraining influence on anticompetitive practices" in
the market.'27
Mr. Justice White dissented from the view that sponsorship was "all but
legally unavailable," and noted the frequency of its use in Washington
including its use by NBC. He found it "incredible" that, if branching into
Spokane had been allowed, NBC would not have entered in this way; and
"equally unlikely that absent the . . .[challenged merger], NBC would
not have proceeded to acquire a smaller bank or to be instrumental in
forming a new sponsored bank."' 28
Likewise, he challenged the majority's conclusion that NBC, as a grass
roots entrant, would not have been a substantial competitive influence on
the market, and he cited facts showing the history of growth of small banks
in Spokane. He said:
I cannot accept, as a per se legal rule, the notion that a new bank sponsored by NBC in downtown Spokane or elsewhere in the city must be
forever deemed to be without substantial competitive impact on the banking community.'29
As with General Dynamics, it may be useful to compare propositions laid
down by the Court with precedent.
Proposition I: The Government's theory of a statewide linkage of oligopolies must fall, since the state is not a market.
Under the banner of market definition, the Court summarily rejected the
Government's argument that elimination of one of the few banking organizations capable of statewide expansion, through acquisition of it by the
second-largest banking organization in the state, would trigger creation of
a statewide linkage of oligopolies, foster parallel practices, and dampen
competition in commercial banking in Washington. The geographic market, the Court held, must be the area in which one of the merging firms is
an actual, direct competitor; neither NBC nor WTB was a direct competitor in all parts of Washington; therefore the state was not a relevant geographic market. The Court cited PhiladelphiaNational Bank for the controlling principle of law.
127. Id. at __,
94 S.Ct. at 2881. Market definition questions were dealt with by Mr.
Justice White and the other dissenting Justices in United States v. Connecticut Nat'l Bank,
__
U.S. __,
94 S.Ct. 2788 (1974), wherein Mr. Justice White noted: "What is a relevant
geographic market is an issue entirely distinct from who is a potential competitor." Id. at
2799.
128.
__ U.S. at ,94 S.Ct. at 2882.
129. Id. at __,
94 S.Ct. at 2883 (footnote omitted).
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If the Court's real basis for dismissing the Government's linked oligopoly
theory was market definition, its basis would be weak indeed. The authority the Court relied on is no support for the position that the market must
be limited to areas where a merger partner directly competes.130 The implication of the pertinent Supreme Court cases is to the contrary. 3' The
actual state of the law suggests that the real reason of the Court for rejecting the Government's market definition was basic ideology.
To be sure, the Court did conclude its market definition section with a
statement that the Government's "statewide approach" was "too speculative" on the record, and it purported to dismiss the claim in light of the
precedents on standard of illegality as well as the precedents on market
definition. However, the cases cited by the Court do not support its ipse
dixit that the Government's case was "considerably closer to 'ephemeral
possibilities' than to 'probabilities.' ,,132
The Court's "authority" was Mr. Justice Marshall in Falstaff and Mr.
Justice White in Continental Can, of whom it said:
As Mr. Justice Marshall noted in Falstaff Brewing Corp. "...

remote

possibilities are not sufficient to satisfy the test set forth in §7." Rather,
the loss of competition "which is sufficiently probably and imminent" is
the concern of Section 7.'3
The quoted words are quoted out of context. They, in fact, reflect no
support for summary dismissal of the Government's statewide oligopoly
case. Mr. Justice Marshall had used his words in Falstaff to conclude that
the district court had imposed too great a burden on the Government in
130. PhiladelphiaNat'l Bank was a horizontal case; the market was drawn to include the
most substantial business of both merging companies; and the case does not even read on
market-extension situations. Attempting to distinguish Pabst, the Court maintained that
Pabst did not say that a violation may be proved without establishing any relevant geographic
market; "Pabst in reality held that the Government had-established three relevant markets
in which the acquired firm actually marketed its products .... [I]t
did not abandon the
traditional view" that the geographic market is "the area in which the relevant product is in
fact marketed by the acquired firm."
-U.S. at n.20, 94 S.Ct. at 2869-70 n.20. What
Pabst in reality held was that it takes very little to establish a relevant market, and although
there may be minimal and imprecise proof of market boundaries, section 7 is violated if the
proscribed effect is shown to exist anywhere. 384 U.S. at 549-50.
131. United States v. Pabst Brewing Co., 384 U.S. 546 (1966) (the market is any place
wherein the proscribed impact can be found); United States v. Continental Can Co., 378 U.S.
441 (1964)(the market may be an interindustry market, although the merging companies
compete only in parts of it); United States v. Penn-Olin Chem.Co., 378 U.S. 158 (1964) (the
market may be an area into which both combining companies are potential entrants).
132.
U.S. at __ , 94 S.Ct. at 2870. Using Brown Shoe to identify the poles of the
continuum, the Court takes liberties. The Court, citing Brown Shoe, stated that "§7 deals in
'probabilities,' not 'ephemeral possibilities.'" Id. In Brown Shoe the Court actually said:
"[Congress'] concern was with probabilities, not certainties." 370 U.S. at 323 (footnote
omitted). It continued: "Statutes existed for dealing with clear-cut menaces to competition;
no statute was sought for dealing with ephemeral possibilities." Id.
133. Id. at - n.22, 94 S.Ct. at 2870 n.22.
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proving that the merger eliminated Falstaff's more competitive entry.'34
The point of Mr. Justice White's quoted words in Continental Can was to
emphasize that potential competition as well as actual competition was an
important concern of section 7.135 Indeed in Continental Can, the Court
held that the proscribed effect was all the more likely because the merging
companies were not direct competitors in all aspects of the metal-and-glass
container market and their combination could not help but increase the
likelihood that they would never become so. 3 '
To cite Justice Marshall in Falstaff or Justice White in Continental Can
for rejection of the view that the state may be a market in which linked
oligopolies may chill competition, or for rejection of the view that any
long-run tendency of the merger to chill competition in the state was per
se too remote to fit the prospective substantiality test of section 7, is to
ignore both the content and spirit of the cited opinions.
This is not to say that Continental Can and Falstaff require the finding
of a violation on the basis of the Government's theory. Rather, they are
authority for the view that section 7 is designed to prevent undue concentration, and they are supportive of, rather than antagonistic to, the Government's case. While the Government's theory, in some respects, poses a
question of first impression, raising questions of aggregate concentration
in a limited context, it is a serious theory that deserves careful analysis,
not summary dismissal, particularly in light of the cases cited as authority
by the Court.
Proposition2: To make out a potential competition case based on elimination of wings effect, the Government must prove that the acquiring firm
actually tempered oligopolistic behavior from the wings of the market.
134. The full quotation from the opinion of Mr. Justice Marshall, concurring in the result
in Falstaff, follows. The sole words quoted by the Court in Marine Bancorporationare italicized and set in brackets. They were not emphasized by Mr. Justice Marshall.
But § 7 does more than prohibit mergers with immediate anticompetitive effects.
The Act by its terms prohibits acquisitions which "may ... substantially ...
lessen competition, or ... tend to create a monopoly." The use of the subjunctive
indicates that Congress was concerned with the potential effects of mergers even
though, at the time they occur, they may cause no present anticompetitive consequences. [Citation omitted.] To be sure, [remote possibilities are not sufficient
to satisfy the test set forth in § 7.] Despite substantial concern with halting a trend
toward concentration in its incipiency, Congress did not intend to prohibit all
expansion and growth through acquisition and merger. 410 U.S. at 555-56.
135. The full quotation of Mr. Justice White follows. The sole words quoted by the Court
in Marine Bancorporationare italicized. They were not emphasized by Mr. Justice White.
Where a merger is of such a size as to be inherently suspect, elaborate proof of
market structure, market behavior and probable anticompetitive effects may be
dispensed with in view of §7's design to prevent undue concentration. Moreover,
the competition with which §7 deals includes not only existing competition but that
[implicitly, that potential competition] which is sufficiently probable and

imminent. 378 U.S. at 458.
136.

378 U.S. at 465.
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In Marine Bancorporation, the Court ruled that a plaintiff, to show
elimination of wings effect, must prove that
the acquiring firm's premerger presence on the fringe of the target market
in fact tempered oligopolistic behavior on the part of existing participants
in that market. 3
The Court has never before required hard evidence of a tempering effect
on oligopolistic behavior. In Falstaff (which the Court repeatedly cites as
if it were precedent to which it defers), the Court rejected the notion that
the Government must produce "direct evidence of how members of the
New England market reacted to potential competition from Falstaff
. . . ." Rather, "circumstantial evidence is the lifeblood of antitrust law,"
and potential competition " 'is not "susceptible of a ready and precise
answer." . " In fact, the Court in Falstaff held that the acquiring company's interest in entry, made known by prior acquisition discussions and
economic facts as to its capability to enter (facts conceded about NBC),
"would be probative of violation of § 7 through loss of a procompetitive
' 39
on-the-fringe influence."'
Proposition3: To show wings effect, the Government must prove that the
acquiringfirm was perceived as a potentialgrass roots entrant; the Government failed to prove that NBC would have entered Spokane other than by
acquisitionof WTB; therefore (given statutory barriersto entry and expansion), NBC would not have been perceived as a potential grass roots
entrant.
The main point of Falstaff was that the district court erred by inferring
lack of wings effect from lack of entry effect. Yet the Court in Marine
Bancorporationproceeded to make the very same inference.
To be sure, in Marine Bancorporationthere was one additional factor;
there were statutory regulatory barriers to entry and expansion. But NBC
had the clear incentive and interest to enter the market and the financial
resources to do so, and the regulatory barriers were not impenetrable. NBC
had negotiated to acquire a toehold bank, and might have entered the
market by toehold acquisition or sponsorship. By Warren Court standards,
particularly because of the high entry barriers, the potential competition
of NBC should presumptively have been preserved. 140 By Burger Court
137.

138.

__

U.S. at

, 94 S.Ct. at 2871.

410 U.S. at 534 n.13.
139. Id.
140. In PhiladelphiaNat'l Bank, a horizontal case, the Supreme Court had said: "There
is no reason to think that concentration is less inimical to the free play of competition in
banking than in other service industries. On the contrary, it is in all probability more
inimical." 374 U.S. at 369. "The fact that banking is a highly regulated industry critical to
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standards, because of the high entry barriers, NBC was ipso facto an
unlikely or insignificant potential competitor.
IV.

A

SUMMARY AND ASSESSMENT

In matters of merger law, the balance of the Court has shifted. From the
time of the Brown Shoe decision in 1962 to the retirement of Chief Justice
Warren in 1969, at least five Justices would predictably support a strict
enforcement approach, and the reach of section 7 seemed always expanding. Frcm 1972, when the last two of the four Nixon appointees were seated,
the tide began to turn. The answers changed, and so too did the questions.
A comparison of the questions of major concern to the Warren Court
majority, with those of major concern to the Burger Court majority, reflects
the essential differences in point of view. The Warren Court majority had
asked:
-Why should this merger be allowed?
-Is it likely to produce or increase the leverage or power of one of the
merging firms? Is it likely to give the merged firm advantages over smaller
or unintegrated companies?
-Is it likely to chill competition and foster cooperation and accomodation?
-Is it likely to discourage new competitors from entering the market?
-Is it likely to decrease chances for future deconcentration in the market?
-What would be the long-range effects of permitting this merger? If it is
allowed, might not the Court's ruling encourage similar and "lesser"
mergers? Might it trigger other mergers and result in the loss of small
business units?
The majority of the Burger Court asks:
-Why shouldn't this merger be allowed?
-Has the plaintiff proved with reasonable certainty that this merger will
probably cause measurable or objectively probable anticompetitive effects?
This shift in point of view has both specific and general implications.
Specific issues already affected include the following:
-The failing company doctrine may fall into disuse, since a company of
diminishing effectiveness may be treated as not a material factor in the
the Nation's welfare makes the play of competition not less important but more so." 374 U.S.
at 372.
In El Paso, the Supreme Court applied these principles to potential competition. El Paso
teaches that where Government regulation raises barriers to entry, preservation of potential
competition is particularly mandated.
141. A merger likely to produce entrenchment of a dominant firm may be an exception.
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market, and therefore not a factor to be reckoned with, well before it
approaches traditional failing company status.
-Market extension mergers have become less vulnerable.
-It seems unlikely that the Court as now constituted will hold that elimination of the acquiring firm's potential to enter the market of the acquired
firm in a more. competitive way may be sufficient to invalidate an acquisition.
-The burden of proving a violation based on elimination of the acquiring
firm's moderating effect from the wings of the market is escalated.
-Where, because of regulatory statutes, barriers to entry and expansion are
high, market extension mergers are not likely to be held illegal.'*'
-The Court as now constituted cannot be expected to apply section 7
where the only objectively provable effect of the merger is a significant
increase in aggregate concentration in a segment of business.
Several broader implications flow from the recent shift in perspective on
the standard of illegality, taken together with the Court's new deference
to the trial court for findings of fact and even applications of law.,"
-Predictability of the legality of a merger is diminished. Whereas relatively clear guidelines had evolved or were evolving from Warren Court
decisions, emphasis is now shifting from rules of general applicability to
concern with the unique facts of particular companies in the context of
their unique industries.
-The final result may depend, more than ever, upon the socio-political
premises and point of view of the trial judge.
-The plaintiffs' burdens have escalated; many fewer presumptions may be
made in the plaintiff's favor, and economic inquiry may be more farreaching.
-Antimerger enforcement will be more time-consuming, more costly, and
more difficult.
Whether these changes are for the better or the worse is again a question
of point of view. From the point of view of antitrust enforcement it seems
clear that the effectiveness of section 7 is diminished by the new directions.
A major problem may be presented by the departure from rules of general applicability. As Professor Donald Turner said in his 1965 article on
142. In the same term that the Court heard and affirmed General Dynamics and Marine
Bancorporation,it denied certiorari from an appellate court's affirmance of a judgment for
the FTC in Kennecott Copper Corp. v. FTC, - U.S. -, 94 S.Ct. 1617 (1974), and it
affirmed without discussion judgment for the Government in Phillips Petroleum Co. v.
United States, __ U.S. -, 94 S.Ct. 3199 (1974). Both Kennecott and Phillips were
potential competition cases; both were analyzed by the Commission or courts from a strict
enforcement point of view; and in both cases violations were predicated on principles not
easily reconciled with those express or implicit in Marine Bancorporationand General
Dynamics.
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conglomerate mergers, "it seems almost impossible to carry out any such
policy [careful discrimination on a case-by-case basis] and still have an
effective antimerger statute.""' 43 Professor Turner reasoned:
Except in the most obvious cases, economic theory simply does not permit
confident judgments on these issues [probable economic consequences of
a merger and assessment of their substantiality] even when all the economically relevant facts have been duly assembled. Thus, broadening the
range of factual inquiry in each case beyond certain limits gives little or
no hope of promoting rational decision-making. But even if this were not
so, the effectiveness of the statute would largely be destroyed if the outcome of cases turned on a review of all the economic facts. With limited
enforcement resources, few cases could be brought. With a wide variety
of fact situations, the precedential value of particular decisions-their
value as guides to the legality of other mergers-would be limited. Inevitably, the number of mergers with substantial anticompetitive effects would
tend to increase.'"
A major problem may arise also from the narrowed reading of the standard of illegality. The emerging rules may condone mergers wherever the
probability or substantiality of future restraint has not been clearly
proved. Yet clear proof of potential restraint may not be possible.
[T]he social cost of error from being too easy in merger policy is more
serious and less easily reversed than from being too strict.' ' 4 Some may
fear that the social cost of the emerging new rules is too high. Some may
question, too, the efficacy and desirability of founding a merger policy on
the personal bias of the judge.
Against the background of what the merger law has been, we might ask
what it should be. What is the merger policy that best promotes the public
interest? Are we best served by standards limited to lessening of competition? Should the plaintiff be held to strict proof of probable anticompetitive effect? Must the proscribed effect be confined to a market in which a
merging company is engaged? Should there be limitations on relative or
absolute size? Should there be presumptions against size, rebuttable by
proof of probable efficiencies or technological advance? Are these questions, or some of them, questions best left to the judiciary; or are they
questions to be dealt with directly and specifically by Congress? Perhaps
now, when the critical role of ideology emerges clearly against the backdrop
of changing currents, the time has come to reconsider and perhaps refine
the statutory standards that do and should govern the legality of mergers.
143. Turner, Conglomerate Mergers and Section 7 of the Clayton Act, 78 HARV. L. REV.
1313, 1318 (1965).
144. Id. at 1318-19.
145. Heflebower, Corporate Mergers: Policy and Economic Analysis, 77 Q.J. OF ECON. 537,
558 (1963).

