AGENCY AND BUSINESS ASSOCIATIONS
By JOSEPH EPPs CLAXTON*

This survey article deals with recent Georgia cases and statutes in the
areas of agency, partnerships, corporations, securities regulation, and
banking.
I.
A.

AGENCY

Proof Of The Existence Of An Agency Relationship

Questions of surprising difficulty are raised by the impact of the marital
relationship on the law of agency. However, almost all of them could be
clarified by recognition of the fact that, except in very specific circumstances, marriage does not carry with it the presumption of an agency relationship between the partners. A principal-agent relationship between a husband and wife is presumed when the wife purchases necessaries for the use
of herself and her family.' Otherwise, the possibility that a wife or husband
may be the agent of the other simply rests on the facts of a particular
situation.
This very basic point was illustrated by the case of Oglesby v. Farmers
Mutual Exchange,2 in which a seller of fertilizer and other farm supplies
sought to satisfy its unpaid claim through an action against the wife of the
man who had actually purchased the supplies. The wife owned the land
on which the supplies were used, and assisted in the partial payment of
their cost. Nevertheless, the seller was unable to show that the husband
was acting as the agent of his wife. The seller's own itemized bill of account
showed that credit was extended only to the husband, with the wife having
nothing to do with the transaction. Nor was there any evidence that either
the husband or wife attempted to conceal the existence of an agency relationship .3
The status of an agent is unique, and cannot be directly tied to any other
role a person may play. The failure of the seller in Oglesby to give due
weight to that point left it open to criticism for not explaining "how it kept
its own books incorrectly and why it failed to charge the account to the
4
one it now seeks to hold liable therefor."
*
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1. GA. CODE ANN. §53-510 (Rev. 1974).
2. 128 Ga. App. 387, 196 SE.2d 674 (1973).
3. In effect, the wife had neither expressly nor by implication authorized the husband to
act as her agent. Such authorization is essential to the creation of the principal-agent relationship. GA. CODE ANN. §4-101 (Rev. 1962).
4. 128 Ga. App. at 390, 196 S.E.2d at 677. In the face of legal developments in the field
of sexual equality, one is left to wonder whether even the presumption of a wife's agency
status in the purchase of necessaries will long survive.
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Agency Status Vs. PersonalLiability In The Law Of Negotiable
Instruments

Issues involving the law of agency take on a new and sometimes rather
confusing dimension when they arise in the context of the Georgia Commercial Code.- A classic example of this type of problem is found in the
situation in which agency status is raised as a defense by the signer of a
negotiable instrument. The governing statutory language provides as follows:
An authorized representative who signs his own name to an instrument
• ..except as otherwise established between the immediate parties, is
personally obligated if the instrument names the person represented but
does not show that the representative signed in a representative capacity,
or if the instrument does not name the person represented but does show
that the representative signed in a representative capacity.'
In DeGolian v. Southern Oxygen Supply Co.,' a case discussed in last
year's survey," the Georgia Court of Appeals held that parol evidence was
admissible to show that a promissory note had in fact been signed in a
representative capacity when the note named the alleged principal (a corporation) but did not expressly indicate that the signer was acting only as
the agent of that principal. As a general statement of law, this holding was
undoubtedly correct. 9 However, the decision was appealed to the Georgia
Supreme Court, and in an opinion promulgated during the current survey
period that body reversed the result in the lower court on the ground that
the promissory note did not name the principal. 8 The note did contain on
its face the name "Golian Steel Co." opposite that of the signer, but the
correct name of the business enterprise that was the alleged principal was
"Golian Steel & Iron Company." Thus, Southern Oxygen Supply was indistinguishable from the case of Bostwick Banking Co. v. Arnold," in
which it was stated that "[one who executes a note in his own name with
nothing on the face of the note showing his agency cannot introduce parol
5.

See GA. CODE ANN., tit. 109A (Rev. 1973).
GA. CODE ANN. §109A-3-403(2)(b) (Rev. 1973).
7. 127 Ga. App. 504, 194 S.E.2d 265 (1972).
8. See Claxton, Annual Survey of Georgia Law: Agency & Business Associations, 25
MERCER L. REV. 21, 24 (1974).
9. UNIFORM COMMERCIAL CODE §3-403, Comment 2.
10. The lack of a named principal, when coupled with the obvious failure to note the
representative capacity of the signer, brought the case within the meaning of GA. CODE ANN.
§109A-3-403(2) (a) (Rev. 1973). That section provides that when an authorized representative
signs his own name to an instrument he "is personally obligated if the instrument neither
names the person represented nor shows that the representative signed in a representative
capacity." The admission of parol evidence to prove agency in cases governed by the quoted
language is not permitted.
11. 227 Ga. 18, 178 S.E.2d 890 (1970).
6.
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evidence to show that he executed it for a principal, or that the payee knew
that he intended to execute it as agent."' 2
Some may argue, of course, that the supreme court went to unnecessary
lengths in its insistence upon a completely accurate reproduction of the
principal's name. Yet any other approach could seriously complicate the
process of determining whether an authorized representative bears any
personal obligation on a negotiable instrument. The Commercial Code
seeks to specify and limit the number of instances in which there is any
room for debate regarding the liability-or lack thereof-of an "agent" who
signs a negotiable instrument. The Georgia Supreme Court merely adhered
to that policy orientation. It is the court of appeals which deserves criticism, for its carelessness in pinpointing the facts of the case.
C.

The Undisclosed Principal

It is a basic rule of the law of agency that if the agent is to "avoid
personal liability, the duty is on him to disclose his principal, and the
agent is individually liable if he fails to disclose his agency and the identity
of his principal.' 3 This rule was applied in the recent case of Yarbrough
& Co. v. Travis Pruitt & Associates, 4 with a result unfavorable to the
erstwhile agent. The latter had argued that it was a licensed real estate
agent and was acting as such in its relationship with the plaintiff. The trial
court found otherwise, however, and the court of appeals concluded that
it was "clear that the trier of fact should determine whether the agency
was disclosed and whether credit was extended to the agent in his own
right or to the principal on whose behalf the agent was acting. '"'
D.

Independent Contractors

The current survey period produced some particularly interesting judicial analyses of the topic of independent contractors. The foremost example is the case of Jordan v. Townsend," which involved a tort action growing out of a collision between an automobile and a tractor-trailer rig. The
driver and owner of the tractor-trailer were naturally named as defendants,
but in addition so was the Union Camp Corporation, which had entered
into an agreement with the tractor-trailer owner pursuant to which the
latter was to cut timber on Union Camp property and deliver the logs to
Union Camp's Savannah plant. Union Camp raised as its sole defense the
12. Id. at 22, 178 S.E.2d at 893 (emphasis added).
13. Chambliss v. Hall, 113 Ga. App. 96, 99, 147 S.E.2d 334, 338 (1966).
14. 130 Ga. App. 49, 202 S.E.2d 227 (1973).
15. Id. at 50, 202 S.E.2d at 228. This language was based on a provision in the Georgia
Code which states that in an agency matter "[tihe question to whom the credit [on a
contract] is given is a question of fact to be decided by the jury under the circumstances in
each case." GA. CODE ANN. §4-406 (Rev. 1962).
16. 128 Ga. App. 583, 197 S.E.2d 482 (1973).
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contention that the tractor-trailer owner was an independent contractor
rather than an employee of the corporation.
The term "independent contractor" is used to describe "all persons who
contract to do something for another but who are not servants in doing the
work undertaken."'" The traditional test used in Georgia to determine into
which category an individual falls hinges on "whether the contract gives,
or the employer assumes, the right to control the time, manner and method
of executing the work as distinguished from the right merely to require
certain definite results in conformity to the contract."' 8 This test has its
foundation in explicit statutory language. 9 The contract before the court
in Jordan did provide that Union Camp was to have no control over the
time, method, or manner in which performance was to occur. However, the
contract also stated that "the reasonable rules adopted by owner [Union
Camp] as applicable to timber harvesting on said timberlands" were to
be observed. The court of appeals held that this language left Union Camp
with control over the manner and method of tree harvesting. 0 Thus, the
defense based on an independent contractor theory was inadequate to
support the trial court's grant of summary judgment to Union Camp.
An indication of the unfortunate extent to which the generally quite
logical defense based on an independent contractor theory may be distorted and abused is found in the case of Red Top Cab Co. v. Hyder.2' The
driver of a cab owned by Red Top was alleged to have negligently driven
the vehicle into another automobile. Red Top presented evidence that the
driver was actually an independent contractor, who had leased the cab for
a specific sum per day. The corporation also showed that it had no control
over the actions of the driver.2 2 Under these circumstances, the court was
compelled to hold that no agency relationship between Red Top and the
driver of the cab was created, and that Red Top was therefore entitled to
summary judgment.
Interestingly, the author of the opinion 3 expressed his personal belief
that "a corporation which allows taxis to be used which carry the name of
17. RESTATEMENT OF AGENCY (SECOND) §2, Comment "b" at 13 (1958).
18. Hotel Storage, Inc. v. Fesler, 120 Ga. App. 672, 674, 172 S.E.2d 174, 176 (1969).
19. See GA. CODE ANN. §105-501 (Rev. 1968), which states that an "employer generally is
not responsible for torts committed by his employee when the latter exercises an independent
business, and in it is not subject to the immediate direction and control of the employer."
20. It should be emphasized that in the Jordan case, as in all matters involving the
independent contractor question, it makes no difference whether control is actually exercised.
It is the right of control that represents the critical factor. 128 Ga. App. at 585, 197 S.E.2d at
483.
21. 130 Ga. App. 870, 204 S.E.2d 814 (1974).
22. In an affidavit, Red Top stated that "it had no control as to whether the driver of the
taxi picked up the person who called in . . . [and] . . . also stated that [it] did not
participate in the profits or losses of the taxi drivers." Id., 204 S.E.2d at 815.
23. Judge J. Kelley Quillian.
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the corporation should be liable for the negligent acts of the taxi drivers."',
Nevertheless, the problem was viewed as one "which must be directed to
the legislative branch of government."" This negative stance undoubtedly
resulted from the fact that all the exceptions to the rule of non-liability of
an employer for the negligence of an independent contractor are, like the
rule itself, set forth by statute 26-and
none of the exceptions were applicable in Red Top. Yet taxi companies are notorious for their attempts to
evade tort liability, 7 and the Red Top case clearly deals with a fact situation which the independent contractor defense does not comfortably embrace. Moreover, one may justifiably argue that the taxi driver in Red Top
was not a person who had contracted to do something for the cab company,"8 but was simply the instrument of a somewhat unsophisticated
charade. If that were so, it would obviously be unnecessary to even consider
the statutory limitations on the independent contractor defense.
By this point the reader must surely understand why the independent
contractor topic cannot be abandoned without a somewhat more detailed
consideration of the viability of the "control test" that is commonly applied to distinguish between an independent contractor and a regular employee. It is rather unusual for the issue of control to be so close as it was
in Jordan v. Townsend, or for the defense of lack of control to be subject
to so much abuse as it was in Red Top Cab Co. v. Hyder. Ordinarily, the
control test is easily applicable and leads to satisfactory results.2 9 However,
the test repeatedly seems to create problems in difficult cases. The greater
the need for a reliable indicator, the less helpful the control test becomes.
Indeed, one of the dissenting opinions in Jordan complained of the lack of
predictability "in the appellate decisions of this state on the distinction
between servant and independent contractor. The control or right to control test is to say the least esoteric. ' 30 Perhaps a modified version of the
24. 130 Ga. App. at 871, 204 S.E.2d at 816.
25. Id.
26. See GA. CODE ANN. §105-502 (Rev. 1968). The statutory rule of non-liability is found
in GA. CODE ANN. §105-501 (Rev. 1968), quoted in note 19, supra.
27. See Walkovszky v. Carlton, 18 N.Y.2d 414, 276 N.Y.S.2d 585, 223 N.E.2d 6 (1966),
on remand 287 N.Y.S.2d 546 (2d Dept. 1968), af'd mem., 23 N.Y.2d 714, 296 N.Y.S.2d 362,
244 N.E.2d 55 (1968) (upholding an amended complaint).
28. See notes 17 and 18, supra, and accompanying text for a discussion of the basic
meaning of the term "independent contractor."
29. See, e.g., Moore v. Oglethorpe Sanitorium, Inc., 129 Ga. App. 310, 199 S.E.2d 615
(1973); Helms v. Young, 130 Ga. App. 344, 203 S.E.2d 253 (1973). In these two cases, both
decided during the current survey period, the independent contractor defense was obviously
relevant. The Helms case was somewhat complex, and will be discussed in greater detail in
the context of the borrowed servant doctrine. See note 40-45, infra, and accompanying text.
However, neither case contains anything new or surprising on the independent contractor
question.
30. 128 Ga. App. at 585, 197 S.E.2d at 484. Strangely enough, it is apparent that in
another agency related context-that of the borrowed servant doctrine-a standard based on
control functions consistently well. For a discussion of this doctrine, see notes 32-45, infra,
and accompanying text.
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present control test should be adopted, a version which would always ask
whether the independent contractor relationship was entered into by the
erstwhile employer solely to avoid liability. Opponents of this approach
might attempt to draw an analogy to incorporation for the purpose of
limiting the personal liability of shareholders, a procedure with which
there is certainly nothing innately wrong.' However, it is doubtful that
anyone would argue that the policy considerations which lend support to
the independent contractor defense are quite so significant as those which
hold the corporate veil in place. It is time for both the legislature and the
judiciary to take a long, critical look at the control test, and to attempt to
establish a more sophisticated-and workable-standard for dealing with
matters involving the independent contractor defense.
E.

The Borrowed Servant Doctrine

A servant who is "directed or permitted by his master to perform services
for another may become the servant of such other in performing the services. ' 32 The question of liability for the tortious actions of a "borrowed
servant" was considered at length by the Georgia appellate courts during
the current survey period, with results that illustrate how complex this
particular issue can be. The major case was Montgomery Trucking Co. v.
Black, 33 which hinged on a contract pursuant to which one Rudolph
Zschiedrich agreed to furnish a truck and driver to the trucking company.
The contract stipulated that the contractor (Zschiedrich) "understands
and agrees that the equipment that is the subject of this lease, as set forth
above during the term of the lease, is under the complete control and
direction of contractor, and not the carrier [the trucking company]. ''3,
The trucking company was named as the defendant in a personal-injury
action brought by the driver of another vehicle that was involved in a
collision with the truck. The trial court granted summary judgment to the
defendant trucking company.
When the case came before the court of appeals, it was subjected to what
may qualify as the most poorly written treatment of any agency problem
decided during this survey period. After a singularly unhelpful discussion
of what it thought was some confusion as to the identity of the defendant,35
the court concentrated its attention on the affidavit of Zschiedrich, the
owner of the truck. Not surprisingly, that affidavit insisted that the Mont31. Of course, it is equally true that the corporate entity is likely to be disregarded when
such a step is necessary to promote justice. For a further discussion of this point, see notes
68-73, infra, and accompanying text.
32. RESTATEMENT OF AGENCY (SECOND) §227 (1958) (emphasis added).
33. 231 Ga. 211, 200 S.E.2d 882, rev'g 129 Ga. App. 36, 198 S.E.2d 378 (1973).
34. 231 Ga. at 212, 200 S.E.2d at 883.
35. For a summary of the manner in which this point was treated when the case reached
the Georgia Supreme Court, see note 39, infra, and accompanying text.
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gomery Trucking Company exercised control over the driver of the
truck-and thus was the master in a master-servant relationship. The
court of appeals seized upon this point as the basis for its holding that
there were issues of fact which made summary judgment for the trucking
company inappropriate.
When the case reached the Georgia Supreme Court, however, emphasis
was quite correctly placed on the contract between the truck owner and
Montgomery. As indicated previously,"8 the contract plainly stated that
the owner was to retain control. This brought the case within the ambit of
the Georgia statutory provisions on bailments. Under the Georgia Code, a
bailment is defined as "a delivery of goods or property for the execution of
a special object, beneficial either to the bailor or bailee, or both; and upon
a contract, express or implied, to carry out this object and dispose of the
property in conformity with the purpose of the trust. 37 Basic concepts of
the law of bailments are merged with the borrowed servant doctrine in a
section of the Code which states:
The engagements of the hirer of things are, to put the thing to no other
use than that for which it is hired; to take ordinary care in its use; to
redeliver at the expiration of the bailment; and to comply generally with
the terms of the hiring. If the bailor sends his own agents with the thing
bailed, as a driver for his horse, then the hireris bound, either to the bailor
or to third persons, only for the consequences of his own directions and
for gross neglect.3

Since it was not even alleged that directions given to the driver of the
truck by the trucking company caused the collision, the Georgia Supreme
Court reversed the decision of the court of appeals and upheld the grant
of summary judgment to the trucking company. No concern was expressed
for the possible misidentification of the name of the trucking company in
the contract, since neither of the parties to the suit had raised the question. :"
The supreme court's holding in Montgomery Trucking Co. v. Black was
cited by the court of appeals in Helms v. Young, 0 a case involving a rather
jumbled set of facts. In simplified terms, the facts of the Helms case were
these. V, a subsidiary corporation of W, was in the business of supplying
chickens to processing plants owned by W. X contracted with V to haul
chickens for V to the plants owned by W. Y was a driver for X. Z, the
36. See note 34, supra, and accompanying text.
37. GA. CODE ANN. §12-101 (Rev. 1973).
38. Id. at §12-203 (emphasis added).
39. The supreme court added, with a bit of sardonic humor, that if the plaintiff "had sued
the wrong party, this would have been an additional reason to grant summary judgment in
favor of the trucking company." 231 Ga. at 214, 200 S.E.2d at 885.
40. 130 Ga. App. 344, 203 S.E.2d 253 (1973). Helms also contained an independent contractor issue. See note 29, supra.
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plaintiff, sued V for damages resulting from a collision involving a truck
driven by Y for X, a collision which occurred while the truck was being
used in the fulfillment of X's contract with V.41 Apparently chastened by
the supreme court's opinion in the Montgomery Trucking case, the court
of appeals was quick to note that the relationship between X and V was
controlled by their contractual agreement, under which V "had no right
of control over the details of the hauling operation
. ... 1
The control standard is much more helpful in the context of the borrowed servant doctrine that in problems involving the independent contractor defense.43 This distinction becomes more noticeable as the cases in
the two areas become more complex. The primary reason for this is that
the criteria for making a determination of whether control does or does not
exist are carefully defined in those cases that deal with the borrowed servant doctrine, something which is certainly not true of the independent
contractor cases. These criteria are:
(1) that the special master [who temporarily "borrows" the servant]
must have complete control and direction of the servant for the occasion;
(2) that the general master [to whom the services of the borrowed employee were originally owed] must have no such control; (3) that the
special master must have the exclusive right to discharge the servant, to
put another in his place or to put him to other work.4
In the Helms case it was obvious that V, the special master, did not have
control over Y, the driver-servant, within the meaning of these criteria. It
is unfortunate that the quality of the legal analysis found in the independent contractor cases does not equal that normally found in cases centering
on the borrowed servant doctrine. 45
F.

Master's Liability For The Torts Of His Servant

Tactically, the outcome of litigation involving a master's liability for the
torts of his servant often depends merely on whether the master-servant
relationship is shown to have existed when the tort occurred. For example,
41. Perhaps it should be noted that the truck driven by Y did not actually belong to X.
It had been borrowed by X from a former business partner. This was another complicating
factor in the case, but is not relevant to the court's analysis of the borrowed servant doctrine.
42. 130 Ga. App. at 350, 203 S.E.2d at 258. The court acknowledged that Vobviously had
an interest in the results of the hauling operation "and in connection therewith informed the
driver [11 as to the location of the chickens and the place to which they were to be
taken ....
" Id. This did not constitute an overall right of control, however.
43. For a critique of the control test in the latter context, see notes 21-31, supra, and
accompanying text.
44. Fulghum Industries, Inc. v. Pollard Lumber Co., 106 Ga. App. 49, 52, 126 S.E.2d 432,
435 (1962).
45. For other decisions on the topic of borrowed servants, see Mitchell v. Burden Brothers,
Inc., 126 Ga. App. 75, 189 S.E.2d 909 (1972), and the cases cited therein.
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an employer who finds it necessary to rely upon the independent contractor
defense will almost surely lose his case if the alleged independent contractor is found to have been an ordinary employee.4" Furthermore, when a
"borrowed servant" becomes the actual servant of his special master, and
acts pursuant to the latter's directions, the special master must accept
liability for actions of the servant.47
Yet a master is not always liable for the torts of his servant. The classic
exception to the general rule is that "[a] master is not subject to liability
for the torts of his servants acting outside the scope of their employment . . . ."I This exception was central to the outcome of Atlanta Blue
Print & Photo Reproduction Co. v. Kemp,4" a case that is interesting primarily for the rather novel manner in which the plaintiff attempted to
show that the defendant's employee had acted within the scope of his
employment. The employee drove the defendant's truck in a motorcade to
a Little League football game, and it was during that motorcade that the
truck was involved in a collision with the plaintiff's automobile. The employee himself offered uncontroverted testimony that at the time of the
collision he was using the truck on a personal mission. The plaintiff argued
that since the defendant employer's name was printed on the exterior of
the truck some benefit was bestowed upon the employer by way of advertisement, and the employee's use was thus within his scope of employment.
On the basis of this argument, the trial court overruled the employer's
motion for summary judgment. On review, the court of appeals concluded
that there was nothing in the record to overcome the employee's testimony
regarding the nature of his activities. The decision of the trial court was
50
therefore reversed.
G.

Ratification

Even when there is some doubt regarding whether an agent acted within
the scope of his authority, the principal may nevertheless be deemed to
have ratified the actions of the agent, and thus to have assumed responsi46. See notes 16-31, supra, and accompanying text for a discussion of the independent
contractor defense.
47. See notes 32-45, supra, and accompanying text for a discussion of the borrowed servant doctrine.
48. RESTATEMENT OF AGENCY (SECOND) §219(2) (1958). The Georgia Code states that a
"principal shall be bound by all the acts of his agent within the scope of his authority.
§4-302 (Rev. 1962).
49. 130 Ga. App. 778, 204 S.E.2d 515 (1974).
50. In a previous case, the court of appeals had stated that the fact that an "employee
had on clothes containing the insignia of the defendant [employer] and . . .that the truck
contained the insignia of the defendant cut no figure whatsoever" in an attempt to show that
the employee was acting within the scope of his employment. Brennan v. National NuGrape
Co., 106 Ga. App. 709, 711, 128 S.E.2d 81, 83 (1962).
GA. CODE ANN.
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bility for them.' In the case of Builders Homes of Georgia, Inc. v. Wallace
Pump & Supply Co. 52 a corporation which had accepted the benefits of a
contract entered into by an agent was held to be estopped to deny the
authority of the agent.53 It should be noted that although there are technical differences in the meaning of ratification and estoppel, 54 the two terms
frequently are used in an overlapping fashion as they were in the Builders
5
Homes case.
II.

PARTNERSHIPS

As usual, there were very few cases directly involving the subject of
partnerships decided by Georgia's appellate courts during the current survey period. However, the supreme court did have the opportunity to review
5
one case, Hammond v. Chastain,
6 that involved a rather unique factual
situation and was resolved in a somewhat ironic manner. Eleven brothers
and sisters formed a limited partnership to purchase and manage a tract
of land. Three members of the partnership were designated as general
partners, and were given the responsibility for conducting the business of
the corporation. Decisions were to be made by majority agreement of the
general partners. Eventually, the three partners signed a contract for the
sale of real estate held by the partnership. At the closing, however, one of
the partners refused to sign the deed. The trial court ordered him to do
so, and he appealed. The Georgia Supreme Court first concluded that the
language of the partnership agreement constituted the grant of "a power
of attorney to a majority of the general partners to act for the partnership
and a decision by a majority of the general partners to sell a tract of land
evidenced by a deed executed by a majority of the general partners is
sufficient to transfer title."57 Therefore, the trial court's order to the recal51. Ratification is defined as "the affirmance by a person of a prior act which did not bind
him but which was done or professedly done on his account, whereby the act, as to some or
all persons, is given effect as if originally authorized by him." RESTATEMENT OF AGENCY
(SECOND) §82 (1958). Under Georgia law, the relation of principal and agent may actually
arise out of ratification. See GA. CODE ANN. §4-101 (Rev. 1962).

52. 128 Ga. App. 779, 197 S.E.2d 839 (1973).
53. This was an alternative holding. The court also concluded that there was sufficient
evidence to support the theory that the agent had acted within the scope of his authority.
54. See W. SEAVEY, LAW OF AGENCY §§37G and 40 (1964). The key distinction is that unlike
estoppel, "there may be ratification although neither the agent nor the other party suffer a
loss resulting from a statement of affirmance or a failure to disavow." RESTATEMENT OF AGENCY
(SECOND §82, Comment "c" at 211 (1958).
55. According to the Restatement, "in some cases in which ratification is claimed, the
principal's liability can be based upon unjust enrichment or estoppel, either in addition to
or as an alternative to his liability based on ratification." RESTATEMENT OF AGENCY (SECOND)
§82, Comment "c" at 211 (1958).
56. 230 Ga. 747, 199 S.E.2d 237 (1973).
57. Id. at 750, 199 S.E.2d at 239.
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citrant general partner to sign the deed was reversed because it was
unnecessary to accomplish the property transfer.
In a decision based on well-established precedent, the court of appeals
5
held in Southern Concrete Products Co. v. Robertson"
that "in an action
by a creditor against alleged partners on open account for goods sold to an
alleged partnership, the plaintiff has the burden of proving the partnership
[when it is denied by one or more of the partners]. '59 The evidence was
deemed sufficient to support the trial court's finding that the individual
defendant was not a party to the partnership in question, and had no
connection with the debt that was the subject matter of the action.
III.

A.

CORPORATIONS

CorporationBy Estoppel

The doctrine of corporation by estoppel is based on the concept that "a
person who has contracted or otherwise dealt with a body purporting to be
a corporation, is, by reason of having dealt with it as such, estopped from
denying its corporate existence."6 In recent years, the continued validity
of the doctrine has been open to question. This uncertainty has resulted
primarily from the demise in many jurisdictions of the theory of the de
facto corporation, a related but nevertheless quite distinct element of the
law of corporations which permits the recognition of a "corporation" that
has in fact not fully satisfied the statutory requirements for incorporation."'
Georgia has been in the forefront of the development in the area of de facto
corporations.' 2 However, on the question of corporation by estoppel, the

Georgia Supreme Court recently held in the case of Cahoon v. Ward," that
the doctrine is alive and well. This result was dictated by specific statutory
language to the effect that "[tihe existence of a corporation, claiming a
58.
59.
60.

129 Ga. App. 46, 198 S.E.2d 512 (1973).
Id. at 47, 198 S.E.2d at 513.
Cason v. State, 16 Ga. App. 820, 829, 86 S.E. 644, 649 (1914).

61.

For a brief but helpful discussion of this point, see N. LATTIN,

THE LAW OF

CORPORATIONS 183 (2d ed. 1971). The key factor in the demise of the theory is a provision in
the Model Business Corporation Act which states that "persons who assume to act as a
corporation without authority so to do shall be jointly and severally liable for all debts and
liabilities incurred or arising as a result thereof." ABA-ALI MODEL Bus. CORP. ACT §146 (2d
ed. 1971). This provision was "designed to prohibit the application of any theory of de facto
incorporation." ABA-ALI MODEL Bus. CORP. Act §146, Comment (2d ed. 1971). Some confusion has arisen regarding whether the draftsmen of the Model Act might have also intended
to eradicate the doctrine of corporation by estoppel. See Robertson v. Levy, 197 A.2d 443
(D.C. Ct. App. 1964).
62. Georgia has adopted a statute that is fundamentally the same as §146 of the Model
Business Corporation Act, quoted in note 61, supra. See GA. CODE ANN. §22-204 (Rev. 1970).
For a succinct judicial summary of the effect of this statute, see note 65, infra, and accompanying text.
63. 231 Ga. 872, 204 S.E.2d 622 (1974).
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charter under color of law, cannot be collaterally attacked by persons who
have dealt with it as a corporation. Such persons are estopped from denying its corporate existence."6 4 Thus the theory of corporation by estoppel
has been preserved in Georgia even though "there is no longer any concept
of a de facto corporation as far as that doctrine applies to defectively
incorporated domestic corporations. '""
It is quite reasonable to prohibit an individual who has dealt with a
particular entity as if it were a corporation from reversing himself in the
courtroom simply to obtain an advantage in litigation. On the other hand,
the process of incorporation has been so simplified by the present Georgia
Corporations Code that there is now very little reason for permitting promoters and shareholders to rely upon the theory of the de facto corporation.
The basic policy consideration upon which that theory is based is that loss
of the corporate form should not result from minor deviations from a complex incorporation procedure. In Georgia, and in many other states, that
justification no longer exists.
Any discussion of the doctrine of corporation by estoppel is incomplete
without an acknowledgment of the fact that in some instances when a true
corporate entity does exist, the complaining party may be able to show
that he had actually looked to an individual for the satisfaction of debts
that might otherwise have been considered to be owed by the corporate
entity. Such a situation, which obviously represents the converse of that
in which the doctrine of corporation by estoppel may be applicable, was
before the Georgia Court of Appeals in Cook v. Van Deren Hardware,Inc."
The court affirmed a judgment for the plaintiff. 7
B.

Piercing The Corporate Veil

The necessity of piercing the corporate veil arises "when the notion of
legal entity is used to defeat public convenience, justify wrong, protect
fraud, or defend crime . . . .'" In the event of such abuse, "the law will
regard the corporation as an association of persons . . . ."" The case of
7" arose when a number of persons
Lincoln Land Co. v. Palfery
were induced
by fraudulent misrepresentations to purchase subdivision lots from the
Lincoln Land Company for which the water supply was extremely inade64.

GA. CODE ANN. §22-5103 (Rev. 1970).
65. 231 Ga. at 874, 204 S.E.2d at 624. For a discussion of the statutory foundation for this
conclusion regarding de facto corporations, see notes 61 and 62, supra, and accompanying
text.
66. 129 Ga. App. 768, 201 S.E.2d 328 (1973).
67. The defendant-appellant in Cook argued "that the debt sued on was a corporate debt
which had been discharged in bankruptcy and not an individual obligation." Id.
68. United States v. Milwaukee Refrigerator Transit Co., 142 F. 247, 255 (C.C.E.D. Wis.
1905).
69. Id.
70. 130 Ga. App. 407, 203 S.E.2d 597 (1973).
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quate. The corporate seller, although named as a defendant by the complaining purchasers, was judgment proof because of a transfer of all its
property to another corporation, Lakewood, Inc. The court concluded,
however, that the three individual shareholders of the defendant corporation could properly be held accountable to the purchasers. In the words of
the Lincoln Land opinion:

[Tihe individual defendants . . . were, as the sole stockholders, sole
board of directors, and all of the officers, in charge of the affairs of the
corporation and must be chargeable with the corporate literature, backed
up by the assurances of sales people, that there was available water in the
water system which they were running. . . .The evidence in its entirety
is sufficient to authorize a finding that purchases of lots were made in
reliance on these representations,that they were false,and that they were
authorized and directed by ...[the individual defendants] ...by and
through their corporate conduit with knowledge that they were untrue .... 1,
In addition, the court noted that the individual defendants were in complete control of the Lakewood Corporation. Therefore, sufficient grounds
existed to support a jury finding that they "had authorized and carried out
this transfer [of Lincoln Land property to Lakewood] in fraud of creditors." 72 The purchasers were therefore entitled to join Lakewood as a party
defendant, but its liability was limited to the value of the assets trans73
ferred to it by the Lincoln Land Company.
C.

Powers Of Corporate Officers

It is essential that the bylaws of a corporation clearly define the powers
of the corporate officers. 74 This very basic point was well illustrated in
Riverdale Assembly of God, Inc. v. Advanced Refrigeration, Inc. 75 That
case arose out of the purchase of heating and air conditioning equipment
by the president of a corporation. When the seller brought a foreclosure
71. Id. at 411-12, 203 S.E.2d at 603.
72. Id. at 412, 203 S.E.2d at 604.
73. The transfer from Lincoln to Lakewood was not quite as simple as the textual discussion may suggest. Included in the transfer was one major liability, a note payable to one of
the shareholder-directors. This note rendered Lakewood technically insolvent. However, the
court of appeals ignored the note, for the obvious reason that it represented an obligation to
an individual who was partially responsible for the abuse of the corporate concept that was
so evident in Lincoln Land. Thus, the Lakewood Corporation was deemed to have a positive
assets picture.
74. The Georgia Code provides:
All officers and agents of a corporation, as between themselves and the corporation, shall have such authority and perform such duties in the management of the
corporation as may be provided in the bylaws, or as may be determined by action
of the board not inconsistent with the bylaws. GA. CODE ANN. §22-2609(e) (Rev.
1970).
75. 128 Ga. App. 718, 197 S.E.2d 767 (1973).
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action against the corporation on the contract of sale and an accompanying
note, the defendant corporation argued that its president had been without
authority to make the purchase. The words of the court's opinion clearly
explain how crucial the language of the bylaws was to the outcome of the
case.
It was shown by the corporate bylaws that the property of the corporation
cannot be sold, leased, mortgaged, or otherwise disposed of, without the
consent of the members, and that checks had to be approved by the board.
However, the restrictions in the bylaws do not prevent the president from
purchasing equipment."6
Moreover, the opinion noted that even if the appropriate restrictions had
been included in the bylaws, they would have had no effect unless made
77
known to the seller.
D.

Shareholders' Derivative Actions

Some of the most difficult problems in the law of corporations are found
in the mechanics of shareholders' derivative suits. Two such problems were
7
examined by the Georgia Supreme Court in Pickett v. Paine,
a case that
was further complicated by the fact that it involved two close corporations
7
in which the plaintiff and defendant held all the stock. 1
The first major consideration before the court was whether to permit any
recovery to go directly into the hands of the plaintiff-shareholder. Of
course, the normal practice in shareholders' derivative suits is for the recovery to go into the coffers of the corporation, thus providing an obvious
but nevertheless indirect benefit to aggrieved shareholders. Most jurisdictions permit a direct distribution to shareholders only in the most extreme
circumstances,"0 and while acknowledging the possibility of a direct shareholder recovery the court in Pickett concluded that there was nothing in
the facts to justify "a disregard of the corporate personality for the benefit
of [the] minority shareholder.""1
The suit was based primarily on the misappropriation for personal use
76. Id. at 719, 197 S.E.2d at 768.
77. The notice requirement is found in GA. CODE ANN. §22-2609(g) (Rev. 1970). Adding
one final nail to the defendant's coffin, the court pointed out that even the necessary bylaws
accompanied by notice to the seller would not have changed the result of the case, since the
defendant had by subsequent acts ratified the transaction. 128 Ga. App. at 719, 197 S.E.2d
at 768.
78. 230 Ga. 786, 199 S.E.2d 223 (1973).
79. In recent years, so many developments have occurred in the area of close corporations
that it has almost become a separate body of law in itself. See F. O'NEAL, CLOSE
CORPORATIONS: LAW AND PRACTICE (1971). In dealing with the Pickett case the court was
obviously aware of the unique characteristics of the close corporation. However, that consideration was not decisive in the outcome of the case.
80. See 6 Z. CAVITCH, BUSINESS ORGANIZATIONS §119.06 (1973).
81. 230 Ga. at 791, 199 S.E.2d at 228.
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by the defendant of the proceeds of loans made to the corporations. The
argument can reasonably be made that in a situation involving a corporation having only two shareholders, such conduct by the controlling party
makes a direct recovery by the complaining shareholder almost mandatory. It would be intolerable to return the funds to the corporation if they
would still be within the easy reach of one whose conduct has been fraudulent in the past. However, the court was on sound ground in denying a
direct, personal recovery in Pickett because it was still possible "to allow
for the realization of the equity interests of the minority shareholder in the
corporate properties by way of a liquidation claim [contained in another
portion of the complaint]." 2
The second key question which the court was compelled to resolve in
Pickett was whether the plaintiff shareholder had in fact acquiesced in the
alleged fraudulent conduct of the defendant, and was thus estopped from
maintaining the suit. Georgia follows the rule that "shareholders in a corporation who participate in the performance of an act, or who acquiesce
and ratify the same, are estopped to complain thereof in equity." 3 To a
limited extent this rule was applicable in Pickett, since the plaintiff shareholder was aware that part of the funds from one loan would be used to
pay personal obligations of the defendant. However, there was no indication in the pleadings that the plaintiff had acquiesced in numerous other
instances in which loan proceeds had been applied for the personal benefit
of the defendant. Therefore, the defense of estoppel was certainly not adequate to support the defendant's motion for summary judgment.
E. Inspection Rights Of Shareholders
The right of shareholders to inspect corporate books and records came
before the Georgia Court of Appeals in two cases during the current survey
period, with both cases involving the same corporation. In Shelters, Inc.
v. Mankin" the issue was whether the shareholder who sought to exercise
inspection rights was actually a "shareholder of record" as required by the
Georgia Code1 5 The argument that this basic qualification was not satisfied grew out of the fact that the shareholder had entered into a contract
82.
83.

Id. at 792, 199 S.E.2d at 228.
Id. For a discussion of this principle, see 13 W.

PRIVATE. CORPORATIONS

84.
85.

FLETCHER,

CYCLOPEDIA OF THE LAW OF

§5862 (1970).

130 Ga. App. 859, 204 S.E.2d 810 (1974).
The relevant portion of the Code provides as follows:
Any person who shall have been a shareholder of record for at least six months
immediately preceding his demand or who shall be the holder of record of, or
thereunto authorized in writing by the holders of record of, at least five per cent of
all the outstanding shares of any class or series of a corporation, upon written
demand stating the purpose thereof, shall have the right to examine, in person, or
by agent or attorney, at any reasonable time or times, for any proper purpose, its
books and records of account, minutes and record of shareholders and to make
extracts therefrom. GA. CODE ANN. §22-613(b) (Rev. 1970).
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for the sale of his shares. The court concluded that this made no difference
since the shareholder was still listed as such on the books of the corporation."
In a second case, Shelters, Inc. v. Reeve,"7 the court of appeals examined
what are probably the most frequently raised arguments against permitting a shareholder to inspect corporate books and records-that he is acting
in bad faith and for an improper purpose. The court was asked to accept
these defenses on the basis of nothing more than two affidavits that were
totally conclusory in nature. No transcript of the evidence and proceedings
at the trial court level was made available to the court of appeals. The only
concrete point from which even a hint of impropriety could be drawn was
that the shareholder had exercised his inspection rights on another occasion within the past two years. However, the court was clearly not persuaded by that consideration. In the words of the opinion:
A conclusion is not evidence. Standing alone, the fact that the plaintiff
had exercised his statutory right to inspect the books at some time within
the past two years does not amount to evidence of bad faith or improper
purpose. Thus the affidavits fail to show any bad faith or improper purpose by plaintiff."8
In addition to his request to inspect the books and records of the corporation, the shareholder also sought a copy of the most recent balance sheet
and profit and loss statement. Such a request is not subject to debate in a
judicial forum. As the court stated in Shelters, Inc. v. Reeve, a shareholder
has an "unbridled statutory right to this information." 9 Questions of good
faith and proper purpose are simply not relevant. A corporation which
refuses a request for a balance sheet and profit and loss statement must
pay the shareholder a $500 penalty, and that penalty was imposed on
Shelters, Inc.90
86. This result is consistent with that of a significant Delaware case, Western Air Lines,
Inc. v. Kerkorian, 254 A.2d 240 (Del. 1969), in which it was held that when the "proper
purpose" requirement was satisfied there was no justification for looking beyond the record
title of the stock in determining whether a shareholder was entitled to a list of all the
corporation's shareholders. As the reader has undoubtedly surmised, there was no suggestion
of lack of a proper purpose in Shelters.
87. 131 Ga. App. 18, 205 S.E.2d 108 (1974).
88. Id. at 20, 205 S.E.2d at 109.
89. Id., 205 S.E.2d at 110. For the relevant statutory provision, see GA. CODE ANN. §22613(f) (Rev. 1970).
90. In recent years, the inspection rights of shareholders is a subject that has not attracted
a great deal of scholarly comment. Probably because of the prevasive influence of the Model
Business Corporation Act in the area, there seems to have been a tendency on the part of
many observers to conclude that all the basic problems regarding shareholder inspection
rights have been solved. This optimistic conclusion may very well be correct. However, there
are those who disagree. See Starr & Schmidt, Inspection Rights of Corporate Stockholders:
Toward a More Effective Statutory Model, 26 FLA. L. REV. 173 (1974).
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F. Procedure
The case of Knickerbocker Tax Systems, Inc: v. Texaco, Inc." resolved
the unusual question of whether a corporation has the right to defend itself
in a civil action without the benefit of a lawyer. The trial court held that
in order for the defendant corporation to file an answer to a complaint, the
corporation must be represented by a licensed attorney. A non-lawyer
agent of the corporation would not suffice, even if the agent happened to
be (as in Knickerbocker Tax Systems) the chairman of the corporation's
board of directors.
The Georgia Court of Appeals reversed, which is certainly not surprising
in light of the fact that it had held several years before that a corporation
could file suit without the benefit of an attorney. 2 A corporation clearly
has the right to sue and be sued,"' and the ordinary requirement that
pleadings be signed by an attorney applies only to parties who are represented by an attorney. Any limitation on the right of a corporation to
participate in litigation without the assistance of counsel will apparently
have to come from the Georgia General Assembly. The Knickerbocker
court argued strongly for just such legislative action, 5 but there is no
reason to believe that it will be forthcoming in the near future. This is
unfortunate, not just because a lawyer can surely provide more competent
representation for a corporation than can a non-lawyer, but also because
a lawyer is required by ethical considerations to be cognizant solely of the
interests of the corporation.It is simply too easy for the president or board
chairman to confuse his own interests-and emotional biases-with the
best interests of the corporation. 6
IV.

SECURITEs REGULATION

The two cases involving securities matters that were decided during the
91. 130 Ga. App. 383, 203 S.E.2d 290 (1973).
92. Dixon v. Reliable Loans, Inc., 112 Ga. App. 618, 145 S.E.2d 771 (1965).
93. See GA. CODE ANN. §22-202(3)(iii) (Rev. 1970).
94. GA. CODE ANN. §81A-112 (Rev. 1972). Any party not represented by an attorney "shall
sign his pleading ....
"
95. In the words of the court:
[Tihe lay public would be better served and the general welfare enhanced if the
legislature would pass the necessary law forbidding corporations from appearing in
propria persona in the courts. Such restrictive legislation would conform with the
situation generally prevailing in our country that a corporation being an artificial
entity should not be permitted to appear on its own behalf through an agent other
than an attorney at law. 130 Ga. App. at 384, 203 S.E.2d at 291 (emphasis added).
96. It would be foolish, of course, to contend that an attorney never confuses the interests
of his corporate client with those of the executives who have retained his services on behalf
of the corporation. Indeed, this sometimes poses a very serious problem. However, there can
be no doubt that the ethical standards by which attorneys are governed go far to inhibit
misplaced loyalties.
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current survey period were both governed by the old Title 97 of the Georgia
Code, which has now been replaced by the Georgia Securities Act of 1973.11
One case, Allen v. Smith & Medford, Inc.," centered on issues that were
not directly affected by the adoption of the new law. The other, Boddy v.
9 interpreted
Theiling,1
language that is not present in the 1973 Act. However, both cases are definitely worth careful consideration. Indeed, for
reasons that will soon become obvious the Boddy decision is probably the
most important of the two, despite the statutory changes that have subsequently occurred.
A.

Duties Of Directors

The old securities law contained the following provision dealing with the
remedies of purchasers who were victimized by illegal sales of securities:
Every sale or contract for sale in violation of any of the provisions of this
Act, or of any order issued by the Commissioner under any provision of
this Act, shall be voidable at the election of the purchaser. The person
making such sale or contract for sale, and every director, officer, salesman
or agent of or for such seller who shall have participatedor aided in any
way in making such a sale, shall be jointly and severally liable to such
purchaser ....
'"
Boddy v. Theiling considered the question of whether a corporate director who played no active role in the business affairs of the corporation and
attended no meetings of the board of directors was liable for illegal sales
of stock by the corporation. The court concluded without any hesitation
that an innocent purchaser of securities who relies on the reputation of the
members of a corporation's board does have a cause of action against the
board members when the securities involved are illegally sold. This result
should not have shocked anyone. As the Boddy opinion notes, there is now
very substantial authority for the proposition that "know-nothingism" and
"do-nothingism" are no longer sound defenses for a director. 0'°
Boddy v. Theiling made it clear that a director may be deemed to have
"participated or aided" in making an unlawful sale of securities even when
he is not a functioning element of the corporate management. However,
the 1973 Securities Act varies somewhat from the original standard of
participation and aid. Therefore, does the Boddy decision still stand as a
viable guidepost for a director's conduct? The answer is almost certainly
97. GA. CODE ANN., tit. 97 (Supp. 1973). The new law, with numerous amendments
adopted during the 1974 session of the Georgia General Assembly, went into effect on April
1, 1974. See notes 109-12, infra, and accompanying text.
98. 129 Ga. App. 538, 199 S.E.2d 876 (1973).
99. 129 Ga. App. 273, 199 S.E.2d 379 (1973).
100. Ga. Laws, 1957, p. 161 (repealed 1974) (emphasis added). This is §97-114 of the old
law.
101. See, e.g., Escott v. BarChris Constr. Corp., 283 F. Supp. 643 (S.D.N.Y. 1968).
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yes, but some clarification of the new law is necessary in order to explain
why.
The 1973 Act states that any person who commits an unlawful practice
in the sale of a security shall be liable to the person who buys the security."" Possible liability is not limited to one party, however. In the words
of the 1973 Act:
Every person who directly or indirectly controls a person liable . . .[for
every general partner, executive officer or
an unlawful practice] .
every person occupying a similar status or
director of such person .
performing similar functions, and every dealer, limited dealer, salesman,
limited salesman, or agent who participates in any material way in the
sale are liable jointly and severally with and to the same extent as the
person [who commits the unlawful practice] ....101
It is worth noting that a director, or any of the other parties listed in the
quoted provision, must participate in the sale in a materialway. Moreover,
a director or other potentially liable party will be freed of all responsibility
if he "sustains the burden of proof that he did not know of the existence
of the facts by reason of which liability is alleged to exist."104 This amounts
to a "due diligence" defense,105 which has generally proven to be difficult
to sustain in securities matters. For reasons that presumably may be summarized as poor draftsmanship, it was not available under the old law. By
any standards, the complete unavailability of the due diligence defense
would be quite unfair to an innocent defendant. It appears certain, however, that a director who conducted himself in the manner described in
Boddy v. Theiling would have absolutely no chance of successfully asserting such a defense. Furthermore, it would be illogical to contend that a
director who shirks his duties ought to be permitted to rely upon his own
shortcomings as the basis for an argument that he did not participate in a
material way in the sale. Therefore, it must be assumed that Boddy
maintains its viability under the 1973 Act. 06
102. GA. CODE ANN. §97-114(a) (Supp. 1973). As defined in the 1973 Act, the term "person" includes "an individual, a corporation, a partnership, an association, a joint stock
company, a trust, or an unincorporated organization." GA. CODE ANN. §97-102(12) (Supp.
1973). For a list of unlawful practices, see §97-112.
103. GA. CODE ANN. §97-114(b) (Supp. 1973).
104. Id.
105. The "due diligence" characterization is in accord with the public position taken by
Michael H. Trotter, one of the major draftsmen of the 1973 Act. See Trotter & Poe, A Survey
of the Georgia Securities Act of 1973, 10 GA. ST. B.J. 219, 239 (1973), reprinted in 25 MERcER
L. REV. 601 (1974). The statute could have been made much clearer, however, by inserting
the words "or have reason to know" after "did not know."
106. Since the 1973 Act was obviously intended in part to strengthen protection for the
investing public, it would be incredibly ironic if the new statutory scheme was somehow
construed to render Boddy a nullity.
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Conflict Of Laws

Allen v. Smith & Medford, Inc."°7 was apparently the first Georgia case
at the appellate level to directly consider the extent to which the state's
securities laws might affect transactions having substantial contacts with
other jurisdictions. Unlike Boddy v. Theiling, the fact that the Allen case
was decided under the old securities law is fundamentally irrelevant.
The plaintiff in Allen had purchased a $50,000 convertible debenture
issued by the defendant corporation. He sought to recover the purchase
price plus interest and attorney fees, on the ground that the seller failed
to comply with the registration requirements of the old law. It was clear
that those requirements had not been met. However, the outcome of the
case hinged on whether Georgia or Florida law was applicable. The agreement of sale had been prepared in Florida, and the payment handled
through an escrow agent in that state.. Nevertheless, the court had little
difficulty in concluding that Georgia law should be followed.
The defendant urges that there were various contacts with Florida and
that law should apply and not the Georgia law. Nevertheless, several
pertinent facts sway us to the contrary opinion, regardless of what paticular legal theory might be applicable. Although [there was testimony] that
the plaintiff agreed to lend $50,000 in Florida, the agreement which concerns the debenture, or security here, sets forth it was entered into in
Atlanta, Georgia. Furthermore, the plaintiff, who resided in Georgia, executed the contract in Georgia and received the stock in Georgia. We therefore find there was a sale in Georgia. That being true, the Georgia blue
sky law is applicable and since there was a failure to comply with its
requirements the plaintiff is entitled to treat the sale as voidable.'
C. New Legislation
The enactment by the Georgia General Assembly of the Securities Act
of 1973109 was undoubtedly the most notable aspect of the preceding survey
period (1972-73)." 0 However, the 1973 Act did not actually go into effect
until April 1, 1974. This delay in implementation permitted the General
Assembly to adopt a number of vital amendments during its 1974 session,' in time to go into effect on the April 1 deadline. These amendments
were thoroughly analyzed in a recent issue of the Mercer Law Review
devoted entirely to problems in the securities regulation sphere, " 2 and no
107. 129 Ga. App. 538, 199 S.E.2d 876 (1973).
108. Id. at 542, 199 S.E.2d at 880.
109. GA. CODE ANN., tit. 97 (Supp. 1973).
110. For discussions of the original act, see Claxton, supra note 8, at 44; Trotter & Poe,
supra note 105.
111. Ga. Laws, 1974, p. 284. Unsuspecting lawyers should be aware that while the original
1973 Act is included in the present Georgia Code Annotated, the 1974 amendments are not.
112. Trotter & Poe, A Survey of the Georgia SecuritiesAct of 1973: Addendum, 25 MERcEa
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purpose would be served by going over the same ground again. For now,
one need only note that whatever weaknesses may be found in the new
Securities Act in practice, it can hardly fail to be an improvement over the
old one.
V.

BANKING

The case of Independent Bankers Association of Georgia, Inc. v. Dunn"'
was decided by the Georgia Supreme Court during the preceding survey
period, but a discussion of it was inadvertently omitted from the last
survey issue. It is worth considering even at this rather late date, however,
for it marked an extremely important development in Georgia banking
law. The case involved the Citizens & Southern Holding Company, which
was wholly owned by the Citizens & Southern National Bank. The holding
company acquired five percent of the voting stock in each of ten community banks. This is the maximum amount of the stock of any bank that
a bank holding company may acquire or control, either directly or indirectly."' Various officers, directors, and shareholders of the Citizens &
Southern National Bank also acquired substantial voting stock in the community banks. The Independent Bankers Association brought suit to compel the Commissioner of Banking and Finance to seek an injunction
against violations of the five percent rule by the bank and the holding
company. In effect, the association was obviously contending that no distinction could be made between what might be described as the "Citizens
& Southern" ownership interests.
The court refused to hold that any pattern of ownership similar to that
set forth above amounted automatically to a violation of the five percent
rule as a matter of law. However, there was a mass of evidence to support
the court's ultimate finding that the rule had been violated in the specific
case under review. As stated in the opinion:
The officers and directors are the alter egos of the bank. It is clear under
the evidence here that they are doing indirectly that which cannot be done
directly. The independence of these ten five per cent . . . banks, which
the banking Act seeks to preserve, is lost. We hold that the Citizens &
Southern National Bank and the Citizens & Southern Holding Company
are directly and indirectly holding and controlling more than five per cent
of the voting stock of the ten five per cent . . . banks." 5
L. REV. 601, 625 (1974). As indicated in note 105, the survey of the 1973 Act was originally
printed in 10 GA. ST. B.J. 219 (1973). The Addendum deals with the 1974 amendments, and
appeared initially in the MERCER LAW REVIEW. The Addendum has been reprinted in 10 GA.
ST. B.J. 547 (1974).
113. 230 Ga.345, 197 S.E.2d 129 (1973).
114. GA. CODE ANN. §13-207(a) (Supp. 1973). Section 207 of Title 13 was not repealed by
the newly enacted Financial Institutions Code of Georgia. Ga. Laws, 1974, p. 966. For a
discussion of the Financial Institutions Code, see notes 117-30, infra, and accompanying text.
115. 230 Ga. at 363, 197 S.E.2d at 139. For those who have any doubts that the interests
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This result is consistent with the obvious policy orientation of the Georgia statutory provisions covering bank holding companies. Decentralization of ownership is at the heart of those provisions. There are, of course,
arguments to be made against the court's decision. The most important
was presented in a dissenting opinion in Independent Bankers Association
of Georgia, Inc. v. Dunn.
Under the ruling of the majority,

...

bank holding companies will face

the alternative of requiring all of its [sic) shareholders to divest themselves of all stock interests in all affiliate banks, such interests being
attributable to the holding company, or if the shareholders decide not to
give up their stock interests in other banks, the holding companies will
have to dissolve themselves-at the minimum, to divest themselves of all
voting stock interests in the 5 per cent affiliates. Such divestment of
shareholderinterests or of bank holding company interests would have an
effect upon the viabilityand growth of banking and finance in Georgia too
difficult to here determine. Its impact on the 5 per cent banks in the
regional and local areas as translated through decreased stock values alone

could be large indeed.'
The only weakness in this argument is that no facts are presented to
support it. A small bank is a very unique element in the community it
serves, and the dissent provides us with no reason to believe that such a
community will be better served if the bank is controlled by outside interests. The idea that a threat to bank holding companies may be equated to
a threat to "the viability and growth of banking and finance in Georgia"
is simply incomprehensible:
A.

New Legislation

The Georgia General Assembly recently enacted the monumental new
Financial Institutions Code," 7 which became effective on July 1, 1974. This
of the community bank shareholders who were also affiliated with the Citizens & Southern
National Bank were merged with those of the Citizens & Southern Holding Company, reference should be made to the following excerpt from the testimony of Mills B. Lane, for many
years the guiding force of the Citizens & Southern empire.
"Q. I believe, Mr. Lane, it is a fact that you testified, isn't it, that you have never
been faced with a situation where a stockholder in one of these five percent banks
who also was an officer or director of the bank tried to undermine a decision which
was made by an executive of the Holding Company?
A. You might say I never faced that, sir, not that I know of. We have open
discussion among ourselves, they are not yes men, they express their opinions but
a group decision holds for everybody.
Q. By group decision this means that when you and . . . [other top executives]
• . . reach a decision you expect everybody to abide by it and respect it?
A. How could you run a business otherwise." Id. at 355, 197 S.E.2d at 135-36
(emphasis added).
116. Id. at 375, 197 S.E.2d at 145 (emphasis added).
117. Ga. Laws, 1974, p. 705.
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legislation, which will be Title 41A in the Georgia Code, replaces almost
all of the old Title 13 on Banks and Banking."" It is impossible within the
scope of this article to fully discuss and analyze the Financial Institutions
Code. A few general comments may be made, however.
The 1974 law contains a much more detailed definitional section than
did the old Title 13."11 The new provisions are also very broad in their
application, encompassing as they do "banks and banking. . ., banks and
trust companies, credit unions, sale of checks, international banking corporations and bank agencies, business development corporations, building
and loan associations, savings and loan associations and similar entities
.
.2.
"'ll The initial portion of the Code contains material applicable to
financial institutions generally 2 2 The rest of the new legislation is divided
into parts that correspond to different forms of institutions. In the case of
22
banks and trust companies there are key sections covering their powers
and financial structures. 2 Additional portions of the new law that affect
banks and trust companies are devoted to the rights and responsibilities
of shareholders, 21 payment of dividends, 2 5 the role of management officials,' 0 and the amendment of articles of incorporation.' 27 Organic changes
such as mergers, consolidations, and the sale of assets are given close
attention.21 Financial institutions other than banks and trust companies
are dealt with in parts of the Code devoted to their special problems.' 2
The Financial Institutions Code has a marked resemblance in its thoroughness and clarity to the Georgia Corporations Code,1" which has received many richly deserved accolades. One can only hope that the Financial Institutions Code will prove to be equally satisfactory.
118. Among the old provisions that remain effective are those on bank holding companies.
See note 114, supra.
119. Ga. Laws, 1974, p. 716.
120. Ga. Laws, 1974, p. 705.
121. Ga. Laws, 1974, p. 715.
122. Ga. Laws, 1974, p. 786.
123. Ga. Laws, 1974, p. 830.
124. Ga. Laws, 1974, p. 836.
125. Ga. Laws, 1974, p. 853.
126. Ga. Laws, 1974, p. 856.
127. Ga. Laws, 1974, p. 867.
128. Ga. Laws, 1974, p. 873.
129. For materials dealing with credit unions, see Ga. Laws, 1974, p. 889. For international banking corporations and bank agencies, see Ga. Laws, 1974, p. 918. For business
development corporations, see Ga. Laws, 1974, p. 926. For building and loan associations and
savings and loan associations, see Ga. Laws, 1974, p. 941.
130.
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