
CONTRACTS-LAND SALES-VENDOR'S
MISREPRESENTATION OF LOCAL ZONING STATUS

OF PROPERTY NOT GROUND FOR RESCISSION

In Gigniliat v. Borg,' the Georgia Court of Appeals ruled that a vendor's
misrepresentation as to the status of property under a local zoning ordi-
nance was not fraud and was not ground for rescission of the sales con-
tract.2

The prospective buyers, Gignilliat and Orr, entered into a contract to
purchase land in Gwinnett County from one Mrs. Borg. The sale was
negotiated by Mrs. Borg's son-in-law, who orally represented to the pro-
spective purchasers that the land was zoned R-100 (residential develop-
ment), and the vendor used a map from the county tax commissioner's
office to prove his statement.' However, the land was actually zoned F-H
(flood hazard), and was unsuitable for the development that Gignilliat and
Orr intended.

After the negotiations, Orr delivered a $5,000 check to Mrs. Borg as
earnest money. The sales contract provided that upon default by the pur-
chasers, the seller would be entitled to retain this earnest money; after
learning the truth of the zoning ordinance, Gignilliat and Orr did default
in closing the contract. However, Orr's check was returned to Mrs. Borg,
marked "account closed." Mrs. Borg then initiated this suit against both
Gignilliat and Orr to recover the earnest money; Gignilliat alone answered,
asserting fraud in the vendor's representations as grounds for rescinding
the contract. The lower court granted Mrs. Borg's motion for summary
judgment and this decision was affirmed by the court of appeals. Thus, the
facts of the case were never considered by a jury.

The Georgia code defines fraud in the following terms:

Misrepresentation of a material fact, made wilfully to deceive, or reck-
lessly without knowledge, and acted on by the opposite party, or if made
by mistake and innocently, and acted on by the opposite party, consti-
tutes legal fraud.'

Fraud that induces one to enter into a contract will render that contract
voidable at the election of the injured party.5 This codification represents
what has long been held to be the law of fraud in Georgia,6 and the Georgia

1. 131 Ga. App. 182, 205 S.E.2d 479 (1974).
2. The decision was split 5-4, with Judges Eberhardt, Clark, Hall, Quillian, and Stolz

voting for the majority and Judges Bell, Pannell, Deen, and Evans dissenting.
3. Neither the opinion nor briefs for the parties specifically states whether the sellers knew

the true zoning status of the land, but knowledge was never denied and all indications point
to an intentional misrepresentation complete with an inaccurate map to aid in the deception.

4. GA. CODE ANN. §37-703 (Rev. 1962).
5. GA. CODE ANN. §20-502 (Rev. 1965).
6. See Chapmann v. Atlanta Guano Co., 91 Ga. 821, 18 S.E. 41 (1893); Woodruff & Co.

v. Saul, 70 Ga. 271 (1883).
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courts have stated that a "material representation falsely made by a ven-
dor to a vendee to induce a sale, and made with knowledge of its falsity
and acted upon to the vendee's injury, amounts to actual fraud and will
void a contract. ' 7

However, the law will not act to protect one from his own negligence.
Therefore, before an action for fraud will lie, it must be shown that the
party claiming to be defrauded exercised due diligence to discover the
fraud or falsity of the representations." But, while a party must exercise
reasonable diligence to protect himself against the fraud of another, he is
not bound to exhaust all means at his command to ascertain the truth
before relying upon the representations.' The question then becomes one
of what the law considers due diligence by the vendee in investigating
representations made by a vendor. Normally, this question is determined
by the jury,'0 but the courts have established certain guidelines. A party
may not claim fraud when he is guilty of blind reliance;" nor when exami-
nation of the premises would have disclosed the misrepresentations., ' In
general, it may be said that

[a] party cannot close his eyes to a defect in a thing purchased, so patent
that by mere inspection he could have ascertained its existence; but
[there is no] rule of law . . . that one who has been imposed upon by a
deceitful and false statement can have no relief unless, before acting upon
such a statement, he had exhausted all means at his command to ascer-
tain its truth.' 3

This general rule as to the duty of the vendee to investigate representations
made in regard to a sale where there is no confidential relation is subject
to two exceptions in Georgia: (1) where the purchaser was prevented by

7. Emlen v. Roper, 133 Ga. 726, 66 S.E. 934 (1910). Accord, Brannen v. Brannen, 135 Ga.
590, 69 S.E. 1079 (1911); King Sales Co. v. McKey, 104 Ga. App. 63, 121 S.E.2d 48 (1961);
Mosely v. Johnson, 90 Ga. App. 165, 82 S.E.2d 163 (1954).

8. Lawton v. Byck, 217 Ga. 676, 124 S.E.2d 369 (1962) (no fraud for failure to examine a
written lease); Dr. Pepper Fin. Corp. v. Cooper, 215 Ga. 598, 112 S.E.2d 585 (1960) (reading
the contract would have revealed the truth); Hancock v. Gunter, 195 Ga. 646, 24 S.E.2d 772
(1943) (no fraud for failure to read the contract); Browning v. Richardson, 181 Ga. 413, 182
S.E. 516 (1935) (examination of the land would have revealed the actual measurements);
Green v. Johnson, 153 Ga. 738, 113 S.E. 402 (1922) (reading the instrument would have
revealed the truth); Tallent v. Crim, 19 Ga. App. 16, 90 S.E. 742 (1916) (examination of the
land would have prevented the fraud).

9. Dorsey v. Green, 202 Ga. 655, 44 S.E.2d 377 (1947); Elliott v. Marshall, 179 Ga. 639,
176 S.E. 770 (1934); Adkins v. Lee, 127 Ga. App. 261, 193 S.E.2d 252 (1972).

10. City of Dalton v. United States Fidelity & Guar. Co., 216 Ga. 602, 118 S.E.2d 475
(1961); Elliott v. Marshall, 179 Ga. 639, 176 S.E. 770 (1934).

11. "Blind reliance exists where 'it cannot be said that the purchase originated in fraud
so much as in the carelessness of the purchaser to exercise ordinary care for his own interest.' "
Adkins v. Lee, 127 Ga. App. 261, 264, 193 S.E.2d 252, 254 (1972).

12. Westbrook v. Beusse, 79 Ga. App. 654, 54 S.E.2d 693 (1949).
13. Fenley v. Moody, 104 Ga. 790, 793, 30 S.E. 1002, 1003 (1898).
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the fraud of the seller from making an examination of the premises; and
(2) where an inspection of the premises would not have disclosed the falsity
of the misrepresentation."

With regard to the reasonable diligence required of a vendee before he
acts on the vendor's statements, jurisdictions outside Georgia have de-
viated from Georgia's strict standard. Generally, those jurisdictions have
held that a claim founded upon a fraudulent misrepresentation of a fact,
and not an opinion, cannot ordinarily be defeated by showing that the
deceived party might, by making an independent investigation, have as-
certained the falsity of the representor's statements.'5

In Gigniliat, the court concluded that the assertion by the vendor was
not a misrepresentation of fact, but one of law. The Georgia code provides:

Mere ignorance of the law on the part of the party himself, where the facts
are all known, and there is no misplaced confidence, and no artifice or
deception or fraudulent practices used by the other party either to induce
the mistake of law or prevent its correction, shall not authorize the inter-
vention of equity.'"

The Georgia courts have interpreted this to mean that fraud cannot be
predicated upon misrepresentations of law or misrepresentations as to
matters of law.'7 The reasoning behind this position is that everyone is
presumed to know the law and, therefore, cannot (in the eyes of the law)
be deceived by erroneous statements of law. Such representations are ordi-
narily regarded as mere expressions of opinion. 8

14. 79 Ga. App. 654, 54 S.E.2d 693 (1949).
15. United States v. Certain Property Located in the Borough of Manhattan, 306 F.2d

439 (2d Cir. 1962) (one need not check public records to recover in fraud); Kell v. Trenchard,
142 F. 16 (4th Cir. 1905) (the doctrine of caveat emptor has no application to cases of actual
fraud); Lynch v. Mercantile Trust Co., 18 F. 486 (D. Minn. 1883) (purchaser may rely on the
vendor's representations about boundaries and is not obligated to consult the recorded plat);
Linn v. Green, 17 F. 407 (D. Colo. 1881) (purchaser has a right to rely upon the representa-
tions of the grantor and is not bound to search the records to find whether they are true or
not); Tarrant v. Butler, 180 Cal. App. 2d 235, 4 Cal. Rptr. 230 (1960) (one need not investigate
the truth of representations made by the seller until he becomes aware of facts which reasona-
bly suggest further inquiry should be made); Floyd v. Myers, 53 Wash. 2d 351, 333 P.2d 654
(1959) (seller has a duty to answer the buyer truthfully); Hartley v. Frederick, 191 Ala. 175,
67 So. 983 (1915) (when the false statement is not so improbable or unreasonable as to give
the defrauded party cause to suspect that it is false, the statement may be relied on even
though the facts appear on public records); Crawford v. Armacost, 85 Wash. 662, 149 P. 31
(1915) (fraudulent statement is actionable even though it is a statement of fact concerning a
matter of public record); Gammill's Heirs v. Johnson, 47 Ark. 335, 1 S.W. 610 (1886) (one
making a false statement cannot say the other party was wrong to believe him when he had
means open to ascertain the falsity); See also Annot., 33 A.L.R. 853 (1924).

16. GA. CODE ANN. §37-209 (Rev. 1962).
17. See Dixon v. Dixon, 211 Ga. 557, 87 S.E.2d 369 (1955); Swofford v. Glaze, 207 Ga.

532, 63 S.E.2d 342 (1951); Brown v. Mack Trucks, Inc., 111 Ga. App. 164, 141 S.E.2d 208
(1965); Drake v. Thyer Mfg. Corp., 105 Ga. App. 20, 123 S.E.2d 457 (1961).

18. Dixon v. Dixon, 211 Ga. 557, 87 S.E.2d 369 (1955); Manget Realty Co. v. Carolina
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Unlike the Georgia courts, other jurisdictions have not vigorously ad-
hered to the rule that a misrepresentation of law can never be actionable
fraud.'9 Several states have determined that a misrepresentation as to a
matter of law is an actionable misrepresentation of fact, constituting
fraud, if it appears that it was so intended and understood and where it
amounts to an implied assertion that the facts existed which justify the
conclusion reached2 Also, a misrepresentation of law has been held ac-
tionable where one who knows the law deceives another by misrepresenting
that law to him,' or when one uses his superior knowledge of the law to
obtain an advantage over another who is ignorant of the law.2"

The court's decision in Gigniliat rested on the consideration that since
zoning is a legislative function, the manner in which the land had been
zoned was a question of law, and the sales contract was expressly made
subject to the zoning regulations, which the court said served to place the
purchasers on notice of whatever local ordinances were in effect. Conse-
quently, the misrepresentation made by the vendor was as to these zoning
ordinances and thus was a misrepresentation of law which was not action-
able.? The court's decision turned on this last point which, in effect, said
that even though the statements made by the vendor may have been
fraudulent, they could not constitute actionable fraud because they re-

Realty Co., 169 Ga. 495, 150 S.E. 828 (1929); Hart v. Waldo, 117 Ga. 590, 43 S.E. 998 (1903);
Beckmann v. Atlantic Refining Co., 53 Ga. App. 671, 187 S.E. 158 (1936).

An early English case held that deceit would not lie where the representation or conceal-
ment was one of law. Eaglesfield v. Marquis of Londonderry, 4 Ch. D. 693 (1876). This rule
was recognized in the United States and probably still represents the weight of authority.
Upton v. Tribilcock, 91 U.S. 45 (1875). The origin of the rule arises out of the maxim "igno-
rance of the law is no excuse," or as it is sometimes expressed, "everyone is presumed to know
the law and therefore cannot be deceived about it." Mutual Life Ins. Co. v. Phinney, 178 U.S.
327 (1900).

19. "The rule that fraud cannot be predicated on misrepresentations as to matters of law
may be rendered inapplicable by the existence of peculiar facts and circumstances." Security
Savings Bank v. Kellems, 274 S.W. 112, 115 (Mo. Ct. App. 1925). See also Stark v. Equitable
Life Assurance Soc'y of United States, 205 Minn. 138, 285 N.W. 466 (1939); Penn Mutual
Life Ins. Co. v. Nunnery, 176 Miss. 197, 167 So. 416 (1936); Provident Life & Accident Ins.
Co. v. Clark, 175 Okla. 282, 52 P.2d 763 (1935).

20. See Allison v. Stephens, 269 Ala. 288, 112 So. 2d 451 (1959); Rice v. Press, 117 Vt.
442, 94 A.2d 397 (1953); Best v. Best, 247 Ala. 627, 25 So.2d 723 (1946); Bankers Life & Loan
Ass'n v. Pitman, 115 S.W.2d 1008 (Tex. Civ. App. 1938); Safety Cas. Co. v. McGee, 93 S.W.2d
519 (Tex. Civ. App. 1936); Allison v. Win. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 (1932);
Clayton v. Glasscock, 221 Ala. 3, 127 So. 538 (1930); Epp v. Hinton, 91 Kan. 513, 138 P. 576
(1914).

21. Rice v. Press, 117 Vt. 442, 94 A.2d 397 (1953); Unger v. Eagle Fish Co., 185 Misc. 134,
56 N.Y.S.2d 265 (1945), af'd, 269 App. Div. 950, 58 N.Y.S.2d 332 (1945). Accord, Applegate
Realty Corp. v. Morrisart Realty Corp., 114 N.Y.S.2d 677 (1952) (fraudulent misrepresen-
tation of the law will at least justify rescission).

22. Dettler v. Santa Cruz, 403 S.W.2d 651 (Mo. Ct. App. 1966); Askew v. Smith, 246
S.W.2d 920 (Tex. Civ. App. 1952).

23. 131 Ga. App. at 183, 205 S.E.2d at 481.
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ferred to matters of law and, thus were only an expression of the vendor's
opinion.

The court cited several cases as examples of statements that were held
not to constitute fraud because they related to matters of law, rather than
fact, 24 and recognized those cases which had granted relief for fraud be-
cause the statements were of fact, and not really of law.25

In an excellent dissent by Judge Pannell, it was pointed out that the
majority distinctions were not valid and that the representation made by
Mrs. Borg's son-in-law to Gignilliat and Orr were statements of fact, and
not of law.2" Judge Pannell concluded that this case was controlled by
Flannagan v. Clark,2 2 which granted rescission to a buyer who had been
defrauded by a vendor who misrepresented the status of his land to induce
the sale.28

The dissent also stated that even though there is a duty on the part of
the buyer to exercise reasonable diligence to protect himself against the
fraud of another, he is not bound to exercise all means at his command to
ascertain the truth before relying upon the assertion. 9

Judge Pannell's dissent is directly in line with the Restatement of Torts
which provides:

One who fraudulently makes a misrepresentation of a fact, opinion, inten-
tion or law, for the purpose of inducing another to act or refrain from
action in reliance thereon in a business transaction is liable to the other

24. Id. at 184, 205 S.E.2d at 480.
25. Id. at 185-86, 205 S.E.2d at 481.
26. If the seller here had stated that a certain ordinance has the legal effect of

zoning the property for residential purposes, that might be interpreted as the ex-
pression of a legal opinion, but the representation that the property here was zoned,
was not as to the legal effect of a certain- law or regulation, but as to a fact-this
land is zoned residential. Id. at 187-88, 205 S.E.2d 482 (dissent).

27. 207 Ga. 345, 61 S.E.2d 485 (1950).
28. This case involved an owner of land who asserted to a prospective buyer that he was

using his property to train and board horses and to hold horse shows for profit, and that the
property was zoned for that purpose. The owner showed his prospective buyer the 'land,
stables, and horses that were on the premises and he represented to her how many contracts
he already had to keep more horses in the future. Relying on these statements, the buyer
purchased a one half interest in the property. It was subsequently discovered that the horses
shown to the buyer were owned by the seller and used to deceive the buyer, and that the
property was not zoned for boarding and training horses. The court granted a rescission of
the contract on the ground of fraudulent misrepresentation.

The majority in Gignilliat distinguished this case by reasoning that the misrepresentations
made by the owner were as to the status of the business which was a matter of fact, and this
was the statement that constituted fraud.. Even though the owner may have also made a
misrepresentation concerning the zoning ordinance, this was a legal opinion and did not alter
the situation or contribute to the decision.

The minority in Gignilliat determined that the owner had induced the buyer to purchase
the property by representing that the property was zoned and being used for boarding horses
when it was not, and this was grounds for rescinding the sales contract.

29. 131 Ga. App. at 190, 205 S.E.2d at 484 (dissenting opinion).

19741



MERCER LAW REVIEW

for the harm caused to him by his justifiable reliance upon the misrepre-
sentation.2

In the comment following this section, the reporter attempts to explain
what constitutes a fact:

A statement of law may have the effect of a statement of fact or a state-
ment of opinion. It has the effect of a statement of fact if it asserts that a
particular statute has been enacted or repealed or that a particular deci-
sion has been rendered upon particular facts. It has the effect of a state-
ment of opinion if it expresses only the actor's judgment as to the legal
consequence which would be attached to the particular state of facts if the
question were litigated.3'

The representation made by Mrs. Borg's son-in-law to the buyers was
that this land had been zoned residential. The statement was that the
zoning ordinance had been enacted. This was a statement of fact. The
vendor was not asserting what the effects would be if the land were zoned
residential, but that it was, as a fact, so zoned. If the seller had told
Gignilliat and Orr that this land was zoned flood hazard, but that they
could still build on the land, the misrepresentation would have been one
of law and not actionable as fraud. But this was not the case.

In a California case 32 the reasoning of the Restatement was followed in
a factual situation similar to the one in Gignilliat. There, the vendee in-
formed the vendor that he was seeking to buy a piece of property suitable
for a dwelling and with separate facilities where he could also continue his
manufacturing business. The vendor misrepresented to his buyer that the
land he had for sale was zoned for the light manufacturing activities the
vendee would be carrying on. In reliance on the vendor's representations,
the sale was completed. Subsequently, the vendee learned that the land
was zoned residential and that no manufacturing of any kind was allowed.
The vendee then brought an action seeking rescission of the contract be-
cause of fraud. The vendor answered, contending that the representations
were of law and not of face and hence, no cause of action was stated.

The California court rejected this contention and held the representation
to be one of fact. The court stated:

Such a statement, if made, and relied upon by the purchaser is as much
a representation of fact as would be a statement that the premises in-

30. RESTATEMENT OF TORTS §525 (1938) (emphasis added).
31. RESTATEMENT OF TORTS §525, comment "c" at 61 (1938). RESTATEMENT OF ToRTs §545,

comment "b" at 103 (1938) states:
A statement that a statute has been enacted or repealed or that a particular court
has decided thus and so on a particular state of facts is as much a representation
of fact as a statement that an automobile has a steering gear of a specified pattern.

32. Bobak v. Mackey, 107 Cal. App.2d 55, 236 P.2d 626 (1951). Accord, Dettler v. Santa
Cruz, 403 S.W.2d 651 (Mo. Ct. App. 1966); Watt v. Patterson, 125 Cal. App.2d 788, 271 P.2d
200 (1954).
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volved were within the corporate limits of Los Angeles, when they were
not, or that they abutted on a certain named thoroughfare in Los Angeles,
when they did not. In each of these examples the facts represented came
about by reason of law. But the facts as stated are not for that reason
misrepresentations of law, but on the contrary of facts.m

As noted earlier, 34 the Gignilliat court held that the sales contract itself
was sufficient to give the vendee notice of the zoning ordinance and that
since both the vendor and the vendee had "equal opportunities for knowing
the truth,"3 5 the vendees were negligent for failing to inform themselves.
In so holding, the Georgia court did not consider whether actual fraud was
being perpetrated by the vendor. Such fraud would be what kept the buyer
from initiating a more thorough investigation.

A court of equity will not relieve the [vendee] of land from his own
negligence in not ascertaining facts which he could have ascertained by
diligence, the [vendor] using no artifice or fraudulent scheme in order to
prevent the [vendee] from ascertaining facts which might have prevented
him from executing the deed."

Here, Mrs. Borg's son-in-law appears to have utilized just such a fraudu-
lent scheme to prevent the vendees from examining the zoning laws. It was
most likely his statements and use of an inaccurate county map that
caused the buyers to relax their guard.

In a Missouri decision 37 regarding rescission of a sales contract due to a
misrepresentation of the acreage within the tract, Judge Lamm eloquently
summarized the amount of diligence which should be required of a vendee:

Due diligence does not require that the vendee should suspect the vendor
of lying, nor that the vendee should survey and measure the land to
prevent being deceived by the lies of the vendor. It has sometimes been
loosely said that the negligence of the vendee will prevent recovery for the
fraud of the vendor [but], fraud is a willful, malevolent act, directed to
perpetrating a wrong to the rights of another. That such an act in a vendor
should not be actionable because of the mere negligence or inadvertance
of the vendee in preventing the fraud ought to be neither good ethics nor
good law. If one voluntarily shuts his eyes when to open them is to see,
such a one is guilty of an act of folly (in dealing at arm's length with
another) to his own injury; and the affairs of men could not go on if courts
were being called upon to rip up transactions of that sort. For instance, if
B wants oats and A shows B an open sack of beans (both A and B being
sui juris, and knowing beans when the bag is opened), and A tells B they
are oats, B ought not to complain when he buys the sack because he gets

33. 107 Cal. App. 2d at __, 236 P.2d at 627.
34. See note 23 supra.
35 131 Ga. App. at 183, 205 S.E.2d at 480.
36. 79 Ga. App. at 659, 54 S.E.2d at 696 (emphasis added).
37. Judd v. Walker, 215 Mo. 312, 114 S.W. 979 (1908).
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beans. If C points D to his horses in the field, and tells D they are black,
when in fact they are white, and D buys them for black horses he is guilty
of an act of folly, and has no remedy. If E takes F over his hilly, broken
land, and tells F it is level and arable, and F buys it as level, arable land,
he ought not to recover. In such case the fraud is made innocuous by the
fact that it was patent to the vendee. The vendee is held to know what
his own eyes would disclose, and knowing, could not be deceived. But
when an element of willful deception leads up to a transaction, the whole
situation changes.

[G]enerally speaking, until there be written into the law some precept
or rule to the effect that the heart of man is as prone to wickedness as is
the smoke to go upward, and that everyone must deal with his fellow man
as if he was a thief and a robber, it ought not to be held that trust cannot
be put in a positive assertion of a material fact, known to speaker, un-
known to the hearer, and intended to be relied on."

The majority in Gignilliat lost sight of the fact that a court of law should
not blindly quote and then apply strict rules of law, but the court should
temper these rules with equitable considerations and be cognizant of the
result its decision will bring. Here, Gigiilliat asked only that he be allowed
to present his case to a trier of fact to prove he had indeed been de-
frauded.39 By this ruling, the court of appeals held that there was no ques-
tion of fact that needed to be resolved and that as a matter of law the
plaintiff was entitled to judgment. The court was unmindful of whether the
vendor had knowingly and deliberately defrauded the vendee, and thus
gave this question no consideration. 0 The ruling in effect gave the vendor
free license to make the false statements and then not be punished for such
fraud by either rescission of the contract or reduction of the sale price."

GARY W. SAWYER

38. Id. at __, 114 S.W. at 980.
39. Not only does it appear that the court's decision was wrong as a matter of law, but

by granting summary judgment to the plaintiff the court ignored several factual issues that
were in dispute and prevented a confrontation between the adversaries at a trial that could
have clarified these issues and allowed the court to reach a more equitable result.

40. There was no showing of whether Mrs. Borg's son-in-law had actual knowledge of the
true zoning, but this would have been a question of fact that could have been determined at
a trial on the merits and should have been considered by the court.

41. The Georgia Court of Appeals does not stand alone among state jurisdictions in their
ruling on the law. See De Franco v. Shedden, 251 App. Div. 720, 295 N.Y.S. 370 (1937);
Metzger v. Baker, 93 Colo. 165, 24 P.2d 748 (1933), but even these states look differently at
actual fraud. See Unger v. Eagle Fish Co., 185 Misc. 134, 56 N.Y.S.2d 265, aff'd, 269 App.
Div. 950, 58 N.Y.S.2d 332 (1945); Applegate Realty Corp. v. Morrisart Realty Corp., 114
N.Y.S.2d 677 (1952).
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